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DIGEST, 


Lf  fonDing  a  digest  of  the  general  rules  of  evidence,  the  subject  may  be 
cooadered  with  regard,  first,  to  the  nature  of  evidence ;  secondly,  to 
die  vtjed  of  evidence ;  thirdl  v,  to  the  proof  of  docwncnU ;  fourthly, 
to  proof  by  witnesses  ;  and  fifthly,  to  the  effect  of  evidence. 

NATURE  OF  EVIDENCE, 

Vidi  regard  to  its  nature,  evidence  maj  be  considered  under  the  fol- 
lowiog  heads. — Primary  or  secondary  evidence;  presumptive  evidence; 
hanay;  admissions. 

PRIMART  EVIDENCE, 

It  is  a  general  rule,  that  the  best,  or  rather  the  highest,  evidence  must 
be  given  that  the  nature  of  the  case  admits,    B,  N,  P,  293.    Thus, 
wfam  a  will  of  lands  is  to  be  proved,  the  primary  evidence  of  it  is 
the  will  itself,  and  the  probate  is  not  admissible ;  for  the  ecclesiastical 
court  has  no  cognizance  of  realty.    Id,  246.     So  in  general  where 
a  contract  has  been  reduced  into  writing  by  the  parties,  the  writing  is 
the  best  evidence  of  it,  and  must  be  produced.    But  it  is  not  in  every 
case  necessary,  where  the  matter  to  be  proved  has  been  committed  to 
writing,  that  the  writing  should  be  produced.    If  the  narrative  of  an 
extrinsic  fact  has  been  committed  to  writing,  it  may  yet  be  proved  by 
parol  evidence.     Upon  this  principle,  a  receipt  for  money  will  not  ex- 
clude parol  evidence  of  the  payment.    JRanibert  v.  Cohen,  ^Esp.  213, 
So  where,  in  trover,  the  witness  stated  that  he  had  verbally  requured  the 
defendant  to  deliver  up  the  property,  and  at  the  same  time  served  upon 
him  a  notice  in  writing  to  the  same  effect,  Lord  EUenborough  ruled  mat 
it  was  not  necessary  that  the  writing  should  be  produced.    Smith  v, 
y<nmgf  1  Camp.  439.    In  the  same  manner  what  a  party  says,  admitting 
a  debt,  is  evidence;  notwithstanding  the  promise  to  pay  is  reduced  into 
writinff.    Singleton  v.  BarreU,  2  C.^J.  369.     So  where  the  fact  to  be 
proved  was,  that  a  certain  person  occupied  land  so  as  to  gain  a  settle- 
ment by  13&  14  Car.  2.,  it  was  held  that,  although  there  was  a  written 
denuse,  the  fact  might  be  proved  by  parol.   R.  v.  Inhab,  of  Holy  Trinity^ 
IB.^Ceil.   S.C.lM.^tB'^^'  JBut  the  parties  to  the  contract,  the 
anount  o(  rent,  and  the  terms  of  the  tenancy,  can  only  be  shown  by 
the  writing.    5. 6',  and  Strother  v,  Barr,  5  Bing,  136,     Thus  tenancy  at 
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a  certain  rent,  and  for  a  certain  period,  so  as  to  gain  a  settlement  under 
6  Geo.  4.  c.  57.,  canno^  be  proved  bv  parol,  if  there  was  a  written  agree- 
ment.- R.  17.  Merthyr  Tidvit,  \  B,  q^  Ad,  29.  So  the  fact  of  a  tenancy 
under  a  particular  person  cannot  be  so  proved,  where  there  is  a  writing. 
Doe  V.  Harveiff  8  Rit^'  239.  Althougn  there  exists  a  deed  of  part- 
nership, yet  the  fact  of  partnership  may  be  proved  by  the  acts  of  the 
parties.  Aidenon  v.  Clay,  1  Stark.  405.  Where  it  is  necessary  to  proye 
the  fact  of  a  marriage,  the  entry  in  the  parisfi  register  is  not  the  onl  j 
evidence ;  but  the  fact  may  be  proved  by  the  testimony  of  persons  who 
were  present  and  witnessed  the  ceremony,  or  by  general  reputation. 
Evans  V.  Morgan,  2  C.  ^  J.  453.  See  pott,  Tresfou  Jor  (Mm,  Cott, 
On  an  indictment  for  an  unlawful  assembly,  the  mscnptions  and  de- 
vices on  banners  displayed  at  a  public  meeting  may  be  proved  by  parol, 
and  it  is  not  necessary  to  produce  the  banners  themselves.    R.  v,  Munt^ 

3  R,^  A,  566.  And  the  transactions  and  proceedings  o£  such  meet- 
ing may  be  proved  by  parol,  as  in  the  case  of  resolutions  entered  into  ; 
^though  it  should  appear  that  those  resolutions  were  read  from  a 
written  or  prmted  paper.  Id.  568.  So  an  inscription  on  a  monument^ 
or  writing  on  a  wall,  may  be  proved  by  parol.  Mortimer  v.  M^CaHem^ 
6  M,  Sf  W.  68.  72.  w  hen,  m  order  to  prove  a  partnership  between 
Ihdoi  and  Foudrimer^  whose  assignees  were  pl^ntiffs  in  tne  suit,  a 
witness  was  asked  by  defendant  whether  he  had  not  heard  Foudrinier 
say,  that  by  a  deed  between  him  and  Didot  an  interest  belonged  to 
Didot,  Abbott,  C.  J.,  was  of  opinion  that  no  such  question  could  be 
asked  without  the  production  of  the  instrument,  or  accounting  for  its 
non-production.  Bloxam  v.  EUie,  R.  ^  M.  187.  But  this  case  appews 
to  be  overruled  by  SlaUerie  v.  Pooley^  ^  M.  ^  W.  664.,  where  it  was 
decided  that  parol  admissions  are  evidence  against  the  party  making  th^m, 
although  they  may  relate  to  the  contents  of  a  written  instrument.  See 
also  Newhall  v.  Holt,  Q  M,  ^  W.  662.  S,  P,;  2Xidpost,  tit.  Adnussions^ 

The  proper  evidence  of  all  judicial  proceedings  is  the  production  of 
the  proceedings  themselves,  or  of  examined  copies  of  them.  Theliussou 
V.  Shedden,  2  New  R,  228.  Thus  parol  evidence  is  not  admissible  of 
the  day  on  which  a  cause  came  on  to  be  tried ;  as  it  is  capable  of  proof 
by  matter  of  record,  viz.  the  postea.  Thomas  v,  Ansley,  6  Esp.  80.  Id» 
83.  And  where,  to  prove  that  the  plmntiff  had  been  dischai^ed  under 
the  Insolvent  Act,  it  was  proposed  to  ^ive  in  evidence  his  admission  to 
that  effect.  Lord  EUenborough  held  it  insufficient.  Scoit  v.  Clare,  3 
Camp,  236. ;  but  see  post,  p.  £.  So  parol  evidence  is  not  admissible 
to  prove  the  taking  of  oaths  required  by  the  Toleration  Act,  whidi  must 
appear  by  the  records  of  the  court  where  the  oaths  were  taken.  R,  r. 
Hube,  Peake  C,  132.  iSo  where  the  deposition  of  a  witness  in  a  case 
of  misdemeanor  was  taken  under  7  Geo.  4.  c.  64.  s.  3.,  and  the  plaintiff 
in  an  action  against  the  witness  offered  parol  evidence  of  an  admisdoa 
made  by'^him  w  such  deposition,  the  court  held  such  evidence  to  have 
been  rightly  rejected.    Le<ich  v.  Simpson,  5  M.  4f  W,  309. 

The  counterpart  of  a  deed  is  admissible  as  original  evidence  against 
the  party  executing  it  and  those  claiming  under  him,  though  no  notice 
to  produce  the  other  part  has  been  given.  Btarleigh  v,  Stibbs,  5  T.  i?. 
465.     Paul  V,  Meek,  2  T.  4-  /.  1 16. 

In  general,  parol  evidence  is  esteemed  secbndart  in  its  nature  to 
written  evidence.  Thus,  when  an  agreement  has  been  reduced  into 
writing,  die  writing  must  be  produced ;  Brewer  v.  Palmer,  3  Esp,  213. 
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Fenn  t>.  Gr^gUk,  6  Bhig,  533. ;  and,  if  not  properly  stamped,  the  plaintiff 
must  be  non-flutted  ;  unkss  the  contents  of  the  unscamped  instrument 
are  .'prored  by  the  admissions  of  the  party.     Slatterie  v,  Pooley^  6  M, 
JT  W.  664.    Again,  where  a  charitable  society  entered  in  their  book  a 
resolution  with  regard  to  the  employment  of  a  secretary,  and  the  plaintiff 
afterwards  engaged  with  them  as  such  upon  the  terms  specified  in  the 
boek,  which  was  kept  by  him,  it  was  held,  in  an  action  by  him  for  work 
and  laboor,  that  he  was  bound  to  produce  the  book  containing  the  re- 
aidation.    Wk^^ML  v.  Tttim,  lOBing.  395.,  4  Moo.  ^  S.  166.,  S.  C.   But 
a  BMie  ffiemorandum,  not  signed  by  the  parties  nor  intended  to  be  final, 
viO  not  prevent  the  introduction  of  parol  evidence.    Doe  v.  Cartwrighf^ 
SB.^^A.  326. ;  and  see  Haufkms  v,  fVarre,  SB.^  C.  698.    So  where  a 
verbal  contract  is  made  for  the  sale  of  goods,  and  is  put  into  writing 
afterwards  by  the  vendor's  agent  for  the  purpose  of  assisting  his  recoi- 
lectkm,  but  not  signed  by  the  vendee,  it  may  be  proved  by  parol.  DaH^ 
ton  V.  Stark,  4  ^Sfp.  163.     So  a  vendee  may  give  evidence  of  warranty, 
•ithoogh  a  note  of  the  sale  and  receipt  of  the  money,  given  by  the  vendor 
to  the  vendee  after  the  conclusion  of  a  parol  contract,  contained  no  notice 
of  any  warranty^.     Allen  v.  Pink,  4  M.  '^  W.  140.     So  of  the  memo- 
raadum  of  the  terms  of  a  lease  not  signed  by  the  lessor,  but  only  by 
the  wife  of  the  lessee.     R.  v.  St.  MartkCt  Leicester,  2  A.^  E.  210. 
See  abo  R.  v.  Wrangle,  %A.JiE.  514.    These  cases  show  timt  a  mere 
onaoeepted  proposal,  executory  memorandum,  private  minute,  or  unao- 
Ihonied  entry,  will  not  exclude  oral  proof.    In  order  to  render  the  pro- 
duction of  a  writing  neoesaarv,  it  must  appear  to  relate  to  the  matter  in 
(jnestion.     Thus  wnere  parol  evidence  is  offered  to  prove  a  tenancy,  it 
is  not  a  valid  objection  tnat  there  is  some  written  agreement  relative  to 
the  hi^din^  unless  it  also  appears  that  the  agreement  was  between 
the  parties  as  landlord  and  tenant,  and  that  it  continues  in  force  at 
the  very  time  to  which  the  parol  evidence  applies.    Doe  v.  Morris, 
12  Eut,  237.     See  Slevew  v.  Penney,  2  B.  Moore,  349.    But  where, 
in  ejectment^  the  plaintiff's  witness  proved  an  acknowledgment  by  the 
defendant  that  he  held  under  T.,  and  stated  that  he  (the  witness)  had 
drawn  an  agreement  touching  the  premises,  between  the  plaintiff  and  T., 
it  was  k^d  that  the  plaintiff  was  bound  to  produce  the  wnting.    Fam  v. 
Gf^tk,  6  Bing.  533.    Parol  evidence  or  the  terms  of  a  demise  is  ad- 
nisdble,  although  the  witness,  called  to  prove  them,  states  that  the 
tenor  read  them  from  some  paper  held  m  his  hand  at  the  time  but 
wbkh  was  not. shown  to,  or  signed  by,  the  lessee.  TrewhiU  v.  Lambert, 
10  A.  ^E.  470. 

Horal  evidence  of  an  agreement  is  given  at  a  trial,  the  party  desirous 
of  excluding  it  may  ask  the  witness  in  cross-examination  whether  it 
was  not  in  writing  ;  and  may  inquire  as  to  the  contents  of  the  writing, 
m  order  to  show  mat  parol  evidence  is  inadmissible.  Curtis  v.  Greaied, 
I  A.^E.  167. 


SECONBAllY  BVIDENGB. 


Evidence  of  a  kind  inferior  to  primary,  and  which  necessarily  sup- 
poses better  evidence  behind,  is  called  secondary  evidence.  Such 
secondary  evidence  is  inadmissible  unless  a  ground  be  laid  for  it  by  satis- 
"    accottntiog  for  the  absence  of  superior  proof. 

B  2 


4  Secondary  Evidence* 

What  ground  mutt  he  laid  for  ike  mtroduciion  of  tecomdtay  evidence^ 
Secondary  evidence  may  be  admitted,  if  it  be  proved  that  better  evi- 
dence cannot  be  obtained.  Thus  in  the  case  of  a  lost  deed,  the  loss  of 
the  deed  must  be  proved ;  and  if  two  or  more  pirts  have  been  execated, 
the  loss  or  destruction  of  all  the  parts  should,  it  seems,  be  pn>%'ed  before 
other  evidence  can  be  received.  B.  N.  P.  254.  So  where  an  instni- 
ment  is  in  the  possession  of  the  opposite  party,  parol  evidence  of  its 
contents  may  be  given,  on  proof  of  the  service  of  a  notice  to  produce  it. 
All  the  proper  sources  from  which  the  primary  evidence  can  be  pro- 
cured must  be  exhausted,  before  secondary  evidence  can  be  admitted. 
Thus  the  party  who  has  the  legal  custody  of  an  instrument  must  be^ 

EUed  to.  S,  V,  Stoke  Golding,  \B,S^  A,  173.  So  where  a  letter,  which 
ad  been  in  the  possession  of  the  defendant  was  filed  in  the  Court  of 
Chancery,  pursuant  to  an  order  of  that  Court,  it  was  ruled  that  secondary 
evidence  of  it  was  not  admissible,  it  being  in  the  power  of  either  party 
to  produce  it  on  application  to  the  court.  Williamt  v.  ilftmnrngt,  R,  if 
M.  18.  The  refusal  of  a  third  party  to  produce  a  document  in  nis  pos- 
session on  subpcena  will  not  let  in  parol  evidence  of  it.  Jesm  College 
V,  Gibbs,  1  F.  4  Coll,  156.  But  where  a  document  is  in  the  hands  of 
an  attorney  who  is  called  to  produce  it,  but  declines  to  do  so,  relying 
upon  his  privilege  or  upon  his  lien,  secondary  evidence  of  its  contents 
may  be  given.  Martton  v.  Dowries,  1  A.^  E.3\,  Doe  v,  Bosi,  7  M, 
4*  tV*  \02,  In  the  last  case,  it  was  suggested  by  the  court  that,  wherd 
the  attorney  refuses  on  the  ground  ofprivilege,  it  may  perhaps  be  ne- 
cessary to  shew  tliat  his  client  also  objects  to  the  production. 

Proof  of  lost,]  Where  secondary  evidence  is  offered  in  consequence 
of  the  loss  of  the  primary  evidence,  it  must  be  shown,  in  order  to  esta- 
blish the  loss,  that  diligent  search  has  been  made  in  those  quarters  from 
which  the  primary  evidence  was  likely  to  be  procured.  Where  the  pub- 
lisher of  a  paper,  in  which  a  libel  had  appeared,  stated  that  he  believed 
the  original  was  either  destroyed  or  lost,  having  been  thrown  aside  as 
useless,  this  was  held  su£Bcient  to  let  in  secondary  evidence.  B.  v. 
Johniofiy  7  East,  66.  So  where  a  license  to  trade  had  been  returned  to 
the  secretary  of  the  governor  who  had  granted  it,  and  the  secretary 
awore  that  it  was  his  custom  to  destroy  or  put  aside  such  licenses 
amongst  the  waste  papers  of  his  office  as  of  no  further  use,  and  that  he 
supposed  lie  had  disposed  of  the  license  in  question  in  the  same  manner 
as  other  licenses;  tnat  he  had  searched  for  it,  but  did  not  recollect 
whether  he  had  found  it  or  not,  though  he  did  not  think  he  had  found 
it,  the  court  held  the  loss  sufficiently  proved.  JCensingfon  v,  IngHs, 
8  East,  278.  So  where  it  became  necessary  to  account  for  the  non- 
production  of  a  policv,  and  it  was  proved  that  it  had  been  effected 
about  seven  years. before,  and,  having  become  useless  on  account  of  a 
second  policy  being  effected,  had  probably  been  returned  to  the  plain- 
tiff ;  and  the  clerk  of  the  plaintiff's  attorney,  a  few  days  before  the  trial 
of  the  action,  searched  for  it  in  the  plaintiff's  house,  not  only  in  every 

{»lace  pointed  out  by  the  plaintiff,  but  in  every  place  which  he  thought 
ikely  to  contain  a  paper  of  this  description,  the  search  was  held  to  be 
sufficient.  Brewster  v.  Sewell,  ^B.Sp  A,  296.  So  in  a  settlement  case, 
where  it  was  proved  that  one  part  only  of  an  indenture  had  been  exe- 
cuted, that  the  pauper  and  master  were  both  dead  at  the  time  of  trial, 
and  that  an  inquiry  for  it  had  been  made  of  the  pauper  shortly  before 
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hk' death,  vrho  said  that  the  indenture  had  been  given  up  to  him  after 
the  expiration  of  the  apprenticeship,  and  that  he  had  burnt  it ;  and  that 
an  inquiry  had  also  been  made  of  the  daughter  and  sole  executrix  of 
the  master,  who  said  she  knew  nothing  about  it,  it  was  held  that  a  8u& 
lident  inquiry  had  been  made  to  render  parol  evidence  of  the  contents 
admissible.     B.  v.  Morton,  ^  M.^  S.  48.     See  R,  v.  Piddlehinton,  3  B. 
4*  Ad.  460.     fiut  where  the  only  evidence  of  loss  consisted  of  the  de« 
daradons  of  the  deceased  pauper,  who  stated  that  the  indenture  had 
been  giveo  back  to  him  and  worn  out,  held  that  parol  evidence  was  inad- 
missiUe.     R,  v,  Hawden,  2  A.^  E.  156.      And  where  the  party,  in 
whose  possesion  the  instrument  was,  is  alive,  he  ought  to  oe  called, 
and  his  declarations  are  not  admissible.    E,  v.  Denio,  1  B.S^C.  620. 
Thus  where,  in  another  settlement  case,  it  appeared  that  there  were 
two  parts  of  an  indenture,  one  of  which  had  been  destroyed,  and  the 
other  delivered  to  Miss  T.  to  whom  the  pauper  had  been  assigned,  and 
that  application  had  been  made  to  Miss  T.  ^who  was  not  called)  who 
caid  she  could  not  find  the  indenture,  and  did  not  know  where  it  was, 
diis  search  was  held  to  be  insufficient.    R,  tj,  Castleton,  6  T,  R,  236. 
Habere  the  loss  or  destruction  of  the  [>aper  is  probable,  very  slight  evi- 
dence of  its  loss  or  destruction  is  sufficient.   Per  AbboU,  C,  J.,  Brewster 
9.  SeweU^  ZB.Sf  ^•296.  Thus  where  depositions  have  been  delivered  to 
the  clerk  of  the  peace  or  his  deputy,  it  appearing  that  on  the  bill  being 
thn>wn  Ottt  the  practice  is  to  throw  away  the  depositions  as  useless,  slight 
efideoce  of  a  search  for  them  is  sufficient ;  and  the  deputy  need  not  be 
called,  it  being  his  duty  to  deliver  them  to  his  principal.    Freeman  v. 
ArkeU,  2  B.Sp  C,  496.     Where  a  constable,  who  levied  under  a  warrant 
issued  by  the  defendant  and  was  entitled  to  the  custody  of  it,  said  that  he 
bad  deposited  it  in  his  office,  but  was  unable,  upon  search,  to  find  it,  held 
that  secondary  evidence  of  it  was  admissible  against  the  defendant, 
thoogb  no  notice  to  produce  was  served  on  him.      Fendey  v.  Worthing^ 
Um^  1  il/.  4*  G,49\'      The  degree  of  diligence  to  be  used  in  searching 
for  a  deed  must  depend  on  the  importance  of  the  deed,  and  the  particu- 
lar circumstances  of  the  case.    Per  Cur.  in  Gtt/fy  v,  Buhop  of  Exeter, 
4  Bmg,  298.     The  presumption  is,  that  a  useless  instrument  would  be 
destroyecL     Per  BayUy,  J.,  U,  v.  East  Fairley,  ^D.^R.  153.     Where 
it  was  the  duty  of  the  party  in  possession  of  a  document  to  deposit  it  in 
a  particnlar  pmce,  and  it  is  not  found  in  that  pbce,  the  presumption  is 
that  it  is  lost  or  destroyed.    Thus  a  fi'uitless  search  in  the  parish  chest 
lor  indentures  given  up  to  the  parish  officers  long  ago  is  sufficient  to 
let  in  parol  evidence  of  thera.      R.  v,  Stourbridge ^  6  B.  ^l-  C,  96.,  2  3f, 
4"  R-  43.,  5.  C,     So  where  a  will  is  not  forthcoming,  if  it  was  in  the 
custody  and  power  of  the  testator,  or  rather  unless  it-  appears  that  it 
was  not  in  his  custody  or  power,  the  presumption  of  law  is,  that  it  was 
destroyed  by  him.      Wargcnt  r.  ffoilings,  4  Hogg.  Eccl.  R.  249. 

The  objection  that  secondary  evidence  of  a  document  is  ofiered, 
without  proof  of  due  search  for  the  original,  must  be  distinctly  made  at 
the  trial ;  otherwise  the  court  will  not  entertain  it  on  a  motion  for  a 
new  trial.     WUtkmis  r.  Wilcox,  8  i4.  4  £.  314. 

Kotice  to  produce,  when  necessaru,]  In  general,  when  any  written  in* 
strument  is  iu  the  possession  of  the  opposite  party,  secondary  evidence 
of  its  contents  is  madmissible,  without  previous  proof  of  a  notice  to 
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produce  the  original.  But  wbera^  from  the  naturie  of  the  prQce«&igs» 
the  party  in  possession  of  the  instrument  has  notice  that  he  is  to  be 
charged  with  the  possession  o£  it,  as  in  the  case  of  trover  for  a  bdnd^ 
a  notice  to  produce  is  unnecessary.  How  o.  HaU^  14  Emt^  ^4«  SoM 
9,  Jonet^  4  Taunt,  865.  And  the  plaintiff  majr  prove  the  nature  and 
description  of  the  document,  for  which  trover  is  brought,  by  seooDdary. 
evidence,  though  the  defendant  offers  to  produce  it,  for  it  is  part  of  the 
defendant's  evidence.  WMtehead  «.  SeoU^  \  M»^  Rob.  2.  So  a  aotioe 
is  not  required  where  the  party  has  procured  the  possession  of  the 
instrument  by  fraud,  after  the  action  commenced,  from  a  witness  called 
for  the  purpose  of  producing  it  under  a  svbpcena  ducet  tecum^  Leedt 
V.  Cook,  4  Eip,  256.  A  counterpart  executed  by  defendant  may  be 
read  by  the  plaintiff  without  a  notice  to  produce  the  original.  Bur* 
ieigh  V,  Siibbi,  5  T.  jR.  465.  In  an  action  for  seaman's  wages,  secondary 
evidence  of  the  ship's  articles  is  admissible  under  stat.  8  Gr.  8.  e.  36b 
S.S.,  without  any  notice  to  produce  them,  JBoivman  v*.  Manze^noHf 
2  Camp.  315.  Kotice  to  produce  a  notice  is  not  generally  requisite* 
Kme  V.  Beaumont^  SB.4r  B,  288.  CoUmg  v.  Trnveek,  6B.4rC.  388. 
Thus  notice  of  dishonour  may  be  shown  by  a  duplicate,  or  copy,  with* 
out  previous  notice  to  produce  the  original.  Swam  v.  Lewis,  2  C.  JUL 
^  72. 261.  So  of  notice  to  quit,  per  Bayley  J,,  in  CoUmg  v,  Dreweekt 
iuprd.  But  thi9  rule  seems  to  hold  only  wnere  the  action  is  founded 
on  the  notice ;  thus,  where  it  was  to  be  shown  that  defendant  had  re* 
ceived  notice  of  the  dishonour  of  other  bills  besides  the  one  suedon,aBa 
examined  copy  of  such  notice  was  held  inadmissible  for  want  of  nodoe 
to  produce  it.  Lanauze  v.  Palmer^  M,  4*  M.  31  •  A  copy  of  an  attom^^ 
bill,  duly  signed  and  delivered  to  defendant,  may  be  proved  in  a  suit  by 
the  attorney  for  the  amount,  without  notice  to  produce  the  originau 
CoUmg  V,  lineweek,  nqard.  In  trover  against  a  sheriff  for  taking*  goods 
under  a  ^.  fa^  plaintiff  may  give  evidence  of  the  defendant's  warrant 
and  its  loss,  without  notice  to  produce  it.  MintkaU  r.  Uoyd^  2  Jf« 
4*  W.  450.  A  party  will  not  be  allowed,  dther  in  an  examinatioD 
in  chief  or  in  a  cross-examination,  to  inquire  into  the  contents  of  a 
deed,  merely  because  the  o{)posite  party  has  the  original  deed  in  his 
possession  m  court  at  the  time  of  the  trial ;  and  the  opposite  ptfQF 
may  object  to  parol  evidence  of  the  contents  on  account  of  his  not 
having  received  a  notice  to  produce  the  original.  Cook  v,  Heam^  1  ^ 
Sf  Rob,  201.  Doe  v.  Harvey,  4  Bwrr.  2484.  Bate  v,  Kimey,  \C,M,^ 
R.  38.  In  ejectment,  the  defendant  relied  upon  a  will  :  on  the  cross* 
examination  of  one  of  his  witnesses  he  stated,  that  about  a  fortnight 
after  the  execution  of  the  will,  a  second  will  was  prepsued,  which  had 
come  to  the  possession  of  the  defendant  The  plaintiff's  counsel  was 
not  allowed  to  ask  whether  the  latter  paper  was  duly  signed  by  three 
witnesses,  and  whether  the  testator  had  declared  it  to  be  his  last  will, 
ho  notice  to  produce  it  having  been  given.  Doe  v,  Morris,  3  J.  ^ 
£.46. 

Notice  to  produce ;  proof  of  possession  of  original^     In  order  to 
render  a  notice  to  produce  available,  it  must  be  proved  that  the  ori« 

S'nal  instrument  is  in  the  hand  of  the  opposite  party  or  of  some  person 
I  privity  with  him.  The  nature  of  this  evidence  must  var^  according 
to  the  nature  of  the  instrument.  Where  it  belongs  exclusively  to  the 
party,  slight  evidence  is  sufficient  to  raise  a  presumption  that  it  is  in 
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bis  pcMseasioii.  Thus,  where  a  solicitor  proved  that  he  had  been  em* 
ptojed  by  the  defendant  to  solicit  his  certificate,  and  that  looking  at  his 
CBtry  of  cbar;ge8  he  had  no  doubt  the  certificate  was  allowed,  this  was 
held  to  be  proof  of  the  certificate  havioff  come  to  the  defendant's 
hands.  Henry  v.  I^ea^h,  3  Camp,  502.  Where  the  instrument  has 
been  dehrered  to  a  third  person,  between  whom  and  the  party  to  the 
smt  ^ere  exists  a  privity,  notice  to  the  latter  is  sufficient ;  as  in  aa 
action  against  the  owner  of  a  vessel  for  goods  supplied  to  the  use  of  the 
vessel,  a  notice  to  the  defendant  to  produce  the  order  for  the  goods, 
which  had  been  delivered  to  the  captain  by  the  defendant,  is  sufficient* 
BaUaey  v.  RiicMey  1  Stark.  338.  So  in  an  action  agsunst  the  sheriff*,  a 
notice  to  his  attorney  to  produce  a  warrant  which  has  been  returned  to 
the  under-sheriflT  while  the  defendant  was  in  office,  is  sufficient.  Taplm 
V.  Aity,  3  Bing.  164.  So  also  notice  to  a  defendant  to  produce  a 
check  drawn  by  him,  and  paid  by  his  banker,  is  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  contents,  although  the  check 
remains  in  the  banker^s  hands.  Partridge  v.  Coateg,  R.  4*  M,  156.  If 
the  instrument  was  in  possession  of  the  party  at  the  time  of  the  service 
of  notice,  he  cannot  afterwards  voluntarify  part  with  it  so  as  to  get  rid  of 
the  effect  of  the  notice.  Vailat  C,J.y  in  Kmght  v,  Martin,  Gow,  Rep,  lO^* 
But  where  the  plaintiff  was  nonsuit  in  a  cause  in  which  he  had  given  de* 
fendant  notice  to  produce  a  lease,  and  afterwards  defendant  assigned  the 
lease;  and  on  a  second  trial  plaintiff  again  gave  defendant's  attorney  no- 
tice to  (HToduce  it,  and  was  then  told  hy  him  of  the  assignment ;  it  was 
held  that  secondary  evidence  was  inadmissible.  Knight  v,  Martin^  Gow, 
Rep,  103.  Wh^^  a  paper  had  been  delivered  to  a  third  person,  under 
whom  the  defendant  justified  in  an  action  of  trespass,  and  by  whose 
directions  he  acted,  a  notice  to  produce  served  upon  the  defendant 
was  held  not  sufficient  to  authorize  the  admission  of  secondary  evi- 
dence. Evans  v.  Sufeet^  R,  S^  M.  83.  But  see  Pritchard  r.  SymoruUg 
B,y,  £*.  954.  Where  a  document  is  in  the  hands  of  a  person  who 
holds  it  as  stakeholder  between  the  defendant  and  a  third  party,  the 
notice  to  produce  is  not  sufficient  to  let  in  secondary  evidence ;  Parry 
su  May,  1  M,  4*  Rob,  279. ;  for  though  it  need  not  be  shown  that  the 
document  is  in  the  actual  possession  of  the  party,  it  must  be  in  the 
hands  of  some  one  who  is  bound  to  give  up  possession  to  him^  Ibid* 
A  judge's  order  on  the  plaintiff  to  admit  a  document  to  be  a  tme  copy 
of  a  letter  written  by  him  to  defendant,  will  not  authorize  defendmit 
to  gjve  the  copy  in  evidence  without  proof  that  the  plaintiff  has  the 
original  in  his  possession,  and  has  had  a  notice  to  produce  it. .  Sharpe 
».  XaisA,  11  w4. 4- ^.  805. 

The  question  whether  there  is  sufficient  proof  of  possession  in  the 
opposite  party  is  solely  for  the  judge;  and  where  the  notice  to  produce 
is  given  by  the  plaintiff,  the  defencumt  ma^  interpose  with  evidence  to 
disprove  possession,  and  such  evidence  gives  the  plaintiff  no  reply  to 
the  jory.     Harvey  v.  MUcheil,  2  M,  ^  Rob,  366. 

Notice  to  produce,  form  of.]  A  notice  to  produce  may  be  by  parol, 
and  if  both  a  written  and  parol  notice  have  been  given,  proof  of  either 
it  sufficient.  Smith  v.  Young,  1  Cavip.  440.  A  notice  to  produce  a 
particular  letter  must  specify  the  letter  intended  ;  to  produce  "  all  let- 
ters," is  too  general.  France  v.  Lucy,  R»  4*  M.  341.  Jonet  v,  £df 
wards,  JkPCL  Sf  Y,  139.    But  a  notice  to  produce  *«  all  letters  written 
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by  pUadfT  to  defeocbnt  rdating  to  die  matters  in  dispute  in  this 
action  ;"  Jacx>6  r.  Lee,  2  M.  Sf  Rob,  33. ;  or  "  all  letters  written  to,  and 
ict!cifeJ  br,  plaintiflr  befceu  1837  and  1S41,  both  indnaiTe,  b^  and 
from  the  defendants,  or  either  of  them,  and  dl  papers,  ftc.  relatmg  to 
the  subject  matter  of  this  cause  ;*  Morris  r.  Hamser,  2M,4'  Rob,  392. ; 
has  beoi  held  sufficient  to  let  in  secondary  endence  of  a  particular 
letter  not  otherwise  spedfied.  And  in  Rogers  r.  Cmstamee^  2  M.  4"  Rob. 
179^  m  an  action  for  work  done,  a  notice  to  produce  "  all  accounts, 
papers,  and  writings  in  any  way  rdating  to  the  matters  in  question  in 
this  cause,**  was  hdd  sufficient  to  let  in  eridence  of  a  written  account 
of  die  work  done  by  the  plaintiff^  deUrered  to  the  defendant,  and  ad- 
mitted by  him  to  be  correct ;  and  on  mormg  for  a  new  trial,  the  Court 
refiised  a  rule  on  the  abore  ground.  If  the  tide  of  the  cause  is  mia* 
docribed  in  Uie  nodce,  it  will  be  bad ;  as  *"  A.  assignee  of  B.  and  C.  t. 
D.**  instead  of  **  A.  assignee  of  B.  t.  D."  Hareey  r.  Mmrgan,  2  Start, 
19. 

XoHce  to  produce,  service  of,  om  whom,]  In  general  it  is  suffident 
(eren  in  a  qui  tam  acdon)  to  serre  the  notice  to  produce  on  the  at« 
tomcT  or  agent  of  the  party.  Cotes  r.  Wimier^  3  71  R,  306.,  2  71 R, 
203.  {«).  Indeed  it  seems  more  proper  to  do  so,  where  there  is  an 
attorney.  Houseman  r.  Roberts^  bC.S^  P,  394.  But  nodce  duly  served 
on  the  partv  is  sufficient.  Hughes  r.  Budd,  8  2>oic/.  P.  C  315.  A  no- 
tice to  produce  papers  not  necessarily  connected  with  the  cause,  serred 
on  tlue  attorney  so  late  as  to  prevent  the  party  (i.  r.  his  client)  from 
xecdvii^  it  in  time  before  the  trial,  is  not  good.  Vice  r.  Ladjf  Amsom^ 
3f.  4"  -AT.  96.  Where  the  attorney  has  been  changed,  a  notice  to  pro* 
dnoe  served  on  the  first  attorney,  before  the  chai^  wiH  endde  the 
party  to  call  for  production  of  the  paper  on  the  triaC  Doe  v.  Martin, 
1  M.  4  Rob,  242.  It  is  sufficient  to  leave  the  notice  with  a  servant  of 
die  party  at  his  dwelfing-house.  Evans  r.  Sweet,  R.  ^  M.  83.,  per 
Mtitp  C,J, 

Kotice  to  produce,  time  of  serrice  of]  The  nodce  must  appear  to  be 
a  reasonable  notice.  Service  of  the  notice  upon  the  wife  of  the  de- 
fendant's attorney  in  a  town  cause  late  in  the  evening  before  the  trial, 
was  ruled  insuffident.  Doe  r.  Grey,  1  Stark,  283.  But  nodce  to  pro* 
duce  a  letter,  served  on  the  attorney  of  the  party  on  the  evening  next 
but  one  before  the  trial,  was  ruled  to  be  sufficient,  though  the  party 
was  out  of  England ;  the  presumption  bdng  that,  on  going  abroad,  the 
party  had  left  with  his  attorney  the  papers  necessary  for  the  conduct  of 
the  trial.  Bryan  r.  Wagstaf,  R.  Jjr  M-  327.  See  also  A/alo  v,  Fovrdrh> 
mer,  M,  4-  M,  335.  (n).  And  a  nodce  served  on  the  tenth  of  ApriJ, 
the  trial  bdng  on  the  fourteenth,  was  ruled  to  be  sufficient  to  let  in 
aecondaiy  evidence  of  letters  written  eighteen  years  back,  and  addrrased 
to  the  defendant,  a  fordgner,  at  his  residence  abfoad.  Drabhle  v, 
Donner,  R.  Jjr  M,  47.  A  nodce  to  produce  certam  deeds  was  served 
on  an  attorney  in  Essex  on  Saturday,  Monday  bdng  the  commis- 
mon  day :  he  went  to  London  and  fetched  them.  On  Monday  even- 
ing notice  was  given  to  produce  another  deed :  the  attorney  said  it 
was  in  London,  but  should  be  fetched  if  the  party  would  pay  the 
expense  of  the  journey  :  no  offer  to  pay  was  made ;  the  trial  came  on 
on  Thursday :  it  was  held  that  the  party  could  not  give  secondary 
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eridence  of  the  deed.  Doe  v,  Sonify,  3B,^  AtL  182.  Notice  served 
OQ  the  attorney,  at  his  office,  on  the  evening  before  the  trial,  at  half- 
past  serren  P.  M.»  was  held  insufficient  to  let  m  secondary  evidence  of  a 
letter  in  his  client's  possession.     Byrne  v.  Harvey,  2  M,  4*  Bob,  S9, 

liotice  to  produce  must  in  general  be  served  before  the  commis- 
non  day  when  parties  are  living  away  from  the  assize  town  ;  TMsi  v, 
Johnson^  1  M.  4*  Bob,  259. ;  accord.  B.  r.  Ellicombe,  \  M.  S^  Bob,  260. ; 
but  there  seems  to  he  no  inflexible  rule  as  to  time ;  for  where  both 
attorney  and  cUent  lived  in  the  assize  town,  a  notice  served  two  days 
before  tnal,  though  after  the  commission  day,  has  been  held  sufficient ; 
Firian  v.  Edwards^  9  C,  4r  P»  478. ;  and  where  a  paper  might  be  ex- 
pected to  be  in  the  attorney's  hands,  a  notice  on  him  at  his  office  the 
day  before  the  trial  of  a  town  cause,  may  be  good ;  Gibbons  v.  Powell, 
9  C.  ^  P.  634.'  A  three  days'  notice  was  held  sufficient  in  the  case  of 
letters  written  by  the  defendant  to  a  person  in  New  South  Wales, 
where  long  litigation  on  the  subject  of  them  made  it  presumable  that 
they  had  been  remitted  to  the  defendant  in  this  country.    Sttarge  v, 
Bmchamnij  \0  A.  4r  B»  598.     Service  of  a  notice  on  Sunday  is  bad. 
Hughes  r.  Budd,  8  Dowl,  P.  C.  315. 

NoUce  io  produce,  effect  of,\  If  the  party  refuses  to  produce  the 
papers  required,  such  a  circumstance  is  not  of  itself  evidence  against 
mm;  it  merely  entitles  the  other  party  to  give  secondary  evidence. 
Cooper  V,  Gibbons,  3  Camp,  363.  lAnvson  v,  Sherwood,  1  Stark,  315. 
The  refusal  to  produce  them  is  however  matter  for  observation  to  the 
juiT.  Semb,  Lyndkurst,  C,  B,,  Bate  v,  Ktntey,  1  C  M,  S^  B,A>\,  But' 
see  Doe  v.  Whitehead,  S  A,  ^  E.  671,  If  the  party,  giving  the  notice, 
declines  to  use  the  papers  when  produced,  this,  though  matter  of 
observation,  will  not  make  them  evidence  for  the  adverse  party ; 
Sayer  v.  Kitchen,  1  Etp,  210.';  though  it  is  otherwise  if  the  papers 
are  inspected.  WUsoti  v.  Bowie,  I  C,  ^  P,  10,  and  see  5  Etp,  235* 
Notice  to  produce  papers  will  not  entitle  the  party,  who  gives  it,  to 
cross-examme  a  witness  as  to  their  contents ;  Graham  v,  Dyster,  2  Stark, 
23. ;  such  notice  only  entitles  the  party  to  call  for  the  originals,  and  on 
refusal  to  produce  them,  to  give  secondary  evidence  of  them,  by  cross- 
examination  or  otherwise,  as  part  of  his  bwn  case. 

WhiU  is  sufficient  secondary  evidence,]  Where  a  notice  to  produce  a 
deed  has  been  given,  and  the  deed  is  not  produced,  it  has  been  held 
that  a  counterpart,  if  in  existence,  is  the  next  best  evidence;  B,  v, 
Castleion^  6  T,  B,  236. ;  if  there  be  no  counterpart,  an  examined  copy  ; 
if  no  examined  copy,  parol  evidence.  B,  N,  P,  254. ;  ace.  Munn  v, 
GodboH  3  Bing,  295.  It  has,  however,  been  since  ruled  that  there  are 
no  degrees  in  secondary  evidence,  and  that  where  secondary  evidence 
of  a  document  is  admissible  at  all,  parol  proof  of  it  is  sufficient,  although 
It  may  appear  that  an  attested  copv,  or  other  superior  secondary  proof, 
is  in  existence.  Doe  v,  Bou,  1  M,  ^  W,  102.  Where  such  superior 
secondary  evidence  is  kept  back,  it  is  a  fact  from  which  a  jury  may 
sometimes  presume  that  it  would  be  adverse  to  the  party  withholding 
it ;  per  LordAbinger,  C,  B,,  Ibid,  The  copy  of  a  copy  is  not  secondary 
evidence  of  the  original.  Everingham  v,  Boundeli,  2  Af .  4*  Bob,  138. 
Parol  evidence  of  a  writing  may  be  given  as  secondary  evidence,  though 
the  person  who  wrote  the  uistrument  is  alive  and  not  called.    S,  C,    It 
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is  said  that  an  old  instrument  purporting  to  be  a  copy  or  abstract  of  a 
conveyance,  and  which  bad  for  many  years  gone  alone  with  the  posoca* 
slon  of  the  land,  was  admitted  in  evidence,  the  originu  bdng  lost,  witb-^ 
out  proving  it  to  be  a  true  copy,  B,  N,  P.  254.  But  see  Bac,  Mm. 
Evid.  F,  645-6.  The  examined  copy  of  the  memorial  of  a  registered 
conveyance  is  good  secondary  evidence,  after  notice  to  produce  the  oi^ 
ginal.  Molton  v.  Harris^  2  Esp,  549.;  Doe  v.  Kihet,  2  C  4-  P.  28d» 
After  notice .  to  the  defendant  to  produce  a  letter  which  he  admitted 
be  had  received  from  the  plaintiff,  it  was  ruled  that  an  entry  by  the 
plaintiff's  deceased  clerk  in  a  letter-book*  purporting  to  be  a  copy  of  » 
tetter  from  the  plaintiff  to  the  defendant,  was  evidence  of  the  contents^ 
proof  being  given  that,  accordinp;  to  the  course  of  business,  letteraoC 
business,  written  by  the  plaintiflT  were  copied  by  this  clerk  and  sent 
off  by  the  .post,  PriU  v,  Fairclough,  8  Camp.  305.  JSagedom  v.  Beid^ 
3  Camp.  377.  And  see  the  cases  on  the  admissibility  of  entries  by.de* 
ceased  persons  in  the  course  of  their  duty,  post,  tiU  Hecar$ay.  But 
where  tne  practice  of  the  defendant's  countiog-house  was*  that  th^ 
clerk,  after  copying  a  letter  into  the  letter-book,  returned  it  to  the  da» 
fendant  to  seal,  and  that  he,  or  another  clerk,  carried  all  the  letters  to 
the  post-office,  but  there  was  no  particular  place  of  deposit  in  the  office 
for  such  letters,  and  neither  of  tne  clerks  nad  any  recollection  of  the 
particular  letter,  though  they  swore  that  they  had  uniformly  carried  all 
letters  given  them  to  carry.  Lord  Tenterden  ruled  tliat  the  copy  in  the 
retter-i)ook  was  not  evidence  that  the  original  had  been  sent*  His 
Lordship. added,  "  If  the  duty  of  the  clerk  had  been  to  see  the  letters 
he  copied  carried  to  the  post-office,  it  might  have  done."  Toot^ 
V,  IVUUami,  M.^M.  129.  A  copy  of  a  letter  taken  by  a  copying- 
machine  is  not  evidence  without  a  notice  to  produce  the  original.  Ni^dm 
V,  Murrain,  3  Camp,  228.  See  B.  v.  Watson,  2  Stark,  129.  Where  the 
plaintiff  gave  the  defendant  notice  to  produce  certain  letters  written  by 
the  defendant  to  a  third  party  and  a  letter-book  containing  copies 
thereof,  and  the  defendant  consented  to  admit  the  copies  and  produce 
the  book,  held,  that  the  book,  when  produced,  was  good  secondary  evK 
dence  of  the  letters,  and  of  the  senoing  of  them.  Slurge  v,  Buchanan, 
10  A,  ^  E.  598.  An  entry  in  the  register-book  at  the  custom-house^ 
stating  that  a  certificate  of  register  was  granted  on  an  affidavit  of  A. 
that  he  was  an  owner,  is  not  admissible  against  A.  as  secondary  evi- 
dence of  ownership;  some  person  who  has  seen  the  affidavit,  andluiows 
that  it  was  made  by  A.,  must  be  called.  Teed  v.  Martin,  4  Camp,  90. 
The  filazer's  book  is  not  secondary  evidence  of  a  writ  after  its  return, 
unless  it  be  shown  that  search  has  been  made  in  the  treasury  for  the 
return,  and  that  subsequently  to  the  return  day  the  writ  was  in  the 
possession  of  the  opposite  party,  on  whom  notice  toproduce  it  has 
been  served.  Edmomtone  v.  Plaisted,  4  Esp,  160.  Where  there  are 
two  parts  of  a  written  agreement  executed  at  the  same  time,  the  one 
stamped,  and  the  other  imstamped,  the  unstamped  part  is  admissible  as 
secondary  evidence  of  the  contents  of  the  stamped  part.  Waiter  v* 
Horsfall,  1  Camp,  501.;  Munn  v,  Godbold,  SBing,  292.  When  a  copy 
of  an  attested  instrument  is  produced  as  secondary  evidence,  tlie  attest- 
ing witness  need  not  be  called.    Poole  v,  Warren,  SA,^E,  582. 

An  old  ledger  or  chartulary  of  an  abbey,  containing,  amongst  other 
things,  an  account  of  the  several  endowments,  and  found  in  the  posses- 
sion of  the  person  who  had  succeeded  to  part  of  the  abbey  estates^  was 
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»Utfe«l  as  secoodaiy  eridence  of  the  endowment,  search  haiing  been 
made  Ibr  the  origiiial  eBdowmeRt.  BuUen  v.  Mitchell,  2  Price,  399., 
S.C.  4  DmP.JD.  P.  297.  See9^WiUiam8v.fViIco^,8A.^E,3\4.; 
vbeie  a  copy  of  a  grant  in  an  old  chartulary  seems  also  to  hare  bets 
hdd  admissible  as  good  secondary  evidence. 

In  ao  action  ^gamst  an  executor,  after  notice  to  produce  the  probatCL 
the  ofigiual  will,  produced  by  the  ofi&cer  of  the  ecaesiastical  court,  and 
indorsed  as  the  inatniDient  on  which  probate  was  granted  to  defeodanti 
with  the  value  of  the  effects  sworn  to,  is  admissible  evidence  of  the  con* 
tents  of  the  will.  Gorton  o.  JDyum,  IB.^B.  219.  So  where,  in  an 
avowiy  ibr  a  rent-cfaar^ge,  the  avowant  could  not  produce  the  will  under 
which  he  dainied  (it  tiwlonaing  to  the  devisee  of  the  land),  but  produced 
the  ordinary's  raster  of  toe  will,  and  proved  former  paymenu,  it  was 
held  sufficient  secondary  evidence  against  the  devisee.  B,  N,  P»  246. 
Where  the  assignment  under  a  commission  of  bankrupt  was  lost  before 
it  was  enrolled  porsiiant  to  6  G.  4.  c.  16.  s.  96.,  the  counterpart  of  it  was 
admitted  as  secondaij  evidence.    Giles  o.  Simth,  IC.M.^  R.  462. 

If  a  plaintiff  baa  eiven  the  defendant  notice  to  produce  a  document, 
and  is  obliged  to  give  secondary  evidence  of  it  by  the  defendant's  re* 
fosal  to  produce  it,  the  defendant  cannot  afterwards  produce  it  as  part 
of  his  own  case  in  order  to  contradict  the  secondary  evidence.  Doe  v* 
Hodg^tm,  12  A.^  E.  135. 

Paroi  evidence  inadatMble  to  vary  or  contradict  a  writing.]     As  parol 
evidence  is  inferior  in  degree  to  wntten  evidence,  it  is  not  admitted  to 
wy,  enlarge,  or  contradict  the  terms  of  an  instrument  in  writing  ;  fof 
whether  the  writing  is  required  by  law,  or  spontaneously  resorted  to 
by  the  partiee,  it  is  evidently  the  intention  to  exclude  the  uncertainty 
of  oral  testimony.    Thus,  where  it  was  agreed  in  writing  that  A«,  for 
certain  constderations,  should  have  the  produce  of  Borefaam  meadow. 
It  was  held  that  he  could  not  prove  that  it  was  at  the  same  time  agreed 
bv  parol  that  he  should  have  both  Milcroft  and  Boreham  meadow. 
iferes  v.  AnMell,  3  fVils.  275. ;  and  see  Hope  v.  Atkins,  1  Price,  14-3.    So 
perol  evidence  is  inadmissible  to  shew  that  a  note,  made  payable  on  a 
day  certain,  was  to  be  payable  on  a  contingency  only.    Rawsun  v, 
Widker,  1  Stark,  361.;  Foster  v.  Jolly,  \C.M.^  R,  703.     So  where  a 
ywomissoffy  note  is  expressed  to  be  made  payable  on  demand,  parol 
evidence  of  a  contemporary  agreement  that  it  should  not  be  paid  until 
n  given  event  happened  is  inadmissible.    Moseley  v.  Hanford,  \0  B,^ 
C.  729. ;  see  also  Adams  v.  Wordley,  1  M,S^  W,  374.    So  where  the  con- 
ditions of  sale  described  the  number  and  kind  of  timber  trees  to  be  sold 
by  lot,  but  not  the  weight  of  the  timber,  it  was  held,  in  an  action  for  the 
purchase-money,  that  parol  evidence  could  not  be  given  by  defendant 
Aat  the  auctioneer  had,  at  the  sale,  warranted  the  timber  of  a  certain 
we^t.     Powell  V,  Edmunds,   12  East,  6. ;  Shelton  v.  Lhmu,  2  C,^ 
/•  411.     So  parol  evidence  is  inadmissible  to  alter  the  legal  construction 
of  a  written  agreement.    Thus  where  an  agreement  for  the  sale  of  eoods 
vas  foknt  as  to  the  time  of  delivery,  in  which  case  the  law  implies  a 
eootract  to  deliver  in  a  reasonable  time,  it  was  held,  that  parol  evidence 
of  an  agreement  to  take  them  away  immediately  was  inadmissibla 
Greaves  v,  AskUn,  3  Camp,  426.     HaUiley  v,  Nicholson,   1  Price,  404. 
And  where  a  modem  lease  used  the  word  ^  Michaelmas/'  the  court 
refused  to  Almit  parol  evidence  that  Old  Michaehnas  was  meant.'  Doe 
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v.  Lea^  II  Eatt^  312.  So  where  the  written  agreement  was  to  lake 
goods  on  board  a  ship  '*  forthwith/'  parol  evidence  to  shew  that  they 
were  to  be  received  on  board  m  two  days  was  not  allowed.  SimpMon  v. 
Hendertan,  M,  4r  M*  300.  An  absolute  sale  of  a  reversion  cannot  be 
qualified  by  proof  of  a  parol  agreement  to  apportion  the  accruing  rent. 
FUnn  V,  Calow,  1  M,  ^  G,  589.  If  a  party  sipis  an  agreement  in  his 
own  name,  he  cannot  afterwards  defeat  an  action  on  it  by  proving  that 
he  signed  only  as  agent  for  another.  Magee  v.  AUntuon^  8  M.  4"  ^*  ^0. ; 
accord.  Jones  v,  Littledaie,  6  A.^E,  4?86.  But  in  an  action  on  a  written 
contract  between  plaintiff  and  B.,  parol  evidence  is  admissible  in  behalf 
of  the  plaintiff,  to  show  that  the  contract  was  in  fiict,  though  not  in 
form,  made  by  B.,  not  on  his  own  account,  but  as  agent  of  (fefendant. 
Wilson  V.  Hart,  7  Taunt.  205.,  1 3.  Moore,  45.,  S.  C. 

Parol  evidence  of  matter  collateral  to  the  writing,]  Where  the  parties 
to  an  indenture  of  charterparty  afterwards  agreed  by  parol  for  ttie  use 
of  the  ship  at  a  period  before  the  charterparty  attached,  the  parol 
evidence  was  held  admissible  in  an  action  of  assumpsit  on  this  latter 
agreement.  White  v.  Parkin,  12  East,  57S,  A  charterparty  provided 
that  the  caigo  should  be  put  on  board  plaintiff's  ship  at  defendant's 
exnense.  The  captain  employed  men  to  do  this,  upon  a  refusal  by  the 
defendant's  agent :  Held,  tnat  plaintiff  might  recover  the  expenses  from 
defendant  in  an  action  on  the  implied  contract  to  repay  them.  Fletcher y, 
Gillespie,  3  Bine,  635.  Where  there  was  a  parol  i^reement  by  the  land- 
lord to  pay  20).  towards  repairs  in  consideration  that  plaintiff  would 
become  tenant^  and  plaintiff  became  tenant  and  did  the  repairs,  which 
defendant,  the  landlord,  then  promised  to  repay;  held,  that  plaintiff 
could  recover  on  an  account  stated,  although  tne  lease  itself  contained 
no  such  agreement.    Seago  v.  Deane,  4  Bing»  459. 

Parol  evidence,  when  admissible  to  prove  a  consideration  or  to  vary 
the  date,  or  description,  4*0.]  A  party  interested  in  supporting  the 
operation  of  a  conveyance  may  show  a  sufficient  consideration  by 
parol  evidence,  if  not  inconsistent  with  the  deed.  Thus  a  deed  ope- 
rating under  the  Statute  of  Uses,  and  reciting  no  consideration,  mav 
be  supported  by  showing  that  a  pecuniary  one  in  fact  passed.  JUi^ 
mai/s  Case,  1  Co,  176.  80  a  deed,  which  recites  only  a  pecuniary 
consideration,  may  be  shown  to  have  been  also  founded  on  the  con- 
sideration of  marria^.  ViUers  v,  Beamont,  Ibid, ;  and  Tull  v,  Parlett, 
M.  4  M.  472.  So  m  a  settlement  case,  where  the  deed  of  conveyance 
stated  the  consideration  of  the  purchase  to  be  twenty-eight  pounds, 
parol  evidence  was  admitted  tp  snow  that  the  consideration  was  in  fact 
thirty  pounds  ;  J?,  v,  Scammonden,  3  T.  R,  474.';  and  that  money,  stated 
in  a  deed  of  apprenticeship  to  have  been  paid  by  J.  M.,  was  in  fact 
parish*money.  B,  v,  Llangnnnor,  2  B,  ifr  Ad,  616,  In  the  two  last 
cases,  indeed,  the  parol  proof  was  admissible,  not  only  on  the  ground  of 
its  consbtency  with  the  writing,  but  also  because  the  recital  in  the  deed 
was  res  inter  alios  which  the  contending  parishes  were  not  estopped 
from  correcting  even  by  testimony  inconsistent  with  the  writing.  Thus 
a  parish  mav  show  a  settlement  by  renting  a  tenement  in  parish  B«» 
though  the  lease  describes  it  as  in  parish  A«  B,  r«  Widham,  2  A.^ 
jy.517. 

A  deed  takes  efiect  from  the  delivery,  and  not  from  the  date ;  there- 
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lore  parol  eridence  was  allowed  to  show  that  a  lease  dated  on  Ladyday, 
1783,  and  purporting  to  commence  on  Ladyday  htt  pott,  was  in  fact 
executed  after  the  date,  and  that  the  term  therefore  commenced  on 
Lad/day,  1783,  and  not  1782.     Sieeie  v.  Mart,  ^B.^C,  272. 

IVol  proof  was  permitted  to  be  given  that  plaintiff  had  made 
cotain  aamissions  on  his  examination  before  commissioners  of  bank* 
iQpt,  althou^  the  written  examination  produced  by  the  defendant's 
witnen  contained  no  such  admissions.  Rowland  v,  Ashby,  R,  <}>  ilf, 
231.  8o,  although  the  written  exanunation,  taken  by  a  magistrate  on 
a  criminal  charge,  is  the  best  evidence  of  such  examination,  yet  any 
additional  statements  made  bv  the  examined,  and  not  reduced  to  writ- 
ing,  may  be  proved  by  parol.  Venajra  v.  Johtuan,  1  JIf .  4*  Rof>'  316. 
See  further  Roscoe^i  jSig,  Crim,  Emd,  45.  Mere  words  of  description 
m  a  deed,  not  operating  by  way  of  estoppel,  may  be  contradicted  by 
parol ;  thus  the  lessee  of  land,  dfescribed  as  "  meadow,"  may  prove  it 
to  be  arable  in  an  action  by  the  lessor  for  ploughing  it  up  ;  Skipwiih  v. 
Green,  1  Sira.  610. ;  or  he  may  show  that  land  described  as  containing 
500  acres  does  not  in  feet  contain  so  many.  S,  C,  as  reported  Bac,  Ah, 
Pfeoff,/.  II. 

Panl  evidence  adndtsible  to  prove  frauds  UlegaBtyj  or  error  in  written 
i^ttnmemU^  Where  fraud  is  imputed,  any  consideration  or  fact,  how- 
ever contrary  to  the  averment  of  a  deed,  may  be  proved  to  show  the 
frudolent  nature  of  the  transaction ;  B,  N,  P.  173.;  Paxton  v.  Popham, 
9East,42\,  ;  for  fraud  is  a  matter  extrinsic  and  collateral,  which 
vitiates  all  transactions,  even  the  most  solemn.  Thus,  in  order  to 
set  aside  a  will,  parol  evidence  may  be  given  of  what  passed  at  the 
signing,  and  what  the  testator  said,  to  show  that  his  signature  was  ob- 
tained by  fraud.  Doe  v.  Allen,  8  T,  R,  147.  And,  in  general,  every 
matter  which  in  law  avoids  an  instrument,  whether  it  be  fraud,  illegality, 
want  of  stamp,  &c.,  may  be  proved  by  parol,  however  contradictory  to 
its  tenor,  provided  the  pleaidings  be  adapted  to  such  evidence.  ^, 
where  a  conveyance  of  land  was  expressed  to  be  for  the  consideration 
of  thirty ^unds,  yet,  in  order  to  avoid  the  settlement  of  a  pauper,  it 
may  be  shown  that  the  purchase-money  did  not,  in  &ct,  amount  to 
thirty  pounds.  R.  v.  Mattingley,  2  T.  Ri  12,  See  Doe  v.  Ford,  3  A.  ^^ 
B,  649.  Evidence  is  sometimes  admissible  to  show  a  mistake  in  writ- 
ing ;  thus,  a  contract,  usurious  on  the  face  of  it,  may  be  explained  by 
showing  it  was  made  so  by  a  clerical  error.  Anon.  I  Freem.  253. ; 
Booth  9.  Cooke,  I  Freem,  264.  So  a  house,  misdescribed  in  a  lease  as 
Ko.  36.,  may  be  shown  to  be  in  truth  No.  35.  Hutchint  v.  Scotl,  2  M, 
Sp  W,%\^„per  Curiam,  But  where  a  verdict  and  judgment  were  given 
in  evidence  to  prove  a  public  way,  the  court  would  not  admit  proof  that 
die  verdict  was  entered  erroneously  by  the  mistake  of  the  officer.  Reed 
V,  Jackion,  1  East^  355. 

Parol  evidence,  when  adnUMle,  to  explain  a  mercantile  contract,]  Where 
the  parties  have  contracted  in  writing,  in  many  instances  parol  evidence 
is  acunitted  to  prove  an  usage  affecting  the  contract,  on  the  ground  that, 
where  such  usage  exists,  the  parties  must  be  taken  to  have  made  their 
Contract  subject  to  its  operation.  Thus,  in  the  construction  of  mer- 
cantile contracts,  parol  evidence  is  always  admitted  to  show  the  sense 
in  which,  according  to  the  custom  of  merchantSi  such  contracts  are  to 
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be'iindeivtood.  As  where  a  ship  was  wamBted  to  depart  with  convoys 
evidence  of  the  usace  amongst  merchants  was  admitted  to  show  tliat 
this  meant  convoy  fiom  the  usual  place  of  rendezvous ;  Lethuliei^s  Case^ 
2  Salk,  443. ;  so  to  explain  the  meaning  of  '*  days  "  in  a  bill  of  lading ; 
Cochran  v,  JReiberg,  3  iUp.  121. ;  to  'show  that  the  Oulf  of  Finland  is 
considered  by  mariners  to  be  within  the  Baltic ;  Uhde  v,  WaUen^  3 
Camp.  16. ;  or  the  Afouritius  to  be  an  East  Indian  island.  Roberttan  «u 
Money,  R,  <f>  M,  75.  So  evidence  was  admitted  to  explain  the  tena 
"privilege"  in  a  contract  between  shipowner  and  captain;  Birch  ew 
IXepeyiter,  4  Camp>  385. ;  and  to  show  the  received  meanine  of  ^  mess, 
pork  of  8.  and  Co.**  Powell  v.  Horton,  2  New  Co,  668.  Where  tha 
captain  of  a  ship  agreed  to  convey  a  boat  of  certain  dimensions  for  the 
[JiEdntiff',  evidence  was  admitted  on  behalf  of  the  ci^tain  that  the  prac* 
dee  was  to  remove  the  deck  of  such  boats  when  put  on  board.  Hayttm 
V.  HolUdMf^  7  Bins.  587.  Apparent  variaQces  in  bought  and  sold  notea 
may  be  reconciled  by  the  evidence  of  brokers.  Bold  o.  Rayner^  1  M.  if 
W,  343,  Where  it  was  represented  to  an  insurer  that  the  ship  would 
sail  from  St.  Domingo  in  October,  he  was  permitted  to  show  in  his  d&* 
fence,  that  this  was  understood  among  merdiants  to  mean  between  tb« 
25th  and  the  end  of  October,  whereas  the  ship  sailed  on  the  11th. 
Chawrand  v.  Angerttein^  Peake  43.  So  a  clerk  in  the  office  in  which  an 
account  was  kept  was  permitted  to  explain  the  meaning  of  a  particijdar 
item.  Hood  v.  Reeves,  3C.^  P.  532.  Parol  evidence  may  be  gifen 
to  explain  the  meaning  of  the  word  letfel  in  a  mining  lease.  Claj^itm  «. 
Cfregton,  SA.SfE.  302.  So,  where  instructions  were  given  by  a  prin- 
cipsd  residing  out  of  England  to  his  factor  to  sell  corn,  a  custom  in  the 
London  corn  market  to  sell  in  the  factor's  own  name  is  admissible  to 
explain  the  instructions.    Johnston  v.  Usbome,  llA.SfE.  540^  ^ 

But  proof  of  the  usage  of  trade  is  not  admissible  to  contradict  th& 
pl^  words  of  an  instrument ;  as  where  a  policy  of  insurance  was  "  on 
the  ship  till  moored  at  anchor  twenty-four  hours,  and  on  the  goods 
till  discharged  and  safely  landed,*'  evidence  of  a  usage,  that  the  risk 
on  the  goods  as  well  as  the  ship  expired  in  twenty-four  hours^  was 
hdd  inadmissible  to  qualify  the  unequivocal  words  of  the  'policy. 
Parkifuon  v.  Collier^  Park  Ins.  416.  6th  ed.  So  in  an  action  on  a  war- 
ranty  of  "  prime  singed  bacon,'*  parol  evidence  was  rejected  of  a  prac» 
tice  in  the  bacon  trade  to  receive  bacon  in  some  degree  tainted  as 
"  prime  singed  bacon."  Votes  v.  Pym^  6  Taunt.  446.,  2  Marsh.  141. 
S.  C.  So  parol  evidence  is  inadmissible  to  explain  the  meaning  of  the 
words  ''more  or  less  "  in  a  mercantile  contract.  Semble,  Cross  v.  BlgHn^ 
2B,  4r  Ad.  106.  It  has  been  doubted  whether  the  practice  of  admit- 
ting  parol  evidence  in  these  cases  has  not  been  carried  to  an  inconve- 
nient  length.  See  Anderson  v.  Pitcher,  2B.Sf  P.  168.  *'  How  far  a 
mercantile  contract  reduced  to  writing  and  signed  by  the  parties,  which 
is  silent  on  a  particular  point,  may  have  that  silence  supplied  by  evi* 
dence  of  the  general  course  and  usage  of  the  trade  to  wnich  it  relates, 
is  a  question  which  it  would  be  difficult  to  answer  vrith  exactness  and 
precision."  Per  TindalC.  J,,  2  New Ca.  369, 370. in  WhiUaker  v.  Mason. 
in  a  contract  for  the  sale  of  tallow  by  defendant  in  the  name  of  a  broker 
who  was  his  known  representative,  the  defendant  was  not  allowed  to 
show  a  custom  of  trade  upon  such  a  contract  to  look  to  the  broker  ibr 
its  completion  ;  Truenian  v,  Loder,  \\  A.S^  E.  589.  ;  and  per  Curittm, 
Ibid. ;  *'  The  cases  go  no  farther  than  to  permit  the  explanation  of 
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vofdft  uaed  in  a  sense  di£%re8t  from  their  ordmaiy  meaniog,  or  the  ad* 
of  known,  terms  not  inconsisteot  with  the  written  contract." 


Fand  mdence^  wh^n  mthmMe  to  control  or  explain  agricultural  con* 
tnteU?^  A  custom  afiecting  the  contract  may  be  proved  by  parol  in 
odker,  as  well  as  in  mercantile,  contracts,  as  m  the  case  of  customs 
ifificdng  agricultural  contracfei.  Thus,  it  may  be  proved  that  a  heriot 
Is  dbe  1^  custom  on  the  death  of  a  tenant^  though  not  expressed  in  the 
letBe.  WKie  tx.  Saycr^  Palm,  211.  Or,  tlut  a  lessee  by  deed  is  endtled 
bfouitom  to  an  away-going  crop,  thodgh  it  be  not  mentioned  in  the  deed* 
Wmglcsworik  v.  Da&wn^  1  Dovgl,  201.  So  in  the  case  of  alease  not  uadev 
aeaL  Senior  9.  Armytage,  Holt,  197*  But  where  a  covoiant  exchides 
the  customary,  ri^t  by  an  express  provisioa  on  the  subject  matter  of 
the  cQttomt  evidence  of  such  right  is  inadmissible.  WeM  v.  Pktmmerg 
^B.SrA.  746.  Boberti  v.  Barker,  IC.SfM.  308.  But  the  custom  may 
still  prevail,  though-  the  terms  of  the  hotding  are  inconsistent  with  it^ 
where  it  only  rdates  to  the  period  of  qmtting.  Holding  v,  PigoU^ 
7  Ming,  415.  And  even  where  there  is  an  express  stipulation  respect* 
iBg  the  qoittisg,  vet  it  may  not  always  be  sufficient  to  exclude  the 
custom.  Huis,  where  the  custom  was  for  the  tenant  to  be  paid  for  the 
last  yeaf's  ploughing  and  sowing,  and  to  leave  the  manure  if  the  land* 
lord  woohi  buy  it ;  and  the  lease  provided  that  the  tenant  should 
^pend  more  manure  than  the  custom  required,  leaving  the  rest  to  be 
piaftd  for  by  the  landlord  at  the  end  oi  the  term ;  hdd»  that  the  tenant 
was  still  entitled  to  be  paid  for  the  last  year's  plou^ing  and  sowing 
onder  the  custom.  Hutton  «.  Warren^  \  M.Sf  W,  466.  On  the  lease 
of  a  rabbit  warren,  parol  evidence  was  admitted  to  show  that  by  the 
custom  of  the  county,  the  word  "  thousand"  means  twelve  hundred 
when  applied  to  rabbits.  Smth  v,  Wilion,  3  B.^Ad,  728.  A  contract 
for  the  me  of  cyder  may  be  explamed,  by  local  usage,  to  mean  apple 
juice  before  it  has  been  made  into  cyder  in  its  usual  form.  Studdy  v» 
t,  5  B.  J^  C.  628. 


Parol  evidtnce  adtmuihle  to  ewplain  ancient  charters,  granti,  ^c]  Long 
user  may  serve  to  explain  an  ambiguous  act  of  parliament.  Stewart  v. 
LawtoTi^  1  Bing.  211.  In  the  construction  of  ancient  charters,  expressed 
in  obscure  or  general  terms,  parol  evidence  has  always  been  admitted 
to  prove  the  continual  and  immemorial  usage  under  the  instrument. 
2  InsL  282.  M.  v.  Varlo,  Cowp.  246.  Chad  v.  Tiked,  2B.^B.  406. 
Thus»  in  a  crown  grant  of  **  tithes,"  contemporaneous  leases,  proceed- 
ingsia  causes^  and  parol  testimony,  may  be  resorted  to  in  order  to  show 
the  spedes  of  titnes  intended  to  be  conveyed.  Governors  o/Zaicton 
School  V.  Scarlett,  2Y,8fJ,  330.  Where  a  private  deed  of  1656  gave 
the  nomination  of  a  curate  to  "  inhabitants,"  it  was  held  that  the  word 
was  properly  explained  by  past  usage  to  mean  all  housekeepers.  At* 
iorme^'Gcncral  o.  Parker^  3  Atk.  576.  So  the  same  word,  in  a  charter 
of  Edward  VI.,  was  explained  by  usage  to  mean  inhabitants  paying 
church  and  poor  rates.  B.  v.  Davie,  Q  A,Sf  E,  2>1^.  There  seems  to 
be  no  clistinction  in  this  respect  between  charters  and  private  deeds. 
Wfthnellv.  Gartham,  6  T»  B,  396.  The  words  <<  three  acres  of  meadow/' 
in  a  surrender  and  admittance,  may  be  confined  by  long  user  to  the 
prima  tansura.  Stammers  v,  Dixon,  7  East,  200.  But  evidence  of 
usage,  however  long,  will  not  be  admitted  to  overtum  the  clear  words 
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of  a  diaiter.  R,  v,  Varlo,  Cowp.  248.  In  the  case  of  modern  deeds 
evidence  of  the  acts  of  the  parties  is  not  admissible,  in  the  construe* 
tion  of  the  instrument,  to  snow  their  understanding  of  it.  CSfton  v. 
fVahneslgy,  5  T.  B.  56^.    Igguldenv.  Mc^,9  Fes.33S.    2y.R.U9. 

Parol  evidence  admuMe  to  dktkarge  written  agreemenU,'\  A  deed 
cannot  be  revoked  or  discharged  by  parol,  or  eveujbv  writing  not 
under  seal,  an  executory  agreement  in  writing,  not  under  seal,  may, 
before  breach,  be  discharged  by.  a  subsequent  parol  a^ireement ;  Lord 
MUtan  V.  Edgworth,  6  Bronm  P.  C  587. ;  after  breach,  it  cannot  be  dis- 
charged except  by  release  under  seal,  or  accord  and  satisfaction;  i?. 
N.  P.  152. ;  WiUoMghby  o.  Backhouse,  2  B.  ^  C.  824. ;  or  bv  proof  of 
a  valid  agreement  sulisdtuting  a  new  cause  of  action  in  place  of  the 
old.  Case  V,  Barber,  T»  Raym,  450.  In  these  cases,  wherever  the 
subsequent  parol  agreement  has  had  the  effect,  in  point  of  law,  of  vary« 
ing  or  discharging  the  original  one,  it  is  admissible  in  evidence.  Thus, 
in  an  action  for  not  accepting  goods,  where  it  appeared  that  the 
agreement  in  writing  was  to  deliver  at  a  fixed  time,  the  plaintiff  may 
show  a  subsequent  extension  of  the  time  by  verbal  agreement.  Cuffv, 
Penn,  1  M,  j-  &  21.  A  distinction  is  to  be  observed  on  thb  head  be- 
tween contracts  in  writing  under  the  Statute  of  Frauds,  and  contracts  at 
common  law.  In  the  former  case  a  parol  contract  will  not  be  admitted 
to  show  a  subsequent  variation  in  the  written  contract ;  as  where 
several  lots  of  land  were  bought  together,  it  cannot  be  shown  that  the 
purchaser  has  by  parol  waived  the  contract  as  to  one  lot  to  which  the 
vendor  could  not  make  title ;  Goss  v.  Lord  Nugent,  5B,4r  Ad^  58. ;  or, 
that  the  parties  varied  the  day  of  completion.  StoweUv,  Bobhuon, 
3  New  Ca,  928.  But  the  court  said  it  would  have  been  otherwise 
if  the  contract  had  not  been  subject  to  the  control  of  an  act  of  par- 
liament ;  that  where  a  contract  has  been  reduced  into  writing,  it  is 
competent  to  the  jMurties,  at  any  time  before  the  breach  of  it,  by  a  new 
contract. not  in  wnting  either  altogether  to  waive,  dissolve,  or  alter  the 
former  agreement,  or  to  qualify  the  terms  of  it,  and  thus  to  make  a  new 
contract,  which  is  to  be  proved  partly  by  the  written  agreement,  and 
partly  by  the  subsequent  verbal  terms  engrafted  upon  it.  Goss  p.  Lord 
Nugent,  5B,^  Ad.  65. 

Parol  evidence  admissible  to  explain  latent  ambiguHjf,'\  Where  an  am- 
biguity, not  apparent  on  the  face  of  a  written  instrument,  is  raised  by 
the  introduction  of  parol  evidence,  the  same  description  of  evidence  is 
admitted  to  explain  it ;  for  example,  where  a  testator  devises  his  estate 
of  Blackacre,  and  has  two  estates  called  Blackacre,  evidence  may  be 
admitted  to  show  which  of  the  Blackacres  is  meant ;  or  if  one  de- 
vises to  his  son  John  Thomas,  and  he  has  two  sons  of  the  name  of 
John  Thomas,  evidence  may  be  admitted  to  show  which  of  them  the 
testator  intended.  Per  Oibbs,  C,  J,,  Doe  v,  Chichester,  4  Dow.  93.  Doe 
t.  Morgan^  1  C.S^  M.  235.  And  where^  the  description  of  the  de^ 
▼isee,  or  thing  devised,  is  true  in  part,  but  not  true  In  every  particular, 
parol  evidence  is  adnussible  to  show  the  person  or  thing  intended,  pro- 
vided there  is  enough  on  the  face  of  the  will  to  justify  the  application 
of  the  evidence;  per  Cur,  in  Miller  v.  Trovers,  8  Bing,  248-9.  Thus, 
an  error  in  a  christian  or  surname  may  be  proved.  S.  C,  and  see  Care^ 
less  V.  Careless,  1  Meriv,  384.     Where  the  grantor  had  no  lands  agrees 
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ing  ^b  the  description  in  the  deed,  the  lands  intended  to  be  conveyed 

nay  be  shown  by  me  contract  of  sale,  or  by  letters  written  between  the 

ptitks  and  tb«r  agents.    Beaumont  v.  Field,  I  B,  ^  A.  847.    But  where 

»  devise  was  to  John  IL,  the  eldest  son  of  John  U.,  and  it  appeared 

that  John  U.,  the  fether,  had  an  eldest  son,  named  Simon,  and  a  son 

by  a  second  marriage  named  John,  held  that  declarations  of  the  testator 

were  not  admissible  to  show  which  was  meant.    Doe  v.  Hiseocks,  5  M, 

if  fT.  363.     Where  a  devise  was  to  S.  H.,  tecond  son  of  T.  U.,  but  in 

fact  S.  H.  was  the  third  son  ;  evidence  of  the  state  of  the  testatoi's 

fiunSj,  and  of  other  circumstances,  was  admitted  to  show  whether  he 

had  mistaken  the  name  or  the  description.     Doe  v.  HvthwaUe,  3  B.^ 

if.  632.   Bat  evidence  of  the  testators  declared  intention  would  not,  it 

aeems,  have  been  admissible.  See  tlie 'judgment  in  Doe  v.  Hiscoeks,  5  M, 

4*  ^.  369.     Where  the  devise  was  to  John  A.,  grandson  of  T.  A.,  with 

a  cham  in  &vour  of  **  each  of  the  brothers  and  sisters  "  of  the  said 

John  A.,  and  it  appeared  that  there  were  two'grandsons  of  T.  A.,  both 

named  John  A.,  held  that  parol  declarations  of  the  testator  were  ad- 

miasible  to  show  which  was  meant,  although  it  also  appeared  that  only 

one  of  the  grandsons  had  several  brothers  and  sisters.    Doe  v.  Allen, 

12  ^.  4"  £.  451.   In  the  case  of  a  devise  to  testator's  niece,  remainder  to 

her  three  daughters  M.,  E.,  and  A.,  the  niece  at  the  time  of  making  the 

will  had  two  legitimate  daughters,  M.  and  A.  and  one  illegitimate,  E. ; 

lield  that  the  claim  of  the  latter  might  be  rebutted  by  shewing  that  the 

niece  formerly  bad  a  Intimate  daughter,  E.,  and  that  the  testator 

knew  nothing  of  the  death  of  the  Intimate,  or  the  birth  of  the  illegimate 

£•    Doe  V,  Beynon,  12  A  4  J?.  431.  Where  a  fine  was  levied  of  twelve 

messuages  in  Chelsea,  and  it  appeared  that  the  cognizor  had  more  than 

twelve  messuages  in  Chelsea,  parol  evidence  was  admitted  to  show 

wrfaich  messuages  in  particular  the  cognizor  intended  to  pass.     Doe  v, 

fVi^rd,  B.  4  3f.  88.     S,  C,  SD.^B,  549.     Where  a  devise  was  of 

"  Imgues  Farm,  in  the  occupation  of  A.,"  it  may  be  shewn  that  A. 

^ras  not  a  tenant.     GoodlUle  v.  Southern,  \  M.^  S.  S99. 

It  may  be  laid  down  as  a  general  rule  that  all  fects  relating  to  the 
subject  and  object  of  the  devise,  such  as,  that  it  was  not  in  the  posses- 
sion of  the  testator,  the  mode  of  acquiring  it,  the  local  situation,  and 
tbe  distribution  of  the  property,  are  admissible  to  aid  in  ascertaining 
wrhat  is  meant  by  the  words  used  in  a  will.  Parke,  «/•,  in  Doe  v.  Mar'» 
HM^^B.l^Ad.  785. 

Where  a  subject  matter  exists  which  satisfies  the  terms  of  the  will, 
and  to  which  they  are  perfectly  applicable,  there  is  no  latent  ambiguity, 
and  no  evidence  can  be  admitted  for  the  purpose  of  appl)ing  the  terms 
to  a  difierent  object.  S  Stark,  Ev,  1026.,  1st  ed.  Iiius,  where  a  tes- 
tator devised  bis  "  estate  at  Ashton,**  it  was  held,  that  parol  evidence 
was  inadmissible  to  show  that  he  was  accustomed  to  call  all  his  mater- 
nal estate  "  his  Ashton  estate,"  there  being  an  estate  in  the  parish  of 
Asbton  which  was  sufficient  to  satisfy  the  devise.  Doe  v*  Oxenden, 
3  Taunt.  147.  S,  C,  in  Error,  4  Dow.  65.  See  also  Carrutken  v.  Sked^ 
don,  6  Taunt.  14.  So  where  words  have  acquired  a  precise  and  tech* 
meal  meaning,  no  other  meaning  can  be  applied  to  them.  Lord  Kenyon, 
Lane  v.  Earl  of  Stanhope,  6  T.  B.  352.  In  the  case  of  a  Ic^cv  to  the 
testator's  "  heir,"  it  cannot  be  shown  that  a  testator  was  iu  the  habit 
of  calling  a  person  his  heir  who  was  not  so.  Mounsey  v.  Btamire, 
4  Buu.  384.     If  a  will  names  the  devisee,  and  it  be  shown  by  parol  that 
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there  fire  severai  to  whom  the  name  applies ;  yet  this  is  not  eooiuib 
to  let  in  parol  evidence  of  intention,  where  it  can  be  collected  fix>m  rae 
will  itself  who  was  intended.    Doe  v.  Westlake,  ^  B.^  A.  57. 

Where  the  ambiguity  is  not  latent,  or  raised  by  extrinsic  evidence, 
but  patent  or  apparent  on  the  fece  of  the  instrument,  parol  evidence  is 
not  admissible  to  explain  such  ambiguity.  Thus^  where  a  blank  is  left 
for  the  devisee's  name  in  a  will,  parol  evidence  cannot  be  admitted  to 
show  whose  name  was  intended  to  be  inserted.  BmfU$  v,  AH.  Gen^ 
2  Aik,  239. .  But  where  a  blank  was  left  for  the  christian  name  only, 
parol  evidence  was  admitted  to  prove  the  individual  intended.  Price 
V.  Page,  4  VcM.  680.  But  see  2  Jl/.  4*  W.  139.  ISo  in  case  of  a  devise 
"  to  Mrs.  C."  the  Chancellor  referred  it  to  the  Master  to  receive  evl» 
dence  to  show  the  person  intended.  Abbott  v.  Masne,  3  Fes,  146. 
Where  a  will  mentioned  Geoi^ge,  the  son  of  George  Gord,  and  also  Geoi^ 
the  son  of  John  Qord,  a  behest  to  **  George  the  son  of  Gord "  was 
explained  by  proof  of  the  declarations  of  the  testator  to  mean- George 
the  son  of  George  Gord ;  Doe  v.  Needs,  2  M.  4r  W,  129. :  in  reply  to 
the  argument  that  this  was  ^patent  ambiguity,  it  was  said  that  it  could 
only  appear  ambiguous  by  showing  aliunde  the  non-existence  of  a 
George  the  son  of  Gk>rd,  different  m>in  the  other  two  Geoiges ;  and 
^at  the  mention  of  another  George  in  the  same  will  had  no  other  effect 
,than  extrinsic  proof  of  the  same  fact  would  have  had. 

Where  a  blank  is  left  in  a  written  agreement  which  need  not  have 
been  reduced  into  writing,  and  would  have  been  e<]ually  binding  if 
written  or  unwritten  (as  if  the  agreement  were  to  deliver  goods  to  the 
amount  of  less  than  ten  pounds,  and  a  blank  were  left  for  the  quanti^ 
of  goods  to  be  delivered),  in  sudi  a  case  it  b  presumed,  in  an  action  for 
the  non-performance  of  the  contract,  parol  evidence  might  be  admitted 
to  show  the  quantity  for  which  the  parties  agreed.  1 PMU.  Ev,  521.  Jt 
might  indeed  be  contended  that  an  mstrument  so  imperfect  on  the  fiuae 
of  it  is  no  contract  at  all  so  as  to  exclude  parol  evidence.  See  ant^, 
p.  3.  As  to  the  eflfect  of  omissions  in  a  contract  within  the  Statute  of 
Frauds^  see  post,  **  Assumpsit  for  not  accepting  goods/*  'Where,  in  the 
entry  of  an  appointment  to  a  curacy  in  the  bishop's  register,  a  blank 
was  left  for  the  patron's  name,  it  was  held  that  this  might  be  suppfied 
by  parol  evidence.  Bishop  o/Meath  v,  Itord  Be^idd^  1  WHs,  215.  A  do* 
mise  offisred  in  evidence  was  a  printed  blank  form  filled  up  and  altered 
for  use ;  held  that  the  court  might  look  at  the  parts  struck  out  in  ordcar 
to  ascertain  the  intent  of  the  parties  in  what  remained.  Strickland  r. 
Maxwell,  2C,^  M,  539. 

Parol  evidence  admissible  on  questions  of  parcel  or  no  parcel^  Where 
the  question  is  **  parcel  or  no  parcel,**  parol  evidence  is  admissible  to 
explain  a  writing.  Thus  where  a  testator  devised  "  all  his  fiirm  called 
Trogues  farm/'  it  was  held  that  it  might  be  shown  of  what  parcela 
the^fiu-m  consisted.  GoodOtle  o.  Southern,  1  M/fi  S.  299.  mere  a 
lease  profiessed  to  demise  premises  and  a  yard,  cstrinsic  evidence  .was 
admitted  to  rebut  the  presumption  that  a  cellar  under  the  yard  was 
also  intended  to  pass.  Doe  v.  Burt,  1  T.  R.  701.  So  in  case  of  a 
written  aereement  to  convey  **  all  those  brick-works  in  the  possession 
of  A.  BV  parol  evidence  of  what  passed  on  making  the  agreement  was 
admitted  to  show  what  brick*works  were  intended  to  pass.  Paddock  v» 
Fradfey,  1  C.  <$>  J".  90.    Conditions  of  sale,  seen  by  a  purchaser  at  the 
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cme  of  saley  are  evidence  agamet  iiim  to  sfaeir  what  was  then  reputed 
parcel  of  the  premises  conveyed -to  him  by  deed.  Murlty  v,  M*Der* 
atoK,  8  A  4-  JE:.  138. 


PREStJMPTITE  EVIDENCE, 

Presumptive  evidence  k  nsually  so  called  in  contradistinction  to  direct 
or  positive  proof ;  though  all  inoral^  proof  is,  in  strictness,  founded  oh 
profaahiixty  and  presumption.  Thus  a  fact  attested  by  the  direct  evi- 
deoce  of  an  ocular  witness  can  only  be  admitted  to  be  true  on  the 
dooUe  presumption  that  the  witness  neither  deceives,  nor  is  deceived. 
Piesmnptive  evidence^  though  liable*to  be  rebutted  by  evidence  to  the 
coBtrarVy  is  not,  in  its  nature,  secondary  to  positive  evidence.  Thus^ 
ahtioiif^  the  payment  of  xeot  mi^  be  proved  by  the  positive  evidence  of 
a  person  who  saw  it  paid,  yet  it  may  also  be  proved  b^  the  production  of 
a  receipt  for  later  arrears,  which  affords  a  presumption  that  the  earlier 
asiws  are  satisfied,  vnthont  laying  any  ground  for  the  introduction  of 
audi  evidence  by  showing  that  positive  evidence  cannot  be  procured. 

Prcsomptioiis  have  been  divided,  after  the  example  of  the  Roman 
law,  into  three  classes :  1.  Pk^esumptions  juris  et  de  jure.  2.  Pro* 
snmpdotis  of  law  (jam).    3.  Presumptions  of  fact  (homims), 

(L)  The  first  kind  are  purely  artificial  and  admit  of  no  contradiction 
by  oootnry  evidence ;  of  this  kind  is  the  presumed  revocation  of  a  will 
by  a  subsequent  alteration  of  the  property.  GoodHile  v.  Otwayi 
2  if.  Blaek,  522, ;  or  the  old  rule  of  law  by  which  a  son  bom  of  a 
mother  whoae  husband  Kved  within  the  realm  was  conclusively  held 
to  be  legitimate.  Co.  lAU,  244^  a,  So  some  damage  is  conclusively 
presumed  to  vesult  fimn  an  unlawful  act  done  by  the  defendant  and 
actionable  per  je. 

(2.)  The  second  class  of  presumptions  includes  those  cases  in  which 
a  jury  will  be  directed  by  the  court  to  presume  a  fact,  of  which  no  evi- 
dence has  been  given.  Thus  a  bill  of  exchange  is  always  presumed  to  be 
l^ve&for agood consideration.  PhUUskkkv, Pluckwell, 2M.4^S, 395.  So 
the  law  always  presumes  innocence ;  therefore,  where  a  woman  married 
a  aecond  husband  afier  the  first  had  gone  abroad  and  not  been  heard  of 
far  a  year,  the  party  who  wished  to  prove  bigamy  was  called  upon  to  show 
die  first  husband  was  then  alive.  J?,  v.  Twymng,  2B,^  A.  386.;  but 
see  i?.  9.  Harhome^  2  A,  ^  E.  540.  So  the  law  presumes  in  favour 
of  possession ;  and,  in  the  case  of  land,  presumes  the  highest  estate  in  it, 
viz.  a  seisin  in  fee.  See  post,  p.  22.  So  the  continuance  of  things  in  statu 
quo  win  be  generally  presumed ;  as  where  the  plaintiff  being  slandered 
ai  bis  offiaai  character  proves  his  appointment  to  the  office  before 'the 
fibel,  hu  ootttiDnance  in  office  at  the  time  of  the  libel  need  not  be 
proved,  though  averred.  R.  «.  Budd,  5  Esp.  230.  So  the  law  preb 
aames  that  a  party  intended  that  which  is  the  immediate  or  probable 
coDseqiience  of  his'  act.  R,  v,  Duton,  SM.^  S.  11.  15.  These  and 
■milar  nresuroptions  admit  of  proof  to  the  contnury ;  bnt,  in  the  ab* 
sence  of  such  proof,  the  jury  are  as  much  bound  to  find  agreeably  to 
the  l^al  piesttropt]<Hi,  as  they  are  to  find  according  to  the  law  as  ex- 
plained  by  the  judge. 

(3.)  The  third  class  of  presumptions  is  exclusively  within  the  pro- 
vince of  the  jury,  and  they  occur  whenever  direct  proof  of  a  fact  iri 
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there  are  seFerai  to  whom  the  name  applies ;  yefef  f  ial  con- 

to  let  in  parol  evideoce  of  intentioD,  where  it  can  H  / 

will  itself  who  was  intended.    Doe  v,  WesUake^  A  /  t  iected  as 

Where  the  ambiguity  is  not  ktent,  or  raisi»  /f/  f 
but  patent  or  apparent  on  the  face  of  the  inf    /;    /  ton,  it  will 

not  admissible  to  explain  such  ambiguity.    /   •/  le  freehold, 

for  the  devisee's  name  in  a  will,  parol  evf  '    t  /  leed,  thirty 

show  whose  name  was  intended  to  be       ^  /  cuted,  pro- 

2  Aik.  239. .  But  where  a  blank  was  I' '       ^  B.  K  P. 

parol  evidence  was  admitted  to  prov:'  .    ^  a  the  long 

V.  Page^  4  Vet,  680.    But  see  2  Xf.  .  ' ,  ^rimes  v.  SaHi, 

"  to  Mrs.  C."  the  Chancellor  refer  '  ..  332.      A  licence 

dence  to  show  the  person  int  aving  been  made  from  a 

Where  a  will  mentioned  Geoi^ge,  c>y  the  steward  of  the  lord 

die  son  of  John  Qord,  a  beqr  uiade,  it  was  left  to  the  jury 

explained  by  proof  of  the  de.  '  was  made  by  the  lord's  licence, 

the  son  of  George  Grord ;  -  ^es  o.  Blanchardj  I  a/S^  E.  536.  The 
the  argument  that  this  wa'  atom  may  be  presumed  from  an  uncon* 
only  appear  ambiguous  ears.  R*  v,  Jol^^  2B,^  C.  64<.  Jenim 
George  the  son  of  Gor  ^77.  The  flowing  of  the  tide  is  presumpdve 
that  the  mention  of  ai;  ^f^^ble  river.  Miles  v.  Rose^  5  Taunt,  705.  But 
.than  extrinsic  proof  </  J^  facie  evidence  depends  upon  the  situation  sod 

Where  a  blaiok  v  j^T^.  v*  Mmdague^  \B,  Sf  C  602. ;  and  long  ob- 
been  reduced  int'  ^^o^  navigation  may  be  presumptive  evidence  of  its 
written  or  unwri  ^f'^^Cld' 

amount  of  less/j^i^ed  to  have  been  written  on  the  day  on  which  it  is 
of  goods  to  bf /^/^  writer.  Htmt  o.  Maney^  6B,^  Ad.  002,  An  entry 
the  iion'-perf//!^ ifook,  purporting  to  be  a  copy  of  a  letter  addressed  by 
to  show  thr>jVV^  abroad,  is  evidence,  as  against  the  writer/ that  it  was 


might  ind'  ^^f^Lgft,  Sudtanan^  10  A,  4*  E,  698.  So  indorsements  on  a 
of  it  is  *  i^  '^1^  admitting  the  receipt  of  interest,  are  presumed  to  have 
P;  3.  X^^the  time  they  bear  date.  SmUh  v,  Batietu,  I  M.^  Bob. 
Fraud  /Vjj  a  bill  is  presumed  to  be  made  on  the  day  of  its  date;  Owen 
cntrv  ^  ^^^jii.i  W.9\,i  except  when  used  to  prove  a  petitioning 
war  ^V^jebt.  Anderson  v,  Weston,  6  New  Ca.  296.  301. 
by  J^'^  cases  though  the  fact  of  actual  knowledge  cannot  be  proved, 
IT  ^f^presumed.  Thus,  where  the  rules  of  a  club  are  contained 
f  ^  #j'k  kept  by  the  master  of  the  club,  every  member  of  the  club 
'  i»  *  ^presumed  to  be  acquainted  with  them.  Baggeii  v.  MusgravCf 
0frp,  556.    AUerson  v.  Clay,  1  Stark.  405.    IVUtzie  v.  Adamson, 

y0*  ^^'  ^^^'  ^^  ^' 

pfcsumption  of  payment,]    If  a  landlord  gives  a  receipt  for  the  rent 
la^  d\i^  ^^  '^  ^^  ^  presumed  that  all  former  rent  has  been  paid.    Gilb* 
2J,  J57.    Where  a  bill  of  exchange,  negotiated  after  acceptance  w 
ofoduced  from  the  hands  of  the  acceptor  afler  it  is  due,  the  presurop- 
g^p  is,  that  the  acceptor  has  paid  it ;    Gibbon  v.  Featherstonka^ 
I  Stark,  225. ;  but  not  without  proof  of  circulation  after  acc^taoce. 
pjtel  V,  Vanbatenberg,  2  Camp,  439.     Proof  that  the  plaintiff  and  othw 
workmen  employed  by  the  defendant  came  regularly  to  receive  their 
vrages  from  the  defendant  whose  practice  was  to  pay  every  week, 
and  that  the  plaintiff  had  not  been  heard  to  complain  of  non^pay; 
ment,  is  presumptive   evidence  of  payment*     Lucas  v,  NovosiUem 
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'  'L^  »  1*  ^*  «>.    So  where  the  dc 
^,   '^Id  daily  to  cuBtomen  by  the 
^       ^^fck  *'  to^^  ^  appeared  that  the  coarse 

^        ^^  ^   P«j  the  plaintiff  every  dajr  the 

<  ^^  ^^  aoy  written  voucher  passing,  it 

<iri^^  ^v'  '^f  that  the  defendant  had  in  tact 

**-'^   ^**V  the  contrar?  lay  on  the  plain- 

'^^  ^^r  here  goods  have  been  con- 

^/,^^^^j^       ^  may  be  presumed,  after  a 

'*,^^^  „d,  that  he  has  accounted. 

vl^*  .A  debt,  whether  by  simple  con- 

ed to  be  satisfied  from  mere  lapse  of 
years  1^  may  be  presumed  to  be  repaid 
-^^ttfxryKotkndi  Cooper  v.  Turner,  2  Siark. 
^fle  Statute  of  Limitations  is  not  insisted  on.    A 
ycioD  anses  in  the  case  of  a  promissory  note.    DuffiM 
^  £9p,  b%*   ^u  however  has  been  since  doubted  ;  Bu  Bel- 
iVaterfordj  I  Tkw,  Sf  By^  le.    The  mere  production  of  a  check 
^  by  the  defendant  on  bis  banker,  and  payable  to  the  plaintiff,  with 
\oof  tlmt  be  indorsed  his  name  upon  it,  and  that  it  has  been  paid, 
LfiinU  tfrmafadt  eridence  of  payment  to  him.    Egg  v.  Bamett,  3  Etp, 
\^£iweav.Smith,6C.^P.eO.    But  it  was  ruled  by  DoMm,  C.  j:, 
Jw'fhe  mere  proof  of  a  check  bemg  made  payable  to  A.,  and  of  A. 
2!;n.  r«eived  pa>Tiient  of  it,  is  not  evidence  of  the  pavment  of  money 
r^«S«-  to  A.,  for  it  might  have  been  given  to  a  third  person,  and 
ShtitoA.    L/oyd  p.  SanSi/ands,  Gow.  16.  ..  ^  ,.     u 

^AUhnufih  the  limitation  of  actions  on  bonds  is  now  provided  for  by 
J;  ?nW.4.  C.48.  (see  par '  Debt  on  Bond"),  yet  a  reference  to 
S'f^  law  wiU  still  be  occasionally  necessary.  Payment  of  a  bond 
-      ^«n«l  after  twenty  years  without  demand  made ;  Oswald  v.  Legh^ 
?i?T^  •  and  even  after  the  lapse  of  a  less  time,  if  other  circuro- 
LL^  coniir  to  fortify  the  presumption,  as  a  settlement  of  accounts 
?*^n^nrime.    idi.    Colsea  v.  Budd,  I  Camp.  27      The  prtsump^ 
"?     «rhe  rebutted  by  circumstances,  as  by  the  aefendant  s  admis- 
^  ^  thrdebt.  or  by  proof  of  payment  of  interest  within  twenty 
*^       sL  brnixxif  Uiat  the  defendant  has  resided  abroad  dunng 
'Tihnleof  the  time ;  Kewnum  v.  Netvman,  I  Stark.  101. ;  Eliiott  v. 
'iC  I  Jf  r^ob.  W.     But  proof  of  the  defendant's  poverty  is  not 
^lol  to  rebut  the  presumption.     fVUlaufne  v.  Gorges.  I  Camp  217. 
SKl^^  K«4  t^.  ^^^^  l9Ves.l96md  HuUy,  Horner, 
5^  IM    Mid  the  iSte  to  3  M.  *  R'  118-.  ^here  the  ongm  of  the 
J  ^nV«? twenty  years'  presumption  is  discussed.    Indorsements  on 
^S^m^r^thTdJ^  the  receipt  of 

w-^iTbin  twenty  years,  have  been  admitted  to  rebut  the  pr^ump- 
Sf^^  there  be  evidence  that  such  indorsements  existed  brfore 

S2^;»rC?Son  of  payment  aros^^  *f  ^Z' ^Z^r?  W  4^' 
2^^ X/r.  Brya^.  2  Camp.  322. ;  Gleadow  v.  Athn,  iC.^rM.  421. 
TiUs  bdd  othSwisc  where  the  indorsement  was  made  after  the 
It^newu  Turner  V.Crisp,  2  :^ra.S2^.    Since  Lord  Ten- 

^"flMi^i  c  14..  indors^ents  of  this  kind  are  no  longer 
i:^t^A^t£^oi^^  Statuteof  Limitations,  but  th^ 

^^^^to  reKie  presumption  of  payn^en'     An  m^ 
S^Jn^  ^'•^^  ^^^""^y  y*^'  pa}Tnent  of  mterest  withm 
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ofibred  to  the  jury  as  evidence  of  another  fiict  which  is  the  usual  con* 
sequence  or  accompaniment  of  the  former. 

A  few  of  the  most  useful  and  usual  cases  only  will  be  selected  as 
examples. 

In  case  of  an  ancient  recovery,  accompanied  by  possession,  it  will 
be  presumed,  that  the  tenant  to  the  pracipe  was  seised  of  the  freehold, 
ana  such  seisin  need  not  be  proved.  GU6.  Ev,  27.  So  a  deed,  thirty 
years  old,  or  upwards,  is  presumed  to  have  been  dulv  executed,  pro- 
vided some  account  be  given  of  the  deed,  where  found,  &c.  B.  AT.  P« 
855.  An  endowment  of  a  vicarage  may  be  presumed,  from  the  long 
and  continued  possession  of  tithes  and  other  profits.  Crimes  o.  SmUk^ 
jl2  Eep.  4. ;  and  see  IVolitnf  v,  BrownhiU^  M'Clel.  332.  A  licence 
may  be  presumed ;  thus,  where  an  inclosure  having  been  made  from  a 
waste  twelve  or  fourteen  years,  and  seen  by  the  steward  of  the  lord 
from  time  to  time,  without  objectbn  made,  it  was  left  to  the  jury 
to  say  whether  or  not  the  inclosure  was  made  by  the  lord's  licence. 
Doe  V.  Wilton,  1 1  East,  56.  Bridges  o.  Blanchard,  lA.^E.  536.  The 
existence  of  an  immemorial  custom  may  be  presumed  from  an  unc<m^ 
tradicted  usage  of  twenty  years.  B*  v.  Joi^,  %B.^C,  54.  Jenkins 
V.  Harvey^  \C,  M,^  B.  677.  The  flowing  of  the  tide  is  presumptive 
evideqce  of  a  public  navigable  river.  Miles  v,  Bose,  5  TatuU^  705.  But 
the  strength  of  this  j^nma/xcie  evidence  depends  upon  the  situation  and 
nature  of  the  channel ;  B,  v.  Montaguey  4  j9.  4*  C,  602. ;  and  long  ob- 
struction of  the  right  of  navigation  may  be  presumptive  evidence  of  its 
legal  extinction.    S.C,  Id, 

A  letter  is  presumed  to  have  been  written  on  the  day  on  which  it  Is 
dated,  as  against  the  writer.  Hunt  v.  Massey^  5  j8.  4"  ^d.  002.  An  entry 
in  a  merchant's  book,  purporting  to  be  a  copy  of  a  letter  addressed  by 
him  to  his  partner  abroad,  is  evidence,  as  against  the  writer,' that  it  was 
also  sent.  Sturge  v.  Buchanan,  10  A,  4r  E,  598.  So  indorsements  on  a 
promissory  note,  admitting  the  receipt  of  interest,  are  presumed  to  have 
been  made  at  the  time  they  bear  date.  Smth  v.  Battens^  \  M.Sf  Bob. 
341.  And  a  bill  is  presumed  to  be  made  on  the  day  of  its  date;  Owen 
V,  Waters,  2  ilf .  j-  W,9l,\  except  when  used  to  prove  a  petitioning 
creditor's  debt.     Anderson  v.  Weston,  6  New  Ca.  296.  301. 

In  many  cases  though  the  fact  of  actual  knowledge  cannot  be  proved, 
it  will  be  presumed.  Thus,  where  the  rules  of  a  club  are  contained 
in  a  book  Kept  by  the  master  of  the  club,  every  member  of  the  club 
must  be  presumed  to  be  acquainted  with  them.  Baggett  v.  Musgrave^ 
2  C.  4-  P.  556.  Alderson  v.  C%,  1  Stark.  405.  Vm^de  v.  Adamsm^ 
1  PfuU.  Ev.  252.  6th  ed. 

Presumption  of  payment.]  If  a  landlord  gives  a  receipt  for  the  rent 
last  due,  it  is  to  be  presumed  that  all  former  rent  has  been  paid.  Gilb* 
Ev.  157.  Where  a  bill  of  exchange,  negotiated  after  acceptance,^  is 
produced  from  the  hands  of  the  acceptor  afler  it  is  due,  the  presunop- 
tion  is,  that  the  acceptor  has  paid  it ;  Gibbon  v.  Featherston/umgh^ 
1  Stark.  225. ;  but  not  without  proof  of  circulation  after  acceptance. 
PJiel  9.  Vanbatenbergy  2  Camp.  439.  Proof  that  the  plaintiff*  and  other 
workmen  employed  by  the  defendant  came  regularly  to  receive  then* 
wages  from  the  defendant  whose  practice  was  to  pay  every  week, 
and  that  the  plaintiff  had  not  been  heard  to  complain  of  non-pay- 
ment, is  presumptive   evidence  of  payment.     Lucas  v.  NovosUteskif 
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I  Etp.  296.  SeOen  v.  Korman^  4  C.  4*  P.  80.  So  where  the  de- 
mand WHS  for  the  proceeds  of  milk  sold  daily  to  customers  by  the 
defendant  as  agent  to  the  plaintHf,  and  it  appeared  that  the  course 
of  dealing  was  for  the  defendant  to  pay  the  plaintiff  every  da^  the 
money  which  die  had  received  without  any  written  voucher  passing,  it 
was  ruled  that  it  was  to  be  presumed^  that  the  defendant  had  in  fact 
accounted,  and  that  the  omu  of  proving  the  contrary  lay  on  the  pkdn- 
t^.  Emiu  V.  Birch,  3  Camp,  10.  8o  where  goods  have  been  con- 
signed to  a  factor  to  sell  <mi  commission,  it  may  be  presumed,  after  a 
nasooable  time  [<*•  g.  14  years]  has  elapsed,  that  he  has  accounted. 
T\ipiam  v.  Braddack,  1  Tauni.  578.  A  debt,  whether  by  simple  con- 
tract or  imecialty,  may  be  presumed  to  be  satisfied  from  mere  lapse  of 
time.  Thus  a  loan  thirteen  years  ago  nmv  be  presumed  to  be  repaid 
where  no  evidenee  to  the  contrary  is  ofiered  ;  Cooper  v.  Turner ^  2  Stark, 
497. ;  even  where  the  Statute  of  Limitations  u  not  insisted  on.  A 
similar  presumption  arises  in  the  case  of  a  promissory  note.  DuffiM 
9,  Creed,  5EJtp,  52»  This  however  has  been  since  doubted ;  Du  Bel- 
kix  f  .  Waterfordt  1  Dow,  ^  Ry,  16,  The  mere  production  of  a  check 
drawn  by  the  defendant  on  his  banker,  and  payable  to  the  plaintiff,  with 
proof  that  he  indorsed  his  name  upon  it,  and  that  it  has  been  paid, 
aAirds  prima  Jveae  evidence  of  payment  to  him.  Egg  v,  Bamett^  3  jEm, 
196.  BotweU  V.  Smith,  6  C  ^  P.  60.  But  it  was  ruled  by  DoOif ,  C.  th, 
that  the  mere  proof  of  a  check  being  made  payable  to  A.,  and  of  A. 
having  reoaved  payment  of  it,  is  not  evidence  of  the  payment  of  money 
(y  the  maker  to  A.,  for  it  might  have  been  given  to  a  third  person,  and 
by  him  to  A.     Lloyd  v.  Sandi/onds,  Gow,  16. 

Although  the  limitation  of  actions  on  bonds  is  now  provided  for  by 
Stat.  3&4  W.4.  C.48.  (see  pott  *'  Debt  on  Bond"*),  yet  a  reference  to 
the  former  law  will  still  be  occasionally  necessary.  Payment  of  a  bond 
is  presumed  after  twenty  years  without  demand  made ;  Oswald  v,  Legh, 
\  T.  H,  270. ;  and  even  after  the  lapse  of  a  less  time,  if  other  circum- 
stances concur  to  fortify  the  presumption,  as  a  settlement  of  accounts 
in  the  mean  time.  Ibul,  CoUeU  p.  Budd,  I  Camp,  27.  The  presump- 
tion may  be  rebutted  by  circumstances,  as  bv  the  defendant's  admis- 
sion of  the  debt,  or  by  proof  of  payment  of*^  interest  within  twenty 
years.  So  by  proof  that  the  defendant  has  resided  abroad  during 
the  whole  of  the  time  ;  Newman  v,  Neioman,  1  Stark,  101. ;  EUioH  v, 
Bltioitf  1  Af.  ^  Bob,  44.  But  proof  of  the  defendant's  poverty  is  not 
sufficient  to  rebut  the  presumption.  WiUaume  v.  Gorges,  I  Camp,  817. 
See,  however,  Fladong  v.  Winter,  19  Ves,  196.,  and  HuU  v.  Homer, 
Cowp.  102.,  and  the  note  to  3  3/.  4"  i2. 1 18.,  where  the  origin  of  the 
doctrine  of  twenty  years'  presumption  is  discussed.  Indorsements  on 
the  bond,  made  by  the  deceased  obligee,  acknowledging  the  receipt  of 
interest  within  twenty  years,  have  been  admitted  to  rebut  the  presump- 
tion, provided  there  be  evidence  that  such  indorsements  existed  before 
the  presumption  of  payment  arose.  Searle  v.  Lord  Barrington,  2  Stra, 
886. ;  Rose  v.  Bryant,  2  Camp,  328. ;  Gleadow  v,  Atkm,  IC.^M,  481. 
It  was  held  otherwise  where  the  indorsement  was  made  after  the 
lapse  of  twenty  years.  Thaner  v.  Crisp,  2  S^ra,  887.  Since  Lord  Ten- 
terden's  Act,  9  6eo.4.  c.  14.,  indorsements  of  this  kind  are  no  longer 
sofficient  to  prevent  the  operation  of  the  Statute  of  Limitations,  but  they 
are  still  admissible  to  rebut  the  presumption  of  payment.  An  indorse- 
ment, made  within  twenty  years,  of  the  pa}inent  of  interest  within 
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twenty  yeurSy  is  sufficient  to  rebut  the  presumption,  though  the  interest 
accrued  beyond  twenty  years.    Sanders  v.  Meredith^  3  3f.  4*  -R- 1 16. 

Presumption  of  property.]  Proof  of  the  poaaesaion  of  land,  or  of  the 
receipt  of  rent  from  the  person  in  possession,  is  pirvmafaae  eyidence  of 
seisin  in  fee.  See  post  in  "  Ejectment**  The  owner  of  the  lee-simple 
IS  presumed  to  have  a  right  to  the  minerals,  but  that  presumption  may 
be  rebutted  by  absence  of  enjoyment,  and  user  by  persons  not  the 
owners-  of  the  soil.  Rowe  v.  Grenfcl^  R,  ^  M,  396.  ^t^fiowe  r.  Bren^ 
Ion,  %B.9f  C,  737.  Payment  of  a  small  unvaried  rent  for  a  long  series 
of  years  \e,g.  38}  to  the  lord  of  a  manor,  raises  the  presumption  that 
the  rent  is  a  quit  rent,  and  not  that  the  lord  is  entitled  to  the  land. 
Doe  V.  Johnson f  Gow.  173.  In  ejectment  for  a  mine,  a  former  recovery 
in  trover  for  a  parcel  of  lead  dug  out  of  it  affords  no  evidence  of  tilie 
plaintifrs  possesmon  of  the  mine.  3,  N,  P.  102.  Posscssnon  of  per- 
sonal chattels  is  prtmA  facie  evidence  of  property ;  see  post  in  '*  Assumpmt 
on  Policy  of  Inswrance,  Proof  of  Interest,**  And  see  more  as  to  'the 
F^resumption  of  Ownership,  post "  IVespassJ^ 

Presumption  of  grants,  <^c.]  Before  the  late  statute  8  &  3  W.  4.  c.  71., 
for  shortening  the  time  of  prescription,  evidence  of  the  adverse  enjoyment 
of  an  easement  (as  of  lights  or  a  way)  for  twenty  years  or  upwards,  un- 
explained, was  held  to  afford  a  presumption  of  a  grant  or  other  lawful  tide 
to  enjoy  it;  Lewis  v.  Price^  2  Sound,  175.  (n);  Campbell  v,  Wilson^  SSati, 
SM.  Where  the  defendant  pleaded  a  right  of  way  granted  by  a  lost  deed, 
and  the  plaintiff  traversed  the  grant,  and  the  judge  duiected  the  jury 
that  if  they  thought  the  defendant  had  exercised  the  richt  of  way  un- 
interruptedly for  more  than  twenty  vears  by  virtue  of  a  deed,  they 
wiould  find  for  the  defendant;  but,  if  they  thought  there  had  been  no 
way  mnted  by  deed,  they  would  find  for  the  plaintiff;  it  was  held 
tliat  Uiis  direction  was  right.  Uvett  v.  Wilson^  3  Ring*  1 15.  post,  **  Case 
far  JDitturbance  of  Way,**  The  uninterrupted  possession  of  a  pew  for 
thirty-six  years  afibrds  a  presumption  of  title.    Rogers  v.  Rrooks,l<atied 

1  T.  i2. 431.  (n).  Twenty  years'  exclusive  possession  of  a  stream 
of  water  in  any  particular  manner  was  held  to  afibrd  a-  presump- 
tion of  right  in  the  partv  enjoying  it,  derived  from  a  grant  or  act  of 
parliament.  Realey  v.  Shaw,  6  Ea»t^  215.  See  Mason  v.  HtU^'S  R.  ^ 
Ad.  1.  Magor  v,  Chadwick^  li  A,^  JE,51l.  YThere  it  was  proved, 
tbst  the  owners  of  a  fishery  and  their  lessees  had  for  above  twenty  years 
imblicly  famded  their  nets  on  another's  ground,  and  had  oceastonally 
repaired  the  landing-places,  it  was  held  tbit  it  was  properly  left  to  die 
jury  to  presume  a  grant  of  the  right  of  landing  nets  to  the  owners  of 
the  fisherv.  Oray  v.  Rond^  2R,4'  R.  667.  In  order,  however,  to 
establish  the  presumption  of  a  grant  of  a  way,  it  must  appear  that  the 
possession  was  with  the  acquiescence  of  him  who  was  seised  of  an 
estate  of  inheritance  ;  for  a  tenant  for  life  or  years  has  no  power  to 
grsnt  such  right;  RriM  v.  Walked,  \  C,  M.  Sr  R.  219.;  Damei  9. 
North,  1 1  Eait,  372. ;  Barker  v.  Richardson,  4R,^A.  579. ;  but^^if  the 
casement  existed  previously  to  the  commencement  of  the  tenancy,  the 
£ict  of  the  premises  having  been  for  a  long  time  in  the  possessioii  of  b 
tenant  wfli  not  defeat  the  presumption  of  a  grant.    Gf^ss  v,  Lewie, 

2  R.*^  C.  eSQ.post,  p.  24.    The  above  act  for  shortening  pceser^ytion 
enacts,  sec.  6.,  that  in  the  cases  prorided  for  by  that  act  (that  is^  in 


ctses  of  easements  and  profits  a  prender),  no  prssumption  shall  be 
made  in  suppcH^  of  a  ckum  on  proof  of  enjoyment  for  a  less  period  than 
die  niimbex  of  years  specified  ui  the  act. 

It  has  been  dioabted  whether  the  eojovment  of  a  sawpit  and  timber* 
|«rd  fc»r  twenty  years  will  establish  a  right  to  prevent  a  neighbour  fit)ra 
ketceptbag  the  light  and  air.     RobarU  p.  Macord,  1  M.  4*  Rob.  230. 
See  Goie  wad  Whalley  on  JEtuemenU^  195—7. 

Cbarteis  and  grants  from  the  Crown  may  be  presumed  from  great 

kng^  of  possession  (ss,  for  instance,  100  years^  not  merely  in  suits 

between  private  parties,  but  even  i^ainat  the  Crown  itself,  if  the  Crown 

were  capable  of  making  the  grant.     Mayor  o/Khigston  v,  Horner^  Cowp, 

102, ;  JeMm  9.  Harvey^  ICL  M,Sf  R.  877.     £ven  where  there  is  no 

person  competent  to  make  an  indefi^ble  grant,  an  act  of  parliament  may 

be  presumed  in  favour  of  long  user*  Ixipez  r.  Andrew^  3  M.  4-  R.'S29,  (n). 

But  it  baa  been  s^  that  **  no  judge  would  venture  to  direct  a  jury  that 

they  could  affirm  the  passing  of  an  act  of  parliament  within  the  last  250 

years  on  an  important  subject  of  general  interest,  of  which  no  vestige 

can  be  found  on  the  parliament  roll,  or  other  records,*  or  in  the  his* 

tory  of  the  country :"  and  the  court  accordingly  refused  to  presume 

any  act  sanctioning  a  mode  of  nominating  by  the  Crown  to  a  deanery 

arUcfa  was  shown  to  have  begun  in  the  sixteenth  century,  and  to 

liave  continued  without  interruption  for  the  last  250  years*     R.  v, 

23^  Ok/qOer  of  Si.  Peier't  Mxeter,  12  A,  4*  E.  512.     See  cases  of  pro- 

flnnapcion  arising  from  long  possession  mentioned,  arguendo^  in  Tettny 

«.  ^oMs»,  10  &itg>  78.;  imdpott,  tit. "  EjectmentJ*    Whero  the  orighi  of 

possession  is  accountecl  for  without  the  aid  of  grant  or  conveyance, 

is  coasiBtent  with  the  &ct  of  there  having  been  no  conveyance,  it  is 

qmestioo  for  the  jury  whether,  in  £M:t,  any  conveyance  has  actuidly 

Ben  executed,    poe  v.  Reed^  5R,^  A.  232.    And  where  there  is  no 

•widence  of  the  right  except  mere  user  without  any  trace  of  the  cen^ 

■Beaoement  of  it,  then  there  is  no  ground  for  presuming  any  specific 

nt ;  but  it  is  evidence  of  a  title  by  prescription.    Rlewett  v.  Tregot^ 

r,  3  J.  4- i&'.  554w 

^he  mere  possession  of  a  lease  by  the  lessor,  with  the  seab  cut  off, 
siffiirds  no  presum^ion  of  asnrrender  by  a  written  instrument  according 
«o  the  Statute  of  Frauds.    Doe  a.  Thonuu^  2R,SfC. 288. 


Presump&fH  ofdedicatkn  ofwenf  to  the  public^  If  the  owner  of  the 
aofl  throws  open  a  passage,  and  neither  marks  by  any  visible  distinctioD 
that  he  means  to  preserve  all  his  rights  over  it,  nor  excludes  persons 
fioB  passing  over  it  by  positive  prohibition,  he  shall  be  presumed  to 
have  dechcated  k  to  the  public ;  per  Lord  EUenborough,  R.  v.  JUoyd, 
1  Gimp,  262. ;  but  proof  of  a  bar  having  been  placed  across  the  street, 
soon  after  Uie  houses  which  form  the  street  were  finished,  will  rebat 
the  presumption  of  dedication^  though  the  bar  was  soon  afterwards 
laK>cked  down,  since  which  period  the  way  has  been  used  as  a  thoroupb- 
five.  MoberU  v.  Kqrr^  %  Camp*  262.  (n).  The  question  of  dedicalion 
depands  npon  the  time  and  nature  of  the  ei^oymeut  of  the  passage 
over  the  land ;  therefore,  where  the  plaintiff  erected  a  street  leading 
not  of  a  highway  across  his  own  dose  and  terminatiag  at  the  edge 
o£  the  defendant's  a4}oiiung  dose,  which  was  separated  by  the  &• 
fimdanf  s  fience  from  the  end  of  the  street,  for  twenty*one  years  (dui^ 
iog  nineteen  of  which  the  houses  were  completed,  and  the  street 
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publicly  watched,  cleansed,  and  lighted,  and  both  footways,  and  half 
the  horseway,  paved  at  the  expense  of  the  inhabitants),  it  was  held, 
that  this  street  was  not  to  be  presumed  to  be  so  dedicated  to  the 
public,  as  that  the  defendant,  pulline  down  his  own  wall,  mieht  enter 
It  at  the  end  adjoining  to  his    umd,  and  use   it    as    a   highway. 
Wooifyer  v.  Hodden,  5  Taunt,  I'Stb*    It  seems  that  there  may  be  a  liofuted 
dedication  of  a  highway  to  the  public  ;  as  a  way  excluding  carriages, 
&c.    Marqmt  of  Stafford  v,  Coyney,  1 B,^  C.  257.    Trustees  in  whom 
land  is  vested  K>r  public  purposes  may  lawfully  dedicate  the  surface  of 
it  to  the  use  of  the  public  as  a  highway,  if  such  use  be  not  inconsista[it 
with  the  purposes  or  their  trust.    R,  v,  Leake,  5B.Sf  Ad,  469.  Accord* 
Surrey  Canal  Company  v.  Hall,  1 M,  Sf  G,  392.    If  a  person  opens 
his  land,  so  that  tne  public  pass  over  it  continually,  they  ^11,  after  a 
very  few  years,  be  entitled  to  pass  over  it  and  use  it  as  a  way  ;  and 
if  the  owner  does  not  meai)  to  dedicate  it  as  a  way,  but  only  to  give 
a  licence,  he  should  do  some  act  to  show  that  he  gives  a  licence 
only.     Trustees  of  British  Museum  v,  Furoeu,  5C.^P,  460.     It  has 
been  held  in  one  case,  that  six  years  are  sufficient  to  found  the  pre* 
suoiption  of  dedication  ;  Trustees  of  Rugby  Charity  v.  Merryweidher, 
11  East,  376.  (n) ;  and  where  the  locus  m  quo  had  been  in  lease  for  a 
long  term  up  to  the  year  1780,  and  from  that  year  till  the  year  1788 
the  public  were  permitted  to  have  the  free  use  of  it  as  a  way,  Lord 
Kenyon  held  it  to  be  sufficient  time  for  presuming  a  dedication.  S,  C. 
Ibid,    Whether  there  be  a  dedication,  or  not,  is  always  a  question  of 
intention,  and  may  be  disoroved  by  the  acts  of  the  owner,  or  the  drw 
cumstances  under  which  tne  user  has  been  permitted.    Barrac/inigh  r, 
Johnson,  SA,  ^  E,  99.   If  the  land  is  in  the  possession  of  a  tenant,  such 
tenant  cannot  dedicate  it  to  the  public,  so  as  to  bind  the  owner  of  the 
fee.     Wood  v.  Veal,  5B,^  A.  454.    But  after  a  long  lapse  of  time,  and 
a  frec^uent  change  of  tenants,  Lord  Ellenborough  said,  that,  from  the 
notonous  and  uninterrupted  use  of  a  way  by  the  public,  he  should  pre- 
'  sume  that  the  landlord  had  notice  of  the  way  being  used,  and  that  it  was 
so  used  with  his  concurrence.    R,  v,  Barr,AiCamp,  16.    Ante,  p.  22. 
Where  a  public  footway  over  Crown  land  was  extinguished  by  an  in« 
closure  act,  but  for  twenty  years  after  the  inclosure  took  place  the 
public  had  continued  to  use  the  way,  it  was  ruled  that  this  user  was 
DO  evidence  of  a  dedication  to  the  public,  as  it  did  not  appear  to  have 
been  with  the  knowledge  of  the  Crown.    Harper  v,  CharLs^suKirth,  4  B, 
4-  C,  574.    And  quare,  if  such  dedication  can  be  presumed  against  the 
Crown? 

Since  the  last  Highway  Act,  5  &  6  W.  4.  c.  50.  s.  23.,  a  way  can  no 
longer  be  dedicated  so  as  to  make  the  parish  liable  to  repairs,  unless 
certain  formalities  therein  pointed  out  have  been  complied  with.  But 
the  act  is  not  retrospective ;  R,  v.  Westmark,  2  M,  4*  Rob,  305.  And 
it  seems  that,  notwithstanding  this  act,  and  the  stat.  43  G.  3.  c.  59.  s.  5. 
as  to  the  dedicating  of  bridges,  such  dedication  may  still  be  made, 
though  the  parish  or  county  will  not  be  liable  to  repairs.  Surrey  Canal 
Con^ny  v.  Hall,  IM.^G,  392. 

Presumption  of  the  duration  fir  lije,]  As  to  persons  of  whom  no 
account  can  be  given,  the  presumption  of  the  duration  of  life  ends  at 
the  expuation  of  seven  years  from  the  time  when  they  were  last  known 
to  be  living.    Per  Lord  Ellenborough,  Doe  v,  Jesson,  6  East,  84. ;  JOkx 
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J.  Jkakhi^  4  j9.  4*  -^^  433.     Proof  by  one  of  a  fiiinily,  that,  many  yean 

before,  a  younger  brother  of  the  person  last  seised  had  gone  abroad^ 

that  the  reputation  in  the  famiJy  was  that  he  had  died  there,  and  that 

^e  witness  had  never  heard  in  the  family  of  his  having  been  married| 

is  presumptive  evidence  of  his  death  without  issue.    Doe  v,  Gr^n, 

15  Etut,  293.     So  where  a  person  is  shown  to  have  been  in  existence 

a  \ong  time  ago,  as  100  years,  his  death  unmarried  and  M'ithout  issue 

wiU  be  presumed  in  the  id^sence  of  any  evidence  to  the  contrary.    Doe 

9,  Wo&ey^  8  J3. 4*  C  22.     Proof  that  a  person  sailed  in  a  ship  bound 

for  the  West  Indies  two  or  three  years  ago,  and  that  the  ship  has  not 

smce  been  heard  of,  is  presumptive  evidence  that  the  person  is  dead ; 

but  the  time  of  the  death,  if  material,  must  depend  upon  the  particular 

circumstances  of  the  case.      Watson  r.  King,  1  Stark.  121.     i^eeposf^ 

**  Auumptk  on  PoOcy  of  Intnrance"    The  fact  of  the  party  being  alive 

Xn  dead  at  any  particular  period  within,  or  at  the  end  of,  the  seven  years, 

must  be  proved  by  the  party  asserting  that  fact.    Doe  v.  Nejtean,  5  B,^ 

Ad,  86.;  S,  C.  on  error,  2  M.  ^  JV,  894. 

PrerumpHon  as  to  the  legacy  or  regularity  of  acts  and  appointmenitA 
Where  a  feofiment  has  been  proved,  livery  of  seisin  may  be  presumed 
after  twenty  years,  if  possession  has  gone  along  with  the  feoffment;  Biden 
r.  Lorrday,  cited  1  Vem,  196.,  Beet  v,  Lloyd,  Wightw.  123. ;  but  a  less 
time  than  twenty  years  is  not  sufficient.  Doe  v.  Marquii  of  Cleveland^ 
9  S.^  C.  S64.  A  person  will  not  be  presumed  to  have  committed  an 
unlawful  act :  therefore,  when  performances  appeared  to  have  takea 
place  at  a  theatre,  a  licence  was  presumed  in  an  action  against  a  per-i 
former  for  not  acting.  Bodwell  v,  Bedge,  1  C.^  P,  220.  But  where 
tKe  act  directing  the  licence,  likewise  directs  that  a  notice  of  it  shall  be 
painted  on  the  outside  of  the  house,  and  there  is  no  such  licence  painted, 
It  will  be  presumed,  in  an  action  for  tHe  penalty,  that  there  is  no  licence. 
Gregory  v.  Tvffi,6C.  <J-  P.  271.  When  a  man  has  been  elected  to  a 
corporate  office,  the  presumption  is  that  he  has  taken  the  sacrament 
^iccording  to  law.  B,  v.  Hawkhu,  10  East,  211.  And  generally,  it  may 
be  laid  down  that  illegality  is  not  presiuraed ;  per  Baylcy  B.,  in  Gleadow 
V,  Atlam^  1  C*.  4-  ilf.  418.  ;  at  least  in  a  suit  inter  aUot,  or  any  collateral 
prDcee<&ig.  See poH,  '* Onus  Probandi"  So  a  fact  may  be  presumed 
from  the  regular  course  of  a  public  office:  thus,  where  it  was  proved 
that  the  custom-house  would  not  permit  an  entry  to  be  made,  unless 
there  bad  been  an  indorsement  on  a  licence,  it  was  held,  (the  licence 
being  lost,)  that  from  this  entry  the  indorsement  might  be  presumed. 
JBuUer  r.  Allmdt,  I  Stark.  222.  So  the  fact  of.  a  person  acting  in  an 
tyfficiai  capacity,  as  a  surrogate,  is  prima  facie  evidence  that  he  is  duly 
appointedT  and  has  competent  authority.  B.v.  VereUt,  3  Camp,  432* 
"So  of  other  public  officers,  though  the  appointment  is  in  writing,  as  in 
the  case  of  justices  of  the  peace,  constables,  &c.  Berryman  v.  Wue^ 
4  7*.  J?.  366.  Doe  v,  Haddon,  3  Doug.  310.  So  where  a  constable 
luis  been  appointed  by  commissioners  under  a  local  act.  Butler  Vi 
Ford,  1  C\  8f  M,  662.  And  the  fact  is  evidence  even  as  betweeil 
third  parties,  and  in  his  own  fav6ur.  S.  C.  So  where  it  is  necessary  to 
nroYe  the  swearing  of  an  affidavit  before  a  commissioner,  evidence  of 
ms  actii^aa  such  is  sufficient.  B,  v.  Howard,  1  M,  Sf  Bob.  187.  Similar 
proof  of  a  party's  appointment  as  vestry  clerk ;  M^Gahey  v.  Alston^ 

c 
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baufidaries  g^  which  are  ia  dispute,  is  unnecessary.  But  where  the 
rkht  is  reallyoublic,  a  claim  of  nigbway,  for  instance,  in  which  ell  ikn 
hinff*s  8abje<i(i  are  interested,  it  seems  dHGcult  to  say  that  there  ought 
to  be  any  such  limitation,  in  a  matter  in  which  all  are  concecDed^ 
reputation  from  any  one  appears  to  be  receivable,  but  of  courae  it 
would  be  almost  worthless  unless  it  came  from  persons  who  are  shown 
to  have  some  means  of  knowledge,  as  by  living  in  the  neighbourhood, 
or  frequently  using  the  road  in  dispute.  Pa*  Parke  B.  in  Creaae^  r. 
Barreit^  \  C,M,Sf  R,9\9.  Thus  a  document  purporting  to  be  a  decree 
of  certain  persons,  the  Lord  Treasurer  and  Chancellor  of  the  Bx«« 
chequer,  &c.,  who  had  no  authority  as  a  court,  was  held  to  be  inadmis*. 
sible  evidence  as  reputation,  on  a  question  whether  the  city  of  Chester,, 
before  it  was  made  a  county  x>f  itself,  formed  a  part  of  the  county  pala* 
^ne ;  because  those  personages  had  from  their  situations  no  peculiar 
knowledge  of  the  facts.  Roger*  o.  Wood^  2  B,^  Ad.  245.  So  the  an« 
awers  of  the  tenants  of  a  manor  to  an  old  commission  of  survey  issued 
by  the  lord,  finding  the  bounds  of  the  manor  and  his  right  to  wreck, 
are  evidence  of  the  former ;  but  not  of  the  latter ;  they  haying  no 
peculiar  means  of  knowledge,  and  the  Iord*s  title  not  being  a  matter 
of  public  concern.  Taibot  v.  Lewis,  1  CM.Sf  R.  495.  A  documeott 
tempore  Eliz.,  produced  from  the  office  of  the  duchy  of  Lancaster, 
purporting  to  be  a  survey  of  a  duchy  manor  taken  by  the  deputy  sur« 
veyor-general  by  the  oaths  of  twenty  tenants  of  the  manor  whose  nanea 
were  subscribed,  was  held-  inadmissible  evidence  of  the  bounds  of  the 
manor,  there  being  no  proof  of  the  authority  under  which  the  aunrev 
was  taken,  and,  consequently,  no  ground  for  presuming  that  any  such 
survey  was  in  factji^ade.  Evam  v.  Taylor,  7  A,^  £.6 17.  But  ancient 
answers  of  the  customary  tenants  of  a  manor,  stating  the  rights  of  the 
lord  of  the  mandl'  to  all  mines  within  it,  are  evidence  eveil  against  the 
freeholders.     Cretue  v.  BarreUt  1  C  JIf.  j-  i2. 919. 

In  order  to  the  admission  of  evidence  of  reputation,  it  is  not  neoea* 
flary  that  the  fact  of  user  should  be  shown  ;  Crea$e  v.  Barrett^  ^"J^  ^ 
although  there  are  cases  in  which  it  has  been  so  considered.  See  Wedc9 
e*  ^l>arke^  IM.^S.  686»  Rmhworth  v.  Craven^  MCL  ^  Y.  417.,  amd, 
p.  29. 

.  These  declarations,  as  in  questions  of  pedigree,  must  not  have  beea 
made  po§t  litem  motam ;  R,  v.  Cotton,  3  Ckntp,  444.  But  where,  in  a 
suit  as  to  the  custom  of  a  manor,  depositions  in  a  former  suit,  relative 
to  a  custom  of  the  same  manor,  were  offered  in  evidence,  it  was  faeU 
no  objection  that  the  d^xwitions  taken  in  the  former  su^  w&€pmti 
Rtem  motam,  if  the  two  suits  were  not  upon  the  same  custom ;  and 
where  the  former  suit  was  very  ancient,  it  was  held  unnecessary  to  prove 
by  extrinsic  evidence  that  the  witnesses  who  made  the  depositions  were 
10  the  situation  in  iHiich  they  professed  to -stand,  or  that  they  had  the 
means  of  becoming  acquainted  with  the  customs  of  the  manor.  F)ret^ 
mm  V.  Phiilipps,  4  M,4r  S,  486.  But  see  Banbury  PeerageMme^  Auti, 
p.  27, 28.  Declarations  of  old  persons  concerning  the  boundaries  o€ 
parishes  and  manors  have  been  admitted  in  evidence,  though  thev 
were  parishioners,  and  claimed  right  of  common  on  the  wastes,  which 
Uieir  declarations  had  a  tendency  to  enlarge.  Nkbotit  e.  Parktr^ 
14  East,  331.  Plaxton  r.  Dare,  10  B,  Sf  C,  19.  So  decbrations  on  a 
question  of  parochial  modus  were  received,  though  the  deceased 
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a  pariaiiioiier  »id  liable  to  pay  tithe.  Harewood  «.  Skms^  I  Wightiv.  119, 
Deade  v.  ffamcock^  M'CleL  85.,  S.  C.  13  Price,  226.  So  a  written  dor 
daratioD  of  a  deoeaaed  corporator  seems  to  be  evidence  in»8upport  of  a 
castooi  to  exclude  foreigners,  though  he  could  not  have  been  called  ii 
alife.    Damet  v.  Morgan,  IC.^J.  587. 

The  declaration  of  an  old  person,  still  aUoe^  cannot  be  admitted  as 
proof  of  reputatioo.  JPer  Patteaoo  J.,  Wooltvay  r.  Rowe^  1  A.^  E% 
U7. 

Searmy  ^damtSble  when  part  of  the  iramaction.]     When  hearsay  la 
tatrodttcedy  not  as  a  medium  of  proof  in  order  to  establish  a  distinca 
&ct,  but  aa  being  in  itself  a  part  of  the  transaction  in  question,  and 
eiplanatory   of  it,  it  is  admissible.    Thua,  in  a  case  for  a  false  re* 
presentation  of  the  solvency  of  A.  B,,  whereby  the  plaintifls  trusted 
aim  with  goods,  their  declarations  at  the  time,  that  they  trusted  him 
in  conse^ence  of  the  representation,  are  admissible  in  evidence  foe 
them.    FeUowes  v,  WUlianuon,  M.  4*  M,  306.     So  in  an  action  against 
the  drawer  of  a  bill  of  exchange,  what  is  said  by  the  drawee,  on  the  bill 
being  presented  -when  due,  is  evidence  ;  but  what  passed  between  thi^ 
drawee  and  the  holder  afterwards  is  not  admissible.    Prideatue  v,  CoU 
&r,  2  Stont.  57.     A  letter  sent  by  plaintiff  to  defendant  with  the  bill  of 
exchange  on  which  defendant  is  sued,  may  be  read  for  the  plaintiff^ 
Brmee  v.  Hurfy,  1  Sttark,  24.;  and  see  Kent  v,  Jjowen^  1  Camp.  177, 
To  prove  that  there  was  a  good  consideration  for  a  conveyance,  thq 
verbal  instructions  of  the  alienor  to  his  solicitor  to  prepare  it,  are  gopd 
evidence.     TTuU  v.  Parletty  M.  4*  M.  472.     So  declarations,  made  by  a 
trader  at  the  time  of  his  absenting  himself  from  home,  are  adnussibl^ 
on  a  qaestion  as  to  his  bankruptcy,  to  show  the  motfve  of  his  absence^ 
^atenum  v,  JSailey,  5  71 JS.  512.    In  an  action  to  recover  money  paid  by 
a  bankmpt  in  contemplation  of  bankruptcy,  his  declarations  as  to  the 
^tate  of  hia  aflSiirs,  made  about  the  time  of  the  transaction,  but  uncon- 
nected with  it»  are  admissible  for  the  plaintiff.     Facher  v.  Cocks,  M,  4i{ 
M,  358.     Herbert  v,  WUcocks,  Id.  355.  (n).     So  in  an  action  to  recov^ 
frandalent  payments,  answers  to  letters  written  by  the  bankrupt,  re- 
i|iiesting  assistance,  may  be  read  to  prove  the  refusal  to  give  assistance^ 
and  his  consequent  knowledge  of  the  state  of  his  afl^rs*     Vacher  v^ 
Gbdb,  svprd.     And  see  generally,  as  to  declarations  by  bankrupts,  j9o«^ 
tit.  **  Actions  by  Assignees  of  BankryptsJ*    A  trader  being  in  embarrassed 
dranmstances,  executed  an  assignment  of  all  his  ''  effects,  stock,  bopksj 
and  book-debts,"  for  the  benefit  of  his  creditors :  in  an  action  aifUs 
ids  death  against  the  assignee,  as  executor  de  son  tort,  it  was  held  that 
a  list  of  creditors,  made  out  by  the  direction  of  the  assizor,  about 
the  time  of  the  execution  of  the  assignment,  was  evidence  tor  defend-* 
ant,  for  the  purpose  of  disproving  flnaud,    Lewis  v,  Rogers,  1  C,  M* 
iR.4».i  S.C.^Tyr.S72. 

Where  felling  timber  is  offered  aa  evidence  of  ownership,  the  declaraf 
tioos  of  the  party  so  employed,  as  to  the  property  being  m  another,  are 
evidence  to  rebut  it.  Per  Parke  B.,  Doe  o.  Arkwrigkt,  6  C.  4*  P*  515,  So 
inactions  of  assault,  evidence  ofwhaC  the  plain  tiff  said  immediately  on  r&> 
oeiving  the  hurt,  is  admissible  for  him.  Thompson  v.  Trevanion,  Skin.  402* 
So  the  declarations  of  a  plaintjff  made  in  a  conversation  with  the  de- 
fendant, if  part  of  the  res  gesUg,  are  admissible  for  the  plaintiff  fta  part 
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of  liis  evidence^  Itaytlep  v,  Gymer^  1  A,^  E,  162.  But  an  act  don& 
cannot  be  qualified  by  insulated  declarations  made  afterwards  aSb- 
hiifdtu.  Thus  the  schedule  of  an  insolvent,  delivered  four  months 
liter  execution  of  a  deed,  is  not  admissible  on  behalf  of  the  aa*' 
signees  to  show  that  it  was  executed  with  intent  to  petition.  Pea-^ 
tSdc  v»  Harritf  6  A.^  E,  449.  And  a  declaration  by  the  obligee,  as  to 
the  application  of  previous  payments  made  to  htm  by  the  obligor,  is 
not  evidence  as  between  the  sureties.  Dunn  v.  Slee,  HoU  N.P.¥^\, 
In  an  action  for  criminal  conversation,  the  declarations  of  a  wife  at 
the  time  of  her  elopement,  that  she  fled  froin  terror  of  personal  violence 
from  her  husband,  seem  to  be  evidence  against  him.  See  Aveton  v. 
Kimuttrd,  6  East^  193.  And  where  in  a  similar  action  the  defence  was^ 
that  the  plaintiff  had  connived  at  his  wife's  elopement,  evidence  was 
teceived,  on  behalf  of  the  plaintiff,  of  the  wife's  declaration  as  to  her 
intention  in  going.  Hoare  v.  AUen,  3  Etp.  276.  So  letters  written 
by  her  testifying  affection  for  her  husband,  are  also  evidence  for  hini« 
Willis  V.  Bernard,  6  Bing,  376.  Where  a  will  is  disputed  on  the  ground 
of  fraud,  circumvention,  or  forgery,  declarations  of  his  intention  by  the 
testator  are  admissible.    Doe  v.  Hardy,  \  M,i^  Rob  525. 

It  is  not  every  declaration  that  is  receivable  in  evidence,  merely  because 
it  accompanies  an  act  done  by  the  speaker.  Thus,  where  the  object  is 
to  establish  a  public  way  by  reputation,  it  is  no  legitimate  evidence  to 
prove  that  the  tenant  of  land  near  the  way  planted  a  tree,  and,  whilst 
doing  so,  stated  that  he  did  it  *'  to  show  the  boundary  of  the  road.'* 
jR.v.Blin,  7A.4rE.550,  The  admissibility  of  the  declaration  de-r 
trends,  not  merely  on  its  accompanying  an  act,  but  on  the  light  wbich^ 
It  throws  upon  an  act  which  is,  in  itself,  relevant  and  admissible  evi« 
dence.  See  the  opinions  of  the  Judges  in  Wright  v.  Doe  d,  Tatham^ 
"iA.^  E. 313. ;  5. C.  4  New  Ca.  489. 

'  Character^  Where  character  is  in  issue,  hearsay  evidence  of  the' 
representations  of  third  persons  is  admitted.  Foulkes  v.  SeUway^  3  Espm 
S86. 

t   AsterUons  of  oumership,]    Under  the  head  of  hearsay  are  usually 
tlassed  those  cases  in  which  expired  leases,  or  other  documents  of  a^ 
similar  kind,  asserting  a  right  on  the  part  of  the  maker,  have  been  ad*-"  - 
mitted  as  evidence  of  that  right  in  favour  of  persons  claiming  under 
them  :  they  are  in  fact  acts  of  ownership,  and,  as  such,  evi^nce  of 
t>roperty.     Thus  old  leases  of  fishing  places  by  the  lord  of  an  adjacent 
manor  are  evidence  of  a  right  to  the  bed  of  the  river  in  favour  of  those 
who  claim  under  him.      Hale  de  Jure  Maris^  p.  35.     Where  the  ques^ 
tion  was,  whether  certain  lands  within  a  manor  were  subject  to  a  right 
of  common,  counterparts  of  old  leases  preserved^  among  the  munimentrt' 
of  the ,  lord  of  the  manor,  from  which  it  was  inferred  that  the  land- 
Was  demised  by  the  lord  free  from  such  charge,  were  allowed  to  be 
Evidence   for  the  plaintiff  claiming  under   him,  though  possession' 
Imder  the  leases  was  not  shown.     Clarkton  v,  Woodkouse,  S  T,  J?« 
4I2-.  (n), ;   S.  C.  S  Doug,  189.      So  old  entries  of  licences  on  the 
eourt-roUs  of  a  manor,  stating  that  the  lords  of  the  manor  had  the 
aeVehd  fishing  in  a  navigable  nver,  and  fo&  certain  rents  had  granted 
liberty  of  fishing,  were  neld  admissible  to  prove  a  prescriptive  right  in 


the'pluntifis  claiming  under  the  lords  of  the  manor,  without  proof 
of  payment  under  the  licences:  bat  ^uch  evidence  is  not  entitled  to 
any  ireight  unless  it   be  shown  that  in  later  times  payments  have 
been  made  under  siaiitar  licences^  or  that  the  lords  of  the  manor 
have  exercised  other  acts  of  ownership  which  have  been  acquiesced  in. 
itogerf  V.  AUen^  I  Camp,  309.     So  an  old  table  of  tolls  kept  by  the 
town  clerk  of  a  cor|M>nitioa,  by  which  the  lessees  of  the  tolls  had 
always  been  guided  in  their  collection,  is  admissible  in  &vour  of  the 
daim  of  toll  by  the  corporation  ;  Brett  v,  Beales,  M.  4*  AT.  419. ;  R, 
V.  Carpenter,  2  Show,  48. ;  but  mere  entries  in  the  corporation  books  of 
orders  to  grant  leases,  appointments  of  commissioners  to  manage  them, 
&c.,  are  not  evidence.  Brett  v.  Beala,  M,  ^  M,  429.,  and  <S>.  C,  S  M.  4* 
R.  433.  436.     So  an  old  entry  of  a  resolution  in  the  books  of  an  elee» 
mosynary  corporation,  being  lay  impropriators  of  tithes,  that  the  tithe- 
shall,  on  default  of  payment  of  the  accustomed  payment  in  lieu  of  tithe, 
be  taken  in  kind,  is  not  evidence  for  them  against  a  claim  of  modus, 
without  proof  that  tithe  in  kind  had  in  fact  been  taken  in  pursuance 
of  such  order.  Att.  Gen.  v.  Cleeve,  Somerset  Sttm,  Am,^  1841 ,  jd^t  Rolfe  B. 
And  generally  what  any  one  writes  or  says  in  his  own  favour  cannot  be 
evidence  for  himself  or  his  representative,     ^jjf^  ^'  Bank  of  England^ 
2  Vet.  43.     R.  v.  Debenkam,  2  B,  4*  A.  187.     Therefore  entries  made 
by  a  deceased  person,  under  whom  the  defendant  claims,  acknowledg- 
ing the  receipt  of  his  rent  for  the  premises  in  question,  are  not  ad- 
missible for  the  defendant  in  proof  of  his  title  to  them.     Outretm  v, 
Aforewood,  5  T,  R.  123.     So  on  a  question  whether  the  appointment 
6f  a  curate  belongs  to  the  vicar  or  to  a  corporation,  entries  in  old 
books  belonging  to  the  cori)oration  are  not  evidence  for  them.    Att^ 
Gen.  r.  Corporation  of  Warwick,  4  Rtus.  222.     So  a  survey  of  a  manor 
made  by  the  owner  is  not  evidence  against  a  stranger  in  favour  of  a 
succeeding  owner  ;   Anott,  I  Stra.  95. ;   but  where  A.  seised  of  the 
manors  of  B.  and  C.,  causes  a  survey  to  be  taken  of  the  manor  of  B., 
which  is  afterwards  conveyed  to  E.,  and,  after  a  long  time,  there  are 
disputes  between  the  lords  of  the  manors  of  B.  and  C.  about  their 
boundaries,  this  old  survey  may  be  given  in  evidence.     Bridgman  r. 
JewmngM,  1  Ld.  Raym,  734.     So  property  may  be  identified  by  the 
books  of  the  deceused  steward  of  a  person  from  whom  both  plaintiff 
and  defendant  derive  title.     Doe  v.  Seaton,  2A.^E,  171. 

Hence  it  appears  that  mere  private  declarations  of  right,  coupled  with 
no  act  or  visible  exercise  of  it  proved  or  presumable,  are  inadmissible 
9S  evidence  in  favour  of  the  right  asserted.  As  to  acts  of  ownership, 
deepest  tit.  Quare clausumfregit. 

Declarations  of  persons  having  no  interest  to  misrepresent.]  On  this 
ground  entries  by  a  deceased  rector,  or  vicar,  as  to  the  receipt  of  eccle- 
siastical dues,  are  admissible  for  his  successor.  Legross  v.  Levemoor, 
2  Gwiil.  529.  Armstrong  v.  Hewitt^  4  P/tor,  218.  And  even  where  the 
entries  have  been  made  by  deceased  impropriate  rectors,  they  have 
been  admitted  as  evidence  for  their  successors,  though  objected  to  as 
coming  from  the  owners  of  the  inheritance.  Anon.  Bunb.  46.  lUkng' 
worth  V.  Leigh,  4  GufiU.  1616.  So  they  are  admissible,  though  the  im- 
propriator be  a  corporation  aggregate  ;  therefore  old  rolls  of  account, 
showing  receipt^  by  the  tithe  collectors  of  the  college  of  vicars-choraK 
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l(lKetor,  w«re  admitted  as  evidence  for  them  against  a  claim  of  niodm.. 
Short  V.  Lee,  8  J.  4*  W.AHH,    But  the  reception  of  this  evidence  hoft. 
gWen  rise  to  much  observation*  and  is  to  be  regarded  aa  an  exceptioa 
to  general  rul^s.     See  the  cases  cited,  1  Phil.  Evid,  247.  (r>). 

[  DedartUioni  of  wUnesse$  at  a  former  trioL]  Where  a  witneaa  wa% 
epK^ined  in  a  former  action  on  the  same  point  between  the  same  par* 
ties,  his  testimony  may  be  proved,  if  he  is  since  dead;  B,  N.  P.  242,  s 
o|r  if  he  appears  to  be  kept  away  by  contrivance.  Green  v.  Gatewkk^, 
H»  243.  It  seems  to  be  enough  if  the  pardes  to  the  two  actions  aro 
substantially,  though  not  nominally,  the  same;  as  where  the  lessor  of. 
plaintiff  in  the  second,  was  joined  with  other  lessors  in  the  former 
action,  Wright  v.  Doe  d.  Tatharn^  \  A.^  E,  18,  19-  So  if  the  parties 
and  the  title  m  issue  are  the  same,  the  evidence  is  admissible,  though 
the  land  sought  to  be  recovered  is  different.    Ihe  d.  Foster  v.  Derfy^ 

1  A.^E,  791,  (tiote).  But  where  the  parties  are  neither  the  same,  nor 
in  privity  with  each  other,  such  testimony  is  not  admissible,  though  th^ 
original  title,  and  one  of  the  parties,  may  be  the  same.  5.  C.  ibid.  78S. 
The  former  testimony  must  be  proved  either  by  the  judge's  notes,  or 
by  the  evidence  of  a  person  who  can  repeat  the  words  of  the  witness. 
JSnnis  v.  DorUiihome,  1  PhiU.  Ev,  Part  1.  cA.  7.  §  7.  Mayor  ^  Don* 
cotter  V,  Datf,  3  Taunt.  262.  Crease  v.  JBarreti,  1  Tyr.  4r  Gr.  112.  Se» 
post,  •'  Proof  of  Depositions.'*^ 

Hearsay  of  persons  speaking  against  their  own  interest  admissible.]  In  a 
variety  of  cases  the  declarations  of  deceased  persons,  made  against  their 
own  interest,  have  been  admitted.  See  the  cases  collected.  Barker  v.  Bay^ 

2  BusseWs  Bep.  67.  (n).  And  they  are  said  to  be  admissible  as  evidence 
of  idl  the  facts  there  stated,  though  some  of  them  may  not  have  beea 
within  the  party's  own  knowledge  ;  for  the  whole  declaration  must  be 
taken  together.  Crease  v.  Barrett^  1  C.  M.  ^  B.  919.  One  of  the 
leading  cases  is  that  of  Higham  v.  Bidgway,  10  East^  109.,  where  the 
time  of  a  child's  birth  was  proved  by  production  of  the  book  of  the 
deceased  man-midwife  referring  to  his  ledger,  in  which  ledger  his  charge 
for  attendance  was  marked  as  paid.  See  also  Gleadow  v.  Atkin^  1  C^ 
jAf.  424.,  by  which  it  appears  that  such  an  entry  would  be  admissible^ 
though  the  party,  if  livmg,  could  not  have  been  examined.  Accord* 
Short  V.  Lee,  2  </.  <$-  ^V.  489.  Entries  by  a  deceased  steward  of  money 
received  by  him  from  different  persons  in  satisfaction  of  trespasses 
committed  on  the  waste,  and  thereby  charging  himself  to  the  amount 
received,  are  admissible  to  prove  that  the  right  to  the  soil  of  the  waste 
was  in'  his  master.  Barry  v.  Bebbingion,  4  T.  B.  514.  And  if  the 
entries  be  ancient,  and  the  document  comes  from  the  proper  custody^ 
die  handwriting  need  not  be  proved.  Wynne  v,  7\^hitt,  ^B.^rA, 
376.  So  a  bill  of  lading  signed  by  a  deceased  master  of  a  vessel  for 
goods  deliverable  to  a  consignee,  is  evidence  of  property  in  the  con* 
aignee,  even  in  trover  for  the  goods  against  a  third  person.  Per  Law* 
rence  J.,  Haddow  v,  Parry^  3  Taunt,  305.  Receipts  of  rent  by  a 
steward,  specifying  the  tenure  of  the  land  in  respect  of  which  it  is  paid*, 
are  evidence  of  the  tenure.  Doe  d,  Harpur  v,  Dodd^  3  Wooddeson  Coimi* 
332.  In  an  action  a^nst  a  co-surety  for  contribudon,  a  receipt  given 
by  the  deceased  creditor*  professing  to  acknowledge  a  payment  by  the 


pUmtiff  of  a  som  of  mooey,  *'  originally  advanced  to  E.  H.,**  is  evi*« 
tece,  not  only  of  the  payment,  but  also  of  tbe  original  advance  to 
£.  H.  aa  principal.      I^avies  r.  Humpkreyt,  6  M,  ^  W»  153. 

A  declaration  by  a  deceased  occupier  of  land  that  he  rents  it  under 

t  eertaon  person,  ia  evidence  of  that  person's  sdsin ;  Uncle  v,  WaiMon^ 

4  Tnmt,  16.  ;  even  m  a  writ  of  right,  to  prove  the  seisin  by  taking 

fspltes.     iJame  v.  NicoU^  1  New  Ca,  430.     Tbe  principle  is,  that,  oc* 

CB^aAion  being  preaamptive  evidence  of  a  seisin  in  fee,  any  declaration^ 

cunBing  a  leaa  estate,  is  against  the  party's  interest.     Create  o.  Barretif 

I  C.  Jf.  ^  /?•  931.     A  deed  by  a  deceased  part^,  shown  to  be  ui 

the  receipt  of  the  rents  i^nd  profits,  in  which  8.  is  stated  to  be  the 

kgsl  owner  in  fee,  is  evidence  of  such  ownership  for  a  party  claiming 

under  8.     Doe  «.  Coulihred^  7  A.^rJS.  235.     So  a  written  attornment 

to  L.  by  a  tenant  in  possession,  is  evidence  of  L.'s  seisin.    JDoe  v.  Ed* 

Bntries  sMuie  by  a  deceased  collector  of  rates,  charging  himself  with 
the  receipt  of  money,  and  made  by  him  in  the  public  books  of  his 
effiee,  are  admissible  gainst  his  surety  to  prove  the  receipt.  Gots  ir. 
WmOington^  SB.4rB,  132.  And  the  same  has  been  held  with  r^urd 
to  the  entries  of  a  clerk.  Whitnath  «.  George,  8JB,fC,  556.  So  enuies 
in  the  land-tax  collector's  book,  stating  A.  B.  to  be  rated  for  a  par* 
ticvdar  boose,  and  bis  payment  of  the  sum  rateil,  are  evidence  to  show 
that  A.  B.  was  occupier  of  the  premises  at  the  time.  Doe  v.  Cart* 
wng&t,R.4rM.6%.  SeesLlaol)oev.Seaion^2A,^S.ll\.  So  entries 
■lade  by  a  deceased  collector  of  taxes  in  a  private  book,  chaiging 
himself  with  the  receipt  of  money,  are  evidence  against  a  surety  ^ 
~^  receipt  of  the  money,  though  the  parties  who  paid  it  are  alive  and 
~  |ht  be  called.  AUddleion  v.  Melton^  10  B.  4*  C,  317.  It  seems,  tha| 
entries  of  receipts  by  a  deceased  accountant  are  admissible,  though 
balance  may  be  in  his  own  favour ;  per  Patteson  «7.,  WiWarM  4% 
f,  8  C  4^  P,  593. ;  and  ancient  ministers'  accounts,  rendered  to 
lord  of  a  manor,  and  debiting  themselves  with  the  issues  and  profits 
of  the  manor,  are  admissible  evidence  in  favour  of  a  successor,  though 
file  roll  contains  a  quietus  at  the  end  of  it ;  per  Lord  Denman  C.  J, 
in  Bnme  v.  Thomson,  London  tittingt  after  M.  T.  1841,  and  Erskine  J* 
S^  C,  Bodmin  Sp,  Au,  1842.  But  if  the  party  who  made  the  entry  be 
alive,  though  out  of  the  jurisdiction  of  the  court  so  that  he  cannot  be 
caUed,  tbe  proof  of  the  entry  is  inadmissible.  Stephen  v.  Gwentim^ 
1  M.  4-  Rob.  121.  Where  plaintiff  shewed  payment  of  rent  to  A.B. 
in  order  to  prove  a  tenancy  under  him,  and  not  under  defendant,  do- 
Icndant  was  not  allowed  to  rebut  the  evidence  by  producing  written 
accounts,  rendered  by  A.  B.  to  him,  of  these  very  rents ;  A.  B.  being 
alive,  and  not  called.     Spargo  r.  Brown,  9  B.^C.  935. 

On  tbe  subject  of  the  doctrine  in  Uigham  v*  Bidgway  (ante,  p.  34.), 

it  was  observed  by  Littledale  J.,  in  Doe  v,  Vowlett,  I  M.  ^  Bob.  261., 

that  "  tbe  cases  had  gone  fsr  enough,"  and  where  it  was  attempted 

to  prove  the  possession  of  a  house  at  a  certain  time  by  producing  a 

tradesman's  bill  for  repairs  with  his  receipt  on  it,  found 


amoog  tbe  papers  of  the  party  charged,  and  there  was  no  other  proof 
that  the  work  was  done,  Littledale  J.,  rejected  it.  In  Fursdon  r.  Clogg, 
JExcheq,  M»  T.  1841,  the  point  was  argued  whether  the  oral  declatti 
•don  of  a  deceased  collector,  made  when  paying  over  money  to  his 

c  6 
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kindlord's  steward,  that  he  received  it  from  A.  B.,  is  evidence  of  a  pay* 
nent  by  A#B.?  The  point  was  considered  as  unsettled,  and  no  jud^ 
inent  has  yet  {E.  T.  1842),  been  delivered. 

'  The  declarations  of  persons  who,  at  the  time  of  making  them,  stood 
I0  the  same  situation  and  interest  as  the  party  to  the  suit,  are  evidence 
Sgalnst  that  party ;  thus  the  declaration  of  a  former  owner  of  plaintiff 's 
umd,  that  he  had  not  the  right  claimed  by  plaintiff  in  respect  of  it,  is 
admissible.  Wooltvay  v,  Home,  I  A,  4^  E,  1 14.  They  are  admissible 
thou^  the  maker  is  dive,  and  not  produced,  S,  C.  So  the  landlord's 
description  of  property  in  a  former  lease  is  evidence  against  a  subse* 
Ouent  lessee,  but  not  against  a  prior  lessee .  Crease  v,  Barrett,  1  C 
jkt»  4*  i^.  919.  And  a  declaration  in  an  answer  in  Chancery  by  one 
who  has  sold  property,  is  not  evidence  against  a  person  claiming  under 
him  by  a  conveyance  long  anterior  to  the  bill  fued.  Gttiiy  v,  Bishop 
of  Exeter,  5  Bing,  171.  The  declarations  of  tenants  are  not  evidence 
against  reversioner^,  though  their  acts  are.  Per  Patteson  J.,  TkMe  v. 
Sroum,  ^A,^  E.  378. 

.  Declarations  of  parties,  identified  in  interest  with  those  against  wbom 
they  are  offered,  are  in  the  nature  of  admissions,  and  as  such  belong 
rather  to  the  next  head  of  evidence. 

Hearsay  ofjiersofis  making  entries,  S^c.  in  the  regniar  diseharge  of  theit 
dutjf,]  Where  an  entr^  or  declaration  is  made  by  a  disinterested  p^^ 
Bon  in  the  course  of  discharging  a  professional  or  official  duty,  it  is,  in 
general,  adicissible  after  the  death  of  the  party  making  it.  Thus  s 
notice,  indorsed  or  served  by  n  deceased  clerk  in  an  attorney's  office 
whose  duty  it  was  to  serve  notices,  is  evidence  of  service.  Doe  v.  T^ar^ 
ford,  3  B,4'  Ad,  890.  An  attorney's  bill  with  an  indorsement  upon  it, 
**  March  4.  1815,  delivered  a  copy  to  C.  D.,**  which  is  proved  to  be  itt 
Che  handwriting  of  a  deceased  clerk,  whose  duty  it  was  to  deliver  a  copy 
of  the  bill,  and  proved  to  have  existed  at  the  time  of  the  date,  has  been 
held  to  be  evidence  to  prove  the  delivery  of  the  bill.  Champfiet^s  v.  Peek^ 
1  Stark,  404.  Best  C.  J.,  is  said  to  have  been  of  opinion,  that  a  banker^s 
ledger  was  receivable  in  evidence  in  an  action  between  the  assignees 
of  a  customer  and  a  third  party,  to  show  that  the  customer  at  a  certain 
time  had  no  funds  in  the  banker's  hands,  without  calling  the  clerks. 
Durness  v.  Cope,  5  Bing.  1 14.  An  entry  of  dishonour  of  a  tnli,  made  by 
a  notary's  clerk  in  the  usual  course  of  business,  is  evidence  of  the  fact 
of  dbhonour  after  the  clerk's  decease.  Pooie  v,  Dicas,  1  New  Ca,  649. 
In  Marks  v.  Lahee,  3  New  Ca,  408.,  an  entry  by  the  plaintiff's  attorney's 
clerk  in  a  day-book,  stating  a  tender  and  refusal  by  the  defendant* 
iras  held  evidence  of  a  replication  to  that  effect;  but  there  was  a  previous 
entiT  of  a  receipt  hy  him  of  the  money  for  the  purpose  of  such  tender. 

Upon  the  same  principle,  contemporaneous  entries  by  a  deceased  shop- 
man, or  servant,  in  his  master's  books  in  the  ordinary  course  of  businestt 
stating  the  delivery  of  goods,  are  evidence  for  his  master  of  such  delivery* 
Price  V.  Lord  Torringlon,  I  Salk,  ^85.  Pritt  v.  Fairclough,  3  Omw. 
305, ;  and  cases  cited  by  Parke  J.,  Doe  v.  Tnrford,  3  B,  ^  Ad,  898.  In 
order  to  render  such  entries  evidence,  it  must  appear  that  the  shopman 
is  dead  ;  that  he  is  abroad  and  not  likely  to  return  is  not  sufficient* 
Cooper  V.  Marsden,  1  Esp,  I. 

By  Stat.  7  Jac.  1«  c.  12.,  the  shoo  book  of  a  tradesman  shall  not  be 
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Midehce  in  any  action  for  wares  del^ered.  or  work  done,  aboye  one 
^ear  before  the  bringing  of  the  action,  except  the  tradesman  or  bia 
executor  shall  have  obtained  a  bill  of  debt  or  obligation  of  the  debtor 
ibr  his  said  debt,  or  shall  have  brought  against  him  some  action  within 
a  |<ear  next  after  the  delivery  of  the  wares,  or  the  work  done.  By 
sect.  2.  the  act  is  not  to  extend  to  traffic  or  dealing  between  merchant 
and  mercliant,  merchant  and  tradesman,  or  tradesman  and  tradesman, 
for  any  thing  within  the  compass  of  their  mutual  trades  and  merchandize. 

But  though  an  entry  made  in  the  course  of  office,  reporting  facts 
necenaiy  to  the  performance  of  a  duty,  may  be  admissible ;  yet  the 
statement  in  it  of  other  extraneous  circumstances,  however  naturally 
they  may  find  a  place  in  the  narrative,  is  no  proof  of  those  circum- 
stances.  Thus  a  return  by  a  sheriff's  officer  of  an  arrest  at  a  spe- 
cified place  is  not  evidence  as  to  the  place  of  arrest.  Chambers  v.^ 
Senmtcam,  I  CM,  Sf  R.  368. 

As  to  entriea  io  public  books,  registers,  &c.,  see  po«/,  '*  Kffect  of 


ADMISSIONS. 

The  express  admissions  of  a  party  to  the  suit,  or  admissions  implied 
from  his  conduct,  are  evidence  against  him ;  but  he  is  at  liberty  to- 
prove  that  such  admissions  were  mistaken  or  untrue,  except  in  cases  of 
«stoppel.     Per  Bavley  J.,  Heane  v.  Kogert,  9B,^  C,  586. 

Admissiona,  made  with  a  view  to  a  compromise  and  in  order  "  to  buy 
peace,"  are  not  evidence  against  the  maker.  B,  N",  P,  236.  But  an 
•cknowledgment  of  a  party's  handwriting,  though  made  pending  a  treaty 
of  compromise,  is  evidence  against  him.  Waldridge  v.  Kennison,  1  Etp. 
143.  So,  aa  admission  of  facts  before  arbitrators.  Gregory  v.  Howard, 
3  Eip,  1 13.  An  offer  of  a  specific  sum  by  way  of  compromise  is  evi- 
<ience,  unless  accompanied  with  a  caution  that  the  ofier  is  confidential 
Or  without  prejudice.     Wtdlace  v,  Smally  M,  4*  M,  446. 

it  is  no  objecrion  to  the  proof  of  an  admission  that  it  was  made 
under  con^mlsive  process  :  thus  an  answer  to  a  bill  in  Chancery,  filed 
•gainst  the  defendant  by  a  stranger,  may  be  read  against  him  to  show 
the  admission  of  a  particular  fact.  Grant  v.  Jackson,  Peake,  203.  The 
examination  of  a  party  before  commissioners  of  bankrupt  is  evidence 
■^nst  him  ;  RtAson  v.  Alexander^  \  M.  ^  P,  448.  $  thougn  part  only  of 
hii  deposition  was  noted  down.  MUward  v,  Forbes^  4  Esp,  172.  So, 
testimony  given  in  court  may  be  used  in  an  action  against  the  witness, 
though  he  was  prevented  from  entering  into  an  explanation  of  the  cir- 
cumstances under  which  the  fact  took  place,  it  being  irrelevant.  ColleU 
V,  Lfird  Keith,  4  Ewp.  212.  So,  though  the  compulsory  power  was  11* 
legally  exercised.  Stockfleth  v.  De  Tastety  4  Camp,  10.  So,  on  pro* 
tess  to  compel  attendance  before  the  House  of  Commons.  R,  v, 
MerceroHf  2  Stark,  366.  But  such  compulsive  admission  is  no  evidence 
of  an  account  stated.  Tucker  v.  Barrow^  1  B.S;  C,  623.  An  acknow- 
ledgment by  a  defendant,  that  his  trade  is  a  nuisance,  is  admissible, 
though  not  conclusive,  evidence  asainst  him  on  an  indictment  for  carry- 
ing on  the  same  trade  in  another  place.  R.  v,  NevUle,  Peake,  91.  If  A., 
having  title  to  premises  in  the  possession  of  B.,  suffer  B.,  to  make  alter-^ 
ttions  inconsistent  with  such  title,  it  is  evidence  to  go  to  the  jury  that 
A*  has  recognised  the  right  of  B.  and  has  done  such  acts  as  are  otcea^ 
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awy  to> oonfirm  it.  Doe  v,  Pyt^  I  Etp. 864.'  So  where»  upon  a  hnJMi 
ing  lease  of  fifty-nine  feet,  more  or  less,  the  lessee  took  sixty-two  feet 
and  a  half,  but  the  ground  taken  agreed  with  the  abuttals  in  the  la 
and  the  lessor  marked  out  the  ground  and  saw  the  progness  of 
defendant's  buihfing  without  objection,  this  is  eyidence  of  an  acouii 
cence  in  the  lessee's  title.  Neale  «.  Farkm^  1  Etp.  229.  And  in  ; 
action  for  debt,  evidence  that  the  plaintiff  has  taken  the  benefit  of  ths 
Insolvent  Debtors'  Act,  and  not  inserted  the  debt  in  question  in  hiai 
schedule,  is  an  admission,  as  against  iiim,  of  its  not  being  due.  Nkk^U 
9,  Daumes,  1  ilf.  4"  i2o6.  13.  Lettera  written  by  a  party  are  tnieaes^ 
against  him,  without  producing  those  to  which  such  letters  are  anawefac» 
Lord  Banymore  v,  Taylor^  1  Etp.  326.  But  such  letters  are  not  «vi« 
dence  in  favour  of  the  writer,  except  in  proof  of  a  notice,  or  a  demand* 
Bickards  «.  FrankufM,  9  C.  <^  P.  22  h 

Though  the  contents  of  a  written  instrument  cannot,  in  gencr^ 
be  proved  without  production  of  it  (see  ante^  P- 1*)  »  J^  what  a  par^ 
to  the  record  says,  is  primary  against  himself  as  an  admission,  thoum 
it  relates  to  the  contents  of  a  written  paper  or  deed,  and  though  the 
contents  be  directly  in  issue  in  the  cause.  Slatierie  v,  Pooley,  6  Jlf^ 
^  W.  664.  See  Fox  v.  Waiers,  12  A,  4r  E.  4iS,  So  a  parol  admis- 
sion of  a  debt  is  evidence  on  an  account  stated,  thougn  it  refers  to 
a  written  instrument  not  produced.  NewhaU  v.  HoU,  6  Af.  ^  Wm 
662.  .  A  defendant  in  ejectment  may  prove  an  admission  of  the  lessor 
of  the  plaintiff  that  he  had  sold  and  assigned  his  lease  to  a  tlunl 
person,  though  such  assi^ment  must  be  in  writing.  Doe  v.  WaUon^ 
2  Slark,  230.  A  notice  signed  by  partners,  stating  that  the  partnership 
**  has  been  dissolved,"  is  evidence  against  them  of  the  disaolution, 
though  the  partnership  was  by  deed.  Doe  v»  2\^es,  1  Stark,  181. 
$,  C.  4  Camp,  373.  ibut  an  admission,  in  an  answer  in  Chancery  of 
the  execution  of  a  deed,  is  only  secondary  evidence,  and  does  not  so* 
persede  the  necessity  of  proving  it  in  the  regular  way.  Call  o.  Dmm* 
tiing,  4  Eatt,  53.  CunUffe  v..Srflon,  2  Easi,  187,  168.  But  see  ^010^ 
9.  hangworihy,  5  T,  R,  366.,  and  Slatierie  v.  Poole^^  suprL  So  with 
regard  10  matters  of  record  and  judicial  proceedmgs,  as  the  ins<^ 
vency  and  discharge  of  the  plaintiff.  Scoti  v,  Clare,  3  Camp.  236.  But 
this  objection  does  not  apply  where  the  party  enters  into  a  formal 
admission  with  a  view  to  a  trial  of  the  cause  ;  and  it  seems  doubtful, 
from  the  above  case  of  Slatierie  v.  Poo/ey  and  from  the  cases  respect- 
ing admissions  of  the  title  of  the  assignees  of  bankrupts,  cited  potf, 
p.  40.,  whether  Scott  v.  Clare  is  to  be  considered  as  law. 

Admissions  may  sometimes  be  presumed  from  the  silence  or.condnct 
of  a  party  when  certain  statements  are  made :  on  this  ground  it  is  that 
the  statements  of  any  one  in  the  presence  and  heanng  of  the  party 
against  whom  they  are  offered  are  evidence.  But  the  deposition  of  a 
witness,  taken  in  a  judicial  proceeding  against  a  party,  is  not  evidence 
in  another  proceeding  against  that  party  merely  on  the  ground  that 
he  was  present,  and  did  not  cross-examme  the  witness;  Melenv» 
Andrews^  M,  4*  M,  336. ;  for  the  nature  of  a  judicial  proceeding  pro* 
▼ents  a  party  from  interposing  to  contradict  or  comment  on  the  state* 
ment  of  a  witness,  as  he  would  in  cdknmon  conversation.  Accord,  pef 
Aldenon,  B,,  in  Short  v.  Stay,  WhUon  Sum,  An.  1836. 

Where  the  plaintiff  sued  as  administrator,  during  the  absence  of 
Iha  executor  abroad  (under  38  G.3.  c.  87.),  Lord  Denman  C.  J., 


tt&med  to  adait  the  dedarationt  of  tlie  executor  as  eridence'  BgBkait 
tlie  p|aiDli£  iStuA  9.  Peacock,  2M,^  Roh.  162.  And  in  an  action 
by  asaigDees  of  a  bankrupt,  admisaions  aoade  by  them  before  thdr 
appointnient  were  held  inadmissible  against  tbem  m  their  character  of 
anig^Mea.  Fcnwick  v.  Thomion,  M.  4-  M,  5U  But  Tfaidai  C.  J.,  ad« 
ontted  their  dedarations,  stating  that  he  was  not  aware  of  any  distino* 
tiott  bclween  the  admiasions  of  parties  suing  in  a  representatiye  character 
and  in  their  own  right.  SrnHh  v.  Moargan^  2  in.  4*  -^o^*  2d7.  In  att 
action  bjr  a  bankrupt  against  his  assignees  to  try  the  validity  of  hia 
coouDission,  deposkions  of  deceased  persons  taken  under  the  commis* 
flion  and  inroUed  by  the  assignees,  are  not  evidence  against  them  as  ad« 
miioions  by  reaaon  of  such  inroUment.  Chamben  v.  Bemoiconi,  I  C. 
M,ifR,ZVi,  Where  a  covenantor  and  covenantee  submitted  the' 
sBKmnt  of  damages  or  a  breach  of  covenant  to  arbitration,  in  an  action 
on  the  covenant  the  award  was  held  a  conclusive  admission  of  the 
amooat  of  damages,  WhiUkead  v.  TaUenali,  I  A,^  E.  491. 

As  to  admissions  by  parties  identified  in  interest,  see  oa/^,  titL 
'^  JXwfajr,"  p.  30. 


.  Et.]    The  acknowledgment,  in  a  deed,  of  the  receipt  of  money* 

is  ooadusive  evidence,  as  between  the  parties  to  it,  of  such  receipt. 

-Bcbr  o.  Dewey^  1  B,  4r  C,  704.    Rimmtree  v.  Jacob,  2  Taunt.  141.    But 

such  receipt  will  not  be  conclusive,  where  the  recitals  of  the  deed  show 

only  an  *'  i^^veinent  to  pay,"  and  the  receipt  is  of  money  "  so  paid  aa 

shore  mentioned  ; "  aa  is  usually  done  in  purchase  deeds.      Bottrell  v« 

Smmmen^  2Y,^J.  407.     Lampon  v,  Corke^  5B.^  A.  607.    Nor  is  the 

receipt  indorsed  on  the  back  of  a  deed  conclusive.    Straton  v.  Rastail, 

2  T.  R.  366.     In  general,  a  receipt  not  under  seal  is  only  a  prima  facie 

acknowledgment  that  the  money  has  been  paid  ;  and  therefore  may  be 

contiadictol  or  explained.     Graven  v.  Key,  S  B,  4r  A(L  318.     It  was 

however  held,  both  by  Lords  Kenyon  and  EUenborough,  that  a  re* 

ttipt  in  fall  of  all  demands,  given  with  a  knowledge  of  all  the  circum** 

Maacea,  is  conclusive,  though  there  was  no  payment  in  fact.  Brittow  v, 

Eatimau,  1  j&rp.  172.     Alncr  v.  George,  1  Camp,  392.     A  receipt  given 

in  such  a  case  seems,  in  fact,  to  be  equivalent  to  an  executed  gift  of 

the  money.  Semb,  Branuton  v,  Robiru,  4fBing,  II,    As  between   the 

lUMlcrwritcr  and  the  assured,  the  acknowledgment  in  the  policy  of  the 

receipt  of  the  premium,  by  the  broker,  is  conclusive ;  Daizell  v.  Maxr, 

\  Ormp»  532. ;  unless  there  has  been  a  fraud  practised  by  the  assured, 

to  induce  the  broker  to  give  credit  to  him.     Foy  v,  Beii^  3  Taunt.  493. 

If  an  sgent,  employed  to  receive  money  and  bound  by  his  duty  to  his 

principal  to  communicate  to  him  whether  the  money  is  received  or  not, 

lenders  an  account,  from  time  to  time,  which  contains  an  intentional 

mis-statement  that  the  money  has  been  received,  he  is  so  far  bound 

hf  that  account  that  he  cannot  make  his  principal  refund  monies  paid 

on  such  account.      S&aw  v.  Picton,  4t  B.Sf  C^  729.      Skyring  v.  Green* 

vood,  ib.  281. 

Admkaions  impSedfrom  the  acts  of  the  party.]  The  plaintiff's  title  to 
SDfl^  or  the  character  in  which  the  plaintiff  sues,  or  in  which  the  de- 
iendant  is  sued,  is  frequently  admitted  by  the  acts  and  conduct  of  the 
opposite  party ;  and  in  some  cases  the  admission,  though  not  stricUy 


^  Admissunu, 

on  estoppel,  is  conclusive.    Thus,  if  B.  has  dealt  with  A.  as  farmer  of 
Uie  post-horse  duties,  it  is  evidence  in  an  action  by  A.  agunst  B.,  to 
prove  that  he  is  such  farmer.     Radjbrd  v.  M'Intoih,  3  71  R,  638. 
And  see  Peacock  v.  Harris,  10  East,  104.    So  in  an  action  for  slander- 
ing the  plaintiff  in  his  profession  of  an  attorney,  the  words  themsdves, 
importing  that  the  defendant  would  have  the  plaintiff  straek  off  the 
roll  of  attornies,  were  held  to  be  an  admission  of  the  plaintiff's  elm-* 
nu:ter  as  attorney.     Berryman  v.  Wite,  4  71  R»  366.     Peatce  v,  Whde, 
5  B,^  C,  39.    In  an  action  for  penalties  against  a  collector  of  taxes, 
proof  of  the  defendant  having  collected  the  taxes  is  sufficient  proof  of 
nis  being  collector,  though  the  appointment  is  by  warrant  under  an  act 
of  parliament.    Lister  v.  Priestley,  fVightw,  67.     So  payment  of  tithes 
by  a  parishioner  to  the  plaintiff,  is  evidence  against  the  former  of  the 
plaintiff's  title  to  the  living.     Chapmmn  v.  Beard,  3  Anstr.  942.    But 
subscription  of  a  paper,  as  witness,  is  not  in  itself  proof  of  an  admissimi 
of  its  contents.     Harding  v,  Creihom,  1  Esp,  58.     An  admission  by  a- 
defendant  that  a  third  person  has  become  bankrupt,  as  where  an  auc- 
tioneer advertised  for  sale  "  the  property  of  J.  S.,  a  bankrupt,**  Is  evi- 
dence of  the  title  of  the  assignees  in  an  action  brought  by  them  against 
the  auctioneer.     Mailby  v.  Christie,  1  Esp,  340.    And  such  an  uimis-' 
sion  is  evidence  on  a  plea  denying  the  title  of  the  assignees.     IngSs  r. 
Spence,  \C,  M.^  R.  432.    So  where  the  defendant,  with  a  view  to 
obtaining  a  commission  against  the  party,  swore  an  affidavit  stating 
that  he  had  become  bankrupt.     Ledbetter  v.  Salt,  4  Bing,  683.      So  it 
has  been  held,  that  a  bankrupt,  who  has  petitioned  for  his  discharge 
under  stat.  49  6.  3.  c.  121.  s,  14.,  cannot,  in  an  action  against  his  as- 
signees, dispute  the  validity  of  the  commission.     Watson  v,  fVaoe,  5  JB. 
Sf  C.  153.    But  where  the  admission,  that  he. has  become  bankrupt,' 
is  made  in  the  course  of  a  transaction  with  third  persons,  the  bankrupt 
is  not  thereby  estopped  from  showing,  in  an  action  against  his  assignees, 
that  he  has  not  become  bankrupt.  Heane  v.  Rogers,  9  B.^rC,  577.   Nor 
is  he  precluded  from  disputing  the  commission  by  surrendering,  or  by 
petitioning  the  Chancellor  to  enlarge  the  time  for  surrendering  ;  Mercer 
V.  Wise,  3  Esp.  219. ;  nor  by  having  applied  to  a  commissioner  to  ap- 
point an  official  assignee,  for  investigating  the  petitioning  creditor's 
debt,  &c.     Munk  v.  Clark,  2  New  Ca,  299.     So,  as  against  a  creditor, 
the  merely  proving  a  debt  under  the  commission  is  not  such  an  admis- 
sion as  will  dispense  with  regular  proof  of  the  bankruptcy,  when  dis- 
puted.   Rankin  v.  Homer,  16  East,  191.     See  post,  tit.  **  Actions  fy 
assigneesJ" 

Admissions  by  trustees ;  or  of  persons  not  parties  to  the  svU,  but  interested 
in  it.]  An  admission  is  evidence  whether  made  by  a  trustee;  or  nominal 
party,  who  sues  for  the  benefit  of  another  ;  Bauerman  v,  Radenku,  7  7*. 
R,  664. ;  Gibson  v.  Winter,  &  B.  ^  Ad,  96. ;  or  by  the  person  really  in- 
terested in  the  suit,  but  not  named  on  the  record.  Thus  in  an  actioD 
on  a  bond  conditioned  for  the  payment  of  money  to  L.  D.,  the  dedbr- 
ation  of  L.  D.  that  the  defendant  owes  nothing  is  evidence.  Hanson  v. 
Parker,  1  Wils.  257.  So  in  an  action  by  the  master  of  a  ship  for  freight, 
brought  for  the  benefit  of  the  owner,  the  admissions  of  tne  latter  are' 
evidence.  Smith  v,  Lyon,  3  Camp.  465.  So  in  actions  on  policies,  the 
declarations  of  the  parties  really  interested  are  admissible.  Per  Lord 
MUenborough,  Bell  v.  Ansley,  16  Eost^  143.    But  where  an  action  of 
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^ectment  was  brought  by  a  trustee  having  the  legal  estate ;  and  the 
defendant  offered  evidence  of  admissions  made  by  the  cestui  mte  trust  ot 
t  particular  estate;  it  was  considered  doubtful  whether  such  evidence 
coold  be  received,  inasmuch  as  the  interest  of  the  cestui  que  trust  was 
dot  co-estensive  with  that  of  the  lessor  of  the  plaintiff,  and  the  declar- 
ttiona  were  prejudicial  to  the  remainderman,  boe  v,  Wainwright^  8  A, 
^  E,69l.  On  an  appeal  against  an  order  of  removal  the  admissions 
of  rated  inhabitanta  of  a  parish  are  evidence  against  that  parish,  i?.  v, 
Whkitr^,  1  M.  4*  S,  636.  8o  in  an  action  against  the  sneriff,  the  de- 
claiations  of  a  party  who  has  indemnified  the  sheriff  are  evidence 
agamst  the  defendant.  Dyke  v.  Aidridge,  cited  7  T.  S.  665.  So  in 
trover  for  a  deed,  which  the  defendant  admitted  he  detained  at  the 
request  of  W.  R.  and  in  the  detainer  of  which  W.  R.  was  substantially 
interested,  the  declarations  of  W.  R.  in  favour  of  the  plaintiff's  claim 
are  adnnssible.  Harrison  v.  FaUance,  1  Bing,  45. ;  ana  see  Rvhson  v» 
Amdrade,  1  Stark,  372.  Bo,  the  declarations  of  the  party  for  whose 
benefit  the  phuntiff  sues  on  a  bilL  Welstead  v.  Levy,  1  il/.  4*  ^o^- 
138.  Or  of  a  party  from  whom  he  received  the  bill  or  note  when  over- 
due.   Beauckamp  v.  Parry ^  1  B,  4*  Ad.  89. 

The  declarations  of  a  party,  proved  to  be  a  joint  contractor  with  the 
defendant,  though  not  jomed  in  the  action,  or  though  the  co-contractor 
baa  been  nol-prossed  on  a  plea  of  bankruptcy,  are  admissible.  Ghant 
er.  Jackson^  Peake,  203.  Wood  v.  Braddick,  1  Taunt,  104.  But  admis- 
nona  by  co-trespassers,  or  joint  defendants  in  actions  for  tort,  are  not 
generaUy  evidence  except  against  themselves,  unless  there  be  proof  of 
a  common  motive  and  object,  and  the  declarations  relate  to  them. 
Darnels  r.  Potler,  M.  4*  M.  501 . :  and  see  the  observations  in  R,  v.  Hard- 
««at,  1 1  Eagt,  578.,  and  PMUipps  on  Ev,  P.  1,  Ch.  5.,  Sec.  4.  Nor  are 
tbe^  evidence  in  actions  ex  contractu^  unless  they  relate  to  a  matter  in 
^ich  there  is  a  community  of  interest :  thus  where  the  plaintiff  in 
covenant  alleged  an  eviction  by  two  defendants,  under  a  prior  lawful 
fitle  ;  an  admission  by  one  of  the  defendants  afler  eviction  was  held  no 
evidence  of  snch  title,  although  the  defendants  were  co-executors  of  the 
covenantor,  and  had  joined  in  the  eviction.  Fox  v.  Waters,  12  A,  4* 
£.43. 

An  admission  by  one  of  several  trustees  will  not  aflfect  his  co-trustees 
^bere  they  are  not  all  personalty  liable.  Davies  v.  Bidge,  3  Esp,  102. 
And  an  admission  by  an  indifferent  individual  of  a  corporation  is  not 
Evidence  against  the  corporate  body.  Mayor  of  London  v.  Long,  I 
Camp.  23.  But  where  a  corporation  sues  for  a  disturbance  in  exer-' 
ciaiitg  a  corporate  office,  what  is  said  by  the  officer  respecting  the  ex*- 
erdae  of  it,  is  evidence  against  the  corporation.  Id.  25.,  per  Lord 
EBenboraugk. 

'  Admissions  by  guardian,  trustee,  and  prochein  €tmy,]  The  admissions 
of  a  guardian  are  not  evidence  against  an  infant  who  sues  by  his  guar- 
dian. Cowiing  V.  Ely,  2  Stark,  366. ;  but  see  James  v.  HatfiUd^  \  Stra. 
548.  Vor  the  admission  of  prochein  amy,  Webb  v.  Smith,  R.  4  -^*  106. 
Jior,  as  it  is  said,  those  of  a  trustee  agamst  a  cestui  que  trust,  B,  N.  P. 
237.    Sedfwtre? 

• 
Admstkms  by  agents."]    Where  a  party  to  the  suit  constitutes  a  third 
person  bia  agent  for  the  purpose  of  an  admission,  the  admission  ao 
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on  estoppel,  is  conclusive.  Thus,  if  B.  ha*  >^  to  admit  a  claim,  pro- 
the  post-horse  duties,  it  is  evidence  in  "V^rt  of  it,  such  affidavit  if 
prove  that  he  is  such  farmer.     Radfar  jj;  y^^  .  Siecenz  v,  Thad^tr^ 

^^^^^^  ^f^^^^\^^^]^^^i\^^  f: Cfamei  v.  Ball,  Z  Stark.  160.; 

V.  Andretvtf  I 
received  them* 

w. ,  "  —  - ^"^i  says  he  delivered  the  goods,  I 

er  as  attorney.    Bern/mar  .  :-v^vant,  when  applied  to  on  the  suh- 

•  ^  9'  ?^' ,  n  f"  ^?*^^  ','Zf  Darnel  v.  PUi,  1  Camf.  366.  (n).  WU* 
proof  of  the  defendwit  ha;,.  Agi**  j^  ^^  action  for  the  loss  of  a  horse 
bis  being  collector,  ^^ouv  .<,'J^„j.g  j^  ^^^  it^c\xi%  a  shaft,  defendant 
of  parhament.  i^w%%>fj3^  if  a  miner's  jury  should  say  the  shaft 
by  a  parishioner  to  V/^^^fQing  of  such  a  jury  was  evidence  agiunst 
plaintiff's  title  to  ^"^^^^   Syhray  v.  While,  \M,$W.  435.     With 
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tioneer  advr    £Z7ytbe  contract  which  he  maizes  for  B.,  and  which 
dence  ort»    ^»V/.  but  it  is  not  admissible  as  the  agent's  account  of 
the  aucti      f^t'^i^'^Per  Gibbs  J.,  Langhom  v.  AUnutt,  4  Taunt.  519. 
^"  *^  '     j^^l^ion  of  a  servant,  employed  to  sell  a  horse,  is  evidence 
Spence     >?jj/^^tcr  with  a  warranty,  if  made  at  the  time  of  sale  ;  if 
K  **"      Ifjj^^tii^f  ^™*^»  ***^  ^^  """^^  ^  proved  by  the  servant  him- 
V,  *^       t^W*^  V- Hawke,  5  Esp.  72. ;  and  see  Irvmg  v.  Motly,!  Bin^ 
'S  ^^fS^^*^  ^y  ^  servant,  in  a  transaction  not  relating  to  the  busi- 
^^       jjA  ^hiobh^  is  employed,  is  not  evidence  against  hb  master.  ThusL 
^i       ^^  ^irabroker's  shopman  was  heard  to  state  that  his  master  had 
j&^^  five  per  cent,  on  the  securi^^  of  certain  plate,  this  was 
f^  j^jniasibie  as  against  the  master,     worth  v.  Howard,  8  Bing.  451* 
M^fi^e  statement  nad  been  made  by  him  in  reference  to  a  traasao- 
^r  ijie  ordinary  course  of  a  pawnbroker's  business,  it  would  have 
^  different,    /a.  453.    Schumack  v.  Lock,  10  B.  Moo,  39.      The 
^^^  of  an  affent  to  his  principal,  containing  a  narrative  of  the  trans- 
^^^  in  whicn  he  had  been  employed,  are  not  admissible  in  evidence 
^Stat  the  principal.  Kahl  v.  Jansen,  4  Taunt.  565. ;  FairUe  v,  Hastmgt^ 
^yet'  1^^*  >  Betham  v,  Benson,  I  Gow.  45.     8o  in  an  action  against 
Itar^^y*  ^^®  admissions  or  declarations  of  the  principal,  to  whom  gooda 
l0re  been  sent  by  the  plaintiff  at  the  defendant's  request,  are  not  ev>* 
^gace  against  the  defendant  either  as  to  the  receipt  of  the  goods,  or  as  to 
other  £cts  reapec^ng  them.    JEvatu  v.  Beattie,  5  Eip,  26.    Bacon  v. 
Ckeineyt  1  Stark,  192.    But  a  letter  from  an  agent  abroad  stating  the 
receipt  pf  money,  coupled  with  the  answer  of  the  principal  directing 
the  aisposition  of  the  money,  will  be  evidence  of  tne  receipt  by  the 
principal.     Coates  v.  Batnbridge,  5  Bing,  58.     The  admissions  of  aa 
uader-theriff  are  evidence  agamst  the  sheriff;  Drake  v.  Sykes,  7  T4  R» 
117. 1  but  not  unless  they  accompany  an  act  done,  or  tend  ro  charge 
himself;  he  being  the  real  party  in  the  cause.    Snowball  v,  Goodricke^ 
4fB.  ^  Ad,  541.    And  the  admissions  of  a  bailiff  are  evidence  against 
the  sheriff,  like  the  statements  of  any  other  agent,  when  they  form  part 
of  the  transaction.     North  v.  Mile*,  1  Camp,  389.     The  admissions  of 
a  surveyor  to  a  corporation  respecting  a  house  belonging  to  the  cor- 
poration* are  evidence  against  the  latter  in  an  action  for  an  ii\}urY  to 
the  plaintiff's  house  by  works  done  on  the  defendant's  premises* 
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'iion  v»  Longt  I  Cau^,  25. 
<i  the  admissioDs  of  an  agent  can  be  given  in  evi* 
^en'cy  must  be  established;  and  evidence  that 
^ent  in  other  Instances,  in  which  the  prindpal 
,  vrill  be  evidence  of  a  general  authority.    NM 
A.    Watkhu  r.  Fm^v,  8  Slark.  368.    A  recdpt  for  debt 
.orsed  by  the  pkuntiff's  attorney's  town  agent  on  a  wriC 
uos,  is  evidence  of  payment  against  the  plaintm*  without  fur- 
proof  of  agency*     Weary  v,  Alderton,  2M»Sf  Rob,  127. 


bjf  pariner,]  Afler  prmd/ade  evidence  of  partnerships  the 
dedaiation  of  one  partner  is  evidence  against  his  co-partners ;  Nidwik 
A,  Zhnodmgt  1  Stark.  S\.i  though  the  former  is  no  party  to  tbe  suit^ 
Wood  V.  Braddkk^  1  Taien/.  104. ;  but  see  iZooM  v.  Jauiuy,  7 /*rM»>,  1 96.  ^ 
and  it  is  evidence,  thou^  made  after  the  dissoUition  of  partnenhip,  i£ 
Boade  as  to  a  transaction  which  took  place  before  the  dissolution; 
Wood  r.  Braddick^  1  Taunt,  104. ;  but  not  to  bind  his  co«partner  as  to^ 
a  transaction  which  occurred  previously  to  the  partnership,  unless  a 
joint  responsibility  be  proved  as  a  foundation  for  tne  evidence.  CaH  Vm 
Howard^  3  SWJfr.  3.  Admissions  made  by  one  of  several  partners,  afteD 
tbe  dissolution  of  the  partnership,  are  admissible  to  prove  payment^ 
after  tbe  dissolution,  of  a  debt,  due  to  the  partnership.  Pritchard  v» 
l>raper^  1  Jttisf.  4*  ^y^'  191.  A  declaration  by  one  of  several  partners* 
j<»nt  plaintiffi,  that  goods,  the  subject  matter  of  the  suit,  were  hia 
i|q»rate  property,  is  evidence  against  all  the  plaintiffs  ;  Lmcom  v,  De 
U  Cowr^  1  M.  4-  S.  249.;  but  an  admission  by  a  partner,  as  to  a  sidK 
jfKt,  not  of  co-partnership,  but  of  joint  ownership  in  a  vessd,  is  not 
l|iodii^  on  his  co-partner.  Jaggen  v.  BimimgSt  1  Siark,  64.  Entries 
in  a  book,  kept  by  the  clerk  of  an  incorporate  company,  are  not  evK 
dence  ag^nst  a  member  suing  them  on  a  contract  with  him,  although 
the  act  of  incorporation  directs  the  clerk  to  keep  such  book,  and  gives 
liberty  of  inspection  to  all  member^.  HiU  v.  Manduster  Water  Warkw^ 
S^B,  i  Ad.  866.  In  an  action  against  two  partners  on  a  deed  purport* 
m^  to  be  executed  hj  pne  defendant  "  for  self  and  partner,"  an  admis* 
mm  by  the  other  de^ndant  that  he  had  given  due  authority  to  execiite 
oa  bis  behalf  is  not  evidence  to  prove  the  execution  by  both  without 
producing  the  authority.    SteigtUz  v.  Eggkdon,  Holt^  N.  P.  141. 

AdmUdofu  By  wife.]  In  general,  the  admissions  of  a  wife  will  not 
bind  tbe  hiiaband.  Tbu9»  the  wife's  receipt  for  wages  earned  by  her  is 
not  evidence  agunst  the  husband.  Hau  tr.  Hiil^  2Sira,  1094.  But 
i|liere  the  wife  can  be  considered  the  agent  of  her  husband,  her  mdamf 
mosm  may  be  received  as  evidence  against  him.  Emerson  vj  Blondenf 
\EqK  142.;  Anderson  v.  Sanderson,  2SUtrk.  204.,  &C.  HoU^  69L 
Tbm%  ID  an  action  for  eoods  soki  and  delivered  at  the  defendantVi 
ihepb  9n  cffer  vmde  by  his  wife  to .  settle  the  demand  is  adnussible 
ia  evidence^  she  beiqg  accustomed  to  serve  in  the  shop,  and  to  transact 
the  buaiaeaa  in  her  hnsband's  absence ;  Clifford  v.  Burton^  1  Bmg* 
IM;  aad  ber  admission  under  such  ctrcumatancea  will  take  a  case 
Ottt  d(  tbe  Statute  of  Limitations.  Paleihorp  v.  Ftamish,  2  Esp^ 
51 1 .  (a).  Pratt  €.  J.  admitted  the  wife's  declaration,  that  she  agreed 
to  pay  four  abiUings  per  wedc  for  nonuig  a  child,  to  charge  the  husband  ; 
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it  beipg  a  matter  usually  transacted  by  women.  Anon.  1  Sira.  527.  In 
an  action  against  defendant,  as  administrator  of  his  wife,  for  money  lent 
to  her  before  marriage,  admissions  of  the  debt  made  by  her  ciuring 
coverture  are  evidence.  Per  Lord  Tenterden  C.  J.,  Hvmjphretft  v.  Boyce^ 
1  M,^  Rob,  140.  But  in  an  action  by  husband  and  wife  for  a  toan 
by  the  wife  dum  tola,  her  admissions  after  coverture  were  refused  as 
against  the  plaintifb,  by  Lord  Kenyon.  JCeliy  v.  Small,  2  Esp.  716. 
8o  where  plaintiff*  sues  with  his  wife  as  executrix,  her  declarations  ai^ 
inadmissible.  Alban  v.  Ptiichett,  6  T.  H.  680.  In  an  action  against  the 
husband,  the  admission  of  the  wife  is  not  evidence  of  a  trespass.  Per 
Curiam  in  Denn  v.  White,  7  T,  R,  i\2.  A  joint  answer  in  Chancery,  bj 
husband  and  wife  is  evidence  i^ainst  the  husband,  but  not  the  wife ; 
EUton  V,  Wood,  2  MyLifK,  678. ;  unless,  perhaps,  she  survives  her  bus- 
band.  Wroltesley  v.  Bendith,  3  P.  Will,  238.  Where  the  conduct  of  the 
wife  is  in  question,  her  declarations  have  fc>een  held  admissible  for  her 
husband  in  an  action  against  him.  Thus,  in  an  action  for  necessaries 
Qupplied  to  the  wife,  the  defence  being  that  the  husband  had  turned  ber 
out  of  doors  for  adultery,  her  declarations  as  to  the  adultery,  made 
previously  to  her  expulsion,  were  admitted  by  Abbott  C.  J.  WaUon 
V*  Green,  ICSfP,  621.  And  in  an  action  for  seduction,  declarations 
of  defendant's  wife,  tending  to  show  that  she  aided  and  colluded  with 
the  defendant  in  seducing  the  plaintiff''s  daughter,  are  evidence  in  ag- 
gravation. Per  Gurney  B.,  Knowles  v,  Compigne,  Wmton  Sum,  Asm. 
1835. 

'  AdmUtioni  by  countelor  atlomey,]  When  the  counsel  in  a  cause  so 
conducts  it  as  to  lead  to  an  inference  that  a  certain  feet  is  admitted  by 
him,  the  jury  may  take  it  as  proved.  Siracy  v.  Blake,  1  M,  ^  IK, 
168^  So,  where  a  fact  is  assumed  at  Nisi  Prius  for  the  purpose  of 
supporting  one  issue,  it  must  be  taken  as  admitted  for  the  purpose 
of  disproving  another  issue.  Semble,  BoUon  v.  Sherman,  2  M.  qr  W. 
i03.  And  if  counsel  for  the  plaintiff  opens  a  &ct  from  which  his  client's 
possession  of  a  document  may  be  presumed  (as  payment  of  a  check}, 
though  he  offers  no  proof  of  it,  yet  defendant  mav  give  secondaiy 
evidence  of  it  afler  notice  to  produce,  without  fiu'ther  proof  of  the 
plaintifi^'s  possession.  Duncombe  v,  Darnell,  S  C,  4r  P.  222,  Where, 
after  a  verdict  subject  to  a  special  case  a  new  trial  has  been  directed, 
the  special  case,  signed  by  counsel  on  both  sides,  is  evidence  of  the 
facts  there  stated.     Van  Wart  v.  WoUey,  R,  ^  M,  4. 

An  admission  made  by  an  attorney  of  one  of  the  parties  to  prevent 
the  necessity  of  proving  a  fact  on  the  trial,  is  sufficient  evidence  of  that 
fact ;  Youns  v,  Wright,  1  Otinp.  li].;  as,  where  he  admits  the  hand* 
writing  of  the  attesting  witness,  it  is  sufficient  proof  of  the  execution 
of  a  deed ;  MUward  v.  Temple,  I  Camp,  375. ;  and  see  Trudove  v. 
Burton,  9  B.  Moore,  6i.  But  statements  made  bv  the  attorney  in  the 
course  of  conversation  are  not  admissible  against  his  client.  Young  v, 
Wright,  1  Camp.  140.;  Parkins  v,  Hau^ihaw,  2  Stark.  239.  Admis- 
sions made  by  the  defendant's  attorney  when  making  proposals  on 
behalf  of  his  client  respecting  the  plaintiff's  demand  (Sie  attorney  re« 
fusing  to  be  examined),  are  evidence  against  the  defendant ;  and  proof 
that  they  were  made  by  the  attorney  on  the  record  will  be  sufficient  to 
Establish  his  agency.  Gaimjbrd  v.  Grammar,  2  Camp,  9,  But  an  ad*- 
mission  made  in  a  letter  written  by  an  attorney  (who  is  afterward*  (he 


attorney  in  the  cause),  before  the  commencement  of  the  action,  is  not 
evidence  against  the  defendant  ivitbont  some  proof  of  his  having  au^ 
tborized  the  communication.     Wagstaffv.  Wilton^  ^B,Sf  Ad.  339.     An 
undertaking  to  ap[>ear  "  for  Messrs.  T.  and  M.,  joint  owners  of  the 
sloop  A^"  g^ven  by  the  attorney  on  the  record,  is  evidence  of  the  joint- 
ownership.     MarshaU  v,  CUff,  it  Camp*  133.     An  agreement  by  the  at*- 
tomey  *'  to  admit  on  the  trial  of  this  cause  the  execution  of,"  &c.  may 
be  used  on  a  new  trial ;  Eiton  v.  Larkins,  1  M.  4*  B<^'   196. ;  even 
tbou|^  the  defendant's  attorney  retracts  it  before  the  new  trial.    Doe 
V.  Bird,  7  C.  4-  P.  6. 

By  the  rule  of  court,  H.  T.  4  W.  4.,  a  judge  at  chambers  has  power, 

with  consent,  to  order  the  admission  of  documents  upon  due  notice  in 

the  form  pointed  out  by  the  rule.    The  order  is  made  with  a  "  saving 

of  all  just  exceptions  to  the  admissibility  of  the'documents  as  evidence.* 

A  variation  in  the  description  of  the  instrument,  if  not  of  a  nature  to 

misleady  will  not  release  the  party  from  the  obligation  to  admit  it ;  as 

where  the  date  of  a  bill,  annexed  to  the  order,  is  misdescribed.     Field 

V.  Flenumg,  5  Iktwl,  P.  C  4t50,    And  where  the  order  was  to  admit 

'*  the  counterpart,  of  a  lease,"  and  the  instrument  produced,  and  referred 

to  in  the  order,  was,  in  fact,  an  original  lease  stamped  as  a  counterpart ; 

held,  that  the  party  was  bound  to  admit  the  lease,  and  could  not  object 

to  the  stamp.    Ihe  v.  Smith,  SA.^E,  255. 

If  a  party  refuses,  at  the  trial,  to  make  the  necessary  admission  agreo- 
ably  to  the  order,  and  thereby  obtains  a  verdict  or  nonsuits  the  plaintiiT, 
the  court  will  grant  a  new  trial  at  the  expense  of  the  party  who  so  re- 
fitted ;  and  will  make  his  attorney  pay  the  costs,  unless  he  can  clear 
himself  from  blame.     Doe  d.  Tmdal  v.  Roe,  d  Dowh  P,  C,  420. 

JdaoMtkms  Inf  pajfmetU  of  money  into  cottri.]     The  practice  of  paying 

money  into  court  is  now  altered  by  the  rule  H.  T.,  4  W.  4.  (17.), 

which  directs  that  such  payment  shall  in  all  cases  be  pleaded ;  and  gives 

the  form  of  plea.     The  object  of  this  rule  is  that  the  admission  of 

the  pknntifTs  right  of  action,  and  the  extent  of  that  admission,  may 

appear  on  the  record ;    in  other  respects  it  leaves  the  effect  of  the 

payment  into  court  the  same  as  before,  and  the  former  authorities  arci 

applicable.     Payment  of  money  into  court  admits  everything  which  the 

plaintiff  must  have  proved  to  recover  it.     Per  Cur.  in  Dyer  v.  Athlon, 

\  B.Sr  C.  4.     It  is  an  admission  that  the  plaintiff  has  a  le^  demand  to 

the  extent  of  the  money  brought  in.  Blatilmm  v.  Scholes,  2  Ccmip,  341. ; 

but  not  beyond  that  extent.  Therefore  payment  of  monev  into  court  in 

an  action  on  a  promissory  not^  payable  by  instalments,  is  only  an  ad<» 

mission  that  money  to  the  amount  paid  in  was  due  on  it,  and  does 

jiot  bar  the  Statute  of  Limitations  as  to  a  further  sum  claimed  on  the 

same  note.     Reid  v.  DickofUt  &B.Sp  Ad.  499.     8o  payment  into  coiul 

iqK>o  a  count  on  a  valued  policy,  in  which  the  loss  is  averred  to  be 

total,  is  no  admission  of  a  total  lots.     Ruckcr  v.  Pabcrave,  1  Camp, 

557.,  S,  C  I  Tawii,Al9\      Where  there  is  a  special   contract  on 

the  record,  the  payment  into  court  admits  it ;  but  where,  as  in  tra- 

debiiatus  asMttrnpsU,  the  demand  is  made  up  of  several  distinct  items^ 

the  payment  admits  no  more  than  that  the  sum  paid  in  is  due.    J^eo" 

^cr  V.  Smitk,  4  B.  4*  Ad.  673.    Seaton  v.  Benedict,  5  Bmg.  32.     It  is  a 

ooodusive  admission  of  the  character  in  which  the  plaintiff  sues) 
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JApioombe  v.  Hoimei,  S  Camp,  441. ;  and  in  which  the  defendant  is 
ffied.   Lucy  v.  Walrond,  8  New  Ca,  841. 

The  effect  of  payment  into  court  on  the  general  counts  has  been 
Bettled  by  recent  cases  which  have  overruled  Walker  r.  Rawton,  1  AT.  4* 
MiflK  250.,  and  Ravetucroft  v.  Wise,  1  C  M.  ^  R.  203.  It  is  now  hdd 
4>nly  to  admit  the  liability  of  the  defendant,  to  the  extent  of  the  money 
|Miid,  upon  some  one  or  more  of  the  contracts  included  in  the  declar- 
fldon  ;  and  **  the  plaintiff  cannot  apply  it  to  any  partiailar  contract  he 
may  please  to  select."  Thus,  on  a.  plea  of  payment  into  court  as  to 
12/,  parcel,  &c.  of  a  count  for  fixtures  bargained  and  sold,  upon  which 
pUdtttiff  replies  damages  ultra,  and  non  astumpni  as  to  the  residue,  the 
defendant  ma^  insist  at  the  trial  that  there  was  no  sale  of  fixtures  at 
idl,  and  is  entitled  to  a  verdict  though  the  value  of  the  fixtures  alleged 
to  be  sold  exceeds  the  sum  paid  into  court.  Kingham  v.  Robins,  5  3£ 
4r  W»9if.  The  defendant,  by  bis  plea,  says,  in  substance,  ••  Can  you, 
under  this  count,  prove  any  contract  against  roe  ?  If  you  cannot,  I 
have  done  an  unnecessary  act  in  paying  this  money  into  court,  which 
IS  more  than  is  sufficient  to  cover  the  nominal  damages  to  which  von 
«re  entitled."  Per  Alderson  B.  ibid.  And  see  Drake  v.  Letvin,  4  7^*, 
730.  Where  two  defendants  paid  money  into  court  on  sach  counts, 
it  was  held  that  plaintiff  was  bound  to  prove  a  joint  liabilitr  on  some 
contract  beyond  the  amount  paid.  Stapleton  v.  Nowell,  6  Af.  if-  W.  9. 
Accord.  Archer  v.  JSng&tk,  1  ilf.  4*  &.  873.  So  where  plaintiff  sued 
for  work  done  as  attorney,  and  defendant  pleaded  payment  of  52/.  into 
oourt  and  no  damager  ukra,  on  which  issue  was  tdken ;  held,  that  de* 
lenda&t  might  dispute  any  retainer  as  to  the  residue.  Steavenson  v.  Cot" 
paration  of  Berwick,  I  A.^l^E,  H.  S.  1 64. 

Payment  into  court  is  an  admission  of  the  plaintiff's  right  to  sue 
In  the  court  in  which  the  action  is  brought.  3£ller  v.  WilSams,  5  Bsp, 
1^.  In  an  action  for  wrongfully  discharging  a' servant,  the  defend- 
ant cannot,  under  a  plea  of  payment  into  court,  show  misconduct  in 
litigation.  Speck  v.  Phil&pt,  5  M.^W.  279.  In  an  action  on  a  bill  of 
exohange,  the  plea  admits  the  handwriting  of  the  parties  ;  GvHeridge  r, 
jRttM,  2  H.  BL374f. ;  and  the  sufficiency  of  the  stamp.  Israel  v.  Ben-' 
jamm,  3  Camp.  40.  In  an  action  on  a  guarantee,  the  payment  of 
money  into  court,  on  a  plea  of  tender,  admits  an  agreement  signed  ac* 
cordinp  to  the  Statute  of  Frauds.  Middleton  v.  Brewer,  Peake,  15.  In 
an  action  of  covenant,  it  admits  the  execution  of  the  deed  ;  Randall  v. 
Lynch,  2  Camp.  356,  357. ;  and  where  two  breaches  are  assigned  in 
lOne  count,  payment  into  court  on  one  of  the  breaches  is  an  admission 
of  the  whole  contract  as  set  out  in  that  count,  so  as  to  enable  the 
plaintiff  to  recover  on  the  second  breach  without  proof  of  the  con- 
UBCt.  Dyer  v.  Ashion,  IB,^C.  8.  And,  if  paid  in  generally,  it  admits 
0ome  damage  on  all  the  breaches.  Wright  v.  Goddard,  BA.^E.  144, 
When  the  declaration  avers  performance  of  a  condition  precedent^ 
fMjyment  into  court  admits  it;  and  where  the  action  lies  only  on  a  cer- 
tain contingency,  which  has  not  happened,  it  waives  the  objection ; 
ManitoH  v.  Dou^at,  3  A.SrB.  396. 5  Leggett  v.  Cooper,  2  Stark.  103. : 
l^t  quare  of  tnis,  unless  the  special  contract  be  declared  upon? 
Where  the  declaration  states  a  contract  to  nay  a  particular  sum  dT 
money  for  certain  articles,  payment  of  part  of  the  money  into  court,  by 
puinuttiiig  the  contract  .admits  also  the  sum  originally  due ;  and  the 
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only  qaestioa  is   as   to   the  remainder.     Cox  v,  Brahiy  3  Taunt.  95., 
StoKid  V.  Sremn^  2  J?.  4*  '<^*  1 1^>  But  where  the  declaration  is  for  goods 
sold,  to  be  paid  for  at  the  average  price  to  be  ascertained  on  a  day  ape- 
dfied,  payment  into  court  does  not  admit  the  average  price  to  be  as 
Stated  in  the  dedaradon,  but  only  that  the  average  has  been  struck. 
Sioteldv.BreieiHyibid.   SeealsoEverth  v.  Bei/,  7  Tauni.  460.   And  where 
the  defendant  declared  spedaily  upon  a  promise  in  writing  to  pay  **  his 
proportion*'  (^thout  specifying  it)  of  a  debt  barred  by  the  Statute  of 
limitajdons,  and  averred  the  amount  of  the  proportion  under  a  vidc^ 
tuxt,  it  was  held  Aat  payment  into  court  on  that  count  did  not  admit 
the  amount   of  the  proportion.      Lechmere  v,  Fletcher^   1  C.  4*  ^o 
62S.     In  an  action  against  a  carrier  for  not  carrying  goods  safely,  if  the 
defendant  has  restricted  his  liabihty  by  a  notice  that  he  will  not  be  ao- 
Gountable  for  more  than  5/.,  unless  entered  and  paid  for  accordingly, 
the  payment  of  5/.  into  court  does  not  admit  a  liability  beyond  oiat 
^UXD.    Clarke  v.  Gray,  6  East,  570. ;  Yale  v.  WiUan,  2  East,  128.     Be> 
lore  the  New  Rules,  where  the  defendant  pleaded  the  general  issue 
and  the  Statute  of  limitations  to  indebitatus  assumpsit  on  goods  sold, 
Biul  paid  money  into  court  generally,  such  payment  was  held  not  to 
take  the  case  out  of  the  statute.     Long  v.  GrevUle,  SB.^C.  10.    Ace. 
Xeid  V.  Dickons f  5  J?.  4*  ^d,  4^*     If  the  plaintiff  declares  on  an  illegal 
contract,  the  defendant  cannot  give  it  validity  by  his  admission  ;  and  if 
Sn    huiriitatus  assumpsit  money  is  paid  into  court  generally,  and  the 
plaintiff  insists  on  several  claims  some  legal  and  others  illegsd,  the 
court  will  apply  the  payment  to  the  legal  claim.     Eibbaiu  v.  Crickett^ 
\  ^.  ^  P.  264.     This  case,  however,  was  before  the  late  rules  of  plead- 
In^  which  require  illegality  to  be  pl^ded. 

If  the  defendant  pays  money  into  court  on  an  instrument  bearing  in- 
terest, and  pays  the  interest  only  up  to  the  commencement  of  the 
action,  the  plaintiff  mav  proceed  for  the  interest  up  to  the  time  of  pay- 
ment into  court.     JSmU  p.  Walker,  2  B.  ^  Ad.  705. 

Where  there  are  several  counts,  and  the  defendant  pays  money  into 
court  on  one  of  them  which  is  applicable  to  the  plaintiff's  cause  of 
action,  the  niaintiff  cannot  get  his  costs  by  taking  a  verdict  on 
one  of  the  other  counts,  unless  he  can  show  a  right  to  recover  upon 
%K>th  in  respect  of  distinct  causes.  Earfy  v.  Bourman,  I  B.^"  -^  ^^• 
(TkvrduUv.  Day,  S  M.  ^  R.  71. 

^  The  rule  of  T.  T.  1  W.  4.,  (2  B.  4-  Ad  788.),  as  to  annexing  the  paN 
ticulars  of  the  plaintiff's  demand  to  the  declaration,  has  not  altered  the 
effect  of  the  payment  of  money  into  court,  so  as  to  make  it  operate  as 
ao  admission  of  them.  Booth  v.  Hotoard,  5  Dowt.  P.  C  438.  Meager 
V.  ^nath,  \B.i  Ad,  673. 

Jdmssitmt  by  redtal.]    A  recital  in  a  deed  is  evidence  against  him 

irho  executed  the  deed,  or  any  person  claiming  under  him.    Com.  Dig. 

End.  (B.  5.)»  <^°(1  see  Bees  v.  Lloyd,  Wightw.  123.     And  such  redtfll 

operates  as  an  estoppel  if  properly  pleaded  and  relied  upon ;  but  not  if 

the  parties  in  their  pleading  voluntarily  submit  the  fact  recited  to  a  jury* 

Bowman  9.   Taylor,  2  A.  f  E.  278.     Bowman  v.  Bostron,  IM.  295. 

See  anti,  **  Receipts"  p.  39.    Thus  the  recital  of  a  lease  in  a  release  Is 

evidence  of  the  lease  against  the  releasor,  and  those  claiming  under 

him^    Ford  v.   Grey,  1  iSW.  286.    Creawe  v.  Barrett,  \  C.  M.  df  M. 

Iri9*    So  in  treapatt  agunst  a  sherill^  a  bill  of  sale  reciting  the  mnf. 
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the  taking,  and  the  sale  of  the  goods,  is  evidence  against  him  of  those 

facts.    Woodward  v.  Larking,  3  Esp,  286.     So  the  recital  of  an  ancient 

charter  in  a  modern  charter,  is  evidence.     Per  Abbott  J.,  Gervu  r.  The 

Grand  Wesiem  Canal  Company,  5  M,  4*  S,  78.     The  recitals  in  a  dedt 

may  confine  the  effect  of  admissions  in  the  same  instrument.    Lempon 

V.  Corke,  5  B,  ^  A.  607.    But  the  recital  in  a  bond,  that  the  parties 

had  agreed  to  execute  a  bond  in  the  sum  of  500/.,  will  not  confine  the 

bond  to  that  sum,  if  actually  executed  in  the  penal  sum  of  1000/1    In- 

^leby  V,  Sunfi,  10  Bing.  84.    A  party  claiming  under  a  certain  title  does 

not  necessarily  admit  statements  in  previous  deeds  which  make  up  his 

.title :  thus  where  a  deed,  reciting  the  bankruptcy  of  A.,  conveys  an 

estate  to  B.;  and  B.  (being  no  party  to  that  deed)  conveys  the  estate 

to  another  by  a  deed  making  no  such  recital ;  the  above  deeds  are  no 

evidence  of  the  bankruptcy  as  against  B.  in  an  action  concerning  other 

jands.     Doe  v.  Shelfon,  3A,^E.  265.     Where  the  recital  in  a  deed  is 

4iBed  as  an  admission,  it  must  be  proved  by  the  attesting  witness ; 

Breton  v.  Cope,  Peake,  44. ;  and  a  recited  instrument  is  only  admitted 

for  so  much  as  is  recited  :  if  any  other  part  of  it  is  to  be  proved,  it 

jnust  be  produced  and  proved  in  the  usual  way.     Gii/ett  v,  Abbott,  7  A, 

4-  E,  783. 

Admumnt  on  the  record,]     Whatever  is  admitted  on  the  record  need 
not  be  proved,  and  cannot  be  disproved.    J?.  N,  P.  298.     Evan»  r. 
OgUviey  2  F.  (J-  «/.  79.    But    an  admission  in  one  of  several   pleas 
.or  counts  does  not  operate  as  an  admission  as  to  any  other.;  Harm 
Sngton  V,  Macmorris,  5  l^aunt.  228. ;  Knight  r.  M*DouaIi,  12  A.  4r  E. 
438. ;  nor  can  a  notice  of  set-off^  or  a  particular  of  it,  be  used  as  evi* 
4ence  by  the  other  side.     S,  C,   and   Miller  v,  Johmon,  2  Esp,  602. 
piracy  9.  Blake,  \  M,SfW,  168.    But  a  notice  by  defendant  to  produce 
41  certain  bill,  *' accepted  by  defendant,"  is  evidence  of  acceptance  as 
against  him.     Holt  v.  Sqnvre,  R.  Sf  M,  282.     The  statements  in  a  plea, 
held  bad  on  demurrer,  are  not  evidence  for  plaintiff  on  another  issue, 
though  the  venire  be  tarn  quam,     Ingram  v,  Lawson,  2  Af .  4"  Bob,  25^ 
Montgomery  v,  Richardson^  bC.Sp  P.  247.   Where  a  declaration  contains 
two  inconsistent  special  counts,  and  defendant  pays  money  into  court 
.on  the  second,  which  plaintiff  accepts ;  the  defendant  cannot  read  it, 
and  the  proceedings  thereon,  to  the  jury  in  order  to  negative  an  allega- 
tion in  the  first  on  which  issue  has  been  taken.    Gould  v.  Oliver,  2  Ai. 
4*  G,  208.    Whatever  is  pleaded  and  not  denied,  shall  be  taken  to  be 
admitted ;  Wimbish  v.  Tailbois,  Ploufd,  48. ;  so  that  the  jury  cannot  find 
to  the  contrary.     Toiikin  v,  Crocker,  2  Lutw,  1215.      Thus  if  the  de- 
fendant in  replevin  avow  the  taking  of  cattle  damage  feasant  in  the 
locus  in  quo  as  parcel  of  the  manor  of  K.  which  is  his  freehold,  and  the 
plaintiff  make  title  to  the  manor  of  K.,  and  traverse  that  the  manor  is 
the  freehold  of  the  defendant,  he  cannot  afterwards  prove  that  K.  is  no 
manor,  and  therefore  the  locus  in  quo  no  parcel,  for  that  is  admitted  by 
the  traverse.   B,  N,  P,  298.    If  the  defendant  in  covenant  do  not  plead 
jion  est  factum,  the  execution  of  so  much  of  the  deed  as  is  expanded  oo 
the  record  is  admitted ;  but  if  the  plaintiff*  wish  to  avail  himself  of  any 
other  part  of  the  deed,  he  must  prove  it  by  the  attesting  witness  in  the 
usual  way.     WilUams  v,  SUls,  2  Can^,  519.     If  the  plaintiff*  traverses 
a.  customary  right  of  common  in  respect  of  an  ancient  messuage 
jpieaded  by^  the  defendant,  he  does  not  thereby  admit  the  antiqudy  of 
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the  messuage  ;  for  this  is  ioToIved  in  the  issue.     Dvntian  v.  T\endef, 

It  seems  that  a  fact  admitted  on  the  pleadings  is  not  16  be  considered 
00  the  same  footing  as  if  it  had  been  proved  to  the  jury.     Thus,  if 
defeodant  pleads   that  a  note  originated  in  a  gaining  debt,  and  that 
pkintiff  took  it  ^th  knowledge  and  without  consideration,  and  plain- 
tiff denies  any  knowlei^ge  of  the  illegality,  yet  he  need  not  prove  the 
conaderation   unless  the  defendant  proves  the  illegality.    Edmunds  v. 
Grovet,  2  Af.  ^  W.  642.    And  fioa  oMsumpsU  admits  no  immaterial  alle- 
isation  in  the  inducement.    Benmon  v.  Davison^  3  M,  ^  W,  179.    But  in 
Biagbam  o.  Stanly,   T.  T.  1841,  where  the  plea  stated  an  original 
illegal  transaction    and  transfer  to  the  plaintiff  without  consideration, 
to  which  the  plaintiff  replied  a  good  consideration,  on  which  Issue  was 
joined,  the  court  of  Q.  B.  held  that  such  admission  on  the  record  put 
the  plwntiff  on  proof  of  consideration,  and  they  dissented  from  the 
doctrine  hud  down  by  the  court  of  Exchequer  in  the  above  cases,  viz. 
that  facta  admitted  in  the  pleadings  are  not  to  be  taken  as  if  proved  to 
the  jury.     Since  the  decision  of  this    case,  the  court  of  Exchequer 
have  expressed  their  adherence  to  their  former  opinion.    Smith  v.  Mar- 
Im,  I  DoufL  P.  C.  a:.  S.  418.      See  further  on  this  point,  Blewett  u. 
Tregfmmg^  3  ^.  4*  E.  554. 579.  583.  Cowlishaw  v,  Cheslyn,  1  (7.  4*  J.  48. 
Even  before  the  late  rules  (which  require  a  special  denial  of  the 
plaintiff  *8  character,  see /mm/.  Appendix,  ^d.  I.)  in  an  action  by  an  exe- 
cutor or  administrator  on  a  cause  of  action  arising  in  the  lifetime  of 
the  testator  or  intestate,  a  plea  of  the  general  issue  admitted  the  title 
of  the   plaintiff  to  sue  as  executor,  or  administrator.     Martfield  v, 
J^anky  2  Ld.  JRaym,  824.     Thynne  v.  Prothiroe,  2  M.  ^  S,  553.     But 
^bere  the  cause  of  action  arose  in  the  time  of  the  executor  or  adminis- 
trator, the  general  issue  did  not  admit  his  title,  and  the  plaintiff  must 
bave  proved  it.    Thus  where  tJie  plaintiff  declared  in  trover  upon  a 
possession  by  his  testator,  and  a  conversion  in  his  own  time,  pleading 
the  general  issue  did  not  adroit  his  title  as  executor.     Hunt  v,  Stevens, 
3  Taunt.  1 13. ;  but  see  IVatson  v,  King,  4  Camp,  272.    The  plea  of  the 
general  tsaue  admits  onljr  such  a  title  as  is  stated  in  the  declaration,  and 
therefore  where  profert  is  made  of  letters  of  administration  which  are 
iroid  on  the  face  of  them,  the  plea  of  the  general  issue  does  not  admit 
the  title  of  the  plaintiff  so  far  as  to  enable  him  to  recover.    Adams  r. 
Sawsge^  6  Mod,  134.    In  an  action  by  husband  and  wife,  the  plea  of  the 
{general  issue  admits  the  marriage.     B,  N,  P.  20.    Where,  in  trespass, 
the  defendant  pleads  an  entry  to  abate  a  nuisance,  and  the  plaintiff  new 
assigns  unnecessary  violence,  the  nuisance  is  admitted,  and  the  plaintiff 
cannot  go  into  evidence  to  negative  it.     Pickering  v.  Rudd,  1  Stark,  56. 
But  it  seems  that  a  new  assignment  does  not  always  admit  the  truth  of 
the  plea;  ft  sonretimes  amounts  only  to  an  assertion  that  the  defend- 
ant nas  mistaken  the  grievance  complained  of.     Branoker  v,  Molynetijc, 
I  Af.^  G.710.    A  plea  of  set-off  stated,  that  the  pkiintiff  made  his 
promissory  note  payable  to  A.  C,  and  that  A.  C.*s  administrator  in- 
dorsed it  to  the  defendant.    Replication,  that  the  supposed  cause  of 
set-off  did  not  accrue  to  the  defendant  within  six  years.     It  was  held, 
that  the  replication  admitted  the  making  of  the  note  and  the  indorse- 
ment, and  that  the  defendant  might  avail  himself  of  a  memorandum  of 
the  payment  of  interest  written  on  the  note  by  A.  C.  (before  Lord 
Tenterden*8  act),  to  bar  the  Statute  of  Limitations.     Gaie  v,  Capem, 
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Whole  admiuion  to  be  laken  together.]  The  whole  of  an  admiMon 
must  be  taken  together;  therefore  where  an  a<^count  rendered  bTtfae 
defendant  is  produced  to  eatablish  the  plaintiff's  demand,  it  is  endencc 
to  prove  both  the  debtor  and  creditor  aide  of  the  account.  Samiie  c. 
Bhdcinmi.  5  Taual.  2i6. i  T/iojiuonv.Aiuten.2D.^S.3&i.  ButtJie  • 
juiy  are  not  bound  to  believe  both  sides  of  the  account ;  therefore 
where  the  plaintiff  put  in  evidence  an  account  rendered  by  the  defeod- 
nat  in  which  he  had  Btated  a  counter-claim,  the  plaintiff  was  permitted 
to  di^rove  the  counter  claim  and  to  recover  the  amount  for  wh,icb  de> 
fendant  owned  himself  debtor.  Boie  v.  Saixny,  8  Xeta  Ca.  145.  Where 
plaintiff  puts  in  the  defendant's  answer  in  chancery  to  prove  an  ad- 
mission, defeodant  has  a  right  to  require  the  bill  to  be  read.  Fennell  v. 
Meyer,  2  M.  ^  Bob.  96.  The  assertion  of  a  party,  in  a  conversation 
given  in  evidence  against  him,  of  facts  in  his  favour  ii  erideoce  for  bin 
of  thoae  facU.     Smith  v.  Blaudif,  B.  ^  At.  267. 
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'^  the  defendant  is  entitled  to  have  the  whole  of  a  particular 
a  a  book  read,  he  cannot  insist  upon  reading  distinct  entries 
uiifereot  parts  of  the  book.     Catt  v.  Howard,  3  Sark,  6.     See  also 
Remmie  c.  Hail,  Mann.  Index^  376.     Where  the  plaintiff  called  for  the 
productioa  of  defendant's  letter-book  and  read  letters  of  the  defendant 
Gnom  it,  the  defendant  was  not  permitted  to  read  from  it,  on  his  own  be- 
half other  letters  not  referred  to  in  the  letters  read  by  the  plaintiff. 
Sba-ge  V,  Buchanan^  10  A.  4'*  ^-  6^-     Plaintiff  cannot  read  the  exami- 
flotiod  of  a  defendant  by  commissioners  of  bankrupt  taken  on  one  day, 
without  also  reading  his  examination  on  another  day ;  Snmth  v.  Biggs, 
5  Simons,  391. ;  nor  the  cross-examination  of  defendant  without  his  ex- 
ammatioo  in  chief.   S,  C,    Where  an  answer  in  chancery  by  a  witness  is 
put  in  only  to  prove  his  incompetency,  the  adverse  party  cannot  read 
the  whole  in  order  to  prove  the  issue.    B,  N.  P.  238. 


OBJECT  OF  EVroENCE. 

The  object  of  evidence  is  to  prove  the  point  in  issue  between  the  par- 
ties; and,  in  doing  this,  there  are  three  general  rules  to  be  kept  in  view. 
K  That  the  evidence  be  confined  to  the  point  in  issue :  2.  That  the 
snbstmce  of  the  issue  only  need  be  provea  :-^  3.  That  the  buitlen  of 
proof  lies  on  the  party  asserting  an  affirmative  fact,  if  unsupported  by 
aoy  presumption  of  law. 

ETIDBNCB   COXFINED  TO  THB   ISSUE. 

As  the  otject  of  pleading  is  to  reduce  the  matters  in  difference  be* 
tween  the  parties  to  distinct  and  simple  issues,  so  the  rules  of  evidence 
rsqatre  that  no  proofs,  oral  or  documentary,  shall  be  received  that  are 
oot  referriMe  to  those  issues.  All  evidence  of  matters  which  the  courts 
jncfidally  notice,  or  of  matters  immaterial,  superfluous,  or  irrelevant,  is 
therefore  excluded. 

Of  vsikal  fiuU  the  courts  will  take  judmal  noHce,'\  There  are  various 
fiicts  which  the  courts  will  notice  judicially  ;  and  of  which  it  is,  there- 
fere^  unnecessary  to  give  any  evidence.  They  will  judicially  notice 
the  order  and  course  of  proceedings  in  Parliament ;  Lake  «.  King, 

1  Sound,  131. ;  the  privilegies  of  the  House  of  Commons,  Stockdale  v, 
Hansard,  9A,SpE.\,',  the  existence  of  war  with  a  foreign  state,  R,  v, 
De  Berenger,  Z  M,  Sf  S,  67. ;  the  existence  of  a  foreign  state  recognised 
by  the  British  Government ;  but  not  otherwise ;  Taylor  v,  Barclay, 
8  Simons,  213. :  see  City  of  Berne  v.  Bank  of  England,  9  Ves,  347.  They 
will  notice  the  supenor  courts,  and  their  jurisdiction  ;  TVegany  v, 
Fleirker,  1  Ld,  Raym.  154. ;  and  course  of  proceeding ;  Dohson  v.  Bell, 

2  Lev,  176. ;  the  privileges  of  their  officers  ;  Ogle  v.  Kordiffe,  2  Ld, 
Baym,  869. ;  the  beginning  and  end  of  term  ;  Estwick  v,  Cooke,  2  Ld, 
Raym,  1557.;  general  customs,  as  those  of  gavel-kind  and  borough^ 
BogKsh;  Clements  v,  Scudamore,  2  Ld,  Raym,  1025. ;  the  limits  of  ec* 
elesiastical  jurisdictions  ;  Adams  v.  Savage,  2  Ld,  Raym,  854.  Thev 
will  take  notice  of  the  different  counties  and  palatinates  in  Endand, 
2  InMt,  551,  ;  DeybeFt  case,  4  B,4r  A,  246. ;  the  days  of  festivals  ap* 
pomted  by  the  calendar ;  Brough  v.  Perkins,  6  Mod,  81. ;  the  number 
of  days  in  a  particular  month ;  1  Rol.  Ahr.  524. ;  that  a  particuhir 
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day  of  the  month  fell  on    Sunday ;  Hanson  v.  Shackelton,  4  Dow/. 
P,  C«  48. 

The  courts,  will  not  notice,  judicially,  the  nature  and  juriscfiction  of  a 
local  inferior  court ;  Moratna  v,  Sloper,  WiUeSf  37. ;  nor  foreign  laws ; 
Mostyn  r.  Fabrigat^  Cowp.  174.  ;  nor  the  Scotch  law;  Mair  v,  Roberts^ 
3  Esp.  163. ;  nor  the  seal  or  proceedings  of  a  foreign  court ;  Henry  v. 
Adey,  3  ^<ari/,221.;  Ganer  v,  Lanesborovgh,  Peake^Xlr,  nor  the  laws 
of  the  colonies  ;  Wey  v.  YtJly,  6  Mod,  194.;  nor  the  king's  pro- 
clamation, without  production  of  the  C^azette ;  Van  Omeron  o.  Dowick^ 
2  Camp,  44. ;  nor  particular  customs,  as  those  of  London ;  Argyie  v. 
Httnt,.\  Stra,  167. ;  unless  duly  certified  by  the  recorder;  Biacqmere  r. 
Hawkins,  1  Doug.  378. ;  nor  that  a  particular  town  is  within  a  cer- 
tain diocese;  E.  v,  Sympson^  2  Ld,  Raym,  1379. ;  nor  the  local  situ- 
ation of  a  town  or  a  street  in  a  county ;  Dei^Ps  case^  ^  B,fy  A.  243. ; 
Humphreys  v,  Budd,  9  Dowl.  P,  C,  1000. ;  nor  that  a  particular 
town  (as  Dublin)  is  in  Ireland  ;  Kearney  v,  Kmg^  2B,Sf  A,  303. 
Though  the  courts  will  take  judicial  notice  of  the  articles  of  war  which 
are  printed  by  the  King*s  printer ;  Bradley  v,  Arthur^  ^  B,  ^  C,  304., 
R,  V,  Withers^  cited  5  T,  R.  446. ;  yet  the  book  called  ''  Rules  and  Re- 
gulations for  the  Government  of  the  Army,**  will  not  be  judicially  no- 
ticed ;  Bradley  v,  Arthur,  supra  ;  nor  will  tney  notice  the  rules  of  the 
Poor  Law  Commissioners  made  under  stat  4&  5W.  4.  c.  76.  a.  15. 
R,  V.  Dolgelly  Union,  BA.^  E,56l, 

Surplusage.]  Where  an  averment  may  be  wholly  rejected  as  sur- 
plusage, it  need  not  be  proved.  The  rule  with  regard  to  the  proof  of 
averments  is,  that  if  the  whole  of  an  averment  may  be  struck  out  with- 
out injuring  the  plaintifiTs  right  of  action,  it  is  not  necessary  to  prove 
it ;  but  it  is  otherwise,  if  the  whole  cannot  be  struck  out  without  get- 
ting rid  of  a  part  essential  to  the  cause  of  action.  Per  Lawrence  J., 
Wu&amson  v.  Allison,  2  East,  452.  Thus  where  the  plaintiflT,  in  an 
action  on  a  warranty  of  goods,  alleged  that  the  defendants  knew  the 
goods  to  be  unfit  for  sale,  it  was  held  that  the  allegation  of  knowledge, 
being  immaterial,  need  not  be  proved.  IM,  So  in  an  action  against 
a  person  for  not  obeying  a  subpoena,  the  allegation,  that  the  subpoena 
was  shown  to  the  deien£mt,  may  be  rejected.  MuUett  v.  Hunt,  1  C  4" 
M,  752. 

But  where  the  pbintiff,  in  an  action  against  the  sheriff  for  takine  the 
tenant's  goods  in  execution  without  leaving  a  year*s  rent,  stated  the 
terms  of  the  tenancy  with  more  particularity  than  was  necessary,  it  was 
held  that  they  must  be  proved  as  laid.  Bristow  v,  Wright,  2  Doug, 
665.     See  post,  "  Variance,**  p.  58. 

Evidence  of  collateral  facts,]  In  general,  evidence  of  collateral  fiicts 
is  not  admissible.  Thus  where  the  question  was  whether  beer  supplied 
by  plaintiff  to  the  defendant  was  good,  the  plaintiff  was  not  allowcxl  to 
bring  evidence  of  the  quality  of  beer  supplied  by  him  to  other  persons. 
Hokombe  v,  Hewson,  2  Camp,  391,  In  an  action  by  indorsee  against 
the  acceptor  of  a  b'dl,  who  defends  on  the  ground  of  forgery,  evidence 
that  the  drawer,  suspected  of  the  forgery,  nas  forged  the  defendant's 
name  in  other  instances,  is  inadmissible.  Bahetti  v,  Serani;  Peake,  1 4^. ; 
Griffils  V,  Payne,  II  A,  ^  E,  131,  But  where  a  collateral  fact  is  ma- 
terud  to  the  proof  of  the  issue  joined  between  the  parties,  evidence  of 
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such  fiict  is  admissible.     In  an  action  by  a  rector  for  tithes,  where  the 
question  is  whether  a  modus  exists  of  a  certain  sum  of  money  for  a 
particalar  barm  in  a  township  within  the  parish,  the  plaintiff  may 
inquire  whether  other  farms  in  the  same  township  are  not  subject  to 
the  same  payment,  for  the  purpose  of  showing  that  such  payments  can- 
not he  a  farm  modus.    JBlundeU  v.   Howard^    \  M,4r  S,  292.     On  a 
question  of  unreasonable  delay  of  the  ship  on  the  coast  of  Labrador,  an 
insurer  was  permitted  by  Lord  Mansfield  to  prove  the  usage  of  the 
same  trade  in   the  fisheries  of  Newfoundland.     Nobh  v,  Kennoway^ 
8  Dovg,5\(k    But  the  usage  in  one  particular  house,  as  Lloyd's,  is  not 
evidence  against  an  insurer,  unless  it  be  shewn  he  had  usually  effected 
insurances  there.     Gahay  v,  lAoyd^  ZB,Sf  C,  793.     In  a  case  of  libel, 
where  the  meaning  is  ambiguous,  other  similar  libels  on  the  plaintiff  by 
the  same  defendant  may  be  shewed  against  him  ;  see  potty  ^^  Case  for 
DtfimaiiotC    Upon  a  question  of  skiu  and  judgment  evidence  may  be 
given  of  facts,  which,  although  in  other  respects  collateral,  are,  by  means 
of  the  skill  and  judgment  of  the  witness,  connected  with,  and  tend  to 
eloddate  the  issue.    Foiket  v,  Chadd,  1  PAiU.  Ev.  276.,  S.  C.  3  Doug. 
157.    See  post,  '*  Opinion  of  Witness,'*     Where  the  object  of  the  evi- 
deoce  is  to  shew  the  knowledge  of  the  party  with  regard  to  the  nature 
of  a  ptrticular  transaction,  evidence  of  his  having  been  engaged  in  other 
traasactioBs  of  the  same  kind  is  admissible ;  thus,  in  the  various  cases 
c^  £irgery  and  coining,  proof  that  the  prisoner  has  passed  other  forged 
notes,  or  other  counterfeit  coin,  is  constantly  admitted.     See  Rose, 
Dig.  Crim,  Eoid.  b8.  66.     So  also  upon  questions  of  intent,  evidence  of 
other  transactions  is  admissible.     Id.  71.     In  an  action  for  bribery, 
evidence  of  other  acts  of  bribery  by  the  defendant  at  the  same  time  and 
ptacts,  are  admissible  to  shew  the  animus.     Webb  v.  Smithy  4  ^eio 
C&.  373.     The  seditious  object  of  a  meeting  may  be  shewn  by  the  acts 
of  similar  meetings  in  other  places  convened  by  the  same  person.  Bed- 
ford V.  Birletf,  3  Stark, S^,     In  order  to  prove  that  the  acceptor  of  a 
hill  knew  the  payee  to  be  a  fictitious  person,  or  that  the  drawer  had  a 
general  authority  from  him  to  fill  up  bills  with  the  name  of  a  fictitious 
payee,  evidence  may  be  adduced  that  he  had  accepted  other  similar  bills 
ander  circumstanees  that  indicated  such  knowledge,  or  authority. 
Gibmm  v.  Hunter^  2H.  BL  268. 


of  rights  in  other  manors  and  places,]  As  a  general  rule, 
proof  of  a  customary  right  in  a  particular  manor  or  parish,  is  no  evidence 
as  to  the  customary  rignt  in  an  acyoining  manor  or  parish.  Duke  of 
Somerset  v.  France,  1  Slra,  661.  But  there  are  occasions  on  which  such 
evidence  is  relevant.  Thus,  where  all  the  manors  in  a  particular  dis- 
trict are  held  under  the  same  tenure,  and  a  question  arises  in  one  of 
the  manors  as  to  an  incident  to  the  tenure,  evidence  may  be  given  of 
the  usage  prevailing  in  any  other  of  the  manors  within  the  district. 
Ibid,  Champion  v.  Atkinson,  3  Keb.  90.  B,  v,  ElHs,  \  M.  ^  S,  662.  So 
where,  in  each  of  several  detached  manors  called  by  the  common  name 
of  "  asaessionable  manors,"  and  parcel  of  the  possessions  of  an  ancient 
earldom  and  duchy,  it  appeared  that  there  was  a  peculiar  class  of 
tenants  answering  the  same  description,  and  to  whom  tenements  were 
granted  by  similar  words,  it  was  held  that  evidence  of  the  mineral  and 
other  rights  enjoyed  by  those  tenants  in  one  manor,  might  be  received 
to  5hev  what  were  th^r  rights  in  another.    (Case  of  the  Duchy  of 
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Cornwall.)  Roioe  v,  BrerUon,  SB.  4"  C,  758.  And  where  the  question 
was,  whether  a  slip  of  land,  between  some  old  inclosures  and  the  hi^- 
way,  was  vested  in  the  lord  of  the  manor  or  the  owner  of  the  adjoin- 
ing freehold,  it  was  held  that  evidence  might  be  received  of  acta  of 
ownership  by  the  lord  of  the  manor  on  similar  slips  of  land,  not  ad- 
joining his  own  freehold,  in  various  parts  of  the  manor.  Doe  p,  Kewf^ 
8  New  Ca.  102.  Where  the  question  was  as  to  the  right  to  certain 
trees  ^wing  in  a  woody  belt  of  considerable  extent  held  entire  and 
undivided  under  one  title,  evidence  was  admitted  of  acts  of  ownership 
in  different  parts  of  the  belt.  Stanley  v.  Whiff,  14  East,  332.  So 
where  the  plaintiff  claims  the  whole  bed  of  a  river  between  his  land 
and  the  defendant's,  acts  of  ownership  over  the  river  just  below  the  de- 
fendant's land  are  admissible  ;  for  the  evidence  need  not  be  confined 
to  the  precise  spot  of  the  trespass.  Jonet  v.  WUUamt,  2  M,  4*  W.  326. 
So  acts  of  ownership  in  part  of  a  wood  though  unenclosed,  or  in  part 
of  a  continuous  fence,  are  evidence  as  to  the  whole.  Ibid.  331.  But 
in  trespass  by  the  proprietors  of  a  canal,  it  was  doubted  whether  evi- 
dence of  acts  of  ownership  by  the  proprietors  on  other  parts  of  the 
banks  than  those  in  question,  was  admissible  to  prove  property,  witli- 
out  showing  that  they  had  belonged  to  one  person  ;  for  a  canal  usually 
passes  through  various  properties;  and  the  proprietors  may  have  bought 
the  freehold  m  one  place  and  not  in  another  ;  and,  being  unnecessary, 
there  was  no  ground  for  presuming  a  purchase  in  any  place.  HoIUm  r« 
Gok^nch,  1  B.4rC.  205.  And  see  Turwhiit  v.  Wynne,  2B.i  A.  554. 
In  proof  of  the  boundary  between  tne  manors  A.  and  B.,  evidence  is 
admisfiible  of  the  boundary  between  A.  and  C,  C.  beine  a  manor  abut- 
ting on  B.,  and  separated  from  A.  by  a  natural  boundary  which  con- 
tinued between  A.  and  B.  Brisco  v.  Lomax,  SA.^E,  196.  Under  a 
lease  of  all  minerals  imder  a  tract  of  waste  land  called  M.  mountain, 
working  a  mine  under  one  part  of  the  surface  of  it,  is  evidence  of  pos- 
session of  the  whole  subject  of  demise,  so  as  to  entitle  the  lessee  to  sue 
in  trover  for  ore  taken  by  a  wrong-doer  from  another  part  of  it.  Taylcr 
V.  Parry,  \  M.  ^  G.  604. 

Evidence  of  damage,]  Evidence  tending  to  increase  or  diminish  the 
damage  are,  of  course,  admissible,  though  not  expressly  involved  in  the 
issue.  Thus,  in  an  action  of  breach  of  promise  of  marriage,  plaintiff 
may  give  evidence  of  the  defendant's  fortune ;  for  it  obviously  tends  to 
prove  the  loss  sustained  by  the  plaintiff;  but  not  in  an  action  for 
adultery ;  Jame$^  v,  Biddm^Um,  6C.  ^  P,  589. ;  or  for  malicious  pro- 
secution ;  for  "  it  is  nothing  to  the  purpose  that  damages  are  taken 
from  a  deep  pocket."  Per  Alderson  B.  m  S/iort  v,  Sloy,  Winion  Sum, 
Au,  1836. 

But  special  damage  cannot  be  shown  unless  stated  in  the  declaration ; 
and  it  must  be  stat^  with  certainty.  Thus  where,  in  an  action  for  an 
irreguhir  distress,  it  was  averred  that  the  plaintiff,  in  consequence  of 
the  ii\jur)',  had  lost  ditwri  lodgers,  without  naming  any.  Lord  Ellen* 
borough  r^ected  evidence  of  the  damage.  Westwood  v.  Cowne,  1  ^Utrk. 
172.  See  further  Craft  v.  BoUe,  1  Saund.  243.  b.  note  (5).  Where  it 
was  aUeged  as  special  damage  that  the  plaintiff  lost  her  marriage  wldi 
J.  N.,  Holt  C.  J.  refused  to  let  evidence  be  given  of  a  loss  of  marriage 
with  any  other  person.  Martin  v.  Henrickion,  2  Isd.  Raym.  1007. ;  and 
see  po$t,  *'  Coiefor  DeJamaHon/*     Where  a  declaration  for  false  im« 
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pciBomnent  alleged,  as  damage,  that  the  plaintiff  had  been  obliged  to 

Cy,  and  had  pead  C.  hts  attorney,  a  certain  bill  of  costs  ;  and,  in  fact,  he 
A  not  oud  the  bill  ;  it  was  held  that  he  could  only  recover  such  part 
of  the  biU  aa  C  had  paid,  and  which  might  be  considered  as  paid  by  the 
pinntiff  himself.  He  should  have  stated  that  he  had  become  liable  to  pay, 
BrUcket  r.  Boevey^   \  C,  S^  M.  775.,  S.  C.  3  7>r.  949.    But  a  damage 
vludk  is  the  necessary  resoit  of  the  defendant's  breach  of  contract  may 
be  proved,  although  not  specially  alleged  in  the  declaration.    Thus,  in 
aasumput  for  not  giving  plaintiff  possession  of  premises  demised  by  the 
defeDcUnt,  plaintiff  may  shew  his  conseouent  loss  of  business,  though 
onlj  aUegea  generally,  and  though  the  plaintiff's  business  is  not  men- 
tioned in  the  pleadings.     Ward  v,  Simtn^  11  Price,  19. 

Emdenee  4^  charaeier,]  In  general,  in  actions  unconnected  with  cha- 
racter, evidence  aa  to  the  character  of  either  of  the  parties  to  a  suit  is 
inadmissible,  being  foreign  to  the  point  in  issue,  and  only  calculated  to 
create  prqudice. 

But  evidence  of  the  party's  bad  character  is  admitted  in  some  actions 
'With  a  .view  to  the  amount  of  damages.  Thus,  in  actions  of  crim.  con., 
evidence  is  admissible  of  the  wife's  bad  character  for  chastity,  and  even 
of  narticolar  acts  of  adultery  committed  by  her  before  bar  intercourse 
vita  the  defendant ;  for,  by  bringing  the  action,  the  husband  puts  her 
general  behaviour  in  issue.  B.  N".  P.  27.  296. ;  see  pott,  **  Tretpau 
Jhr  Cmu  Con,**  So,  in  seduction,  the  defendant  may  show  the  pre- 
wiooa  bad  character  of  the  person  seduced.  See  post,  **  TYespass  for 
SeducHon^*  Bat  even  in  cases  in  which  character  is  material,  it  has 
been  hdd  that  the  plaintiff,  in  an  action  for  crim.  con.  or  seduction, 
cannot  give  evidence  of  the  good  character  of  the  wife  or  daughter, 
until  ev^ence  has  been  offered  on  the  other  side  to  impeach  it ;  Bam' 
JSdd  V.  Massey,  1  Camp.  460. ;  and  if  such  evidence  be  not  eeneral,  but 
go  only  to  a  specific  instance,  it  has  been  ruled  that  the  plaintiff  can- 
not, in  reply,  give  evidence  of  general  character,  but  must  be  restricted 
to  dlaproot  of  the  specific  instance.  Ibid,;  but  see  2  Phill.  Ev. 
205. ;  2  Stark,  Ev,  87 1.  So  in  an  action  for  slander  imputing  dis- 
honesty to  the  plaintiff,  he  cannot  adduce  evidence,  in  the  first  instance, 
of  good  character.  Cornwall  v.  Richardson,  R,  4*  M.  305.  Where  the 
cross-examination  of  the  plaintiff's  witnesses  has  been  directed  to  im- 
peach the  character  of  the  plaintiff,  and  the  witnesses  deny  the  imput- 
ation intended,  proof  of  the  plaintiff's  good  character  is  not  admissible. 
Kmg  V,  Francis,  3  Esp.  116. ;  see  Bate  v.  Hill,  I  C,  ^  P,  100.  As  to 
proof  of  character  in  actions  for  defamation,  see  pott,  "  Case  for  Dc 
famation,** 

PlaMff  confined  to  his  particulars  of  demand,]  Where  the  plaintiff 
has  delivered  a  particular  of  his  demand,  he  will  be  precluded  from 
pving  any  evidence  of  demands  not  contained  in  it.  Thus,  where  the 
particular  states  a  demand  for  horses  sold  by  the  plaintiff  to  the  de- 
ttndant,  evidence  cannot  be  given  of  money  due  from  the  defendant  for 
horses  sold  by  bim  as  the  plaintiff's  agent.  Holland  v.  Hopkins,  2  B, 
4  P,  243.  In  an  action  for  damaging  some  goods  and  for  not  re- 
delivering others,  the  particular  contamed  articles  under  each  head, 
sod  mentioned  one  as  **  not  re-delivered,"  which  was  in  fact  re-deli- 
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Tered  but  damaged  ;  held  that  plaintiff  could  not  recover  in  respect  of 
it.  Most  V,  Smithy  \  M.  Sf  G,  228^  Proof  that  the  defendant  acknow* 
ledged  that  he  owed  the  plaintiff  13/.  10/.  wiH  not  support  particulars 
''  To  a  beast  sold  and  delivered,  13/.  lOf."  Brcckon  v.  Smith,  1  A,  Sf 
E.  488.  Where  the  particulars  contained  a  demand  on  a  promiwonr 
note  only  which  could  not  be  given  in  evidence  for  vrant  of  a  stamp,  it 
was  held  that  the  plaintiff  could  not  give  evidence  of  the  consideration 
of  the  note.  Wade  v,  Beasley,  4  JEsp^  7.  Bnt  in  an  action  by  a  car- 
rier who  had  misdeKvered  certain  goods  to  the  defendant^  which  the 
latter  appropriated  to  his  own  use,  the  carrier  having  paid  the  amount 
of  the  goods  to  the  real  owner,  it  was  held  that  he  might  recover  oo 
the  count  for  money  paid,  although  his  particulars  were  only  ^'  To 
seventeen  firkins  of  butter,  55/.  6*.**  Brown  v,  Hodgson,  4  Taunt.  189. 
Where  a  particular  need  not  be  given  as  to  some  counts,  the  omission 
of  those  causes  of  action  will  not  be  material.  Thus,  where  there  were 
counts  on  two  bills  of  exchange  and  for  goods  sold,  and  the  particulars 
specified  only  one  of  the  bills  and  the  goods,  it  was  held  that  plaintiff 
might  nevertheless  recover  on  both  the  bills,  because  the  particular,  as 
to  those,  was  superfluous.  Per  Abbott,  C.  J.  Cooper  v.  Amos,  2  C»  ^  P, 
267.  Day  v,  Davies,  5  C,  <$■  P.  340. .  The  plaintiff  may  recover  iiK 
terest  on  a  note,  though  the  particular  contains  only  a  demand  upon  the 
note  itself.  Blake  v.  Lawrence,  4  Esp.  147.  It  haabeen  ruled  that 
the  plaintiff  may  recover  more  than  his  particulars  demand^  where  it  ap» 
pears  to  be  doe  on  the  defendant's  own  evidence ;  as  where  the  defend* 
ant  gave  in  evidence  an  account,  from  which  it  appeared  that  there  was 
a  Slim  of  money  due  to  the  plaintiff  beyond  that  claimed  in  his  par- 
ticulars. Hurst  V,  Watkis,  1  Camp,  68.  Accord,  per  Parke  B^  in 
Fisher  y.  Waiuwrtpht,  \  M.  ^  W.  486. 

A  mistake  in  the  particulars,  not  tending  to  mislead,  is  immaterial. 
Thus,  a  variance  in  the  date  of  an  instrument,  or  of  any  other  trans- 
action specified  in  it,  is  immateria',  if  the  circumstances  show  that  the 
opposite  party  must  have  known  what  was  meant.  Dunn  v,  Thomas, 
ManmngU  Index^  240.  Flemnwng  v.  Crisp,  5  Dowl.  P.  C.  454.  So  where 
the  particulars  specify  a  payment  made  on  account  of  the  defendant  to 
A.,  which  was  in  fact  made  to  B.,  it  is  sufficient,  unless  the  defendant 
will  show  that  he  has  been  misled.  Day  v.  Bower,  I  Camp.  69.  (a.) 
So  where  the  action  is  for  money  had  and  received  to  the  use  of  the 
bankrupt,  and  the  particulars  are  for  money  had  and  received  to  the  use 
of  the  plaintifl^  as  assignees.  Tucker  v,  Barrow,  M.  4*  M,  137.  So 
where  work  and  labour  are  stated  to  have  been  performed  in  a  certaiR 
month,  which  was  in  fact  performed  in  another  month.  Millwood  v. 
Walter,  2  Taunt,  224.  So  again,  where  in  debt  for  rent,  premises 
situate  at  A.  are  described  as  at  B.,  it  is  immaterial,  unless  it  appears 
that  defendant  held  other  premises  of  the  plaintiff  at  B.  Davies  f^.  Ed^ 
wards,  S  M.  ^  S,  380.  Disbursements  have  been  held  to  be  recover*- 
able  under  particulars  **  for  cash  advanced;*'  Harrison  t^  Wood^ 
8  Bing,  371.;  and  particulars  in  which  the  plaintifis  claim  for  goods 
sold  as  brewers,  will  not  prevent  their  recovenng  as  tpHt  dealers,  where 
the  defendant  has  not  been  misled.  Lambirth  ».  R<^^  8  J?iii^.  411. 
If  plaiutiff  declares  for  use  and  occupation,  and  delivers  a  particular 
stating  a  special  contract  of  demise  which  he  fails  in  proving,  yet  he 
may  recover  on  a  quantum  meruit,  there  being  no  question  on  the  iden« 
tity  of  the  tenancy.    Kirkman  v.  Jervis,  7  Dowl,  P,  C,  678.    The  mate« 
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ndky  of  tbe  Yariance  is  a  question  for  the  judge,  subject,  of  couxBe,  to 
the  opinion  of  the  court  above. 

In  an  actioa  for  lottery  tickets  sold,  tbe  particulars  of  the  defend- 
sQt's  setpoff,  mentioning  the  sale  of  the  tickets  to  himself,  were  held 
not  to  be  sufficient  proof  of  the  sale;  the  &ct  must  be  proved  by  other 
evidence.     MHUr  v.  Joknaon^  %  Etp.  602       ilarm^an  v,   MacmorriSy 
5  Ttnmi^  829.    Yet  in  a  late  case  the  particulars  of  the  plaintiff's  de- 
mand, duly  proved  by  defendant,  were  allowed  to  be  evidence  for  the 
ciefendant  to  prove  payments  for  which  the  plaintiff  had  given  the  d&- 
feodant  credit.     Rymer  v.  Cook^  M.  4*  3f .  8d.  (».).     And  see  Kewfon  v, 
W^smn^  %M,SfW.  764.  accord. 

If  the  pUatif^  perceiving  a  defect  hi  his  particular,  delivers  a  second 
particular  large  enough  to  comprehend  his  whole  demand,  yet  this  will 
ffioc  avail  him,  unless  delivered  under  a  judge's  order ;  but  he  will  be 
confined  to  his  first  particular.     Broum  v.  Watts,  1  Taunt,  363. 

The  particulars  were  formerlv  proved  by  the  production  of  the 
judge's  order ;  of  the  particulars  themselves ;  and  byproof  of  the  si^a- 
cnre  of  the  party,  his  attorney,  or  agent.  1  PhiU.  £v,  183.  But  since 
the  nde  T.  1  W.  4.  ^6.),  which  directs  that  a  copy  of  the  particulars  of 
demand  aad  of  the  defendant's  setoff^  shall  be  annexed  by  the  attor- 
ns to  the  record  at  the  time  it  is  entered  with  the  judge's  marshal,  it 
hs  no  longer  necessary  to  prove  the  delivery  of  them,  Macarthy  r. 
Smttk^  8  Bmg,  145.  nvt  the  particulars  are  not  thereby  made  part  of 
.the  record  and  incorporated  with  the  pleading  to  which  they  are  an- 
nexed. BoM  V,  HouHtrdj  5  Dowl,  P,  C,  438.  Ferg^9on  v.  Makon^ 
S  A.^  E.  245. 

^UE   SUBSTANXB  OP  THE  ISSCB  ONLY   NBBD  BE  PROVED. 

Tbe  substance  of  the  issue  joined  between  the  parties  need  alone  be 
proved.  Thus,  on  a  count  against  a  sheriff  for  a  voluntary  escape, 
the  plaintiff  may  prove  a  n^ligent  one«  Bonafous  v.  Walker,  2  T,  B, 
126.  So,  on  a  count  on  a  policy  averriug  a  total  loss,  be  may  prove  a 
partial  loss.  Gardiner  v.  Croasdaie,  2  Burr.  904.  If  a  plea  in  trespass 
alleges  two  matters,  either  of  which  amounts  to  a  justification,  proof  of 
one  of  them  is  sufficient,  though  they  may  both  be  put  in  issue  by  the 
replication.  SpUsintry  v.  MicklethwaUe,  1  Taunt,  146.  It  is  enough  if 
so  much  of  a  divisible  plea  of  justification  be  proved,  as  is  sufficient  to 
cover  as  much  as  the  plaintiff  proves  of  his  declaration  ;  Bedjvrd  v, 
Biriey,  3  Stark.  83. ;  (i.  e,  provided  the  rest  of  the  declaration  be 
covered  by  the  general  issue.)  So  if,  to  an  action  of  assault,  defendant 
pleads  arrest  for  felony,  and  a  battery  by  reason  of  resistance,  it  is 
needless  to  prove  the  resistance,  if  the  plaintiff  has  not  declared  for  the 
battery.  Atkmsan  o.  Wame,  1  C7.  ilf .  4*  R'  B27.  Where  defendant 
pleaded  that  plaintiff  received  a  bill  on  an  unlawful  time  bargain,  the 
dilimnce  to  be  paid  when  the  price  of  stock  was  below  a  certain  price, 
to  wit,  &c.,  it  was  held  that  the  price  was  immaterial.  Robson  v.  Fal^ 
lows,  3  New  Ca  392.  In  an  action  on  a  bond  the  condition  of  which 
is  timt  the  oh!igor  shall  not  cut  down  any  trees,  if  the  plaintiff  assigns 
for  breach  that  the  obligor  cut  down  twenty  trees,  he  may  prove  that 
pan  o^  that  number  only  were  cut  down.  Co,  Litt.  282.  a.  In  slander, 
the  plaintiff  is  entitled  to  a  verdict  pro  tanto  on  proof  of  some  of  the 
actionable  words  laid.    Conyaagnon  v,  Martm,  2  W.  Bl,  790.    In  re- 
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plevin,  the  defendant,  who  avows  for  rent  arrear,  is  entitled  to  a  ver- 
dict, though  he  prove  less  to  be  in  arrear  than  he  has  alleged,  as  one 
quarter  instead  of  two.  Harrison  v.  Bamby,  5  T,  R.  248.  When  an 
averment  in  a  declaration  is  divisible,  it  is  sufficient  to  prove  part  of  it, 
if  such  part  will  support  the  action.  Thus  where,  in  a  declaration  for  a 
false  return  of  nulla  bona  to  a  fi,  fa,  against  the  goods  of  A.  and  B.,  it 
was  alleged  that  A.  and  B  had  goods  within  the  bailiwick,  it  was  held 
sufficient  to  prove  that  either  A.  or  B  had  goods.  Jonet  v.  Clayton^ 
4  M,  4*  S,  349.  'With  regard  to  the  use  of  a  scilicet  or  videRcet  in 
pleading,  it  commonly  precedes  a  more  precise  statement  of  that  which 
has  been  already  alleged  generally.  Wherever  the  rules  of  pleading  re- 
quire certainty  (i.  e»  particularity)  in  the  statement,  the  rule  is  suffici- 
ently complied  with  by  introducing  the  particulars,  e.g.  time,  sum, 
number,  place,  &c.  after  a  tci/icet.  In  such  cases  it  is  unnecessary  to 
prove  the  statement  exactly  as  laid,  unless  it  be  matter  of  description. 
But  whenever  the  fact  stated,  or  the  precise  time,  sum,  &c.  alleged,  is 
material,  the  use  of  a  scilicet  will  not  relieve  the  party  from  the  neces- 
sity of  an  exact  proof.  Where  the  scilicet  is  omitted,  there  are  au^ 
thorities  for  holding  the  party  to  strict  proof  even  in  cases  where  such 
precision  is  wholly  beside  the  merits.  See  further  on  the  use  of  a 
scilicet,  Dakin*s  case.  2  ^Villnis,  Satmd,  290.  a.  n.  (I);  Cooper  v,  Blick, 
Q,  B.,  H.  T.  1842.  MSS,  A,  ^  JS.  N.  S. :  but  the  enlarged  powers  of 
amendment  given  to  judges  at  Nisi  Prius,  make  the  question  one  of 
less  importance* 

Variance,]  The  doctrine  of  variances  is  connected  with  this  head  of 
evidence.  It  is  a  general  rule  that  a  party  must  recover  secundum  alle* 
gata  et  probata,  and  cannot  succeed  upon  a  proof  that  differs  from  his 
allegation.  We  have  seen  that  if  a  matter  alleged  is  in  its  nature 
entire,  the  whole  must  be  proved ;  if  it  be  divisible,  then  only  so 
much  &s  will  leave  the  plaintiff  a  ground  of  action,  or  the  defendant 
a  sufficient  defence*  Contracts,  prescriptions,  records,  instruments, 
&c,  stated  in  pleading  are  entire,  and  must,  therefore,  be  entirely  and 
substantially  proved  as  laid  ;  whereas  torts  and  other  similar  acts,  are 
divisible,  ancl  may  be  proved  in  part  only.  See  Bristow  r.  Wright, 
2  Doug.  665.  ;  Qwmnet  v.  Phillips,  3  T,  R,  643. ;  Ricketts  v,  Salwey, 
2  B.q  A,  363.  366.  In  matters  immaterial,  impertinent,  or  merely 
formal,  a  variation  between  the  pleading  and  evidence  is  unimportant. 

Although  considerable  powers  of  amendment  at  the  trial  have  been 
conferred  on  the  courts  by  late  acts  of  parliament,  yet  the  law  in 
respect  to  variances  remains  the  same. 

Variance  in  contract — m  the  parties^  It  is  a  fatal  variance  if  it  ap- 
pear in  evidence  that  a  party,  who  ought  to  be  joined  as  plaintiff,  has 
been  omitted ;  Graham  v.  Robertson,  2  T,  R,  282. ;  but  it  is  no  variance 
to  omit  a  person  who  must  be  joined  as  defendant ;  the  non-joinder 
must  be  pleaded  in  abatement.  1  Saund,  291.  d,  n,  (4)  to  Cabell  v. 
Vaughan,  Where  a  contract  has  been  made  with  two  persons,  one 
of  whom  is  since  dead,  and  the  action  is  brought  upon  such  contract 
by  the  survivor  without  stating  the  fact  of  his  being  survivor,  it 
is  a  fatal  variance  ;  Jell  v,  Douglas,  ^  B.S^  A,  374. ;  but  it  is  other- 
wise with  regard  to  the  party  against  whom  an  action  is  brought, 
who  need  not  be  stated  to  be  survivor ;  for  the  joint  debt  may,  by 
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reason  of  the  death  of  the  party*  be  treated  as  if  it  bad  been  ori- 
gioaliy  a  separate  debt  Richards  v.  Heather^  \  B.^  A,  29.  Where  a 
contract  is  made  by  one  of  several  partners  (the  partnership  being 
really  interested),  it  is  no  variance  that  the  action  is  brought  in  the 
names  of  all  the  i)artners.  Gearett  v,  Handlejf,  ^  J3,  ^,  C.  66%,  Thus, 
where  an  application  is  made  to  a  banker,  a  member  of  a  firm,  for  a 
loan ;  and.  the  advance  is  made  out  of  the  money  of  the  firm  in  which 
the  partners  are  jointly  interested ;  the  action  may  be  brought  by  all 
the  members  of  the  firm.  Alexander  v.  Barker,  2  C.  ^  J.  133.  But  it 
is  otherwise  where  ihe  customer  sues  :  Thus,  where  the  joint  owners  of 
a  Tessel  permitted  one  of  their  body  to  keep  a  separate  account  with 
the  defendants  (bankers)  in  his  own  naine,  as  managing  owner,  it  was 
held  that  the  other  joint  owners  could  not  sue  for  money  had  and 
received,  on  the  ground  of  want  of  privity ;  Sims  v,  Brittain,  4  ^.  4*  Ad, 
375. ;  and  per  Parke  J.,  the  case  is  the  same  as  if  the  defendants  had 
been  the  bankers  of  the  single  owner.  Id,  377.  And  so  where 
the  joint  owner  kept  only  a  separate  account  with  the  banker,  to  the 
credit  of  which  he  paid  in  money  belonging  to  the  other  joint  owners. 
Sinu  V.  Bond,  5  B.  4"  ^d,  389.  But  where  a  married  woman  illegally 
deposited  the  monies  of  her  husband  with  a  banker  in  the  name  of  a 
child  under  age,  it  was  held  that  the  husband  might  sue  the  bankers 
for  money  had  and  received.  Caliand  v,  Loyd,  6  M,  ^  W.  26.  ^yhere 
three  persons  agreed  to  be  jointlv  interested  in  certain  goods,  but  that 
they  should  be  bought  by  one  of  them  in  his  own  name  only,  and  he 
made  the  contract  accordingly  ;  it  was  held  that  all  the  three  might 
sue  for  a  breach  of  that  contract ;  Cothay  v,  Fennell,  10  B,^  C,61\.; 
for  the  action  may  be  maintained  either  in  the  name  of  the  person  who 
actually  made  the  contract,  or  in  the  name  of  the  parties  really  in- 
terested. Skinner  v.  Stocks,  ^  B,  ^  A,  437.  And  where  an  attorney 
carried  on  business  under  the  firm  of  *'  A.  and  Son,"  the  son  not  being 
in  fact  a  partner  but  acting  as  a  clerk  to  his  father  and  receiving  a 
salary,  it  was  held  that  A.  might  maintain  an  action,  in  his  own  name, 
to  recover  from  a  client  the  amount  of  a  bill  for  business  done.  Kell 
V.  Ntanby^  10  ^.  <$■  C,  20.  An  agent  who  purchases  for  an  unnamed 
principal  (the  bought  and  sold  notes  being  made  out  in  the  agent's 
name)  may,  on  the  renunciation  of  the  contract  by  his  principal,  sue 
for  the  non-delivery  of  the  goods  in  his  own  name.  Short  v.  Spademan, 
%  B,^  Ad.  962.  ft  is  a  fatal  variance  to  describe  a  bond  conditioned 
for  payment  by  A,,  B.,  and  C,  as  a  bond  for  payment  by  A.,  B.,  and 
D.,  though  the  bond  be  several  as  well  as  joint,  and  the  action  be 
against  A.  severally.  Adams  v.  Bateson,  6Bing.llO,  Plaintiff  may 
join,  as  co-defendant,  a  dormant  partner  not  known  to  him  at  the  time 
of  the  contract,  even  where  there  was  a  written  agreement  (not  under 
seal)  to  which  such  partner  was  not  party ;  but  if  the  agreement  was 
with  A.  and  B.  and  the  survivor  of  them,  it  cannot  be  stated  as  one 
between  A.  and  C.  (the  dormant  partner)  and  the  survivor  of  them. 
Beckham  v.  Knight,  \  M.  ^  G,  738.  De  Mautort  r.  Saunders,  1  B.  <$• 
Ad.  398. 

Variance  in  contract — in  consideration^  It  is  not  necessary  for  the 
I>laintiff  to  set  out  all  the  several  [)arts  of  a  contract  consisting  of  dis- 
tinct and  collateral  provbions  :  it  is  sufficient  to  state  so  much  of  the 
contract  as  contains  the  entire  consideration  for  the  act,  and  the  entire 
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act  to  be  done  in  Yirtue  of  such  considef  ation,  including  the  time,  man* 
ner,  and  other  circumstances  of  its  performance.  Clarke  v.  Gray,  6 
£ast,  568.  Parker  r.  Palmer,  4,  B.  ^  A.  387.  But  the  omission  of 
any  part  of  the  consideration  is  a  fatal  variance.  Thus,  in  assumpsit 
by  a  landlord  against  the  assignees  of  a  bankrupt  on  an  agreement  to  pay 
ten  shillings  in  the  pound  for  rent  due  from  the  bankrupt  and  them- 
selves, it  appeared  that  part  of  the  consideration,  viz.  that  the  plaintiiT 
should  accept  a  surrender,  was  omitted ;  the  plaintiff  was  nonsuited. 
Dashwood  v.  Peart,  Manrdng^s  Index,  308.  So  where  the  contract  dr* 
clared  on  was,  to  deliver  to  the  plaintiff  tallow  at  U.  per  stone,  and 
the  contract  proved  was,  to  deliver  it  at  4«.  per  stone,  and  so  much 
more  as  the  plaintiff  paid  to  any  other  person,  the  variance  was  held 
fatal.  Churchill  v.  WiOnru,  1  T.  R,  447.  It  seems,  that  if  the  declar- 
ation state  the  consideration  to  be  certain  reasonable  reward,  evidence 
that  a  specific  sum  was  agreed  on  will  not  be  a  variance.  Semb.  per 
Chambre  J.,  Batfley  v,  Tudcer,  2  N.  R.  458. 

Variance  in  the  contract — m  the  promiie,]  It  is  only  necessary  to 
state  so  much  of  the  promise,  for  the  breach  of  which  the  plaintiff  pro- 
ceeds. Clarke  v.  Gray,  6  East,  568.  Thus,  where  the  plaintiff  declared 
that  in  consideration  of  his  re-delivery  to  the  defendant  of  an  unsound 
horse,  the  defendant  promised  to  dehver  to  him  another  horse  which 
should  be  worth  80/.,  and  be  a  voung  horse,  and  a  breach  was  assigned 
in  both  those  respects,  it  was  held  no  variance,  though  it  was  proved 
that  the  defendant  also  promised  that  the  horse  was  iound,  and  had 
never  been  in  harness.  Miles  v,  Sheward,  8  East,  7.  But  the  omis- 
sion of  a  qualification  in  the  promise  will  be  fatal.  Thus,  the  statement 
of  a  general  warranty  of  a  horse  is  not  supported  by  proof  of  a  war- 
ranty of  soundness,  excepting  a  kick  on  the  leg.  Jones  v.  Cowley,  4  B, 
4*  C.  445.  So  when  the  plaintiffs  declared  that  for  certain  hire  and  re- 
ward the  defendants  undertook  to  carry  goods  from  London,  and  de- 
liver them  safely  at  Dover,  and  the  contract  proved  was  to  carry  and 
deliver  safely  (fire  and  robbery  excepted),  the  variance  was  held  fatal. 
Latham  v.  Rutley,  2  B.  ^  C.  20.  So  a  promise  in  the  alternative  can- 
not be  stated  as  an  absolute  promise.  Penny  v.  Porter,  2  East,  2.  So 
a  contract  to  deliver  soil  cannot  be  declared  upon  as  a  contract  to  de- 
liver soil,  or  breeze,  if  it  appear  that  soil  and  breeze  are  different  articles. 
Clark  r.  Manstone,  5  Em,  239.  So  where  the  allegation  was,  that  the 
defendant  promised  to  farm  certain  land  in  a  husbandlike  manner,  and 
the  proof  was  that  he  promised  to  fiairm  the  land  in  a  husbandlike  man- 
ner to  be  kept  constantly  in  grass,  the  variance  was  held  fatal  Satmder' 
son  V.  Griffiths,  5B,  ^  C.  909.  A  contract  to  complete  works  within 
fourteen  days  before  Michaelmas  day,  is  not  proved  by  a  contract  to 
complete  them  fourteen  days  before  that  day.  Thomas  v.  Lambert,  3 
A,4r  E.6\.  But  if  the  omission  does  not  alter  the  l^al  effect  of  the 
promise  the  variance  is  immaterial.  Thus,  where  the  promise  was 
stated  to  be  to  deliver  a  quantity  of  gum  Senegal,  but  the  contract  ap- 
peared by  the  evidence  to  be  for  the  delivery  of  rough  gum  Senesal,  tne 
variance  was  held  immaterial,  it  appearing  that  all  gum  Senegal  on  its 
arrival  in  this  country  is  called  rough.  SUver  v.  HeselHne,  1  Chitty  Rcj). 
39.  So  where  the  declaration  stated  that  the  defendant  had  agreed  to 
buy  a  large  quantity  of  head  matter  and  sperm  oil  in  the  possession  of 
the  plaintiff  and  the  contract  proved  was  for  the  purchase  of  **  all  the 
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head  matter  and  speim  oil,  per  the  WUdman"  it  was  held  no  variance. 
WUdman  v.  Glouop,  \  B.  ^  A,  9. 

Variance  in  contract —  m  legal  effect,']  It  is  in  general  sufficient  and 
proper  to  describe  a  contract  according  to  its  legal  effect.  Thornton 
v,J<me$^  2  Marth,  287.  An  agreement  to  sell  oats  at  so  much  per  bushel 
must  be  taken  to  mean  the  legal  bushel,  and  will  not  be  supported  by 
evidence  to  sell  by  some  other  bushel.  Hockin  v.  Cooke,  4  7*.  i2.  314. 
So,  if  a  bill  of  exchange  is  stated  to  have  been  drawn  for  a  certain  sum 
of  money,  it  will  be  intended  to  be  English  money.  Kearney  v.  King, 
2  B,  ^  A,  301.  Sprotule  v.  Legge,  \  B,  ^  C,  16.  But,  upon  a  common 
count  for  money  lent,  it  is  no  variance  if  the  loan  is  proved  to  have 
been  of  foreign  coin,  as  pagodas.  Harington  r.  Macmorrit^  5  Taunt. 
228.  It  has  been  held,  that  a  statement  of  a  contract  to  deliver  saddles 
to  the  plaintiff  at  a  reasonable  price,  is  supported  by  proof  of  an  agree- 
ment to  deliver  saddles  *'  at  24ff.  a  26s/*  Laing  v,  Fidgeon,  6  Taunt, 
108.  See  Baylcy  v.  Tucker,  2  N.  R,  458.,  ante,  p.  60.  And  where  the 
agreement  is  silent  as  to  price,  the  law  implies  a  reasonable  one. 
Hoadty  v.  M'Laine,  10  Bhig,  483. ;  but  see  Acebal  v.  Levy,  10  Bing, 
316  post.  Where  the  declaration  was  for  not  removing  ^oods  in  a  rea* 
sonable  time,  and  the  contract  proved  was  to  remove  m  a  month,  it 
was  ruled  by  Lord  Kenyon  to  be  a  fatal  variance.  Hore  v.  MUner, 
Peakcy  42.  And  proof  of  a  contract  to  deliver  *'  at  the  shipping  price,*' 
will  not  support  a  count  for  goods  sold  at  a  reasonable  price.  Acebal 
V.  Levy,  10  Bing,  376.  An  averment  of  a  contract  to  do  an  act,  on 
request,  is  not  proved  by  a  contract  to  do  it  on  a  certain  day.  Bot' 
denote  v.  Gregory,  5  East,  111.  The  allegation  of  an  agreement  to 
take  a  full  cargo  of  wheat  is  not  supported  by  evidence  of  an  agreement 
to  take  on  board  500  quarters  of  wheat,  though  that  quantity,  in  fact, 
amounts  to  a  full  cargo.  Hariison  v,  Wilson,  2  Esp.  708.  But  see 
Wickes  V.  Gordon,  2  B.^  A.  335.  A  special  allegation  of  a  retainer 
**  at  a  certain  salary,  to  wit,  250/.  per  antium,**  can  be  supported  only 
by  proof  of  a  contract  for  a  specific  annual  salary.  Preston  v,  Butcker, 
1  Stark.  3.  The  statement  of  a  contract  for  the  purchase  of  a  "  cer- 
tain quantity,  to  wit,  eight  tons,**  of  goods,  is  supported  by  proof  of 
a  contract  for  the  purchase  of  about  eight  tons,  the  precise  qiutntity 
being  proved  to  be  eight  tons.  Gladstone  r.  Neale,  13  East,  410. 
The  statement  of  a  contract  to  deliver  stock  on  the  27th  of  February, 
is  proved  by  evidence  of  a  contract  to  deliver  on  the  settling  day,  coupled 
with  proof  that  the  settling  day  was  fixed  by  the  parties  to  mean 
the  27th  of  February.  Wickes  v.  Gordon,  2  B.  4r  A.  335.  An  aver- 
ment that  a  bill  was  drawn  by  certain  persons  using  the  style  of 
**  Ellis,  Needham,  and  Co.**  is  supported  by  proof,  that  the  bill  was 
drawn  by  A.  only,  under  the  firm  of  **  Ellis,  Needham,  and  Co."  Bass 
V.  Clive,  4  M.  4*  S.  13.  So  a  general  averment,  that  a  bill  was  accepted 
by  the  defendants,  is  proved  by  evidence  that  it  was  accepted  by  their 
authorized  agent  for  them.  Heys  v.  HeseUine,  2  Camp.  604.  A 
conveyance  to  the  defendant's  nominee  supports  an  averment  that  the 
defendant  became  the  purchaser.  Seaman  v.  Price,  R,  4>  M.  195.  A 
tenancy  from  year  to  year  may  be  declared  upon  as  a  lease  for  as  many 
years  as  the  tenancy  has,  in  fiict,  continued.  R.  v.  Herstmonceaux,  7 
B.  S^  C.  55\.  A  declaration  as  on  a  joint  bond  is  supported  by  proof 
of  a  joint  and  several  bond.     Middleion  v.  Sandjord.  4  Camp.  31.     In 
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an  action  on  a  promissory  note  by  A.  B.,  if  the  plaintiff  allege  that  the 
note  was  made  payable  to  him  by  the  name  of  A.  C,  and  the  note  ap- 
pears to  have  been  made  payable  to  A.  C,  the  plaintiff  is  entitled  to 
recover  if  it  be  shown  that  he  was  the  person  really  meant.  WMt  v. 
BarrcUy  2  Stark.  29.  Where  two  lots  are  sold  under  an  Inclosure  Act, 
a  special  count  upon  a  sale  of*  divers,  to  wit,  two  lots,  &c."  is  bad;  the 
agreements  being  separate  both  in  law  and  fact,  and  not  forming  one 
contract.  Jame$  v»  Shore,  1  Stark,  428. ;  and  see  Mmmenon  v,  HeeUt, 
2  Taunt,  47.  Declaration  stated  a  sale  of  a  house  for  the  residue  of  a 
term  of  years,  to  commence  Istof  January  next.  The  agreement  pro* 
duced  was,  *'  I  agree  to  sell  the  house  No.  163.  to  commence  on  1st  of 
January  next,"  £c.  Held  that  the  agreement  imported  a  sale  of  the  fee 
simple,  and  therefore  varied  from  the  declaration.  Hughtt  v,  Parker^ 
SM,^W,  244. 

Where  a  deed  is  verbally  set  out  with  a  "  testatum  exittit"  there  can 
be  no  variance  as  to  the  legal  effect.     Rou  v,  Parker,  lB,4r  C,  358. 

Variance  in  pretcripiion,  custom,  ^c]  Where  a  prescription  is  alleged 
in  bar,  it  is  an  entire  thing,  and  must  be  proved  as  laid.  Per  Hol- 
Toyd'J,,  Ricketts  v,  Saiwcy,  2  B,^A,  366.  The  proof  roust  be,  of  a 
presoription  as  ample  as  that  alleged  ;  and,  therefore,  an  alleged  pre- 
scription for  all  commonable  cattle,  is  not  proved  by  common  for  sheep 
and  horses  ouly.  Pring  v,  Henley,  B.  N,  P,  59.  out  such  a  prescrip- 
tion may  be  found  by  the  jury  upon  proof  that  the  claimant  has  turned 
on  aU  the  commonable  cattle  he  ever  kept,  though  these  should  happen 
to  be  only  sheep.  Mamjbld  v.  Pennington,  4  ^.  ^  C  161.  So  where 
the  defendant  prescribed  for  all  cattle,  &c.,  at  all  times  of  the  year, 
and  it  appeared  in  evidence  that  sheep  were  excepted  for  a  certain 
time  in  the  year,  the  court  held  the  prescription  not  proved.  R, 
V,  Hermitage,  Carth.  241.  Common  of  pasture,  "paying  so  much  for 
it,"  must  not  be  pleaded  as  unqualified  common.  Gra^s  Case,  5  Co, 
79.  A  prescriptive  right  to  enter  to  get  minerals  is  not  supported  by 
proof  of  a  right,  subject  to  payment  of  compensation.  Paddodc  v, 
Forreiter,  1  Dowl,  P.  C.  N,  S.  527.  But  the  proof  of  a  larger  prescrip- 
tion than  that  alleged  will  not  be  a  variance.  Thus,  where  the  plaintiff, 
in  reply  to  a  plea  of  distress  damage  feasant,  prescribed  for  a  right  of 
common  for  100  sheep,  and  the  jury  found  a  right  for  100  sheep  and 
nx  cows,  the  prescription  was  held  to  be  proved.  Bushwood  v.  Pond, 
Cro,  Eliz,  722.  If  the  proof  had  been  a  right  for  150  sheep,  the  court 
thought  it  would  have  been  a  variance.  S,  C,  And  see  Bruges  v, 
Searle,  Carth,  219.;  Bailiffs  of  Teukesbunf  v.  Bricknell,  I  Taunl,  142., 
1  Camp,  315.  (n).  An  allegation  of  a  right  of  ferry  from  A.  to  B.  is 
proved  by  evidence  of  a  ferry  from  A.  to  B.  and  back  again.  Pirn  v, 
Curell,  %  M,Sf  W,  234.  On  a  justification  by  the  lord  of  a  manor,  that 
the  lord  should  have  the  best  beast  on  the  tenant's  death,  the  custom 
proved  was  that  the  lord  should  have  the  best  beast,  or  good,  and  the 
variance  was  held  fiital.  Adderley  v.  Hart,  I  B,  4r  P*  394.  (n).  Where 
a  party  claimed  an  easement  to  dry  linen  in  a  certain  close  in  respect 
of  a  messuage  ;  proof  of  a  right  for  the  occupiers  to  dry  the  linen  of 
their  own  families  only,  was  held  insufficient.  Drewell  v,  Towler,  3  B, 
4r  Ad,  735.  Where  a  plea  of  justification  for  taking  two  horsesf  as  he- 
riots,  stated  an  immemorial  custom  in  the  manor  for  the  lord,  until  the 
division  of  a  certain  tenement  into  moieties,  to  take  a  heriot  upon  the 
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death  of  erery  tenant  dying  sdsed,  and,  ance  the  division,  to  take,  on 
the  death  of  every  tenant  dving  seiaed  of  either  of  the  moieties,  a  heriot 
fat  each  moiety  ;  it  was  held  that  this  muA  be  taken  to  be  one  entire 
cnstom,  and  not  two  distinct  customs  applicable  respectively  to  the 
tenement  before,  and  after,  the  division  of  it ;  and  that  the  custom 
was  disproved  by  evidence  that  the  division  was  made  within  memory. 
KingtmiU  v.  BtM,  9  EaH,  185. 

By  the  new  roles  of  pleading,  11.  T.  4  W.  4.,  all  pleas  of  rieht  of  way, 
common  of  pasture,  and  '*  other  similar  right,"  so  pleaded  as  to  be 
capable  of  heme  construed  distributively,  shall  be  taken  distributively. 
Thus,  if  the  plea  states  a  right  of  way,  with  carriages,  catde,  and  on 
foot,  and  the  jury  find  a  right  with  carriages,  and  on  foot ;  the  defend- 
ant shall  have  a  verdict  for  such  of  the  trespasses  as  are  justified  by  the 
right  found  ;  and  the  plaintiff  for  the  rest.  So  if  defendant  pleads  a 
right  of  common  for  divers  kinds  of  cattle,  and  the  jury  find  a  right  only 
for  a  particular  kind,  there  shall  be  a  vercQct  for  the  defendant  n>r  such 
trespasses  as  are  justified  by  the  right  found,  and  for  the  plaintiff  as  to 
the  rest.    See  poH  Appendix,  No.  I. 

Vmiance  in  torU^  The  omission  of  a  person  who  ought  to  be  joined 
as  fMnt^in  an  action  ex  delicto^  is  only  ground  of  plea  in  abatement, 
and  is  no  variance.  Dockwra^  v.  IHdcauon,  Skin.  640.  Bloxam  v.  Hub* 
bard^  b  Eatl^  480.  And  the  omission  of  a  person  who  might  hare  been 
joined  as  defendant^  cannot  in  any  manner  be  taken  advantage  of; 
Cabell  V,  Vaughan,  1  Saund,  291.  e.  n.  (4) ;  unless  in  the  case  of  one  par- 
cener, joint-tenant,  or  tenant  in  common  of  land  sued  in  respect  of  the 
land,  in  which  case  he  may  plead  the  non-joinder  of  his  co-tenant  in 
abatement.  IbkL  In  actions  of  tort,  it  is  no  variance  to  prove  a  part 
only  of  the  causes  of  action  stated.  Thus,  in  a  count  for  slander,  where 
the  obnoxious  words  contam  distinct  charges,  it  is  sufficient  to  prove  the 
words  conveying  any  one  of  those  charges,  provided  the  other  words 
do  not  affect,  or  modify  those  which  are  proved.  Flower  v.  Pedley, 
2  Etp.  491.  Where  the  plaintiff  declares  for  the  disturbance  of  a  right 
of  common'which  he  has  in  respect  of  a  messuage  and  land,  he  may 
prove  a  right  of  common  in  respect  of  the  land  only,  provided  he  has 
not  averred  the  land  to  be  appurtenant  to  the  messuage.  RickeUt  v, 
Salwey,  2  B.^  A,  360.  But  where  in  an  action  of  tort,  matter  of  con- 
tract 18  alleged,  it  must  be  proved  as  laid.  Brittow  v,  Wright^  2  Doug, 
664.  So  matter  of  description  must  always  be  proved  as  alleged ;  thus, 
in  a  declaration  for  assaulting  a  cohstable  in  the  execution  of  his  Mce, 
it  was  alleged  that  he  was  constable  of  a  particular  parish,  but  it  ap- 
peared in  evidence  that  he  was  sworn  in  for  a  liberty  of  which  the 
parish  was  part,  the  variance  was  held  fatal.  Goode*  v.  Wheatfy, 
1  Camp,  831.  The  facts  averred,  or  a  part  of  them  sufficient  to  con- 
stitute a  cause  of  action,  must  be  proved  as  laid.  Therefore  evidence 
that  the  defendant  made  a  statement  of  facts  amounting  to  a  charge  of 
tcriious  conversion,  will  not  support  a  count  for  imputmg  the  crime  of 
felony.  Tempest  v.  Chambers,  1  Stark,  67.  So  evidence  of  the  im- 
proper stowing  of  the  defendant'sanchor,  whereby  it  broke  into  another 
vessel  and  damaged  the  plaintiff's  eoods,  will  not  support  a  count 
stating  the  injury  to  have  been  caused  by  the  unskilful  steering  of  the 
defendant's  ship.  Huflman  v,  Bennett^  5  Esp»  886.  So  where  the 
'~   "        as  a  grievance  the  remote, and  not  the  proximate, cause 
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of  the  injury  inferred,  it  is  a  variance ;  as  where  the  declaration  stated, 
that  the  defendant  wrongfully  placed  and  continued  a  heap  of  earth, 
whereby  the  refuse  water  Was  prevented  from  flowing  away  from  his 
house  down  a  ditch ;  and  it  appeared  in  evidence  that  the  heap  was 
not  originally  placed  so  as  to  obstruct  the  water,  but  in  process  oi  time 
was  trodden  down  by  straneers,  and  fell  into  the  ditch,  and  so  ob- 
structed it,  the  variance  was  held  fatuL  Fitzsmums  v.  IngUiy  5  Taunt. 
534.  Where  plaintiff  declares  for  the  diversion  of  water  by  cutting  and 
continwng  a  sewer  on  defendant's  land,  it  is  enough  to  prove  a  diversion 
.by  continuing  it  only ;  Dukes  v.  GostUngf  I  New  Ca,  588. 592. ;  and  where 
plaintiff  su^  defendant  in  tort  for  so  negligently  making  out  the  ac- 
counts of  a  partnership,  of  which  the  plaintiff  was  one,  and  ascertaining 
the  balance  due  to  each,  that  he  was  a  loser  thereby,  and  alleged  a  re- 
tainer by  the  plaintiff,  it  was  held  no  variance  to  show  a  retainer  of  the 
defendant  by  ail  the  partners.     SUny  v,  Richardson^  6  New  Ca.  123. 

In  actions  of  tort,  as  in  other  cases,  it  is  sufficient  to  state  matters 
according  to  their  legal  effect.  Thus,  in  an  action  by  the  consignor  of 
goods  against  the  carrier  on  a  promise  to  carry  them  for  a  certain 
reward  to  be  paid  by  the  plaintiff,  proof  of  an  agreement  between  the 
consignor  and  consignee,  that  the  latter  shall  pay  the  carriage,  is  no 
variance ;  the  consignor  being  in  law  liable  to  the  clefendant.  Moore  v. 
IVilson,  IT.  R,  659.  So  in  an  action  on  the  case  for  damages  occa- 
sioned by  the  defendant's  negligence  in  driving  his  carriage,  it  is  suffi- 
cient to  show  that  the  damage  was  occasioned  by  the  negligence  of  his 
.servant.  ^Brudker  v.  Fronumt^  6  T.  R.  659. 

Variance  m  matters  of  inducement  and  surplusage.]  Inducement,  wh^ 
ther  in  an  action  ex  contractu  or  delicto^  does  not  require  so  much  pre- 
cision of  proof  as  the  gist  of  the  action.  Thus,  where  the  plaintiff 
declared  specially  on  the  sale  of  a  lease  commencing  at  a  certam  date, 
and  that  defendant  was  to  take  the  stock  at  a  valuation,  and  then  averred 
the  valuation  and  non-payment ;  held,  that  a  variance  in  the  date  of 
the  lease  was  immaterial.  Weldi  v.  Fisher^  8  TautU.  338.  So  in  an 
action  to  recover  the  double  value  of  goods  removed  to  prevent  a  dis- 
tress, the  precise  amount  of  rent  in  arrear  is  immaterial,  and  need  not 
be  proved  as  laid.  Gwinnet  v.  Phillips,  3  T  R.  643.  But  in  Case  for 
an  irregular  distress,  the  landlord  to  whom  the  rent  was  due  must  be 
correctly  stated  ;  for  it  is  not  mere  inducement,  but  may  be  traversed. 
Ireland  v.  Johnson,  1  New  Ca.  162.  Where  the  plaintiff  complained  of 
a  nuisance  to  his  land  in  the  defendant's  close  "  used  as  a  private 
road,"  if  he  proves  the  nuisance  in  the  close,  he  need  not  show  it  to  be 
a  private  roaxl.     Dukes  v.  GostUng,  1  New  Ca.  588. 

Variance  in  records,  writs,  (J-c]  Where  a  record  is  stated  by  way  of 
inducement  and  is  not  the  gist  of  the  action,  it  is  not  necessary  to 
describe  it  with  a  prout  patet,  &c.,  and  it  is  sufficient  to  prove  it  sub- 
stantially. Thus,  in  an  action  for  a  false  return  to  nji.fa.,  where  the 
declaration  stated  that  the  plaintiff  in  Trinity  term,  2  G.  4.,  recovered. 
Sec,  prout  patet  per  recordum;  and  a  judgment  of  Easter  term,  3  G.  4., 
was  given  in  evidence,  it  was  held  no  variance,  and  the  prout,  &c.  was 
surplusage.  Stoddart  v.  Palmer,  3  B,  4r  C.  2.  Phillips  v.  Shaw,  4  B. 
4*  A.  435.  But  where  the  judgment  is  the  gist  of  the  action  it  is  other- 
wise.   Thus  in  an  action  of  debt  on  a  judgment,  if  the  declaration 
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fttate  the  Judgment  to  have  been  recovered  in  such  a  tifrm,  prout  patet, 
&c.,  and  it  appears  in  evidence  to  have  been  recovered  in  another  term, 
the  tariance  is  fiital.  Rattait  v.  Sfraion,  1  H.  BL  49.  In  an  action  for 
a  malicioos  prosecution  it  was  averred  that  the  defendant  prosecuted 
an  indictment  against  the  plaintiff  until  afterwards,  to  wit«  on  a  certain 
day,  the  plaintiff  ti as  in  due  manner  acquitted;  the  record  of  acquittal 
was  on  another  day ;  but  the  court  held  that  the  variance  was  innroa* 
terial,  and  that  the  averment  was  substantially  proved.  Purceil  v.  Mao 
namara,  9  East^  157.  In  an  action  for  maliciously  arresting  and  hold- 
ing the  plaintiff  to  bail,  the  declaration,  in  setting  out  the  judgment  by 
d^aidt  m  the  former  action,  stated^  **  that  it  was  thereupon  considered 
that  the  plaintiffs  should  take  nothing  by  their  said  writ,  but  that  they 
and  their  pledges  to  prosecute  should  be  in  mercy,  4>r./'  it  was  held  to 
be  no  material  variance  that  the  record  produced  had  not  the  words* 
*^and  their  pledges  to  prosecute,"  but  only  an  ^c;  for  those  words 
might  be  rejected  as  surplusage,  the  substance  of  the  allegation  being 
the  discontinuance  of  the  former  suit.  Judge  v,  Morgan^  13  Eati,  547« 
An  averment  in  an  action  for  an  escape,  that  bail  above  was  put  in 
before  a  judge  at  chambers,  ^  as  appears  by  the  record  of  the  recog- 
nizance,** is  not  supported  by  evidence  of  an  examined  copy  of  the  entry 
of  the  recognizance  of  bail,  stating  the  recognizance  to  have  been  taken 
before  the  court  at  Westminster,  Sevan  v.  Jones,  4f  B,  ^  C\  403.  In  an 
action  against  the  sheriff  on  the  stat.  8  Ann.  c.  14.,  an  averment  that 
the  Ji.  fa,  issued  out  of  the  King's  Bench  is  not  proved  by  a  J!, fa.  issu- 
ing out. of  the  Common  Pleas.  Sheldon  v,  Whiitaker,  ^B,fC,  657. 
W  here  a  declaration  for  an  escape  stated  a  judgment  recovered  in  Easter 
term,  5  G.  4.,  and  a  scire  facias  nnd  an  award  of  execution  by  the  court, 
in  T.  T.  and  a  commitment  of  the  defendant  thereupon  to  the  custody  of 
the  marshal,  it  was  held  not  to  be  necessary  to  prove  the  set.  fa,  Bioni" 
fiM  V.  Jones^  4  B.  4*  C.  380.  See  also  Edwards  v,  Lucas,  5B,^  C.  339. 
The  description  of  an  act  of  parliament  as  **  an  act  passed  in  the  second 
and  third  years  of  the  reign,  &c.*'  is  bad :  it  should  be  "  in  the  session 
of  the  second  and  third,"  &c.  R.  v.  Biers,  I  A,  4r  E,  327.  'Or  it  may 
be  described  as  passed  in  the  year  indorsed  on  it.  Scmb,  33  Geo.  3. 
c.  13. 

Variance  in  deeds.]  When  a  deed  is  stated  in  pleading,  it  must  he 
proved  as  stated.  Therefore,  where  a  covenant  is  set  out  absolutely 
without  the  qualifying  context  which  belongs  to  it,  the  variance  will 
be  fatal.  Howell  v,  Richards,  1 1  East,  641.  So  where  the  declaration 
stated  a  covenant  to  repair  generally,  and,  on  non  est  factum  pleaded,  it 
appeared  that  the  covenant  contained  an  exception  of  "  fire,  and  all 
other  casualties,"  Lord  Ellenborough  held  the  variance  fatal.  Tern* 
pany  v,  Bnmand,  4  Camp,  20. ;  and  see  Swallow  v,  Beaumont,  2  J?.  4* 
A.  765.  But  when  it  is  stated  that  by  a  certain  deed,  ^*  it  is  witnessed,** 
&c.,  there  can  be  no  variance  if  the  very  words  of  the  deed  are  set  out. 
Per  Uolroyd  J.,  Ross  v.  Parker,  \  B.^C,  362.;  ace.  Bushell  v.  Beavan, 
1  New  Ca,  119,  120.  Where  a  deed  contains  a  proviso  in  defeasance 
of  a  covenant,  but  not  incorporated  therewith,  it  is  no  variance  to  omit 
such  proviso  -,  Gordon  v,  Gordon,  1  Stark,  294. ;  unless  the  proviso  be 
referred  to  in  the  covenant,  in  which  case  it  will  be  taken  to  form  part 
of  it;  Vavasour  v,  Omirod,  6  B,  4^C,^30.i  Shaw  v.  Poynter^  2  A,  4^ 
E.S12. 
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A  deed  may  be  (and,  unless  with  a  testatum  exUtU,  must  be)  stated 
according  to  its  legal  effect.  Thus,  where  a  lease  was  stated  in  a  d&> 
daration  to  be  made  by  the  plaintiff  of  the  one  part,  and  T.  R.  of  the 
other  part,  but  appeared  in  evidence  to  have  been  actually  made  by  the 
piaintiff  and  hit  wife  of  the  one  part,  and  T.  R.  of  the  other  part,  it 
was  held  to  be  no  variance.  Arnold  v.  Revoult^  \  B.^  B,  443.  If  a 
plaintiff  states  the  legal  effect  of  a  deed,  the  defendant  has  a  right  to 
see  it  on  oyer,  and  if  the  meaning  varies  from  that  attributed  to  it  in 
the  declaration,  in  order  to  take  advantage  of  that  variance  he  should 
plead  ntm  ettjactum  without  setting  out  me  deed ;  if  it  does  not  sup- 
port the  breach  he  should  set  it  out  and  demur ;  if,  however,  he  sets 
out  the  deed  on  oyer,  and  pleads  non  est  factum^  the  only  question  at 
the  trial  of  that  issue  is,  whether  the  deed,  whereof  the  tenor  is  set 
out,  was  executed  by  the  defendant  or  not.  Snell  v.  Snell,  4fB.^C,l'^\, 
Pittne  V,  Emery,  2C,M,4r  B.  304.  The  cases  on  this  head  of  variance 
are  numerous,  but  have  become  of  less  importance  since  the  late  act 
for  amending  variances. 

Variance  in  time.'^  Where  the  time  is  material,  or  where  it  is  allied 
by  way  of  description,  it  must  be  proved  as  laid.  Thus,  in  debt  to 
recover  penalties  for  usury,  the  day  on  which  the  money  was  lent  is 
material,  though  laid  under  a  videlicet^  and  a  variance  from  that  day  is 
fatal.  Fox  V.  KeeBng,  2A,^E,  670.  So  where  a  writ  was  described 
in  terms,  and  on  the  production  of  the  writ  it  appeared  to  be  returnable 
on  a  different  day  from  that  stated,  the  variance  was  held  to  be  £ital, 
though  the  day  was  laid  under  a  videlicet.  Green  v.  Bennett,  1  T.  B. 
656.  So  where  the  declaration  alleged  that  the  defendant,  on  such  a 
day,  made  his  certain  bill  of  exchange,  **  bearing  date  the  da;^  and  year 
aforesaid,"  and  the  real  date  of  the  bill  was  dirorent,  this,  being  a  vari- 
ance in  matter  of  description,  was  held  fieital.  Anon.  2  Camp.  308.  (n). 
-  But  where  the  time  is  neither  material  nor  matter  of  description,  a 
variance  from  it  will  not  be  fatal.  Thus,  where  the  dedaration  stated, 
that  the  defendant  made  his  certain  bill  of  exchange  on  such  a  day,  but 
not  that  it  bore  date  on  that  day,  a  variance  was  held  to  be  immaterial. 
Coson  V.  Lyon,  2  Camp.  307.  (n).  So  where  the  declaration  alleged 
that  a  bill  drawn  on  the  18th  August,  and  payable  sixty  days  after 
sight,  was  **  afterwards,  to  wit,  on  the  day  and  year  aforesaid,"  accepted 
by  the  defendant,  and  the  bill  appeared  to  be  accepted  on  the  19th 
September,  Lord  Ellenborough  held  the  variance  immaterial.  F)ree* 
man  v.  Jacob,  4  Camp.  209.  So  in  an  action .  by  indorsee  against 
drawer,  where  a  bill  was  stated  in  the  declaration  to  have  been  in- 
dorsed btfore  it  became  due,  and  appeared  in  evidence  to  have  been  in- 
dorsed i^fter  it  became  due,  the  variance  was  held  immateriid.  Young 
V.  Wright,  1  CVrmp.  139.  So  in  trespass  the  dav  is  immaterial;  but  in 
trespass  with  a  continuando,  or  with  a  '*  divers  days  and  times,"  thoueh 
the  plaintiff  may  prove  any  number  of  trespasses  within  the  time  laid, 
yet,  it  is  said,  he  can  only  prove  a  single  act  of  trespass  before  the  first 
day.  B.  ^.  P.  86.  See  MSS.  of  Chi»mbre  J.  cited  8  Selw.  N.  P.  Treu 
patty  v.,  and  Hume  v.  Oldacre,  1  Stark.  351. 

Variance  in  place.]  Whenever  a  place  b  mentioned  by  way  of  de« 
scription,  and  not  merelv  as  venue,  a  variance  will  be  fatal,  even  though 
the  local  situation  need  not  have  been  mentioned.     Gueti  v.  Camnont^ 
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S  Camp,  235.  Where  the  action  is  not  local,  the  description  of  the 
pbice  may  be  referred  to  venue,  and  a  yariance  will  not  be  material. 
Thus  in  an  action  for  negligence,  an  allegation  that  the  plaintiflTs  boat 
was  run  down  in  the  Thunes  near  the  Half-way-reach,  is  supported  by 
proof  that  the  boat  was  run  down  in  the  Half* way-reach.  Drewry  n. 
Tuu$t  4  T.  R,  558.  So  in  an  action  on  the  case  for  setting  up  a 
mark  in  front  of  the  plaintiff's  dwelling-house,  in  order  to  defame 
him  as  the  keeper  of  a  brothel,  if  the  dedaration,  after  describing  the 
house  as  situate  in  a  certain  street  called  A.  street,  in  the  parish  of 
O*  A.  Tthere  being  no  such  parish),  afterwards  state  the  nuisance  to  be 
erectea  and  placed  in  theparith  q/oresaid,  it  will  be  ascribed  to  venue, 
and  need  not  be  proved  as  laid.  Jeffhia  v,  Duruxnnde,  1 1  Eastf  226. 
But  in  an  action  on  the  case  for  a  nuisance  in  erecting  a  weir,  described 
in  the  declaration  to  be  at  H.,  and  proved  to  be  at  a  lower  part  of  the 
same  water  called  T.,  the  variance  was  held  fatal.  Shaw  v.  Wrigley, 
cited  8  Eati,  500.  Where  the  allegation  of  place  is  descriptive  of  a 
contract,  it  must  be  proved  as  laid.  Thus,  in  an  action  a^nst  a  car- 
rier, a  oodsdescription  of  the  termim  in  the  contract  of  carnage  is  fatal. 
Tudcerv.CTackim^%SUark.dS&.  Woodward  v.  Booth,!  B.^C.  301. 

Amendment  cfvariancet  ai  Nisi  Priut.]  As  the  power  of  amendment 
during  a  trial  is  immediate!  v  connected  with  the  subject  of  variance, 
and  was  conferred  on  the  judges  by  the  l^pslature  for  the  express  pur- 
pose of  preventing  the  feilure  of  justice  by  reason  of  such  variances,  it 
WKf  be  proper  to  consider  it  in  this  phice.  By  9  Geo.  4.  c.  15.,  it  is 
enacted,  that  it  shall  and  may  be  lawful  £or  every  court  of  record  hold- 
ag  pleas  in  civil  actions,  or  any  judge  sittinff  at  Nisi  Prius,  if  soch 
court  or  judge  shall  see  fit  to  do  so,  to  cause  the  record  on  which  any 
trial  may  be  pending  before  any  such  judge  or  court,  in  any  civil  action, 
when  any  variance  shall  appear  between  any  matter  in  writing  or  in 
print,  produced  in  evidence,  and  the  recital  or  setting  forth  thereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  foruiwith  amended 
in  such  particular  by  some  officer  of  the  court,  on  payment  of  such 
costs,  if  any,  to  the  other  party,  as  such  judge  or  court  shall  think  rei^ 
•onable,  and  thereupon  the  tnal  shall  proceed  as  if  no  such  variance 
had  appeared ;  and  in  case  such  trial  snail  be  had  at  Nisi  Prius,  the 
order  for  the  amendment  shall  be  indorsed  on  the  postea  and  returned 
together  with  the  record,  and  thereupon  the  papers,  rolls,  and  other 
records  of  the  court  from  which  such  record  issued,  shall  be  amended 
•ocorcUngly. 

Under  this  act  it  was  adjudged  that  it  only  applied  to  cases  in  which 
a  writing  was  actually  produced  at  the  trial.  Therefore  in  an  action 
lor  libel,  where  (the  wnting  being  lost)  parol  evidence  was  given  of  its 
contents,  there  being  a  variance  between  that  evidence  and  the  libel 
set  forth,  it  was  held  that  the  judge  had  no  power  to  amend.  Brookt 
r.  BUmekard,  1  C.S^  M.119. 

As  the  powers  of  this  act  are  much  narrower  than  those  conferred 
by  the  3  a  4  Will.  4.  c.  42.,  it  is  on  the  latter  that  parties  now  chiefly 
rely.  By  this  act,  after  reciting  (section  23.)  that  great  expense  is 
often  incurred,  and  delay  or  failure  of  justice  takes  place,  at  trials,  by 
reason  of  variances  as  to  some  partictilar  or  particulars  between  the 
proof  and  the  record,  or  setting  forth  on  the  record,  or  document  on 
which  the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  and 
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other  matters  or  circumstances  not  material  to  the  merits  of  the  case, 
and  by  the  mis-statement  of  which  the  opposite  party  cannot  have  been 
prejudiced,  and  the  same  cannot  in  any  case  be  amended  at  the  trial, 
except  where  the  variance  is  between  any  matter  in  writing  or  in  print 
produced  in  evidence,  and  the  record  t  it  is  enacted  that  it  shall  be 
lawful  for  any  court  of  record  holding  plea  in  civil  actions,  and  any 
judge  sitting  at  Nisi  Prius,  if  such  court  or  judge  shall  see  fit  so 
to  do,  to  cause  the  record^  turit,  or  document  on  which  any  trial  may 
be  pending  before  any  such  court  or  judge,  in  ant^  civil  action^  or  in 
ony  information  in  the  nature  of  a  quo  warranto,  or  proceedings  on 
a  numdanuUf  when  any  variance  shall  appear  between  the  proof  and 
the  recital  or  setting  forth  on  the  record,  writ,  or  document  on 
which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
name,  or  other  matter^  in  any  particular  or  particulars  in  the  judgment  of 
such  court  or  judge  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his 
action,  prosecution,  or  defence,  to  be  forthwith  amended  by  some 
officer  of  the  court  or  otherwise,  both  in  the  part  of  the  pleadings 
where  such  variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to  payment 
of  costs  to  the  other  party,  or  postponing  the  trial  to  be  had  before  the 
^ame  or  another  jury,  or  both  payment  of  costs  and  postponement,  as 
such  court  or  judge  shall  think  reasonable; — and  in  case  such  variance 
shall  be  in  some  particular  or  particulars  in  the  judgment  of  such  court 
or  judge  not  material  to  the  merits  of  the  case,  but  such  as  that  the  oppo- 
site party  may  have  been  prejudiced  thereby  in  the  conduct  of  bis  action, 
prosecution,  or  defence,  then  such  court  or  judge  shall  have  power  to 
cause  the  same  to  be  amended  upon  payment  of  costs  to  the  other 
party,  and  withdrawing  the  record  or  postponing  the  trial  as  aforesaid, 
as  such  court  or  judge  shall  think  reasonable  ;-— and  after  any  such 
amendment  the  trial  shall  proceed,  in  case  the  same  shall  be  proceeded 
with,  in  the  same  manner  in  all  respects,  both  with  respect  to  the  Ha* 
bility  of  witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no 
such  variance  had  appeared ;  and  in  case  such  trial  shall  be  had  at  Nisi 
Prius  or  by  virtue  of  such  writ  as  aforesaid,  the  order  for  the  amend- 
ment shall  be  indorsed  on  the  nostea  or  the  writ,  as  the  case  may  be, 
and  returned  together  with  the  r^ord  or  writ,  and  thereupon  such 
papers,  rolls,  and  other  records  of  the  court  from  which  such  record  or 
wnt  issued,  as  it  may  be  necessary  to  amend,  shall  be  amended  accord- 
ingly ;  and  in  cane  the  trial  shall  be  had  in  any  court  of  record,  then 
the  order  for  amendment  shall  be  entered  on  the  roll  or  other  docu- 
ment upon  which  the  trial  shall  be  had  ;  —  provided  that  it  shall  be 
lawful  for  any  party  who  is  dissatisfied  with  toe  decision  of  such  judge 
at  Nisi  Prius,  sheriff,  or  other  officer  respecting  his  allowance  of  an^ 
such  amendment,  to  apply  to  the  court  from  which  such  record  or  wnt 
issued,  for  a  new  trial  upon  that  ground,  and  in  case  any  such  court 
shall  think  such  amendment  improper,  a  new  trial  shall  be  granted  ac- 
cordingly, on  such  terms  as  the  court  shall  think  fit,  or  the  court  shall 
make  such  other  order  as  to  them  shall  seem  meet. 

By  section  24.  it  is  enacted,  that  the  said  court  or  judge  shall  and 
may,  if  they  or  he  think  fit,  in  all  sueh  cases  of  variance,  instead  of 
causing  the  record  or  document  to  be  amended  as  aforesaid,  direct  the 
jury  to  find  the  fact  or  facts  according  to  the  evidence,  and  thereupon 


Amendment  of  Variance.  69 

such  finding  shall  be  stated  on  such  record  or  document ;  and,  not- 
withstanding the  finding  on  the  issue  joined,  the  said  court,  or  the  court 
from  which  the  record  has  issued  shall,  it'  they  shall  think  the  said 
variance  immaterial  to  the  merits  of  the  case,  and  the  mis-statement 
such  as  could  not  have  prejudiced  the  opposite  party  in  the  conduct  of 
the  action  or  defence,  give  judgment  according  to  the  very  right  and 
justice  of  the  case. 

Cotes  on  the  3^  ^  Will, 4.  e. 43.]  Since  this  act  it  has  been  said, 
that  "  parties  roust  not  come  down  to  trial  on  the  ground  that  there 
18  a  variance  which  they  suppose  a  judge  will  not  rectify  ; "  Doe  v.  Ed- 
wards,  1  M,  4*  Boh.  321. ;  and  the  courts  will  amend  in  the  very  {K>int  in 
issue,  though  one  party  has  previously  notified  to  the  other  his  intention 
to  insist  on  the  variance.  Gayler  v,  Farrani,  4  ^ew  Ca.  287.  W/tit' 
wUl  V.  Scheer,  SA,4rE,S0\.  The  amendment  must  be  during  the 
trial  and  before  verdict.  Braskier  v,  Jackson,  6  M.  Sf  W.  549.  The  re- 
cord may  be  amended,  though  there  is  also  a  demurrer  on  the  record 
which  may  be  affected  by  the  amendment.  Semh,  Duckworth  v,  Har^ 
rison,  5  M,  Sf  W,  427.  Amendments  will  not  be  refused  on  the  ground 
of  the  action  being  harsh  or  oppressive.  Doev,  Edwards,  supra.  The 
discretion  of  the  judge  at  Nisi  Frius,  to  refuse  an  amendment,  cannot 
be  controlled  by  a  subsequent  application  in  banc ;  Doe  v,  Errmgton, 
\  A.  Sf  E,  750.  (n);  unless  it  be  by  consent  of  the  parties  reserved  at 
Nisi  Prius  before  the  verdict  is  recorded ;  Roberts  v.  Snell,  1  M,^  G. 
577. ;  though  it  is  otherwise  if  the  amendment  be  allowed.  See  8e<^. 
23.  adfinem. 

Where  the  declaration  stated  service  of  a  copy  of  subpoena  on  the 
defendant,  and  it  was  proved  that  the  copy  was  confined  to  so  much 
as  related  to  the  defendant.  Lord  Tenterden  amended  the  declaration 
accordingly,  and  the  amendment  was  afterwards  upheld  in  banc.  Mas^ 
termam  v,  Judson,  8  Bing,  224.  A  variance  in  the  name  of  the  payee  of 
a  bill,  not  being  a  party  to  the  action,  will  be  amended.  Parks  v.  Edge, 
1  C  4"  M,  429.  So  the  local  description  of  premises  in  ejectment ; 
Doe  V,  Edwards,  1  M,  S^  Rob.  321. ;  and  the  date  of  the  demise.  Doe 
V,  Leaeh,  9  DowL  P.  C.  877.  Where  there  was  a  joint  demise,  Taun- 
ton J.  refused  to  allow  the  declaration  to  be  amended  by  making  two 
several  demises ;  Doe  v,  Errington,  1  ilf  .  4"  Rob,  343. ;  nor  will  the 
judge,  under  this  act,  amend  b^'  striking  out  inuendoes  at  the  trial. 
Prudhomme  v.  Eraser,  id.  435.  in  Case  ,for  fraudulent  representation,' 
a  variance  in  the  defendant's  representation  will  be  amended,  if  it 
makes  no  difference  in  the  merits.  Mash  v.  Densham,  id,  442.  .  Where 
it  is  probable  that  the  defendant  would  have  pleaded  differently  if  a 
contract  had  been  properly  stated,  an  amendment  instanter  will  not  be 
allowed  ;  but  it  is  otherwise  if  it  appears  from  the  evidence  at  the  trial 
that  no  other  plea  could  have  been  supported.  Ivey  v.  Young,  id, 
545.  A  promise  to  pay  may  be  amended  into  a  promise  to  guarantie, 
Hanbury  v,  Eila,  \  A,^  E.61,  The  amount  of  a  penalty  in  a  bond 
sued  on,  may  be  amended.  HtU  v.  Salt,  2C.4r  M,  42 1.  A  declaration 
on  an  acceptance  payable  at  A.,  "  and  not  elsewhere,"  may  be  amended 
by  striking  out  the  latter  words.  Htgghts  v,  Nichols,  7  DowL  P,  C.  551. 
In  assumpsit  the  declaration  averred  that  a  railroad  was  completed 
*^  fitr  the  general  conveyance  of  passengers  ;*^  the  plea  traversed  the  com- 
pletion for  the  general,  &c.  ;  held,  that  the  record  was  ^pnendable  by 
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expunging  the  words  in  italics  from  both  declaration  and  plea.  Evans 
V.  Fryer,  10  A,  8f  E.  609.  A  note,  as  declared  upon,  may  be  altered 
as  to  date,  parties,  and  duration,  where  it  appears  that  there  was  no 
other  note  between  the  parties.  Beckett  v,  Dutton,  7  M,  4r  ^«  1^7. 
The  terms  of  the  tenancy  m  an  avowry  may  be  amended,  though  issue 
has  been  taken  on  them.  Gayler  v,  Farrant,  4  New  Ca,  886.  An 
BTOwry  under  stat.  11  Oeo.  2.  c.  19.  s.  22.,  may  be  altered  into  a  com- 
mon law  avowry ;  or,  where  pleaded  by  assignee  of  the  reversion  of  part 
of  the  premises,  mav  be  reduced  to  the  proportionate  rent  of  that  part. 
Roberts  v.  Snell,  I  M.^rO,  577.  But  where  the  declaration  stated  a 
demise  and  a  breach  of  agreement  for  quiet  enjoyment,  the  court  held 
that  the  judge  at  Nisi  Prius  had  rightly  refused  to  alter  it  into  an  action 
on  an  agreement  for  a  lease  with  a  breach  of  want  of  title  to  grant  it. 
Brasfder  v,  Jackson,  6  M,  ^  W,  549.  Where  the  amendment  in  a  spe- 
cial assumpsit  consists  in  a  reduction  of  the  demand  on  the  defendant, 
defendant  is  entitled  ta  costs  if  he  submit  to  pay  the  reduced  demand ; 
but  if  he  disputes  the  right  in  toto,  he  is  entitled  only  to  the  costs  occa- 
sioned by  the  mis-statement.  Smith  o.  Brandram,  2  M.  ^  G,  244.  An 
instrument,  declared  on  as  a  bill,  was  allowed  to  be  amended  as  a  note ; 
and  Alderson  B.  at  the  same  time  amended  the  judge's  order  for  admit- 
ting the  handwriting  accordingly.  Moil&et  f>,  Powell,  6  C,^  P,  838. 
A  contract,  as  carriers,  may  be  altered  into  one  as  wharfingers ;  and  if 
the  circumstances  shew  that  defendant  might  have  pleaded  differently 
to  the  amended  declaration,  the  judge  will  postpone  the  trial  in  order 
to  give  time  to  plead  de  novo.    Pony  v.  Fairkttrst,  2  C.  M.  4*  B»  190. 

Declaration  for  an  escape :  pleas,  1.  not  guilty,  2.  no  arrest ;  the 
evidence  proved  a  negligent  omission  to  arrest,  which  was  found  spe- 
cially by  the  jury,  and  indorsed  agreeably  to  sect.  24.  The  jury  found 
dunaees  for  plaintiff,  and  found  both  pleas  for  defendant :  held,  that 
plaintiff  was  entitled  to  judgment  and  general  costs,  and  defendant  to 
the  costs  of  the  issues.  Guest  v.  Elwes,  5A.^EA\S,  It  follows, 
therefore,  that  the  variance  in  the  above  case  might  have  been  amended 
by  the  judge  of  assize.  But  where  an  avowry  stated  a  Michaelmas 
holding,  to  which  plaintiff  pleaded  a  tender  and  non  tenuit,  and  the 
jury  found  an  old  Michaelmas  holding,  and  that  the  plaintiff  had  ten- 
dered the  rent,  whereupon  the  judge  refosed  to  amend  the  second  issue, 
but  directed  the  finding  to  be  indorsed ;  it  was  held,  that  the  court  above 
ought  not  to  give  judgment  for  the  defendant  upon  such  indorsement, 
though  they  had  no  power  to  expunge  it.  Knight  v,  M*DouaU,  \2A, 
4r  E.  438.  Where  tne  mis-statement  may  have  pr^udiced  the  defence, 
the  course  is  to  permit  the  amendment  at  Nisi  Prius  on  terms  :  and 
accordingly,  in  two  cases  of  slander,  a  material  variance  in  the  words 
was  amended  on  the  terms  of  the  plaintiff's  withdrawing  the  record  and 
paying  costs  of  the  day,  with  liberty  to  defendant  to  plead  de  novo. 
Per  PattesonJ.,  Lefeunev,  Dennett,  fVmton  Sjp.  Ass.lSSb,  and  per 
Bolland  B.,  Sheers  v.  Philp,  Launceston  S^.  Ass,  1836. 

Though  the  judge  at  Nisi  Prius,  may  impose  terms  in  granting 
amendments,  yet  the  court  above  has  no  similar  power  when  called  upon 
to  give  judgment  on  a  special  finding  under  sect.  24.  Gitest  v,  Eiwes^ 
supra. 

In  trespass  for  taking  mirrors  and  handkerchiefs,  defendant  justified 
as  to  mirrors,  but  not  as  to  handkerchids ;  Ptt^e  B.,  held  that  no 
amendment  could  be  made  under  3&  4  W.  4.,  though  the  evidence  jut* 
tified  both.    John  v,  Currie,  6C.^  P.  618. 
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ONUS   PROBANDI. 

^girmative  to  be  proved,]  The  rule  with  regard  to  the  burden  of 
proving  the  issue  is  generally  stated  to  be,  that  the  party  who  asserts 
the  affirmative  is  bound  to  prove  it.  Thus  in  an  action  for  a  loss 
occasioned  by  the  barratry  of  tne  master  of  a  vessel,  it  is  not  incumbent 
on  the  plaintiff,  afler  proving  the  barratrous  act,  to  prove  also  that  the 
master  was  not  the  owner,  or  freighter  ;  for  that  would  be  calling  on 
bim  to  prove  a  negative ;  the  proof  of  that  fact,  which  operates  in  dis- 
charge of  the  defendant,  lies  upon  him.  Rou  v.  Hunter^  4  T.  R,  33. 
So  where,  in  an  action  on  an  agreement  to  pay  100/.  if  the  plaintiff 
would  not  send  herrings  to  the  London  market  and  particularly  to  the 
house  of  J.  S.,  the  plaintiff  proved  that  he  had  sent  no  herrings  during 
the  twelvemonth  to  that  house  ;  it  was  held  sufficient  to  entitle  him  to 
recover,  no  proof  being  given  by  the  defendant  that  the  plaintiff  had 
sent  herrings  within  the  year  to  the  London  market.  Colder  v,  Rutker" 
fardf  SB.  ^  B,  302.  In  an  action  against  an  attorney  for  negligently 
letting  judgment  go  by  default,  it  lies  on  the  defendant  to  shew  there 
was  good  ground  for  doing  so,  and  not  on  the  plaintiff  to  shew  there 
was  a  good  defence  to  the  action.  Godjefroy  o.  «/ay,  7  Bmg.  413.  There 
are,  however,  some  exceptions  to  this  rule : 

Where  the  prentmptioii  of  law  is  inftvour  of  the  affirmative*]  Where 
the  presumption  of  law  is  in  favour  of  the  affirmative,  as  where  the 
issue  involves  a  charge  of  a  culpable  omission,  it  is  incumbent  on  the 
party  making  the  charge  to  prove  it  although  he  must  prove  a  negative ; 
for  the  other  party  shall  be  presumed  innocent  until  proved  to  be  guilty. 
As  to  the  presumption  of  innocence,  see  Rote,  Dig.  Crim.  Ev.  14.  Thus, 
where  in  a  suit  for  tithes  in  the  spiritual  court,  the  defendant  pleaded 
that  the  plaintiff  had  not  read  the  Thirty-nine  Articles,  it  was  held  that 
the  proof  of  the  issue  lay  on  the  defendant.  Monke  v.  Butler^  1  R(dl. 
Rep.  S3.  Wiliiami  v.  East  India  Company,  3  East,  199.  R.  v.  Hau*- 
khu^  \Q  E(ut,2\%.  So  in  an  action  by  the  owner  of  a  ship  for  put- 
ting combustibles  on  board,  "  without  giving  due  notice  thereof/*  it 
was  held  that  the  plaintiff  was  bound  to  prove  the  want  of  notice. 
WiiUams  v.  East  India  Company,  3  East,  193.  Where  the  issue  is  on  the 
due  election  of  the  defendant  as  town  councillor,  plaintiff,  who  shews 
that  another,  B.,  had  a  majority  of  votes,  is  bound  also  to  shew  that 

B.  was  qualified  to  be  elected.  R,  v,  Ledgard,  S  A,  ^  E,  535.  In  ac- 
tions for  neglieence  against  carriers  it  lies  on  plaintiff  to  prove  it,  and 
not  on  defencbmt  to  shew  reasonable  care.    Marsh  v.  Home,  5  B,^ 

C.  327.  So,  again,  where  the  issue  is  as  to  the  legitimacy  of  a  child 
bom  in  lawful  wedlock,  it  is  incumbent  on  the  party  asserting  the  ille- 
gitimacy to  prove  it ;  Banbury  peerage  case,  2  Selw.  K,  P.  709. ;  and 
where  the  issue  is  on  the  life  of  a  person  who  is  proved  to  have 
been  alive  within  seven  years,  the  party  asserting  his  death  must  prove 
it.    See  ante,  "  Presumptive  Evidence,**  p.  25. 

Where  the  fact  is  pecuGarh  within  the  knowledge  of  a  party.]  But 
where  the  affirmative  is  peculiarly  within  the  knowledge  of  the  party 
charged,  the  presumption  of  law  in  favour  of  innocence  b  not  allowed 
to  operate  in  the  manner  just  mentioned,  but  the  general  rule  applies, 
viz.  that  he  who  asserts  the  affimative  is  to  prove  it,  and  not  he  who 
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avers  the  negative.  2  Russell  on  Crimes^  692.  2d  ed.  Thus  in  an  action 
on  the  game  laws,  though  the  plaintiff  must  aver  that  the  defendant 
was  not  duly  qualified,  yet  he  cannot  be  called  upon  to  prove  the  want 
of  qualification.  Spieres  v.  Parker^  1  T.  R,  144.  R,  v.  Turner ^  5  M, 
4*  <S^.  206.  In  an  action  against  a  person  for  practising  as  an  apothecary 
without  having  obtained  a  certificate  according  to  55  G.  3.  c.  194.,  the 
proof  of  the  certificate  lies  upon  the  defendant,  and  the  plaintiff  need 
offer  no  evidence  of  his  practising  without  it.  Apothecaries  Company  v, 
Bentletfy  R.  6f  M,  159.  So  where,  on  a  conviction  for  selling  ale  with- 
out a  licence,  the  only  evidence  given  was  that  the  party  sold  ale,  and 
no  proof  was  offered  of  his  selling  it  without  a  licence ;  the  party  being 
convicted,  it  was  held  that  the  conviction  was  right ;  for  that  the  in- 
former was  not  bound  to  sustain  in  evidence  the  negative  averment ;  and 
it  was  said  by  Abbott,  C.  J.,  that  the  party  thus  called  on  to  answer  for 
such  offence  sustains  no  inconvenience  from  the  general  rule ;  for  he 
can  immediately  produce  his  licence ;  whereas  if  the  case  is  taken  the 
other  way,  the  informer  is  put  to  considerable  inconvenience.  R,  v, 
Harrison,  Paley  on  Convictions,  45  (n),  2d  ed.  Yet  where  ejectment  is 
brought  for  a  breach  of  a  covenant  to  insure  ^  in  some  office  in  or  near 
London,"  it  lies  on  the  plaintiff  to  give,  at  least,  some  slight  proof  of 
the  omission,  though  it  would  be  otherwise  in  an  action  of  covenant  in 
which  the  defendant  puts  in  an  affirmative  plea  that  he  has  insured  ; 
Doe  V,  Wtutehead,  8  4,6^  E,&1\,\  and  from  the  observations  of  the 
court  in  that  case  it  would  seem  that  the  burden  of  proof  in  the  in- 
stance above  cited  of  convictions,  &c.  lies  on  the  defendant,  not  because 
the  matter  is  peculiarly  within  his  knowledge,  for  that  was  said  not  to 
vary  the  nile  of  law,  but  because  the  legislature  has  in  those  cases,  by  a 
general  prohibition,  made  the  act  of  the  defendant  prima  fade  unlawful. 
The  question  of  the  onus  of  proof  is  connected  with  that  of  the  right 
to  begin,  for  which  see  '*  Course  ofEmdenceP  post. 
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Under  the  present  head  will  be  considered  the  mode  in  which  the 
various  kinds  of  documentary  evidence  must  be  proved. 

Proof  of  Acts  of  Parliament  and  Journals. 

Acts  of  parliament  are  either  public  or  private.  The  printed  statute- 
book  is  evidence  of  a  public  statute,  not  as  an  authentic  copy  of  the 
record  itself,  but  as  hints  of  that  which  is  supposed  to  be  UKlged  in 
every  man*s  mind  ahready.  Gilb,  Ev,  10.  A  private  act  of  parliament 
is  usuall V  proved  by  a  copy  examined  with  the  parliament  rol^  B,  JV.  P. 
225.,  unless  it  contains  a  clause  that  a  copy  by  the  king's  printer  shall 
be  evidence,  when  it  must  be  proved  to  be  a  copy  so  printed.  But  when 
there  is  a  clause  "  that  it  shall  be  deemed  and  taken  »o  be  a  public  act, 
and  .«hall  be  judicially  taken  notice  of  without  being  specially  pleaded/* 
it  requires  no  proof ;  though  it  may  not  have  the  eject  of  a  public  act. 
Woodward  v.  Cotton,  \  C,  M.^  R.  44.,  S.  C.  4  Tur.  689.  By  stat. 
41  Geo.  3.  c.  90.  s.  9.,  the  copy  of  the  statutes  of  the  kingdom  of  Ire- 
land made  b}^  the  parliament  of  the  same,  printed  by  the  king's  printer, 
shall  be  received  as  conclusive  evidence  of  the  statutes  enacted  by  the 
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paritament  of  Ireland  prior  to  the  union  of  Great  Britain  and  Ireland, 
in  any  court  of  civil  or  criminal  jurisdiction  in  Great  Britain. 

The  journals  of  the  House  of  Lords  and  Commons  must  be  proved 
bv  examined  copies,  and  the  printed  journals  are  not  evidence.  Lord 
Meivitie's  case^  29  Hota.  Si.  TV.  683. ;  R.  v.  Ijord  George  Gordon^  2Doug^ 
693. 

Proof  of  Records  and  Judgmenti, 

Upon  an  issue  of  mi/  Hel  record  the  proof  is  by  the  production  of  thd 
original  record,  or  by  the  tenor  of  it  duly  certified  under  a  writ  of  err*' 
Uorari, 

Where  nul  iiel  record  is  not  pleaded,  but  it  is  necessary  to  prove  s 
record  in  support  of  some  allegation  in  the  pleadings,  &c.  the  record  la 
to  be  proved  either  by  an  exemplification  or  an  examined  copy. 

Bzemplifications  are  of  two  kinds,  under  the  Great  seal,  or  under 
the  seal  of  the  court  in  which  the  record  is  preserved.  An  exem- 
plification under  the  Great  seal  may  be  obtainea  of  any  record  of  the 
Court  of  Chancery,  or  of  any  record  which  has  been  removed  thither 
by  certiorari;  but  private  deeds,  so  exemplified,  will  not  be  admitted  in 
evidence.  B.  N,  P,  227.  An  exemplification  temp,  EHz,  produced 
from  the  proper  custody,  and  purporting  to  exemplify  a  commissioa 
from  the  crown,  is  evidence,  though  the  Great  seal  has  been  lost. 
Mi^for  of  Beverley  v.  Craven^  2  M,  Sf  Rob,  140.  An  exemplification 
under  the  seal  of  the  Exchequer  is  evidence  of  a  commission  out  of 
that  court  and  the  return  thereto,  in  respect  of  crown  lands.  Tooker 
V,  Beav/brt^  Sayer,  297.  So  an  exemplification  of  a  recovery  under  the 
seal  oil  the  Great  Sessions  of  Wales ;  for  the  authority  of  the  seal  is  by 
act  of  parliament.  OHve  v.  Guin,  2  Sid.  145.  So  of  Chester,  S.  C.ilrid. 
And  the  seals  of  such  courts  prove  themselves.  Ibid*  Com,  Dig,  Ev, 
A.  2. 

The  judgment  in  paper,  signed  by  the  Master,  is  not  evidence  of  the 
judgment,  for  it  is  not  yet  become  {>ermanent ;  B.  N.  P,  228. ;  nor  the 
jninute4)ook  of  the  clerk  of  the  peace,  to  prove  that  an  indictment  was 
preferred ;  R,  v.  Snath,  &  B,  ^  C.  341. ;  nor  the  original  indictment  in- 
dorsed as  a  true  bill ;  Porter  v.  Cooper,  I  C.  M.  Sr  R*  388. ;  nor  is  the 
minute-book  in  which  the  proceedings  at  sessions  are  entered,  and  from 
which  the  record  is  made  up,  evidence  of  the  names  of  the  justices  in 
attendance  at  the  trial  of  it.  R.  v.  Bellamy^  J?.  <$•  JIf.  171.  Where  the 
record  aUeges  an  adjournment  by  A.  and  others,  parol  evidence  may  be 
given  as  to  the  Justices  actually  present.  S.  C.  The  minutes  of  an  ao« 
ffuittal  are  evidence  of  it  on  a  trial  before  the  same  court  sitting  under 
the  same  commission.  R,  v.  Thoke,  cited  S  B.^  C.  343.  An  allegation 
that  an  appeal  came  on  to  be  heard  at  the  sessions  must  be  proved  by 
the  production  of  the  record  regularly  made  up  in  parchment ;  R,  v. 
Ward,  6C.^  P,  366  ;  but  where  no  record  but  the  minute  book  is  kept 
by  the  sessions,  such  book  is  evidence.  R.  v,  Yeoveley,  S  4»  ^  E,  806* 
As  to  proof  of  judgments,  &c,  of  inferior  courts,  vide  post,  p.  79,  80. 

The  precept  issued  by  the  sheriff  to  a  mayor  for  the  election  of  abut-* 
gett  is  proved  by  an  examined  copy  of  the  sheriff's  return  to  the  crown 
effice  with  the  precept  annexed.     IVebb  v.  Smith,  4  New  Cd.  373. 

Where  an  ancient  record  has  been  lost,  it  may  be  proved  to  the  jury 
by  parol  or  other  testimony  ;  as  where  the  rolls  of  a  court  of  ancient 
demesoe  had  been  destroyed,  an  old  copy  of  a  recovery  in  it,  under  th^ 
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I}and  of  the  steward,  was  admitted  without  other  proof,  the  possesaioQ 
having  long  gone  according  to  it.  Green  v.  Prtmde,  1  Mod,  117* 
1  Vent,  257.,  iS'.  C.  So  the  enrolment  of  the  decree  respecting  (lOndon 
tithes  under  37  Hen.  8.  c.  12.,  being  lost^  may  be  proved  hj  user. 
SpCUf.    Macdou^alv.Younfi,B.^  M.S92. 

To  prove  the  time  of  signmg  a  judgment,  the  day-book  kept  at  the 
judgment-office  is  not  evidence,    Lee  v,  Meeoock^  5  Etp,  177. 

On  a  wager  whether  a  decree  in  equity  would  be  reversed  by  the 
House  of  Lords,  a  copy  of  the  minutes  of  the  judgment  in  the  Journals 
is  evidence.  Jonet  v,  Randall,  Cowp,  17.  But  as  a  judgment  of  the 
House,  on  error  from  the  su^)erlor  courts  of  common  law,  is  entered 
of  record,  and  the  record  remitted  to  the  court  below,  it  is  apprehended 
that  in  such  case  the  minutes  would  not  be  sufficient. 

When  a  record  of  the  court  is  complete,  an  examined  copy  will  be 
evidence,  except  upon  the  issue  of  nut  Uel  record.  Records  of  the  su- 
perior courts  at  Westminster,  &c.  are  not  complete  until  enrolled  on 
parchment.  Gfynn  v.  Thorpe,  1  i?.  4-  J.  153.,  B,  N,  P,  228*  The  copy 
of  a  record  must  be  proved  by  a  witness  who  has  examined  it  line  ror 
line  with  the  original,  or  who  has  examined  the  copy  while  another  per* 
aon  read  the  original.  JReid  v.  Marguon,  1  Camp,  469.  And  it  is  not 
necessary  for  the  persons  examining  to  exchange  papers,  and  read  them 
alternately.  Gvle^  v.  mil,  ibid.  (n.).  Rolfv.Dart^  2  TaunL  52.  Some 
accomit  should  be  given  of  the  original  record  ;  thus,  it  ought  to  be 
shown  that  the  record  from  which  the  copy  was  taken  was  seen  in  the 
hands  of  the  proper  officer,  or  was  in  the  proper  place  for  the  custody  of 
such  records.    AdanUhwaite  v,  Synge,  1  Stark,  183.,  S,  C,  4  Camp,  372, 

Office  Copies, 

.  An  office  copy  in  the  same  court  and  in  the  same  cause  is  equivalent 
to  the  record  of  which  it  is  a  copy.  Per  Lord  Mansfield,  Demi  «• 
Fulfird,  2  J9iirr.  1179.  An  office  copy  of  depositions  in  Chancery  is 
eridence  in  that  court,  but  will  not  be  admitted  in  a  court  of  common 
kiw  without  examination  with  the  original ;  B,  N,  P,  229. ;  Wfl^leld  il 
Peake,  M,  4*  M,  109.;  unless  perhaps  in  the  case  of  the  trtal  of  an 
issue  out  of  Chancery ;  S.  C,  But  see  Burmmd  v,  Nerot,  I  C^r  P-  &78. 
By  7  G,  4.  c.  57.  s.  74.,  office  copies  of  proceedings  in  the  Insolvent 
Court  are  made  evidence. 

Where  a  copy  is  made  by  a  person  spedally  entrusted  to  tDskit 
copies  and  to  deliver  them  to  the  parties  as  part  of  their  title,  it  is  ad» 
mbsible  in  evidence  without  proof  of  its  having  been  actually  examined* 
B.  N.  P,  229.  Appleton  v.  Lord  Bravhrook^  6M,^  8,  37,  38.  Thus; 
tiie  chirograph  of  a  fine  is  evidence  of  the  fine,  the  chirographer  being  aok 
pdinted  to  make  it ;  but  it  is  not  evidence  of  the  proclamations.  B,  N,  A 
830;  By  5&  6  Will. 4.  c.  82.,  the  office  of  chirographer,  &c.,  is  abolished; 
but  the  copies,  &c,  made  by  the  officer  of  C.  P.  substituted  for  him,  ar^ 
hv  sect.  4.,  made  as  availaUe  in  evidence  as  they  would  by  law  have  been 
if  made  by  the  former  officer.  The  indorsement  by  the  proper  officer  onli 
deed  of  bargaiu  and  sale,  enrolled  acccording  to  stat.  27  Hen.  8.  c.  16.,  is 
evidence  of  the  enrolment;  Kinnertley  v.  Orpe,  1  Doug,  56,;  and  tlie 
date  of  enrolment  endorsed  by  the  clerk  of  the  enrolments  is  con* 
dusive  evidence  of  the  date.  R,  v.  Hopper,  3  Price,  496.  So  a  copy 
of  an  examination  on  interrogatories  taken  at  a  judge's  chamber^ 
proved  to  be  signed  by  the  judge  and  delivered  out  by  his  derk,  Is 
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"mdnia^e  ivithout  proof  of  examination  with  the  original.  Dunean  «. 
Scottf  1  Camp,  10).  But  a  copy  of  a  judgment,  purporting  to  have  been 
flOGaoiined  by  the  clerk  of  the  treasury  (who  is  not  entruvted  to  mrice 
eepies},  is  not  admissible  without  proof  of  its  examination  with  the 
onginal.  i?«  ^,  P,  2S9.  Oopies  of  records,  in  the  custody -of  the 
Master  of  the  Rolla  under  1  &  2  Vict.  c.  94.,  purporting  to  be  sealed 
far  clamped  with  the  seal  of  the  Record  office,  are  evicteoce  without 
jinther  proo£     Sect.  IS. 

Proof  of  Verdicts, 

When  a  yerdict  is  offered  as  evidence  of  the  truth  of  the  facts  found, 
the  pottea  alone  is  not  sufficient ;  but  the  judgment  must  also  be 
juroved,  lo  show  that  it  has  not  been  arrested,  nor  a  new  trial  granted; 
num  V.  WaUer^  1  Slra.  162. ;  3.  N,  P.  234. ;  except  in  the  case  of  a 
'feigned  issue,  when  no  judgment  is  entered  up.  B.  N'.  P.  234.  Bat 
>m6.  the  verdict  should  in  that  case  be  shown  to  be  satisfactory  by 
proof  of  the  decree.  IbitL  The  Nisi  Prius  record  with  the  postea  en- 
liorsed,  or  with  a  minute  of  the  verdict  endorsed  by  the  officer  of  the 
court,  is  sufficient,  where  the  only  object  is  to  show  that  the  cause 
came  on  to  be  tried.  PiUon  v.  Walter,  1  Stra.  162.  R.  v.  Broume,  M, 
4*  Af.  315.  But,  without  such  minute,  the  Nisi  Prius  record  is  no  ev^ 
dence  of  the  trial.    Per  Lord  Tenterden  C.  J.,  Ilnd. 

In  an  action  for  a  moiety  of  the  money  paid  by  the  plaintiff  under 4i 
verdict  recovered  in  a  suit  against  the  plaintifT  and  defendant  jointly, 
the  Nisi  Prius  record  and  postea  has  been  held  to  be  evidence  of  tbe 
verdict  and  damages  in  the  former  suit  without  proof  of  the  judg- 
ment, because  the  plaintiff  might  pay  the  debt  at  that  stage  of  the 
cause  to  save  expense.  Easier  v,  Compton^  2  Stark,  365.  nut  it  is 
not  admitted  as  evidence  of  the  coits  of  suit.  8,  C.  So  it  was  held  by 
Lord  Kenyon,  that  the  production  of  the  postea  in  a  former  cause  be- 
tween the  same  parties,  would  support  a  plea  of  set-off  to  the  extent  of 
the  yerdict?  Garland  «.  ScooneSj  2  £sp,  648.  The  two  last  cases  seem 
to  depend  on  the  principle  that  the  verdict  is  evidence  per  se,  as  lie- 
tween  the  parties  privy  to  it,  of  the  amount  of  the  debt  in  question. 

Proof  of  Writ. 

A  writ  must  be  proved  by  a  copy  of  the  record  of  it  after  its  return ; 
and  this  is  said  to  be  necessary  whenever  it  is  the  gist  of  the  action  ; 
40.  N^  P.  2S4. ;  otherwise  the  writ  itself  may  be  produced ;  or  secondary 
evidence  given,  when  its  non-production  is  accounted  for.  A  copy  of 
the  judgment-roll,  containing  an  award  of  an  elegit  and  the  return  of 
the  inquisition,  is  evidence  of  the  elegit  and  inquisition.  Mamsbottom 
V,  BuMursi,  2  M,  ^  S.  565.  To  prove  that  tne  defendant  issued  a 
mill  it  is  not  sufficient  second^  evidence  to  produce  the  filacer'^  book, 
tmlMttit  be  shown  that  it  has  not  been  returned,  but  is  in  the  defendant's 
Jiaods.  EdnunuUme  e.  PUdftedj  4  Msp.  160.  Where  a  writ  is  pleaded 
<irith  a  pra^ii  paiet,  and  nui  Hel  record  is  replied,  it  must  be  proved  by  the 
prodoction  m  the  record,  as  in  other  cases  of  records;  supr^,  p.  73. 

Proifof  InqwsiHons, 

Where  the  return  to  an  ioouisition  is  aiven  in  evidence,  it  is  in  gene- 
lal  necessary  to  show  that  toe  inquiry  has  been  made  under  proper 
.■uthoricy.    On  this  jhead  some  distinctions  are  observable*    Inquests 
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of  Of&cd  are  either  by  commission  under  the  Great  seal,  as  offices  of 
entitling,  &c. ;  or  by  commission  or  writ  under  the  seal  of  the  Ex- 
chequer ;  or  they  are  taken  ex  officio^  as  by  coroners,  escheators,  &c. 
The  returns  made  under  any  of  the  above  special  commissions,  or  writs, 
are  inadmissible  as  evidence  unless  the  commission  be  proved,  or  the 
ivant  of  it  accounted  for.  But  inquisitions  taken  by  officers  acting 
under  a  general  commission  or  appointment,  as  escheators,  &c.,  seem 
to  be  admissible  on  principle  without  further  evidence  of  authority  than 
that  they  were  acting  as  such  officers.  See  generally  as  to  the  natiure 
of  inquests  of  office,  3  Bl.  Comm,  258.    16  Viner,  79.  Ht,  Office, 

In  the  case  of  an  inquisition  poit  mortem  and  such  private  offices* 
the  return  cannot  be  read  without  also  reading  the  commission  under 
which  it  was  taken ;  unless,  as  it  seems,  the  inquisition  be  old.  Vin.  Ab, 
JSv.  {A.  b,  42.)  In  cases  of  more  general  concern,  such  as  the  return  to 
the  commission  in  Henry  the  Eighth's  time  to  inquire  of  the  value  of 
livings,  the  commission  requires  no  proof.  B,  2^.  P,  228.  So  an  an- 
cient extent  of  crown  lands  found  in  the  proper  office,  purporting  to 
have  been  taken  by  a  steward  of  the  King's  lands,  and  following  in  its 
form  the  direction  of  the  statute  4  Ed.  1.,  will  be  presumed  to  hav6 
been  taken  under  competent  authority,  though  the  commission  cannot 
be  found.  Rome  v.  Brenton,  8  B,  ^  C,  l^H,  And  there  are  many  casea 
to  show  that  an  old  commission  may  be  presumed ;  see  referenced, 
S,C,3M,^R,  171.  The  inquisition  is  admissible,  though  it  has  be- 
come illegible  in  material  parts.  Anderton  v,  Magawley,  3  Bro.  P.  C. 
208. 

Proof  of  Rule  of  Court,  and  Judge**  Order, 

A  rule  of  court,  produced  under  the  hand  of  the  proper  officer,  need 
not  be  proved  to  be  a  true  copy.  Selby  v.  Harris,  1  Ld.  Raym,  745. 
StUl  V.  Halfyrd,  4  Camp,  17.  Duncan  v,  Scott,  1  Camp.  102.  Where  a 
court  (as  that  of  Insolvent  Debtors)  prints  and  circulates  copies  of  its 
rules  for  the  guidance  of  its  officers,  one  of  such  copies  is  Evidence  of 
the  rules,  without  showing  it  to  have  been  examined  with  the  original. 
Dqnce  v.  Robson,  M,  Sf  M.2d4,  But  the  rules  must  be  shown  to  nave 
been  sanctioned  by  the  court,  in  order  to  support  an  indictment  for  per- 
jiury  on  an  affidavit  required  by  them.     R,  v,  JCoops,  6  A,^^  E,  198. 

A  judge's  order  may  be  proved  either  by  producing  the  order  itself^ 
signed  by  the  jud^e  and  delivered  out  in  the  usual  way;  or  by  proof  of 
the  rule  making  it  a  rule  of  court.  StiU  v.  Haljbrd,  4  Camp,  17.  A 
rule  of  court,  however,  is  not  matter  of  record  m  the  strict  sense  <^ 
4iie  word.    R,  v.  Bingham^  3  T.  4-  «A  1 10. 

Proof  of  Proceedingt  in  Chancery, 

A  decree  in  Chancery  may  be  proved  bv  an  exemplification ;  or  by 
an  examined  copv ;  or  by  production  of  a  decretal  oraer  in  paper  with 
proof  of  the  bill  and  answer.  Trowel  v.  Castle,  1  Keb,  21.  B,N,P, 
244.  And  it  has  been  held,  that  the  bill  and  answer  need  not  be 
proved  if  they  are  recited  in  the  decretal  order.  Ibid,  Com,  Dig,  Ev, 
(C.  1.)  The  rule  laid  down  in  a  book  of  authority  is,  that  where  a 
party  intends  to  avail  himself  of  the  contents  of  a  decree,  and  not 
merely  to  prove  an  extrinsic  collateral  fact  (as  that  a  decree  was  made 
by  the  court),  he  ought  regularly  to  give  in  evidence  the  proceedings 
•on  which  the  decree  is  founded.     1  PkilL  Ev,  37&   And  see  Peake  Et. 
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74.  Hewitt  V.  Piggott,  5  C.^P^lb.  Still,  if  the  decree  itself  con- 
tains  all  the  facts  required,  it  has  been  held  unnecessary  to  produce 
^e  bill  and  answer,  though  it  is  otherwise  where  it  is  material  to  show 
the  fnrticular  issue  raised.  Thus,  in  an  action  against  the  sheriff  for  aq 
escape  under  an  attachment  issued  out  of  Chancery  for  non-payment 
of  costs,  the  decree  may  be  given  in  evidence  by  the  plaintiff  without 
the  bill  and  answer.  Blower  v,  HofUt,  \C.^  M.  396.,  iS*.  C.  3  Tyr.  356. 
But  this  was  doubted  at  Nisi  Prius  by  Lord  Abinger  C.  B.,  who  re<« 
fused  to  permit  a  plaintiff  to  prove  an  order  for  an  injunction  against 
him,  obtained  at  the  suit  of  the  defendant,  unless  he  also  put  in  the 
bill  and  answer.  AUwood  v.  Tatflor,  \  M.^  G,  289,  290.  \Vhere  an 
answer  is  read  as  an  admission  of  the  defendant,  he  is  entitled  to 
have  the  bill  also  read  as  part  of  the  plaintiff's  case.  Penneil  v,  Meyer^ 
2  M,  4*  Bch,  98.  But  where  a  bill,  answer,  and  decree  are  put  in  evi- 
dence to  prove  a  fact  which  appears  on  the  face  of  those  documents  to 
have  been  in  issue,  the  party  producing  them  is  not  bound  also  to  put 
in  the  depositions  as  part  of  his  own  case.  Layhwem  v.  Cmp,  4  M,  Sf 
fF:320. 

An  answer  in  Chancery  is  proved  by  the  production  of  the  bill  and 
answer,  or  by  examined  copies  of  them  ;  but  on  proof  by  the  proper 
officer  that  the  bill  has  been  searched  for  in  thcf  office  and  not  found, 
the  answer  may  be  read  without  the  bill.  Gilh,  Ev,  55.  Some  proof  of 
the  identity  of  the  parties  is  requisite ;  Bees  v,  Bowen,  M'CL  4*  1^-  383.; 
which  may  be  proved  by  a  witness,  who  has  seen  the  handwriting  of  the 
defendant  to  the  original  answer,  though  it  is  not  produced  in  court* 
Dartmall  v,  Howard,  B*  Sp  M,  169.  It  seems  that  identity  may  be  in* 
ferred  from  intrinsic  evidence ;  as  if  the  name,  description,  and  cha* 
racter  of  the  defendant  at  law  agree  with  the  name  and  description  of 
tlie  party  answering  in  equity,  it  is  prima  fade  evidence  of  identity. 
Hennell  v.  Lyon,  \  B,  ^  A.  \m.  But  see  Beet  v.  Bowen,  M'CL  4-  V, 
383.  391,  392.,  and  "  Proof  of  Deedt,*'  post,  88. 

An  answer,  offered  in  evidence  merely  as  an  admission  of  the  party 
on  oath,  is  sufficiently  proved  bv  an  examined  copy  without  proof  of  a 
decree,  or  of  the  party's  handwriting.  Lady  Dartmouth  v.  Boberts, 
}6  Ea*t,33l,  So  where  a  witness  on  a  trialat  law  gave  evidence  at 
variance  with  what  he  had  previously  sworn  in  an  answer  in  Chancery, 
it  was  held  that  an  examined  copy  of  that  answer  was  admissible  to 
contradict  him.  Ewer  v.  Ambrose,  ^  B,  SfC,  25.  And  see  Highfield  v, 
Peake,  M.  4*  M.  109.  post,  p.  78.  A  letter  written  by  the  plaintiff's 
agent,  referred  to  by  the  plaintiff  in  his  answer  to  a  bill  in  Chancery 
filed  by  a  third  person,  and  deposited  by  consent  of  parties  with  a  clerk 
in  court,  is  evidence  against  the  plaintiff  in  an  action  at  law,  without 
reading  the  answer  in  Chancery.  Long  v.  Champion,  2  B.  4"  ^d.  284, 
But  queere,  whether,  where  A.  has  obtained  sight  of  la  letter  or  docu- 
ment of  B.  by  means  of  a  bill  of  discovery,  to  which  B.  has  put  in 
answer  with  the  document  annexed,  A.  can  read  it  in  evidence  without 
also  reading  the  whole  answer  ?     See  5.  C.  ibid. 

Proof  of  Depositions, 

What  a  witness,  since  dead,  has  sworn  on  a  trial  between  the  samo 
parties  may  be  given  in  evidence  either  from  the  judge's  notes,  or  from 
notes  that  have  been  taken  by  any  other  person  who  will  swear  to 
their  accuracy ;  or  it  may  be  proved  by  any  person  who  can  swear  from 
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laettory.  Per  Blftntfield  C.  J.,  Mayor  of  Donoatter  v.  Day,  3  Taunii 
M2«  Strutt  «•  Bomngdon,  5  Ewp^SI,  The  witoess  must  be  prepared 
to- prove  the  yery  words  of  the  former  witness.  JE^nnk  v,  Zhmsthorftf^ 
1  PhUL  Ev.2\9.  6th  ed.,  R;,v.  JoUiJe^  4  T.  R.  290. 
.  Depositions  in  a  suit  in  Chancery  are  not,  in. general,  admissible 
ivithout  proof  of  thebUl  and  answer  ;  B.  N.  P.  940.,  GUb.  JSv,  60.  t 
unless  so  ancient  that  no  bill  or  answer  can  be  found  ;  Gilb.  Ev,  64« 
Byamv.  Booth,  2  Prke^  234f.  (n)  ;  Bayley  9.  WyUe^  6  Eip^  85. ;  or  un* 
less  the  depositions  are  oflbred  in  evidence  as  containing  an  admissifm 
merely,  or  for  the  purpose  of  contradicting  a  witness.  1  PhiiL  Ev.  375. 
In  genend,  dqK>sition8  taken  in' perpeiuam  ret  memoriam  are  not  evi^ 
denee  at  law,  unless  an  answer  be  put  in  and  proved;  but  if  the  defend«« 
ant  in  equity  is  in  contempt,  or  has  neglected  to  take  advantage  of  an 
opportunity  to  cross-examine,  the  depositions  may  be  read  on  proof  of 
the  bill,  without  the  answer  ;  B.  N»  P.  240. ;  so  in  case  of  a  bill  filed 
for  a  commission  to  examine  witnesses  de  bene  esse ;  Cazenove  v.  Vavg-* 
Jum,  \  M.4r  S.  4.  Whether  the  deposition  be  taken  on  a  bill  to  per- 
petuate testimony,  or  a  bill  to  examine  de  bene  esse  (which  are  distmct 
pfoceedings)  it  is  not  evidence  without  proof  of  the  inability  of  the 
iritness  to  attend;  but  a  court  of  equity  may  make  a  special  order  toi 
read  it  without  such  proof,  and  without  proof  of  the*  bill,  answer  ot 
ether- proceeding,  i^e  Jeremy* s  Equity  Jurwticiion,  p.  271 — 2S0»; 
and  the  authorities  there  dted. 

-  On  an  issue  out  of  Chancery,  an  examined  copy  of  the  depositions 
of  one  of  the  witnesses  was  allowed  to  be  read  for  the  purpose  of  con^ 
tradtcting  the  evidence  of  the  same  witness  on  the  trial  of  the  laso^* 
HighJSefd  «.  Peake,  M.  ^  M,  109.  But  in  Bastard  v.  Smith,  10  A.Sf  E. 
213.,  Tindai  C.  J.,  would  not  permit  a  witness  to  be  examined  as  to  the 
contents  of  his  former  deposition  without  first  refreshing  his  memory 
with  the  original ;  and  the  court  of  Q.  B.,  on  that  ground,  allowed  the 
costs  of  the  attendance  of  an  officer  of  the  court  of  Chancery  to  pro** 
duce  the  original.  An  examined  copy  of  an  affidavit  of  a  third  person 
file<t  at  chambers,  and  used  by  defendant  on  a  motion,  is  evidence 
i^inst  him  on  a  subsequent  trial ;  per  Abbott  J.,  in  Doe  v.  Wood^  Man» 
mngs  IndeJt,  122.  An  examined  copy  of  an  affidavit,  filed  in  the  court 
of  Chancery*  is  evidence  without  proof  of  the  handwriting  of  the  party 
ftmking  it,  if  it  be  shown  that  it  has  been  used,  or  acted  upon,  by  him  ; 
though,  in  case  of  an  indictment  for  perjury,  the  handwriting  must  be 
proved.  R.  v,  James,  1  jS%ow.  397.  Crook  v,  DowUng,  3  Doug,  75.,  and 
note,  ibid,     Rees  v,  Boioen,  M*CL  4-  Y,  383. 

Depositions  taken  on  interrogatories'  under  a  commission  (before 
1 W.  4.  c.  22.)  were  not  admitted  in  evidence  without  production  of  the 
commission,  unless  the  depositions  were  of  long  standing.  Btmiey  r. 
WyHe,  6  Esp.  85.  Rowe  v,  Brenton,  SB.^C.  765.  Affidavits  taken  by 
a  commissioner  of  the  court  of  King's  Bench  are  admissible  without 
proving  the  commission :  acting  as  such  is  enough ;  R,  v,  Hotoard^ 
\  M.Sf  Rob.  187. ;  and  it  seems  that  depositions,  taken  before  a  judge  by 
consent  in  a  cause,  may  be  proved  at  the  trial  by  production  of  a  copy 
signed  by  the  judge,  and  cfelivered  by  his  clerk,  without  verifying  tiie 
copy.  Duncan  v.  Scott,  1  Camp,  103.  It  must  also  be  proved,  that  the 
witness  is  dead,  absent,  abroad,  or  not  to  be  found.  B.N,  P.  239.  Anon* 
%  Sttlk.  691.  Benson  v,  OUve,  2  Stra,  920.  And  this  must  be  proved  by 
't  witness  who  knows  it  otherwise  than  by  hearsay.     Robinson  v.  Mat- 


Proef  €fJkpondon99  I.        t9 

iVy  2  Jtf'.  £^  Rob,  375.  Where  the  witDesa  bad  actually  aailed,  the 
deposttiooa  were  allowed  to  be  i^kI,  tbongh  the  vessel  was*  at  the  tinitt 
of  trial,  driven  back  into  port  by  contrary  winds.  Faniiek  «•  Agar^ 
6  Etp,  92.  It  is  not 'sufficient  that  the  witness  is  a  seafarmg  man,  and 
that  he  lately  beloi^ged  to  a  vessel  lyine  at  a  certain  phice,  withont 
peeving  that  some  dbrt  has  been  recently. made  to  procure  his  attend* 
aiice.  Falconer  v.  Hanton^  I  Camp,  172.  "Where  depositions  on  inters 
rogatories  are  read  on  the  part  of  the  phiinti£^  the  whole,  induding  the 
answers  to  the  cross^nterrogatories,  must  be  read  as  part  of  bis  casei 
ThnpeHey  v.  ScoU,  6C,^ P.34I. 

The  powers  of  33  Qeo,  3.  c^  63.  s.  40.  44.,  as  to  depositions  in  India» 
are  extended,  by  1  W.  4.  c  22^  to  all  places  under  his  Majesty's  domi* 
nion,  and  to  all  actions  In  the  courts  or  law  at  Westminster  ;  and  these 
courts  and  the  judges  of  them  have  power  to  order  the  examination  or 
witnesses  by  certain  officers  or  other  persons  named  in  tiie  order  ;  or  to 
iesue  commissions  to  examine  them  in  places  out  of  their  jurisdiction. 
By  sect.  10.  "  no  examination  or  deposition  to  be  taken  by  virtue  oi 
that  act  shall  be  read  in  evidence  at  any  trial  without  the  consent  of  the 
party  ap;aittst  whom  the  same  may  be  offered,  unless  it  shall  appear,  to 
the  satiafiu^tion  of  the  jadge,  that  the  examinant  or  deponent  is  beyond 
the  juziidiction  of  the  court,  or  dead,  or  unable  from  permanent  sick* 
ness,  or  other  permanent  infirmity  to  attend  the  trial ;  in  all  or  any  of 
which  cases  the  examinations  and  depositions  certified  under  the  liand 
of  the  commissioners,  master,  prothonotary,  or  other  person  taking  the 
same,  shall  and  may,  without  proof  of  the  signature  to  such  certificate^ 
be  received  and  read  in  evidence,  saving  all  just  exceptions.*'  > 

The  answers  to  illegal  questions  put  under  the  authority  of  a  oomt 
mtanon  may  be  objected  to  and  struck  out  at  Nisi  Prius ;  but  not  by 
the  party  who  put  the  question.  HtUchmton  v,  Bernard^  %M,^  Rofr,  I. 
The  deposition  may  be  read,  though  it  appears  on  the  face  of  it  that 
the  deponent  referred  to  papers  not  shown  to  the  commissioners.  SUm^ 
heUer  v,  Newton^  Und.  378.  If  the  deponent  is  interested,  his  naqie  may 
be  indorsed  on  the  record.  Adamt  v.  Garrard,  ibid,  400.  Where  the 
commission  has  been  issued  irregularly,  or  the  execution  was  against 
good  faith,  yet,  it  seems,  the  judge  must  receive  the  depositions  at  Nisi 
Rius,  if  there  was  due  notice  of  execution  to  the  other  side  ;  though 
^  court  will,  under  such  circumstances,  set  aside  the  verdict  and  granf 
a  new  commission.  SlankeUer  v,  Newton  reported,  variously,  in  1  8coU^ 
N.  R,  148. ;  8  DowL  P.  C.  579.,  and  9  C.  <$-  P.  313.  Where  the  com* 
miiBion  directs  the  depositions  to  be  returned,  certified  copies  returned 
are  inadmissible.   Clay  v.  Siephenton,  1  A,Sf  E.  185. 

Proof  of  Proceedings  m  the  Ecclesiattical  and  Admiralty  Courts, 

The  minute  book  of  the  Consistory  court  is  said  to  have  been  ad- 
mitted as  evidence  of  a  decree  for  illimony ;  Houliston  v,  Smyth,  2C,Jf 
P.  25, ;  and  a  sentence  of  separation  a  niensa,  ^c,  was  admitted  by  Lord 
Keoyon  without  proof  of  the  libel.  Stedman  v,  Gooch,  I  Eap,  6.  The 
aentence  of  an  admiralty  court  was  held  evidence  of  a  condemnation 
without  producing  the  hbel  and  answer,  at  least  if  not  found,  or  usually 
filed,  with  it.  Per  Trevor  J.,  in  Wheeler  v.  Louth,  Com,  Dig.  Evid^ 
(C  I.)  Butit  seems  questionable  whether  a  sentence  in  either  of  these 
courts  is  generally  admissible  without  proof  of  the  proceedings  in  the 
auit.     In  the  Duchess  of  KmgsUm*s  Case,  20  How.  Sta.  TVi.  377^  the 
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attorney  generally  objected  to  the  reading  of  the  sentence  in  the  jacti-» 
tation  suit  without  the  libel,  allegations,  and  all  other  proceedings  in  it  % 
^nd  thev  were  accordingly  all  put  in  evidence.  In  Cleeve  v,  Aitomeu* 
General^  Somerset  Sum,  Aisizes,  1841,  where  defendant  put  in  a- suit  &t 
fiubtraction  of  tithe  in  order  to  disprove  a  modus,  Rolfe  B.,  required 
that  the  depositions,  which  had  been  found  and  were  produced  with  the 
rest  of  the  proceedings  by  the  registrar,  should  also  be  read.  In  Leake 
V.  Marquit  of  Westmeathy  2M,^  Rob.  394.,  Tindal  C.  J.,  refused  to  admit 
a  decree  for  alimony  to  be  given  in  evidence  without  proof  of  all  the 

I)rior  proceedings ;  and  where  the  decree  was  affirmed  on  appeal,  his 
ordship  requir^  that  the  process  of  appeal  should  be  duly  proved,  in 
order  to  make  the  decree  of  the  superior  court  admissible ;  but  he  ez« 
pressed  an  opinion  that  the  depositions  filed  need  not  be  produced* 
See  Phillips  v.  Crawly,  1  Freeman,  83,  84.  Lat/boum  v.  Crisp,  4iM,^ 
W,  320.,  cited  ante,  p.  77, 

Proof  of  Judgment  in  an  Inferior  Court , 

The  judgment  of  a  county  court,  court  baron,  or  other  inferior  juris* 
diction  may  be  proved  by  production  of  the  book  or  rolls,  containing  the 
proceedings  of  the  court,  from  the  proper  custody;  and  if  not  made  up  in 
form,  the  minutes  of  the  proceedings  will  be  evidence ;  or  an  examined 
copy  of  such  proceedings  or  minutes  will  be  sufficient*  R.  v,  HainSf 
Comb.  337.  12  Km.  Ab.  (A.  b.  26).  HenneU  v.  Lyon^  iJS.^rA.  185.  E.  v. 
Smith,  8  J9. 4-  C.  343.  Chandler  v.  Roberts,  Peake  Evid.  80.  But  this  rule 
does  not  extend  to  proceedings  of  the  court  of  quarter  sessions  on  the 
crown  side,  which  is  not  an  inferior  court.  R.  v.  Smith,  suprd.  In 
proving  the  judgment  of  an  inferior  court,  as  the  county  court,  evidence 
should  also  be  given  of  the  proceedings  previous  to  judgment.  Com.  Dig^ 
JSv.  (C.  I.)  See  Fisher  v.  Lane,  2  W.  Bl.  836.  Thompson  «.  Blad^ 
hurst,  \N.^  M.  266. 

For  evidence  of  proceedings  before  the  courts  of  bankruptcy,  see 
post,  "Actions  by  and  against  Assignees,**  and  for  proof  of  insolvent's  dis* 
charge,  see  '*  Assumpsit,  Defence.** 

Proof  of  Court  Rolls. 

In  order  to  prove  the  title  of  a  copyholder,  the  court  rolls  may  be 
produced  without  producing  the  stamped  copy  ;  Doev,  Hall,  16  East^ 
208. ;  or  they  may  be  proved  by  examined  copies ;  Doe  v.  Mee,  4  B^ 
4*  Ad.  617. ;  or  by  the  stamped  copy  delivered  and  signed  by  the 
Meward ;  Littlet.  s.  75. ;  1  Scnven  Copyh.  590. ;  Peake  Evid,  94.  And 
where  an  admittance  is  more  than  thirty  years  old,  proof  of  the  signa<* 
ture  of  the  steward  is  unnecessary.  Dean  and  Chapter  of  Efy  v. 
Stewart,  2  Atk.  45.  Rowe  v.  Brenton,  SM.^R.  296.  But  see  Duie  of 
Somerset  v,  France,  Fortescue,  43.  It  has  been  held  that  a  surrender 
and  presentment  may  be  proved  by  the  drafl  of  an  entry,  produced 
from  the  muniments  of  the  manor,  and  the  parol  testimony  of  the  fore* 
man  of  the  homage  jury  who  made  the  presentment.  Doe  v,  Calloway^ 
6  B.^C.  484.  And  it  seems  that  such  a  draft  is  admissible  though 
there  may  have  been  a  subsequent  regular  enrolment.  /M.495.  And 
if  the  original  roll  is  put  in,  it  may  be  shown  to  be  incorrect  by  pro>i 
ducing  the  minute  of  the  steward,  or  by  other  evideiice.  Ibid.  494w 
1  Scriven,  253.  Where  a  surrender  was  made  in  1774,  and  there  was 
no  record  of  it  on  the  court  rolls,  the  books  of  the  manor,  containing  s 
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record  of  the  admission  which  recited  the  surrender,  were  received  as 
evideDce  of  the  sorrender.  R,  v.  Thruscross,  I  A,^  E.  126.  As  to 
ptoo£^  of  a  recovery  in  ancient  demesne,  see  Oreen  d,  Praude,  antS, 
p.  73»  74w  A  presentment  in  a  manor  book  will  not  be  rejected  be« 
cause  part  of  it  has  been  cut  off,  there  beinf;  no  ground  for  supposing 
the  mutilation  to  be  fraudulent.     Evans  v,  Rees,  \0  A,^  E.\b\. 

By  the  stamp  act,  55  Geo.  3.  c.  184.,  court  rolls  need  not  be  stamped; 
but  surrenders  and  admittances  out  of  court,  and  copies  of  surrenders 
and  admittances  made  m  courts  must  be  duly  stamped  as  in  the  sche- 
dule of  the  act,  unless  it  be  a  surrender  to  the  use  of  a  will.  A  sur- 
render out  of  court  may  be  proved  by  an  unstamped  copy ;  Doe  v. 
Mee^  4  J9.  4"  Ad,  617.  And  quare,  whether  any  mere  exanuned  copy, 
proved  in  evidence,  requires  a  stamp  ?  for  the  copy  mentioned  in  the 
schedule  seems  to  mean  the  copy  delivered  by  the  steward  under  sect.  33. 
of  the  act*  And  it  seems  that,  as  between  surrenderor  and  surrenderee, 
the  court  rolls,  containing  a  presentment  of  a  surrender  out  of  court, 
are  primary  evidence  of  the  surrender,  without  producing  the  original 
stamped  surrender.    Doe  v.  OUey,  12  A,  4*  E.  481. 

Proof  of  Probate. 

^^here  the  title  to  personal  property  under  a  will  is  in  question,  the 
original  will  cannot,  m  general,  be  read  in  evidence  ;  but  the  probate 
must  be  produced.  R.  v.  BameSf  1  Slark,  243.  Pnmei^  v,  Pinney^ 
^  JS.4r  C.  335.  The  seal  of  the  Ecclesiastical  Court  on  the  probate 
proves  itself.  Kempton  v.  Cross,  Hardw,  108.  But  the  probate  is  not 
the  only  evidence  of  the  will;  for  the  act  book  of  the  Ecclesiastical 
Court,  containing  an  entry  of  the  will  having  been  proved  and  of  pro* 
tiate  granted  to  the  executors  therein  named,  is  admissible  evidence  of 
executorship,  without  accounting  for  the  non-production  of  the  probate. 
Cox  V.  AUhfgbam,  Jacob,  514.  And  an  indorsement  or  note  at  the  foot 
of  the  origual  will  by  the  surrogate  and  deputy  registrar,  is  primary 
evidence  of  probate,  when  no  other  record  of  it  is  kept.  Doe  v.  Mew, 
1  A,^  E,  240.  If  the  probate  is  lost,  it  is  not  the  practice  of  the 
Ecclesiastical  Court  to  grant  a  second  probate,  but  onlv  an  exemplifi* 
cation,  which  will  be  evidence  of  the  proving  of  the  wilL  Shepherd  v, 
Shorthose,  1  Stra.  412.  To  prove  the  probate  revoked,  an  entry  of  the 
revocation  in  the  book  of  the  Prerogative  Court  is  good  evidencei 
where  no  other  record  is  kept.  Ramsbottotk's  case,  1  Leach,  C.  C,  30. 
(»),  3d  ed.  As  to  the  authority  of  probate,  and  the  manner  in  which 
it  may  be  impeached  in  evidence,  see  post,  **  Effect  'Of  Documentary 
JSvidence**  , 

Proof  of  Letters  of  Administration, 

Administration  is  proved  by  the  production  of  the  letters  of  adminis* 
tration,  or  of  a  certificate  or  exemplification  thereof,  granted  by  the 
Ecclesiastical  Court ;  Kempton  v.  Cross,  Hardw,  108. ;  B,  iNT.  P,  246. ; 
or,  without  producing  the  letters  of  administration,  by  the  original  book 
of  acts  directing  the  grant  of  the  letters.  Ibid.  Elden  v,  Keddell, 
8  Eatt,  187.  And  an  examined  copy  of  the  act  book,  stating  the 
grant  of  letters  of  administration  to  the  defendant,  is  proof  of  his  being 
administrator,  without  notice  to  produce  the  letters.  Davis  v,  WUliams, 
13  Bait,  232.     See  further,  WU^ms  oii  Executors,  Pt.  y.  Bk.  1.  Ch.  1.^ 
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proof  of  Foreign  Laws  and  Judgments.  .   . 

'  Tbe  written  law:  of  4^foreigQ  state  dbowld  be  prored  by  a  cop/ duly 
aa^enticated.  Ciegg  v.  L^vy,  3  Canyt.  166.  Pidon^s  case^  30  iW.  ^ 
7W.  491.  Bat  it  should  seem  that  a. copy  examined  with  the  eri^nal 
is  not  absolutely  necessarv.  Thus',  a  French  vice-consul  has  been  ad^ 
iditted  to  prove  the  French  written  law  of  marriage  by  production  of 
8  printed  edition  of  the  Cmq  Codes  bought  .at  a  shop,  and  by  his  owtf 
testimony ;  Lacon  v.  Higgms,  3  Stark.  178.,  S,  C,  DmvL  Ni.  PrL  38.  | 
aod  arpractistng  advocate  attached  to  the  consulate  was  admitted  t^ 
prove  the  French  law  of  bills  of  exchange*  Trimbey  «.  Vigmcr^  lJVtf«r 
(Ja.}5U  Where  the  plaintiff  sued  on  a6  agreement  expressly  9uul« 
sutgect  to  the  regulations  of  the  Russian  roarine,  which  were  in  writings 
it  was  held  necessary  to  produce  an  authenticated  copy  of  thetn. 
fi^ar  f>.  Heinrick^  4  Catnp.  155.  Foreign  law  must  be  proved  by  wiu 
oesses  of  competent,  skill :  thus  the  law  of  Scotland  respecting  mar« 
riage  cannot  be  proved  by  a  tobacconist.  B,  v.  Bramjion^  10  EoH^ 
287.  But  it  is  otnerwise  with  respect  to  proof  of  the  Jewish  niarria(pa 
law,  which  has  been  allowed  ex  neeetsitate  to  be  proved  by  persons  m 
trade,  and  of  inferior  station.  Lmh  v.  Belisario,  I  Hagg.  Con.  Bep» 
816.  An  instrument,  purporting  to  be  a  divorce  under  the  seal  of  the 
Synagogue  at  Leghorn;  is  not  admissible  without  previous  proof  of  the 
law  of  the  country;  Goner  v.  Lanesborottgh,  Peake,  17.;  but  Lord 
Kenyon  permitted  the  party  divorced  to  give  parol  evidence  of  hef 
divorce  at  Leghorn,  according  to  the  ceremony  and  custom  of  the  Jews 
there.    Ibid, 

A  paper  purporting  to  be  a  copy  of  a  judgment  of  a  colonial  court 
made  by  the  clerk  of  the  court,  with  a  certificate  of  a  notary  public, 
and  a  certificate  by  the  governor  under  the  seal  of  the  colony  that  the 
notary  is  a  notary  public,  will  be  no  proof  of  the  judgment.  AppleUm 
9.  Braybrookf  6  m.  ^  S.  34.  Semb.,  if  the  certificate  under  the  eo* 
lonial  seal  had  exemplified  the  judgment,  it  would  have  been  ad* 
missible.  S,  C.  tftii/.  The  genuineness  of  the  seal  of  a  foreign  court 
must  be  proved  ;  Henry  v.  Adey,  3  East,  221.;  and  if  a  foreign  court 
has  an  official  seal,  it  must  be  used  for  the  purpose  of  authenticating  its 
judgments,  and  a  copy  by  an  officer  of  the  court  is  not  sufficient. 
Black  V.  Sraybrook,  2  Stark.  7.  The  seal  should  be  used  to  authen« 
ticate  its  judgments,  though  so  much  worn  as  no  longer  to  make  any 
impression.  Cavan  v.  Stewart,  I  Stark.  525.  If  there  be  no  seal  of  the 
court,  an  examined  copy  must  be  obtained  ;  per  Lord  Ellenborough  la 
Applefon  V.  Braybrook,  suprh  ;  or  distinct  evidence  should  be  given  that 
the  judgment  produced  is  authenticated  in  the  manner  usual  in  that 
court ;  as  by  the  signature  of  the  judge,  &e.  Alves  v.  Bunbury,  4  Camp, 
28.  A  judgment,  duly  verified  by  a  seal  proved  to  be  that  of  the  foreign 
court,  is  presumed  to  be  regular  and  agreeable  to  the  foreign  law  until 
the  contrary  is  shown.     Alivon  v,  Fumival,  \C.  M.^  R.  211. 

Proof  of  Entries  m  Public  Books^  Postmarks,  ^e. 

Whenever  an  original  is  of  a  public  nature  and  admissible  in 
evidence,  an  examined  copy  is,  on  grounds  of  public  conveniencp,  also 
admissible.  Lynch  v,  Clerke^  3  Saik.  154.  Thus  examined  copies  of 
the  entries  in  the  council  book  ;  or  of  a  licence  preserved  in  the  Secre- 
tary of  state's  office ;  Eyre  v.  Palsgrave,  2  Camp.  606. ;  of  entries  fai 


|he  bttik  bpokfl  ;  Mortimer  v.  MCtiffmt,  6  M.  ^  W.5^.;  of  a  buk 
fkole  filed  i|t  tke  bsnk ^  Jfa^v.-C^ry,  3  Salk.  155, ;  of  cntiies  in  ifae 
hpok»  of  the  E^t  lodia  Company ;  Lord  Gj  GwrdoiCi  otue^  l}ougi  59&; 
or  in  the  books  of  Urn  coromissioBers  of  l8iid*taK  ;  R.  v,  £mg^  ft  T,.M^ 
9S^;  or  of  excise;  Fullers.  JWd^  Qarth.  346.;  or  in  a  poll  book  at 
■n.electioQ;  Mead  v.  Robrnton^  Wiiles,  434.;  or  a  book  kept  in  &e 
pbapter-house  of  a  dean  and  cbapier,  purporting  to  contain  coptea  d£ 
kaseft;  Co^mk^  v.^oether^  M,  ^  M.  396. ;  Wakimuak  v.  Wtst.  7  a^P. 
479, ;  ai^  ail  gpod  evidence)*  A.  copy  of  an  old  deed  contained  in  one 
of  the  books  of  the  Bodleian  library  (which  the  statutes  of  the  nniveraity 
liprbid  to  ba  removed)  was  allowed' to  be  read  in  evidence.  Downea  v, 
MoorewtoHj  JBunb.  189.  An  examined  copy  of  a  parish  register  is  evi- 
dence ;  post,  p.  84.  But  an  exapiined  copy  of  the  register  of  a  marriage  in 
the  Sw^ish  ambassadoi's  chapel  at  Paris  is  not  evidence,  Leader  v.  Barry^ 
4  JSip.  353. ;  nor,  as  it  seems,  the  copy  of  any  similar  register  nqt  kept 
iinder«the  authority  of  the  lav  of  tnis  country ;  (see  po«/,  "  Efeck  of 
PmA&  RegtsUtM.i  **)  for  such  registers  themselves  are  not  evidence  of 
the  iacta  stated  in  them.  The  books  of  the  King^s  Bench  and  Fleet 
prisons,  vhen  they  are  admissiblci  are  not  such  public  documents  that 
a  copy  of  them  may  be  given  in  evidence  i  for  they  are  not  kept  by  any 
pobUc  authority.  Soke  v.  Thovnu^  S  B,^P.  190.  A  collection  of 
tieaties  poUished  by  the  direction  of  the  American  government  is  not 
tofficieot  to  prove  a  treaty ;  a  copy  examined  with  the  archives  should 
be  produced.    Richtardson  v.  Anderson,  1  Camp.  65.  (»). 

The  poitmark  on  a  letter  is  usually  taken  as  genuine  without  proof; 
but,  if  disputed,  it  is  not  clear  whether  the  person  who  made  it  must  be 
called  ;  or  whether  it  may  be  proved  by  any  postmaster;  or  by  any  one  in 
ihe  habit  of  receiving  letters  by  the  post ;  or,  indeed,  whether  it  requires 
any  proof  at  all.  Abbey  v.  jJUy  5  Bmg*  299.  Kent  v.  Lowen,  1  Camp, 
178.  Arcan^do  v.  Thompson^  8  Camp,  6fi0.  Fletcher  v.  Braddyll,  3  Start, 
B4.  In  a  criminal  case,  where  it  was  offered  in  evidence  against  the 
defendant  as  proof  of  his  having  put  a  letter  into  the  post  at  a  particu- 
lar place.  Lord  Ellenborough  r^ected  it.  R,  v,  Watson,  1  Camp,  215. 
In  Plttmer^s  case^  R,  4*  R-  C,  C.  864.,  the  postmark  was  proved  by  a 
stamper  at  the  post-office. 

Proof  of  Entries  in  Corporation  Books, 

The  books  of  public  corporations  are  allowed  to  be  given  in  evidence 
when  they  have  been  publicly  kept  as  such,  and  when  the  entries  have 
been  made  by  the  proper  officer,  or  by  a  third  person  in  the  absence  or 
mckness  of  the  proper  officer.  R,  v,  Mothersell,  1  Stra.  93.  A  book  kept 
by  a  clerk  who  was  not  an  officer  of  the  corporation,  containing  minutes 
of  corporate  proceedings,  but  which  had  not  been  kept  as  tne  public 
book  of  the  corporation,  was  rejected  in  evidence.  Ibid,  To  make  the 
books  evidence,  it  must  be  shown  that  they  come  from  the  proper  cus- 
tody, as  from  a  chest  which  has  always  been  in  the  custody  of  the 
clerk  of  the  corporation  ;  ibid.  Mercers  of  Shrewsbury  v.  Hart,  I  C,  4" 
P,  114.  When  the  entries  in  the  books  are  admissible  as  being  of 
a  public  nature,  examined  copies  are  evidence.  Brocas  v.  Mayor 
if  London,  1  Stra,  308.  And  where,  in  order  to  prove  the  defendant 
a  freeman,  a  copy  upon  stamped  paper  was  produced  of  a  loose 
paper  upon  a  file,  which  the  witness  said  was  also  on  a  stamp,  and 
was  kept  with  other  similar  stamped  entries  on  a  file  among  the 
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corporatioa  papers,  and  it  appeared  that  there  was  also  a  book  iil 
which  the  acts  of  the  corporation  were  kept,  and  where  there  waa 
an  entry  more  at  large  of  the  freeman's  admission,  made  when  he  was 
originally  admitted,  but  there  was  no  stamp  in  the  book,  it  was  held 
that  the  loose  paper  being  the  only  effectual  act,  as  having  that 
which  the  law  requires,  vht.  the  proper  stamp,  must  be  looked  upon  as 
the  proper  and  or^nal  act  of  the  corporation,  and  that  a  copy  of  that 
was  good  evidence.  Per  Noel  J.,  J?,  v.  Head,  Feake  Ev.  92.  (n). 
Papers  or  entries  of  a  private  nature  which  do  not  relate  to  corporate 
acts  must,  if  admissible,  be  produced ;  and  copies  of  them  are  not  evU 
dence,  however  long  they  may  have  been  kept  among  the  corporate 
muniments.    S,  v.  Gwyn^  ]  Stra.  401. 

Proof  of  Public  Regittert, 

Registers  of  baptisms,  marriages,  and  deaths,  may  be  proved  by  ex- 
amine copies,  or  by  production  of  the  r^|ister  itself.  B,  N,  P,  Wl* 
In  order  to  prove  the  register  of  a:  marriage  it  is  not  necessaiv  to  call 
the  attesting  witnesses ;  but  as  the  raster  affords  no  proof  of  the 
identity  of  the  parties,  some  evidence  of  that  fiict  must  be  given,  as  by 
calling  the  minister,  clerk,  or  attesting  witnesses,  if  they  were  ac- 
quainted with  the  parties ;  or  the  bell-rinflers  to  prove  thev  rang  the 
bells  and  were  paid  by  the  parties  ;  or  the  handwriting  of  the  parties 
may  be  proved;  or  persons  may  be  called  who  were  present  at  the 
wedding  dinner,  &c.  Bwi  v.  Barlow^  1  Doug,  179.  To  prove  the  hand* 
writing  of  the  parties  in  the  register  it  is  not  necessanr  to  call  the  sub* 
scribing  witness.  Per  Lord  Mansfield,  S.C.  ib.  If  a  marriage  it 
proved  by  a  person  who  was  present,  it  is  not  necessary  to  prove  the 
registration,  or  licence,  or  banns.     AlMton^s  case,  R,  4r  i^.,  C  C.  R,  109. 

The  act,  still  in  force  for  the  registration  of  baptisms  and  burials  by 
ministers  of  the  church  of  England,  is  52  Geo.  S.  c  146.  It  provides 
that  verified  copies  shall  be  annually  sent  to  the  register  of  the  diocese. 
It  seem  that  the  latter,  being  public  documents,  are  evidence  as  well  as 
the  former,  and  may  be  proved  by  examined  copies;  Walker  v.  Counteu 
of  Bcauchamp,  6  C.  ^  P,  552,  per  Alderson,  B. ;  and  see  Attorney" 
General  v,  Oldham,  cited  in  Bum  on  Parish  Registers,  209.  But  quareg 
whether  the  bishop's  transcripts,  made  before  that  act,  can  be  used, 
except  as  secondary  evidence  ?  S,C,6  C,  Sf  P.  552.  By  3  &  4  Vict.  c.  92., 
certain  non-parochial  registers  of  births,  baptisms,  deaths,  burials,  and 
marriages,  transferred  to  the  custody  of  the  registrar  general,  are  made 
admissible  in  evidence,  either  by  producing  them,  or  certified  extracts 
from  them,  after  previous  notice  to  the  opposite  party  of  the  intention 
to  use  them. 

The  registration  of  marriage  is  now  regulated  by  6  &  7  Will.  4.  c.  86. 
(passed  17  August  1836)  which  provides  that  certified  copies  of  en- 
tries, purporting  to  be  sealed  with  the  seal  of  the  registrar  ^nend's 
office,  shall  be  evidence  of  the  birth,  death,  or  marriage  to  which  it  re- 
lates without  other  proof  of  such  entry.  Sect.  38.  It  should  seem  that 
under  the  same  act,  the  entries  of  other  registrars  besides  the  registrar 
general  mav  be  evidence  under  certain  limitations  ;  sects.  22,  23.  28. ; 
and  as  well  they,  as  all  rectors,  curates,  &c.  are  bound  to  give  certified 
copies ;  sect.  35 ;  but  it  is  not  expressly  provided  that  these  latter  cer^ 
tificates  shall  be  evidence  without  further  verification. 

llie  act  6  &  7  Will.  4.  c.  85.,  for  amending  the  law  of  marriage,  pro- 
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vides  for  the  registratioD  of  marriages  woUrmnked  under  Hud  act,  and  is 
also  incorporated  with  the  above  act,  c.  86.,  and  it  enacts  that  the  pro« 
visions  of  the  act,  c.  86.,  relating  to  the  register  of  marriages,  or  certified 
^pies  thereof,  sbdl  extend  to  marriages  under  the  act,  c.  85. 

Proof  of  Skip's  jRegUter. 

Bj  Stat.  6 Geo. 4.  c.  110.  8.43.,  it  is  enacted,  "that  the  collector 
and  comptroller  of  his  Mijesty's  customs  at  any  port  or  place,  and  the 
person  or  persons  acting  for  them  respectively,  shall,  upon  every  reason* 
able  request  by  any  person  whomsoever,  produce  and  exhibit  for  bis 
inspection  and  exammation  any  oath  or  affidavit,  taken  or  sworn  by 
any  owner  or  proprietor"  (of  the  vessels  mentioned  in  the  act),  "  and  also 
any  reg^er  or  entry  in  any  book  of  registry  remiired  by  that  act  to  be 
made  or  kept  relative  to  any  ship  or  vessel ;  and  shall,  upon  every  rea* 
aonable  request  by  any  person  whomsoever,  permit  him  to  take  a  copy 
or  an  extract  thereof  respectively  ;  and  that  the  copy  of  any  such  oath 
t>r  affidavit,  r^^ter,  or  entry,  shall,  upon  being  proved  to  be  a  true  copy 
thereof  respectively,  be  allowed  and  received  as  evidence  upon  every 
trial  at  law,  without  the  4>roduction  of  the  original,  and  without  the 
testimony  or  attendance  of  any  collector  or  comptroller,  or  other  person 
or  persons  acting  for  them  respectively,  in  all  cases  as  fully,  ana  to  all 
intents  and  purposes,  as  such  original  or  originals,  if  produced  by  any 
collector,  comptroller,  or  other  person  or  persons  acting  for  them,  could 
or  micht  legally  be  admitted  or  received  m  evidence."  This  act  is  re« 
|iealed,  but  the  above  clause  is  re-enacted  by  3  &  4  Will.  4.  c.  55.  s.  40.^ 
aobstituting  the  word  **  declaration  "  for  **  affidavit." 

Custody  of  Ancient  JVntings* 

In  general  the  admissibility  of  ancient  writings,  which  are  incapable 
of  direct  proof,  defends  upon  the  custody  from  which  they  are  pro* 
daced,  and  from  which  their  genuineness  may  be  inferred.  Thus  ancient 
ecclesiastical  terriers  are  not  admissible  unless  found  in  the  proper  re* 
pository,  viz.,  the  registry  of  the  bishop,  or  of  the  archdeacon  of  the 
diocese ;  Atkins  v,  Haiton,  2  Anstr,  386. ;  Potts  v.  Durante  3  Anstr.  795. ; 
or,  as  it  seems,  the  church  chest ;  Armstrong  v,  Hewitt,  4  Price,  216. ; 
^hich  are  also  the  proper  repositories  for  the  vicar's  books.  liid,  'A 
terrier  found  in  the  r^^ry  of  the  dean  and  chapter  of  Lichfield  has 
been  admitted  as  against  a  prebendary  of  Lichfield.  MUler  v,  Foster^ 
S  Anstr,  387  (n).  But  mere  private  custody  is  not  sufficient.  Potts 
if,  Durant,  S  Anstr.  789.  A  terrier  ii.2>.  1693  in  an  old  register,  pur* 
porting  to  be  a  parish  register,  produced  from  the  vicarage  house,  kept 
exclusively  by  tne  vicar  and  si^ed  by  the  vicar  and  three  others  not 
described,  was  considered  inadmissible  evidence  against  a  modus.  Atkins 
V.  Drake,  M*Cl,  ^  Y,  213.  On  an  issue  respecting  the  boundaries  of 
two  parifdies,  certain  old  papers  were  produced  by  tne  plaintiff  (the  rec* 
tor  of  one  of  the  parishes),  which  had  come  into  the  possession  of  die 
son  of  a  former  rector  on  his  father's  death,  and  which  had  been  deli* 
Tered  by  him,  as  papers  bdonging  to  the  parish,  to  the  witness  (ati  at* 
toniey) ;  it  was  held  that  the  papers  were  sufficiently  authenticated 
without  calling  the  aon  of  the  former  rector.  Earl  v,  Letois,  4  Esp,  1« 
Where  a  book,  purporting  to  be  the  book  of  a  former  rector,  came  out 
of  the  custody  of  the  defendant,  the  grandson  of  the  former  rector,  the 
proof  was  held  insufficient;  it  not  appearing  how  it  came  into  the  de* 


feflfdtBt'9  pooMauKi..  RtaMpk  v..  Chn^nfM  Price,  312,  laatuitfbf 
tilhes*  a  refanpt  fiorporting  4o.bQ  a  «eo€i|it  ci^^n  by  a  former  reptcf 
loity-five  years  ago  to  a  person  of  the  flame  bame  a9  the  defendant,  and 
produced  from,  the  custody  of  the  defeadantt  has  been  held  admissible^ 
Gertie  v,  Beaumont,  2  Price,  303.  Where  A.^  the  defendant  in  a  tithe 
suity  offered  in  evidence  a  recdpt  purporting  to  be  a  receipt  from  one 
B»  to  oae  A*  fifty,  jreare  before,  .without  .showing  who  B.  was,  or  where 
the  paper  h^  been  kept,  it  was  rejected*  Jnanby  v*  Curdt,  I  Priot^ 
2^,  Wood  B.  dmenUtnte.  An  ancient  writing,  enumerating  the  pos^ 
aeesions  of  a  monastery,  produced  from  the  Herald'e  Office^  is  inad^ua* 
8^1e»  LsfgoB'  f .  Sirutt,  2  Awir,  60i.  So  an  old  grant  to  an  abbey,  con- 
tained in  a  manuscript  entitled  "  Secretum  Abbatis**  in  the  Bodleiaa 
library,  was  rejected,  aa  not  coming  from  the  proper  repository.  MicheU 
tV  RabbeUt,  3  Tamt,  91, ;  7%e  Bank  v.  Anderton,  4  Scoit,  83.  So  aa 
ancient  grant  to  a  priory  from  the  Cottonian  manuscripts  in  the  3ritiah 
Museum  was  r^ected ;  it  not  appearing  that  the  possession  of  the  grant 
was  connected  with  any  person  naving  an  interest  in  the  estate,  Swm^ 
nerton  o.  Marquis  of  Stafford,  3  Taunt,  91. 

In  order  to  make  an  an  dent  document,  as  a  manor  book,  evidence,  it 
is  not  enough  that  it  is  produced  in  court  by  the  counsel  of  the  party 
to  whose  custody  it  belongs,  or  bv  his  steward,  or  b^  the  party 
himself:  some  witness,  who  can  speak  as  to  the  custody  of  it,  must  be 
awom  in  court.  JSvatu  v.  Ree$,  10  A.SfE.\5\,  And  if  any  suspicion 
arises  as  to  the  genuineness  of  it,  the  judge,  before  he  admits  it  m  evi* 
dence,  will  require  information  where  it  has  been  kept  for  some  yeara 
tmck  ;  when  it  was  first  seen,  &c.  R,  v,  MotherseH,  1  Stra,  93.  Indee<^ 
in  this,  as  in  other  cases,  the  admissibility  of  the  evidence  is  for  the 
determination  of  the  court,  and  a  party  cannot  insist  on  submitting  to 
the  jury  such  an  instrument  as  a  matter  of  right,  until  he  has  given  satis- 
factory grounds  for  assuming  it  to  be  genuine. 

The  proper  custody  means  that  in  which  the  document  may  be  reflr 
sonably  expected  to  be  found,  although  in  strictness  it  ought  to  be  ia 
another  place ;  thus  a  cartulary  in  the  possession  of  the  owner  of  a 
part  of  the  abbey  lands  is  admissible,  though  not  owner  of  the  greater 
part ;  yet  the  Augmentation  Office  is  the  proper  place  of  deposit.  BuU 
ten  V,  MitAel,  2  Price,  413.  So  a  collectors  book,  produced  from  the 
possession  either  of  his  executor  or  his  successor.  Jones  v.  Walter^ 
3  Ofivi/.  847.  So  a  document  relating  to  a  bishop's  see  may  be  pro- 
duced from  the  custody  either  of  his  descendants,  or  his  successors  in 
the  see.  Bishop  ofMeath  v.  Marquis  of  Winchester,  Dom,  Proc,  3  ^ew 
Ca,  183. ;  and  see  observations,  ibid.  201, ;  Doe  v.  Samples,  SA^^E* 
151. ;  Doe  V.  Pearce,  2M,S^  Rob,  240. 

In  a  suit  for  tithes  by  a  rector  against  occupiers,  the  defendants 
pleaded  a  modus  payable  to  the  vicar  for  the  titties  cUimed.  It  was 
hdd,  first,  that  a  copy  of  a  vicar's  endowment,  contained  in  an  old 
book  recording  the  acts  of  former  bishops  of  the  diocese,  was  admis- 
sible for  the  plaintiff  (the  bishop's  registry  having  been  searched  for  the 
original,  without  success),  and  that  no  search  was  necessary  either  in 
the  Augmentation  Office,  or  in  the  vicar's  house,  although  it  was  ex- 
pressed in  the  instrument  that  one  part  of  it  was  to  remain  with  the 
vicar ;  secondly,  that  a  terrier,  appearing  to  be  signed  by  a  former  in- 
cumbent who  was  both  rector  and  vicar  of  the  parish,  and  whose 
handwriting  was  proved  by  the  churchwardens,  was  admissible  for  the 
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pfauntifr,  tbdu^  H  was  produced  frtmi  ihm  ctulody  of  an  indindnd  wi» 
^med  llie  tithet  of  a  paiticakr  district  in -the  p«ish,.snd  not  irani 
ike  uBual  dc»osilorieB.  IMker  #.  WUkmSy  ^JSSmoks^  941.  The  bidiop's 
fegUuyis  the  proper  place  &r  sequeatrator^s  reteipts  aod  aocoimta. 
PmI^  v.  HiUan,  12  Mtf,  6S9. 

£xpired  leases^  coming  from  the  poasession  of  the  leaser,  are  ad- 
missible. Plaxtm9.J>»e^&M.^R,\.  Bees  v.  Woltert^  3  M.  ^  Wl 
527.    See  farther,  posf,  93. 

J'roofofEjrecuikm  cfCorporatm  Deeds  ;  and  tjf.8eal9^ 

"Ipvmz  the  common  seal  is  tantamount  to  delivery.  Ccm,  Dig,  Pailt. 
A,  3.  The  seal  must  be  proved  by  some  one  who  knows  it,  but  it  is 
not  necessary  to  call  a  witness  (not  being  an  attesting  witness)  who 
saw  it  affixed.  Moises  v,  Thornton,  8  T.  R.  307.  Brounker  v.  Atkyns^ 
Skrnn,  2.  Some  seals,  as  that  of  London,  require  no  proof.  Doe  r. 
Mason,  1  Esp,  53.  So  the  seal  of  the  superior  EcclesiasticEd  Courts  (em^, 
**  Proof  ofProhaie,''  p.  8 1 .) ,  and  of  other  superior  courts.  Vin,  Emd.  Am 
b,  69.  Jni^,  p.  73.  But  the  seal  of  a  colonial  court  must  be  proved. 
I[enrv  v,  Adey,  3  East,  221.  So  of  the  Bank  of  England ;  Semb.  Doe 
V,  Chambers,  4  A,  /^  E,^l0.i  and  of  the  Apothecaries^  Company, 
Chadwick  v,  Bunrnng,  B.  Sf  M.  306.  Though  the  seal  need  not  be 
shown  in  the  first  instance  to  be  fixed  by  the  proper  person,  yet  the 
deed  may  be  invalidated  by  proof  of  \t&  being  fixed  by  a  stranger,  or 
without  proper  authority.  Anon,  12  Mod,  423.  Clarke  v.  Imperial  Gas 
Co,\B.^  Ad,  315.  JR.  V.  Haughley,  ibid,  650.  It  is  not  settled  whe- 
ther the  attesting  witness  of  a  corporation  deed  need  be  called  ;  Doe  Vm 
Chambers,  svprd  ;  nor  whether  such  a  deed  proves  itself  after  thirty 
years  ;  R.  v.  Bathunck,  2  J?.  4"  Ad,  648. 

Proof  of  Deeds  and  Private  Writings, 

AUetiiMg  witness  mud  be  eaUed,]  Wherever  a  deed  or  other  instru- 
ment is  subscribed  by  attesting  witnesses,  one  of  them,  at  least,  must 
be  caUed  to  prove  the  execution ;  and  such  testimony  cannot  be  dis- 
pensed with,  though  the  defendant  has  admitted  the  execution  in  his 
answer  to  a  bill  in  Chancery.  Cali  v.  Dunning,  4  East,  53. ;  but  see 
Bowles  V,  Langworthy,  5  T,  B,  36^! ;  and  the  cases  as  to  admissions, 
cited,  anth,  p.  2.  A  notice  to  quit  (Doe  v,  Dumford,  2M.^S,  62.)  or 
a  warrant  to  distrain  (Higgs  v,  Dixon,  2  Stark,  180.),  if  attested,  must 
be  proved  by  calling  the  attesting  witness. 

But  where  the  attesting  witness  is  dead  (Anon,  12  Mod,  607.),  or  in- 
sane {Cttrrie  v.  Child,  3  Camp*  283.),  or  infamous  (Jones  v.  Mason,  2  Stra* 
833.),  or  absent  in  a  foreign  country,  or  not  amenable  to  the  process  of 
the  superior  courts  (Prince  v,  Blackbwm,  2  East,  252,\  as  m  Ireland 
(Hodneti  v,  Forman,  1  Stark,  90.),  although  he  might  have  been  exa- 
mined on  interrogatories  (Ghtbb  v,  Edwards,  2  M.  Sf  Bob,  300.) ;  or 
where  he  cannot  be  found  after  diligent  inquiry  (CunMe  v,  Sefton^ 
8  East,  183.) ;  evidence  of  the  witness's  handwriting  is  admissible.  A 
aubscnbing  witness,  who  has  become  blind,  ought  nevertheless  to  be 
called  in  order  to  learn  from  him  any  thing  material  that  passed  at  the 
execution.  Crank  v.  Frith,  2  M.^  Bob,  262.,  per  Lord  Abinger  C.  B. 
la  a  previous  case  (Pedler  v,  Paige,  1  M.  4*  Bob,  258.)  Park  J.  had 
admitted  proof  of  the  handwriting  of  a  blind  witness,  but  with  some 
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expresfdon  of  doubt,  on  the  authority  of  Wood  v,  Drury,  I  Ld,  Raym^ 
734. ;  but  that  case  is  obscurely  reported,  and  if  it  be  an  authority 
for  the  proposition,  it  also  shows  that  it  would  be  sufficient  to  prove 
Jiis  hand,  tnoueh  there  is  another  attesting  witness  who  might  have 
been  called  ;  which  is  clearly  not  the  present  practice. 
."^  '>^th  regard  to  the  inquiry  necessary  to  let  in  such  evidence,  it  has 
htexk  held  that  an  inquiry  after  an  attesting  witness  to  a  bond  at  the 
residence  of  the  obligor  and  obligee  is  sufficient.  CunHjfe  v.  Sexton,  8 
Scut,  1 83.  So,  diligent  inauiry  at  the  witness's  usual  place  of  residence, 
and  information  there  and  from  the  witness's  father,  that  he  had  ab- 
sconded to  avoid  his  creditors.  Crosby  r.  Percy,  1  Taunt.  365.  So, 
that  on  inquiry  after  the  witness  at  the  admiralty,  it  appeared  by  the 
last  report  that  he  was  serving  on  board  of  some  ship  ;  Parker  v,  Hot^ 
kins,  2  Taunt.  223. ;  or  that  the  witness  went  abroad  twenty  years  ^gq 
and  has  never  been  heard  of  since.  Doe  v,  Johnson,  1  PhUl,  Ev, 
455.  (n).  A  witness  who  was  defendant's  clerk,  bein^  subpoenaed,  said 
lie  would  not  attend,  and  the  trial  was  twice  put  off  m  con8equence*of 
his  absence ;  search  was  then  made  at  the  clefendant's  house,  and  ii| 
the  neighbourhood,  and  upon  information  at  the  defendant's  that  the 
witness  was  gone  to  Mai^te,  inquiry  was  made  there  without  sue* 
cess :  held  that,  under  these  circumstances,  evidence  of  his  handwriting 
was  admissible.  Burt  v.  Walker,  AiB,^  A,  697.  Where  diligent  in- 
quiry had  been  made  without  success  for  a  witness,  proof  of  his  hand- 
writmg  was  admitted,  although  it  appeared  that  a  letter  from  him,  con- 
cealing his  retreat,  had  been  received  before  the  trial.  Morgan  v, 
Morgan,  9  Bmg.  359.  So  where  a  solicitor's  clerk  was  the  witness, 
and  tne  solicitor  could  give  no  account  of  him ;  although  afterwards  at 
the  trial  he  recollected  where  he  might  probably  be  heard  of.  Miller 
V,  Miller,  2  New  Ca.  76. 

The  sufficiency  of  the  enquiry  is  for  the  determination  of  the  judge, 
who  will  found  nis  opinion  on  the  nature  and  circumstances  of  each 
case*  It  therefore  seems  of  little  importance  to  collect  all  the  cases 
that  have  been  decided  upon  this  point.  When  the  court  is  satisfied 
that  due  diligence  has  been  used  to  find  the  witness,  then  it  is  sufficient 
to  prove  his  handwriting  without  proving  the  handwriting  of  the  par^^i 
unless  with  a  view  to  establish  his  identity.  Kelson  v,  WfattaU,  1  B, 
^  A.\9,    Gough  V,  Cecil,  MS.  cite3  Selw.  N.  P,  516.  (n). 

Some  evidence  of  the  identity  of  the  party  to  the  instrument  must 
always  be  given,  though  very  slieht  evidence  will  be  sufficient.  It  has, 
however,  been  ruled,  after  a  review  of  all  the  previous  cases,  that  mere 
identity  of  name  is  not  sufficient.  Whiielocke  v.  Musgrove,  ICS^  M. 
511.,  iS.  C  3  72/r.541.  It  seems  that  where  the  attestation  states  the 
residence  of  the  party,  proof  that  the  party  sued  resided  there,  would 
he  prima  Jacie  evidence  of  identity.  Id,  ibid,,  and  see  anti,  p.  77.  Proof 
that  the  defendant  bad  spoken  of  the  contents  of  the  deed,  would  be 
sufficient  evidence  of  identity.  Doe  v,  Paul,  3  C.  4*  P»  613.  Where 
the  witness  to  a  bond  stated  that  he  saw  it  executed  by  a  person  who 
Was  introduced  under  the  name  of  Hawkshaw  (the  name  of  the  de- 
fendant), but  could  not  identify  him,  the  plaintiff  was  nonsuited.  Par^ 
kins  V,  Hawkshaw,  2  Stark,  239.    Middleton  r.  Sandjbrd,  4  Camp.  34. 

It  is  not  sufficient  ground  for  admitting  evidence  of  the  witness's 
handwriting  that  he  is  unable  to  attend  from  illness,  and  lies  without 
Jiope  of  recovery.    Harrison  v.  Blades,  3  Camp.  457.    The  party  in* 
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ierested  in  his  testimony  must  get  a  judge's  order  to  examine  him  out 
pf  court. 

Where  the  witness  was  interested  at  the  time  of  the  attestation  and 
^lso  at  the  trial,  it  is  said  to  be  sufficient  to  prove  the  signature  of  the 
party  alone;  Sunr^  v.  JBeilf  5  T.  A.  371.;  but  in  that  case  the  execu<* 
lion  was  also  proved  both  by  the  attesting  witness  in  person*  and  by 
proof  of  his  handwriting ;  so  that  it  is  of  little  authority  as  a  decision 
on  the  point.  If  a  part^,  knowing  the  witness  to  be  interested,  re* 
j]ue8ts  him  to  attest  the  mstrument,  he  cannot  afterwards  object  to  his 
competency.  Haneywood  v.  Peacock,  3  Camp.  1 96.  Where  the  wit- 
jiess  becomes  interested  after  the  attestation,  a  distinction  is  to  be  ob* 
9ffved :  in  general*  proof  of  the  handwriting  of  the  witness  will  be 
admitted,  as  where  the  witness  becomes  interested  as  administrator 
luid  plaintiff  on  the  record ;  Godfrey  v,  Norrit,  1  SUra,  34.,  Cunliffe  v» 
fSefton,  2  East,  183. ;  or  by  marriage  with  one  of  the  parties ;  Bwkley 
p.  Smih,  2  Esp,  697.  So,  as  it  seems,  where  a  man  enters  into  a  ^e* 
oeral  partnership,  and  thereby  becomes  interested  in  instruments  which 
he  has  attested  by  acquiring  a  share  in  the  credits,  and  taking  upon 
himself  the  responsibihties  of  the  firm,  bis  handwriting  may  be  proved* 
$emd.  per  Cur.  HovUl  v,  Stephemon,  5  JBing,  496.  But  where  the  plain- 
tiff in  an  action  on  a  charter-party  had  communicated  to  the  attesting 
witness  an  interest  in  the  adventure  subsequently  to  the  execution  of 
the  instrument,  it  was  held  that  evidence  of  his  handwriting  was  in- 
Udmissible ;  for  the  plaintiff  would  thereby  deprive  the  defendant  of  the 
advantage  of  the  witness's  cross-«xamination  by  his  own  act.  S,  C,  ibid* 
Where  the  name  of  a  fictitious  person  is  inserted  as  witness ;  Fastet 
r.  Brown,  Peakcy  23. ;  or  where  the  subscribing  witness  denies  any 
Juiowledge  of  the  execution ;  Talbot  v.  Hodson,  7  TaufU.  251. ;  (over* 
ruling  Phippt  V,  Parker,  1  Camp.  412.);  Fitzgerald  p.  Elsee,  2  Camp, 
035. ;  Boxer  v.  Rabeth,  Gow.  175. ;  or  where  the  attesting  witness  sub- 
scribes his  name  without  the  knowledge  or  consent  of  the  parties; 
M^Craw  v.  Gentry,  3  Camp.  232. ;  in  these  cases  it  becomes  necessary  to 
prove  the  instrument  by  calling  some  one  acquainted  with  the  hand<* 
writing  of  the  party  executing  it ;  or  who  was  present  at  the  time  of 
execution ;  or  by  the  admission  of  the  party  to  it.  , 

Where  there  are  two  attesting,  witnesses,  and  one  of  them  is  iocom* 
petent,  or  his  evidence  cannot  be  obtained,  the  other  witness  must  be 
called  ;  and  evidence  of  the  handwriting  of  the  former  witness  will  not 
he  sufficient.  Adm.  in  Cunliffe  v.  Sefton,  2  East,  183.  But  where  a 
bond  is  attested  by  two  witnesses,  and  one  of  them  is  dead  and  the 
other  beyond  the  reach  of  the  process  of  the  court ;  Adam  v,  Kerr, 
IB.SfP,  360. ;  or,  where  one  cannot  be  found,  and  the  other  is  in« 
terested;  Cunlijfe  v.  Sefton,  tuprd,  proof  of  the  handwriting  of  either 
seema  to  be  sufficient. 

It  will  not  be  assumed  that  a  name  subscribed  to  an  instrument  is 
that  of  an  attesting  witness  :  thus  where  a  deed  purported  to  be 
"  sealed  by  order  of  the  Govemot  and  Company  of  the  Bank,  J» 
Knight,  Secretary,"  it  was  held  unnecessary  to  call  J.  Knight.  Doe  v« 
Chambers,  ^A.^E.  410. 

Execution  how  proved,]  In  attesting  a  deed  it  is  not  essentially 
necessary  that  the  witness  should  see  the  party  sign  or  seal;  if  he  sees 
him  deliver  it  already  signed  and  sealed,  or  sealed  only,  where  signa- 
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tare  w  unneoessaryi  it  will  be  sufficient*    Thus,  proof  by  the  attestfn^ 

witness  that  he  was  not  present  when  the  deed  was  executed,*  bat  WM 
afterwards  requested  by  one  of  several  parties  to  sign  the  attestation, 
18  sufficient  evidence  of  the  execution  of  the  deed  by  such  party^ 
Gr&iSer  v*  Neede,  Peake,  146. ;  and  witnesses  may  be  called  to  proiv^ 
the  handwriting  of  the  remaining  parties,  as  to  whom  the  deed  ttust  bt 
eonsidered  as  unattested  i  in  which  <»8e  sealing  isind  delivery  may  b# 
priKsumed.  Ilnd.  It  is  not  necessary  for  the  attesting  witness  to  pToi^ 
that  certain  blanks  in  the  deed  were  filled  up  at  the  time  of.  execution^ 
for  this  will  be  presumed ;  and  the  witness  generally  sees  nothing  but 
the  signing  or  delivery.  England  v.  Roper^  1  Stark,  304.  Where  4 
party  executes  a  deed  with  a  blank  in  it,  which  is  afterwards  filled  ^ 
with  his  assent,  in  his  presence,  and  he  subsequently  reco^ises  tlw 
deed  as  valid,  the  filling  up  of  the  blank  will  not  avoid  it ;  for  titt 
the  blank  is  duly  supplied,  it  is  incomplete  and  m  fieri,  .  Hudson  0k 
Hevete,  6  Bing,  368.  HaU  v.  Chandless,  4  Bing,  1S3.  But  generally  ft 
deed  execut^  in  blank  and  left  to  be  filled  by  another,  who  has  nd 
authority  under  seal,  is  void  at  conmon  law ;  Hibblewfute  v;  M^Motine^ 
6M,^iV^  200. ;  and  Texira  v,  Evam^  1  Amtr,  2d8.  contra ^  is  not  lawi 
While  the  deed  is  still  in  the  hands^  of  the  party  executing  it,  another 
name  may  be  inserted,  and  it  may  be  re*executed  without  avoiding  it  as 
to  the  first  parties,  or  requiring  a  new  stamp.  Spioer  v.  Burgess,  I  C,  M* 
^  R.  129.  Jones  v,  Jones,  1  C,  4r  M,  721.  Where  a  bond  was  exe^ 
cnted  by  the  defendant,  and  attested  l^  a  witness  in  one  room,  Bad 
was  then  taken  into  an  acyoining  room,  and  at  the  request  of  the  de^ 
fendant*6  attorney,  and  in  the  defendant's  hearing,  was  attested  by 
another  witness  who  knew  the  defendant's  handwriting,  it  was  held 
tliat  the  execution  might  be  proved  by  the  latter  witness,  the  whola 
being  considered  as  one  entire  transaction.  Parke  v^  Mears,  2  B,lj^ 
P,  217.;  and  see  Anon,  Arckb.  PL  4*  Ev,  378.  In  proving  the  exe^ 
cution  of  a  deed,  die  attesting  witness  frequently  states  that  he  doeS 
not  recollect  the  fiu:t  of  the  deed  being  executed  in  his  presence,  but 
that,  seeing  his  own  signature  to  it,  he  has  no  doubt  tnat  he  saw  it 
executed ;  this  has  always  been  received  as  sufficient  proof  of  the  ex6» 
cution.  Per  Bayley  J.,  Maugham  v.  Hubbard,  SB,^C.  16.  ;per  Tauu* 
ton  J.,  R.  V,  St.  MartinU,  Leicester,  2  A.  4-  E.  213. 

The  sealing  of  the  deed  need  not  take  place  in  the  presence  of  th% 
witness ;  it  is  sufficient  if  the  party  acknowledges  an  impression  already 
made  to  be  his  seal.  Where  one  partner  in  the  presence  of  his  co* 
partner  executed  a  deed  for  both,  but  there  was  only  one  seal,  and  it 
did  not  appear  whether  the  seal  had  been  put  twice  upon  the  wax,  it 
was  held  sufficient ;  for  that  no  particular  mode  of  delivery  was  requisite^ 
and  it  was  enou^  if  a  party  executing  a  deed  treated  it  as  bia  own« 
Ball  V.  DunsterwUe,  4  T.  R.  313.  But  where  a  deed  is  executed  vndef 
the  authority  of  a  power  requiring  it  to  be  under  the  hands  and  seals 
of  the  parties,  the  parties  must  use  separate  seals.  Thus,  by  stat.  84^ 
9  Will.  3.  c.  30.,  certificates  are  required  to  be  under  the  hands  and 
fleals  of  the  overseers  and  churchwardens ;  it  was  held  that  a  certificate 
signed  by  two  churchwardens  and  one  overseer,  but  bearing  two  seals 
only,  was  not  a  valid  certificate.  R,  v.  Austrey,  1  PhU,  Ev.  453.,  jS^,  C. 
6  M.  4*  '^^  319«f  l^be  circumstance  of  a  party  writing  his  name  op« 
posite  to  the  seal  on  an  instrument  which  purports  to  be  sealed  and 
deli|«red  by  him,  is  evidence  of  ft  sealing  and  aeliveiy  to  go  to  a  jury* 
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TkHU  9.  HotboHf  7  Taunt,  261.  So  when  ft  sttbecribing  witness  is 
dead,  proof  of  the  haDdwriting  of  such  witness  is  evidence  of  everf 
thing  on  the  face  of  the  paper  which  imports  to  be  sealed  by  the  pariy^ 
P«r  Boiler  J.,  Jdam  c  Kerr^  1  J9.4;  P.  361. 

In  the  deliTcry  of  a  deed  no  particular  form  is  necessary.  Throwing 
down  the  deed  upon  a  taUe  with  the  intent  that  the  other  party  ahaH 
take  it  up,  is  sufficient.  Cam.  Dig.  Fait,  (i4. 3.>  Where  a  deed  is  del»- 
mered  by  virtneof  a  power  of  attorney,  the  power  should  be  produced; 
Jc&juon  SL  JMoww,  1  Etp,  89.  $  and  proved ;  1  Phil.  Ev.  p.  505.  (4th 
ed.).  In  some  instances  a  general  li^ent  has  been  presumed  to  have 
eadi  authority.  J^oe  v,  Eatt  London  W,  W,  Company,  M.  4*  M.  149. 
But,  in  general,  the  agent  must  be  authorised  by  deed.  Berkeley  v. 
MmUf,  8i>.  4-  R'  t02.    Hibblewhite  v.  M*Afornuf,  6M.^W.  200. 

A  condition  previously  expressed,  though  not  introduced  into  the  act 
of  delivery,  is  »ifficient  to  make  the  deliveir  of  the  deed  as  an  escrow. 
JPer  Abbott  C.  J.,  Johnson  v.  Baker^  4  £.  ^  i4.  44*1.;  and  see  Murray 
«.  Earl  ofSUur^  2B,4r  C,  82.  Where  a  person  delivers  a  deed  in  the 
presence  of  a  witness,  but  retains  it  in  his  own  possession,  there  beuw 
nothing  to  show  that  it  was  not  intended  to  operate  immediately,  it  wiu 
take  efect  as  a  deed  and  not  as  an  escrow  j  and  the  delivery  of  a  deed 
to  a  third  party  for  the  use  of  the  person  in  whose  favour  the  deed  is 
executed,  is  good,  though  that  party  be  not  the  agent  of  the  latter, 
JDoe  o.  Knight,  5  ^.  4*  C  671.  In  a  case  where-  a  debtor  executed  ik 
mortgage  to  his  creditor  unknown  to  the  latter,  and  kept  it  twelve 
years  in  his  own  custody  till  he  died,  the  deed  was  held  valid  even 
against  creditors  from  the  date,  hi  the  absence  of  evidence  to  shew  it 
was  an  escrow.  Exton  v,  Scotia  6  Son.  31.  Where  A.  executes  ait 
inatrument,  and  delivers  it  to  B.  as  an  escrow  to  be  delivered  to  C.  on 
a  certain  event,  possession  by  C.  is  primd  facie  evidence  against  A.  of 
the  performance  of  the  condition.    litre  v,  Norton,  5B.^  Ad.  715. 

A  deed  executed  by  a  marksman  may  be  proved  by  a  person  who  has 
seen  the  perty  make  hb  mark,  and  can  speak  to  its  peculiarities.  George 
e.  Surrey,  M.  4*  M.  516. 

Proof  and  compariion  of  handwriting.]  The  result  of  the  various  cases 
on  this  head  is  thus  stated  by  Mr.  Justice  Patteson  in  Doe  v.  Sucker^ 
more,  5A.^E,  730«1.,  where  references  to  all  the  authorities  will  be 
found.  "  The  knowledge  of  handwriting  may  be  acquired  either  by  see^ 
ing  the  party  write,  in  which  case  it  will  be  stronger  or  weaker  accord- 
ing to  the  number  of  times  and  the  periods  and  other  circumstance* 
under  which  the  witness  has  seen  the  party  write,  but  it  will  be  sufficient 
knowledge  to  admit  the  evidence  of  the  witness  (however  little  weight 
may  be  attached  to  it  in  such  cases),  even  if  he  has  seen  him  write  but 
oooe,  and  then  merely  siting  his  surname ;  or  the  knowledge  may  have 
been  acquired  by  the  witness  having  seen  letters  or  other  documenti 
professing  to  be  the  handwriting  of  the  party,  and  having  afterwards 
communicated  personally  with  the  party  upon  the  contents  of  those 
letters  or  documents,  or  having  otherwise  acted  upon  them  by  written 
answers  producing  further  correspondence  or  acquiescence  by  the  partv 
in  some  matter  to  which  they  relate,  or  by  the  witness  transacting  witli 
the  party  some  business  to  which  they  relate ;  or  by  anjr  other  mode  of 
communication  between  the  party  and  the  witness  which,  in  the  ordi^ 
nary  course  of  the  transactions  of  life,  induces  a  reasonable  presumption 
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that  the  letters  or  documents  were  the  handwriting  of  the  party ;  evidence 
of  the  identity  of  the  party  being  of  course  added  aliunde,  if  the  witness 
pe  not  personally  acquainted  with  him."  To  prove  the  handwriting  of 
a  member  of  parliament,  the  opinion  of  a  clerk  employed  to  inspect 
franks,  who  never  had  occasion  to  apply  to  the  member  to  verify  his 
handwriting,  has  been  held  insufficient,  iatchelor  v.  Sir  J.  Honeywood^ 
5t  Etp,  714.  Cart/  r.  Pitt,  Peake,  Ev,  App,  84.  A  witness  cannot  be 
permitted  to  form  his  opinion  of  the  handwriting  from  extrinsic  circum* 
Stances,  as  from  his  knowledge  of  the  party*s  character  and  habits.  Da 
Coita  o.  Pym,  Peake  Ev.  App,  85. 

In  the  case  of  ancient  documents,  where  it  is  impossible  for  any  wit* 
liess  to  swear  that  he  has  seen  the  party  write,  it  is  sufficient  if  the  wit- 
ness has  acauired  his  knowledge  of  the  handwriting  by  the  inspection 
of  other  ancient  writings  bearing  the  same  signature,  and  preserved  as 
authentic  documents.  B,  N.  P.  236.  Tai^lorv,  Cook,  8  Price,  652. ;  and 
fiee  other  cases  cited.  Doe  v,  Suckermore,  5A,S^E,  736.  Ancient  writ- 
ings (as  a  receiver's  account  one  hundred  years  old)  may  be  lud  before 
a  witness  at  the  trial  for  his  inspection  ;  and  after  forming  a  judgment  of 
their  character,  his  belief  as  to  the  handwriting  of  the  document  in 
question  may  be  inquired  into.  Doe  v.  Tarver,  R,  <$■  M,  143. ;  and  see 
Jtoe  V.  RawUngt,  7  Eatt,  282.  In  these  cases  the  question  often  be« 
comes  one  of  skill ;  the  character  of  the  writing  varying  with  the  age, 
and  the  discrimination  of  it  being  assisted  by  antiquarian  studies.  Pet 
Coleridge  J.,  Doe  r.  Suckermore,  sttprd. 

How  far  and  under  what  circumstances  handwriting  in  modem  instru- 
ments can  be  proved  or  disproved  by  the  testimony  of  a  witness  founded 
on  the  mere  comparison  of  different  signatures  is  an  unsettled  question* 
In  the  case  of  Doe  v.  Suckermore,  tupra,  the  Court  of  King's  Bench  were 
equally  divided  on  the  question  whether,  after  a  witness  had  sworn  to 
the  genuineness  of  his  signature,  another  witness  (a  bank  inspector) 
qould  be  called  to  prove  that  in  his  judgment  the  signature  was  not 
genuine,  such  judgment  being  solely  founded  on  a  comparison,  pending 
the  trial,  with  other  signatures  admitled  to  be  those  of  the  attesting 
witness.  It  is  also  very  doubtful  whether  a  person,  practised  in  the  ex- 
amination of  handwriting,  can  be  called  to  state  his  opinion  whether  a 
writing  is  in  a  feigned  or  a  genuine  hand  ;  it  is,  however,  certain  that 
such  evidence  should  have  no  weight.  Gurnet/  v,  Langlands,  5  JS,  4r  A, 
330.   Doe  V.  Suckermore,  5  A,4r  E,75l, 

Under  certain  circnnistiinces  the  court  and  Jurt/  are  permitted  to  in- 
stitute a  comparison  between  documents  for  the  purpose  of  verifying 
handwriting,  when  a  witnest  called  expressly  for  that  purpose  would  be 
rejected.  Thus  in  Griffith  v.  JVitUanu,  XC.^J,  47.,  it  was  held  that 
the  rule  as  to  the  comparison  of  handwriting  does  not  apply  to  the 
court  or  jury,  who  may  compare  two  documents  when  thev  are  pro« 
pcrly  in  evidence.  But  the  documents  with  which  the  handwriting  is 
/compared  must  be  such  as  are  in  evidence  for  other  purposes  in  the 
cause,  and  not  put  in,  or  selected  by  the  party,  merely  for  comparison. 
Doe  V.  Newtoti,  5  A.  4r  E. 514.  534.  GriffiU  v.  Ivery,  II  A.  4r  E,  323. 
To  put  such  documents  into  the  hands  of  the  witness,  merely  for  the 
purpose  of  shaking  his  credit  by  subsequent  independent  evidence  con* 
tradicting  his  testunony  as  to  these  documents,  would  tend  to  raise 
£oUateraI  issues.    Hughet  r.  Rogers,  8  M,  4r  W,  123. 
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Proof  of  execuHon,  when  dbpensed  with,']  When  a  deed  is  thirty 
years*  old,  it  proves  itself,  and  no  evidence  of  execution  is  necessary  i 
JB.  N.  P.  255, ;  so  with  regard  to  steward's  books  of  receipts,  without 
proof  of  his  hand,  if  they  come  from  the  proper  custody ;  Wynne  Vi 
Tyrwhitty  4t  B,^A.  376.;  private  letters  ;  Doe  v.  Beynon,  \2A,SfE* 
431.;  a  will  produced  by  the  officer  of  the  Ecclesiastical  Court;  Doe 
r.  JLloyd,  Peake  Ev,  Ap,  91. ;  a  bond ;  Chelsea  W,  W,  Company  v.  Cow* 
per^  1  Esp,  275. ;  and  other  old  writings.  Fry  t\  Wood,  Selw.  N.  P. 
517.  (»).  Even  if  it  appear  that  the  attesting  witness  is  alive  and  ca<* 
pable  of  being  produced,  it  is  unnecessary  to  call  him  where  ^he  deed 
IS  thirty  years  old.    Doe  v.  WoUey,  6B,^C,  22. 

Where  an  old  deed  is  ofibred  in  evidence  without  proof  of  execu- 
tion, some  account  ought  to  be  given  of  its  custody ;  B,  iV.  P.  255, ; 
or  it  should  be  shown  that  possession  has  accompanied  it,  at  least 
trhere  it  purports  to  convey  something  which  is  the  subject*matter  of 
possession.  Gil6.  Ev,  97.  See  ante,  p.  85,  86.  "  Custody  of  ancient 
Writtngt."  It  has,  indeed,  been  held  sufficient,  on  an  appeal  against  a 
removal,  for  the  respondent  parish  to  produce  a  certificate  thirty  years 
old,  without  showing  that  it  had  been  kept  in  the  parish  chest ;  B,  r. 
Byton,  5  T.  B.  259. ;  and  see  B,  v,  Nethertkong,  2M.^S,  337. ;  but  thiH 
seems  to  be  at  variance  with  principle,  and  with  the  authority  of  Evans 
V,  Bees,  10^.  4*  ^*  1^1 'f  ^^^  other  cases  cited  ante,  p.  86.  If  there  iB 
any  rasure  or  interlineation  in  an  old  deed,  it  ought  to  be  proved  in  the 
r^ular  manner  by  the  witness  if  living,  or  by  proof  of  his  handwriting 
and  that  of  the  party,  if  dead ;  fbr  in  Buch  a  case  it  is  necessary  to  ol^ 
viate  the  presumption  which  otherwise  arises  against  the  instrument. 
B,N,P,255,  oee  the  rule  as  to  alterations  and  interlineations  in 
bills  of  exchange,  post^  "  AssumpsH  on  Biils.**  But  perhaps  this  is 
strictly  necessary  only  where  the  alteration  appears  on  the  face  of  it 
material  or  suspicious.  In  documents  of  remote  antiquity  it  is  evidently 
impossible  to  supply  such  proof;  and,  accordinsly,  in  such  documents 
defects  of  this  kind  are,  in  practice,  treated  on^  as  matter  of  observ- 
ation to  the  jury,  unless  they  are  of  sufficient  importance  to  warrant 
the  judge  in  excluding  them  altogether. 

Where  a  party,  producing  a  deed  upon  a  notice,  claims  a  beneficial 
interest  under  it,  it  is  not  necessary  for  the  party,  calling  for  the  deed, 
to  prove  the  execution  of  it.  Pearce  t>.  Hooper,  3  Taunt,  62.  As  where 
assignees  produce  the  assignment  of  the  bankrupt's  effects,  Orr  v, 
Morice,  ZB,^  B,  139.  So  in  an  action  by  a  lessee  against  the  as* 
signee  of  the  lease  for  breach  of  a  covenant  in  the  original  lease,  the 
plaintiff  having  proved  a  counterpart  of  the  lease,  and  the  defendant 
navinfl^  put  in  tne  original,  it  was  held  unnecessary  for  the  plaintiff 
to  call  the  subscribing  witness  to  prove  the  execution  of  it,  though 
the  defendant  bad  assigned  over  the  lease  before  action.  Burnett  v. 
Lynch,  5  B,  ^  C,  589.  So  in  an  action  against  the  vendor  of  an 
estate  to  recover  a  deposit  on  a  contract  for  the  purchase,  if  the  de^ 
fendant  on  notice  produces  the  contract,  the  plaintiff  need  not  prove  its 
execution.  Bradshaw  v,  Bennett,  ]  M,  4*  Rob,  143.  And  where,  in 
ejectment,  the  attorney  for  the  lessor  of  the  plaintiff  obtained  from  one 
of  ti^e  defendants  a  subsisting  lease  of  the  premises  to  prevent  its  being 
set  up  by  the  defendants,  it  was  held  that  this  was  a  recognition  of  the 
lease  as  a  valid  instrument ;  and  that,  when  produced  in  pursuance  of 
notice  from  the  defendants,  it  might  be  read  by  them  without  proof  of 


94?      ""         Pro(f  of  Dteiion^  Private  WrUingB, 

execution^  though  the  attorney  had  furmshed  them  with  the  nattes 
of  the  attesting  witnesses,  and  though  the  plaintiff's  title  was  ind^ 
pendent  of  the  lease.  Doe  v,  Hemmg^  6  j9.  4*  C  28.  It  is  imniaterkil 
that  the  party  calling  for  it  denies  its  validity  {  as  where  the  defendstot 
produces  an  assignment  of  a  banHnipt's  goods  which  the  plaintifi 
(assignees  of  the  bankrupt)  impugn  as  fraudulent.  C€nr  v.  Burdifi/ 
I C,  m,  4r  R*  7B9*  Where  notice  was  given  to  defendant  to  produce 
a  feoffment  under  which  he  was  in  possession  of  land,  the  plaintiff 

E roved  hy  gecondary  evidence  (the  feoffment  not  being  produced),  that  it 
ad  liv^y  indorsed,  and  was  witnessed  :  held  that  it  was  unnecessary, 
as  against  defendant,  to  call  the  subscribing  witness,  or  to  prove  livery. 
Doev,  Wamivrigki,  5A»^  E.520,  In  an  action  against  a  sheriff  for 
taking  insufficient  pledges  in  replevin,  the  replevin  bond,  produced  by 
the  defendant,  is  admissible  in  evidence  against  him  without  proof  -of 
execution.  Scott  v,  W(Mman,  ^  Stark,  160.  So  where  the  sneriffhaa 
assigned  it  to  the  phiintiff.    Barnes  v,  Lvetu,  R,  <$•  M,  SG^. 

Where  the  party  producing  the  deed  does  not  claim  an  interest 
under  it,  the  party  calling  for  it  must  prove  it  in  the  regular  manner. 
Gordon  v.  Secretan,  8  East,  548.  Doe  v.  Marquit  of  Cleveland,  9B,  ^C» 
864.  And  a  party  producing  at  the  trial  of  a  cause  a  deed  which  has  bedb 
some  months  in  his  possession,  is  not  excused  from  proving  the  exe* 
cution  merely  because  he  received  such  deed  from  tne  adverse  party, 
who  formerly  claimed  a  beneficial  interest  in  it.  Foi^^  v.  Cocks,  1  B, 
4*  Ad.  145.  As  the  principle  of  the  cases  is  that  the  ptirty,  who  daime 
an  estate  or  interest  under  the  instrument  in  his  possession,  impliedly 
affirms  its  due  execution,  the  rule  is  inapplicable  to  instruments  that 
merely  testifv  contracts  under  which  no  periAanent  interest  passes. 
Therefore,  where  defendant  wished  to  shew  himself  to  be  a  partner 
with  A.,  under  whom  plaintiff  sued,  it  was  held  that  a  contract  in  the 
plaintiff^s  possession  to  do  some  works  for  the  firm,  product,  on 
notice,  by  the  plaintiff,  must  be  proved  by  the  attesting  witness.  Cot- 
linsv.  BmyniuH,  \A,^E,N.S.U7, 

A  deed  may  be  given  in  evidence  under  a  rule  of  court  or  judge's 
order  made  by  consent,  without  proof  of  execution.  B,  y,  P.  250. 
6o  if  the  execution  of  the  deed  or  the  handwriting  of  the  witness  be 
one  of  the  admissions  in  the  cause,  ante,  p.  38. 44. ;  or  if  money  has  been 
imid  into  court  on  the  count  in  which  the  deed  Is  stated,  antd,  p.  45.^ 
or  if  the  party  be  estopped  to  dispute  it,  as  by  recital,  ante,  p.  47.  But 
the  estoppel  is  confinfKl  to  the  part  recited ;  and,  if  the  party  wishes  to 
prove  more,  he  must  produce  the  attesting  witness  in  the  usual  way^ 
GiUeU  V.  Abbott,  7  A.  i  E,  783. 

Where  the  plaintiff  declared  on  a  deed  which  he  averred  to  be  in  the 
possession  of  the  defendant,  who  pleaded  non  est  Jactam ;  and  at  the 
trial  the  deed  was  proved  to  be  in  tne-.hands  of  the  defisndant  who  hid 
been  served  with,  notice  to  produc^  it  was  held  that,  oa  ^e  non-prdr 
duction  of  the  deed,  the  plmntiff  might  [jive  parol  evidence  of  the  ccia- 
tents  without  callin|p  the  subscribing  witness,  although  his  name  was 
known  to  the  plaintiff,  and  he  was  actually  in  court.  Cooke  v,  TaiMweU, 
8  TawU.  450.  So  in  debt  for  double  value ;  plea  *'iio  demand  ;**  phan- 
iiff,  having  given  notice  to  produce,  offered  to  prove  the  original  de- 
mand by  a  copy  in  which  an  attestation  had  been  also  copied,  and  to 
show  that  the  original  was  signed  by  the  plaintiff:  held,  that  the  pio- 
duction  of  the  attestii^  witness  (though  known  to  the  plaintifO 
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xmabefkmrj,  Poole  v,  Warren^  6A,^E.S&Si.  So  whine  notice  vnm 
givai  to  produce  a  deed  in  defendant's  possession,  and  defendant  at  thte 
f^  refused  to  do  so,  plaintiff  was  allowed  to  prove  it  by  a  copy  with- 
OQt  calling  any  attesting  witness ;  and  it  was  held  that  defendant  oould 
■ot  pat  the  plaintiff  to  a  strict  proof  by  t^terwards  producing  the  at* 
tested  original.  Ja^ton  v,  AUen,  3  Stark.  74.  So  where  the  plaintiff 
dedared  on  a  lost  bond,  and  a  witness  stated  that  there  were  sub^ 
aeribtng  witnesses  but  he  did  not  know  the  names,  it  was  ruled  by 
Lord  Kenyon  that  the  plaintiff  might  recover  without  calling  them. 
Meo6ne  v.  BaU^  Peake  Ev,  App.  88.  But  he  said  that  *'  had  it  appeared 
who'  tbey  were,  the  plaintiff  must  certainly  have  called  them.  Ibid, 
And  it  seems  that  when  an  executor  shows  payment  of  a  bond  under 
fiene  admmutraoU^  he  must  prove  the  bond  in  the  regular  way,  unless 
perhaps  where  the  action  is  on  a  simple  contract.    B,  N,  P.lis,^ 

Deed  mrotted,]  "Where  a  deed  requiring  inrolment  by  statute,  as  a 
bargain  and  sale,  is  accordingly  inrolled,  proof  of  the  inrolment  by  ah 
examined  copy  will  dispense  with  evidence  of  the  execution  by  any  of 
die  parties  to  the  deed ;  Thur^  v,  MadUon^  Sijfles,  462. ;  SnuarUe  v. 
WUdams,  1  iSSaiSt.280.;  and  this  is  expressly  provided  in  the  case  of 
inrbtted  deeds  pleaded  by  virtue  of  stat.  10  Ann.  c.  18.  a.  3.  So  where 
a  deed  not  requiring  inrolment  is  inrolled  on  the  acknowledgment  of 
one  of  the  parties,  it  is  evidence  of  execution  against  that  party.  B, 
y*  P.  255,  256.  But  it  should  seem  that,  unless  such  inrounent  be  a 
record,  or  be  rendered  evidence  by  an  act  of  parliament,  it  will  not  di^ 
pense  with  proof  by  a  subscribing  witness ;  as  in  the  case  of  an  assign- 
meat  enrolled  under  the  Bankrupt  Act,  6  Qeo.^,  %.  16.;  OomersaUtL 
Sefie,  2  Y.^J.5.-,  GUes  v.  SmiiM,  I  C.  M,^M.4flQ. ;  or  of  a  lease  of 
crown  land  inrolled  in  the  office  of  the  auditor  of  the  land  revenue. 
Jenkins  9.  Biddulph,  J?.  4r  M*  339.  But  in  Rtnve  v.  BrenUm,  3  M,  ^ 
B,  218.9  6uch  an  inrolment  of  leases  of  the  possessions  of  the  Duchy  of 
Gomwotl  walft  admitted  as  primary  evidence.     See  further,  emti,  p.  74. , 

« 

Proo/of  Willi  of  Land. 

Production  of  ike  Will]  In  order  to  prove  a  devise  of  lands  the  will 
itself  must  be  prodnced ;  an  exemplification,  or  probate  of  the  will  is 
lk)t  evidence,  as  the  Spiritual  Court  has  no  power  to  authenticate  a 
will  quoad  anything  but  personalty.  Doe  v.  Calvert,  2  Camp.  389.  J9. 
^.P.246.  Probate  is  not  evidence  even  to  prove  relationship  in  a 
ease  of  pedigree;  Doe  v.  Ormerod,  ante,  p. 27.;  Dike  v.  PolMU,  I  Ld. 
Raym.  744. ;  but  where  the  will  is  lost,  the  register  or  ledger-book  of 
the  Ecclesiastical  Court,  or  an  examined  copy  of  it,  has  been  admitted 
aa  evidence.    St.  Legar  v.  Adanu,  1  Ld.  Baym,  731. ;  B.  N.  P.  246. 

.  WhM  %atneae9  muH  be  caUedJj  To  prove  a  will  in  a  court  of  law  it 
ia  sufficient  to  call  one  of  the  witnesses,  if  he  can  speak  to  all  the  rth 
quisicea  of  aCCestatidn ;  jR  N.  P.  264. ;  Lonsford  «.  £yrv,  I  P.  JVnu. 
741. '  But  on  an  issue  out  of  Chancery,  all  the  witnesses  ought  to  be 
criM<  Bootle  v.  Blundell,  19  Ve$.  494.,  1  Cooper^  136.  Thoug^  this 
ii  the  general  rule  in  cases  where  the  suit  is  instituted  hy  the  devisee  to 
tilri>liMi  the  will,  yet  where  the  suit  is  by  the  heir  against  the  devisee 
te  the  purpose  of  setting  aside  the  will,  the  devisee  will  not  be  re- 
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quired  to  produce  all  the  witnesses.  Taihaim  v,  Wrigki^  2  RuMk  4r 
My.  I. 

'  Upon  the  trial  of  an  ^ectment  brought  by  the  heir  for  the  recovery 
of  the  same  lands  as  those  mentioned  in  the  last  case,  one  of  the  attest^ 
ing  witnesses,  who  proved  the  will  on  the  issufe  out  of  Chancerj* 
having  died,  the  defendant  proved  his  testimony  from  the  short-hand 
writers  notes,  which  was  held  to  be  sufficient  evidence  of  the  execu* 
tion  of  the  will,  though  another  attesting  witness  was  present  at  the 
trial.  But  the  previous  proceedings  in  the  Court  of  Chancery,  upoa 
which  an  issue  had  been  directed  and  found  for  the  devisee,  were  held 
not  to  be  evidence  of  the  execution.  Wright  v.  Tathaniy  i  A,Sf  E.  3# 
See  ante^  p.  34. 

Signing  by  the  devisor,]  By  the  Statute  of  Frauds,  20  Car.  2.  c.  3* 
s.  5.  (which  is  still  in  force  as  to  wilU  made  before  1st  January,  1838), 
all  devises  and  bequests  of  lands  or  tenements  must  be  in  writing,  and 
ai^ed  by  the  party  so  devising  the  same,  or  by  some  other  person  iff 
his  presence,  and  by  his  express  directions  f  and  must  be  attested  and 
subscribed,  in  the  presence  of  the  devisor,  by  three  or  four  credible 
witnesses,  or  else  snail  be  utterly  void  and  of  none  effect. 

Notwithstanding  some  earlier  cases  to  the  contrary,  it  is  now  the 
better  opinion,  that  sealing,  without  signing,  is  not  a  sufficient  executioa 
within  the  statute.  Smith  v,  Evans,  I  Wi/s.  SIS,  Wright  v,  Wake/ord, 
17  Ves,  458.  It  is  sufficient  if  the  testator  sign  his  name  at  the  beginning 
of  the  will.  Lemayne  v.  Stanley,  3  Lev.  1.,  S,  C.  1  Freem,  538.  If  the 
will  is  written  on  several  sheets,  and  the  testator  signs  some  and  in- 
tends to  sign  the  Mt,  but  does  not,  this  is  not  a  sufficient  execution  ; 
JRighi  V,  Price;  1  Doug,  241. ;  but  where  a  will,  written  on  three  sides  of 
a  sheet  of  paper,  concluded  by  stating  that  the  testator  had  signed  his 
name  to  the  first  two  sides,  and  had  put  his  hand  and  seal  to  the  last, 
and  in  fact  he  had  put  his  hand  and  seal  to  the  last,  but  had  omitted  to 
sign  the  two  other  sides,  the  executioh  was  held  good,  the  signing  of 
the  last  sheet  showing  that  the  former  intention  had  been  abandoned. 
Winsor  v,  Pratt,  2B,^  B,  650.  Where  a  codicil  was  duly  executed  and 
attested  by  three  witnesses,  and  written  on  the  same  paper  with  an 
unexecuted  will  to  which  it  expressly  referred,  it  was  held  that  such 
execution  gave  effect  to  the  will,  and  that  it  thereby  became  a  good 
will  of  lands.  JJoe  v,  Evans,  IC.^rM,  42.,  S,  C.  3  7y.  56.  But  « 
Codicil  may  operate  as  a  partial  re-publication  only.  Monypenmy  f»# 
Bristow,  2  Russ.  4>  My,  117.  Where  the  testator  is  blind,  it  is  not  ne- 
cessary to  read  over  the  will  in  the  presence  of  the  attesting  witnesses 
previously  to  execution.    Longchamp  v.  Fish,  2  A^  if.  415. 

*  Attestation,}  The  statute  29  Car.  2.  c.  3.  'does  not  direct  that  the 
witnesses  shall  see  the  testator  sign ;  therefore  it  is  sufficient  if  the 
testator  acknowledge  to  the  witnesses,  either  separately  or  idl  together, 
that  the  will  or  the  handwriting  is  his.  Stonehouse  v.  Evehn,  3  P.  Wms, 
254. ;  Johnson  v,  Johnson,  1  C,  4*  M,  140.  But  where  the  attestation 
purported  that  the  will  had  been  signed  in  the  presence  of  the  three 
witnesses  who,  in  hb  presence,  and  that  of  each  otner,  signed  the  attest-^ 
ation,  it  was  held  insufficient  to  call  one  of  them  who  stated  that  he 
and  another  saw  the  testator  sign,  but  that  the  third,  whose  signature 
was  proved^  was  not  then  present.    Doe  v,  Lewts,  1  C^P,  574<    It  is 
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Aificieiit  though  the  witnesses  do  not  know  the  paper  to  be  the  tes* 
tator's  wilL  Wrwhi  v.  Wright,  7  Bhtg.  457.  If  the  witnesses  set  their 
marks  to  the  will  it  is  a  suS&cient  attestation ;  Harrison  v,  Harriion,  6 
r«f.  185. ;  and  they  may  attest  it  at  several  times ;  Cook  v.  Ponoii,  Prvr. 
m  Ckanc.  185. ;  but  in  that  case  one  witness  alone  will  not  be  Me  to 
prove  the  due  eiecution  of  the  will.  The  witnesses  need  not  attest 
every  page,  but  all  the  will  should  be  in  the  room  at  the  time  of  attest- 
ation ;  whether  it  was  so  or  not  is  a  question  for  the  jury.  Bond  o. 
SemweU,  3  Btar,  1773, ;  Lea  v.  Libb^  3  Mod.  262.  The  witnesses  must 
attest  and  subscribe  the  will  in  the  presence  of  the  testator ;  but  it  is 
enough  if  the  testator  was  in  such  a  position  that  he  migkt  see  the 
witnesses  attest,  as  where  he  was  in  one  room  and  the  witnesses  in 
another,  and  he  might  have  seen  them  through  a  window.  SMres 
9.  Gkucoek,  2  Sa&.  688.  So  where  the  testator  was  in  bed,  and  the 
witnesses  retired  through  a  small  passage  into  another  room,  and  at- 
tested the  will  on  a  table  opposite  to  the  door,  which  was  open,  as  well 
as  the  door  of  the  testator's  room.  Ihvy.  v.  Smith,  3  Salk,  395. ;  Todd 
9.  Lord  WmeheUoa,  M,^  M,  \2»  So  where  the  testatrix  sat  in  her 
carriage  opposite  the  window  of  the  attome/s  office  in  which  the  will 
was  attested.  Cauon  v,  Dade^  1  Br,  C  C.  99.  But  where  the  will  was 
attested  in  an  ac^oining  room,  and  the  jury  found  that  in  one  part  of  the 
room  in  which  the  testator  was,  a  person  inclining  forward,  with  his 
head  out  of  the  door,  miffht  have  seen  the  witness,  but  that  the  testator 
was  not  in  such  a  situation,  the  execution  was  held  invalid.  Doe  v. 
Mangold,  IM.^S.  294. 

Prorftpkere  the  witneiteg  are  dead,  or  deny  their  aUestation,]  Where 
the  witnesses  are  dead,  their  handwriting  should  be  proved ;  and  though 
the  attestation  does  not  express  that  the  witnesses  subscribed  the  will 
in  the  presence  of  the  testator,  vet  a  jury  may  presume  that  fact  in 
favour  of  the  will.  Cro/t  v.  PauJet,  2  Stra,  1 109. ;  Hands  v,  James,  Com* 
531.  And  it  seems  that  a  general  form  of  attestation  must  be  taken  as 
affirming  that  all  has  been  done  in  the  presence  of  the  witnesses  which  is 
stated  in  the  body  of  the  instrument.  BuUer  v.  Burt,  coram  Leach  M.  R. 
cited  4iA.iE.  16.  Even  though  all  the  witnesses  to  a  will  should 
swear  that  the  will  was  not  duly  executed,  evidence  may  be  adduced  in 
support  of  the  will.  Lowe  v,  Jol&Jfe,  1  W,  BL  365.  Where  two  of  the 
witnesses  are  dead,  and  the  surviving  witness  charges  them  with  fraud 
in  the  attestation  of  the  will,  evidence  of  their  good  character  is  admia- 
sible.    Doe  o.  Walker,  4  Esp.  50. ;  Provis  v.  Reed,  5  Bhg,  435. 

Proof  of  wUis  thirty  years  old.]  In  a  court  of  law,  a  will  thirty  years 
old,  if  the  possession  has  gone  under  it  (and  sometimes  without  the 
possession^,  and  the  signing  is  sufficiently  recorded,  proves  itself ;  but, 
if  the  signing  is  not  sufficiently  recorded,  it  is  a  question  whether  the  age 
alone  proves  its  validity ;  and  then  possession  under  the  will,  and  claim- 
ing and  dealing  with  the  property  as  if  it  had  passed  under  the  will,  is 
logent  evidence  to  prove  the  duly  signing.  Per  Lord  Eldon  C,  LordRan^ 
Me  V.  Parkyns^  6l)ow.  Pari.  Rep,  202. ;  and  see  Doe  v.Lloydy  Peake  Ev. 
Jpp,  91.  The  thirty  years  should  be  computed  from  the  date  of  the  will, 
and  not  from  the  death  of  the  testator.  M'Kewe  v.  Eraser,  9  Fes.  5. ; 
Doe  V,  WoUey,  8  J9.  4-  C.  22.     Such  a  will  proves  itself,  though  some 
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of  the  witnesses  should  be  still  living.    S.  C,SJS,4f  ^*  ^'i  and  ^Ooe  v, 

Intereitcd  attesting  tmttieu,]  By  stat.  25  Geo.  2.  c.  6.  s.  1.  if  any  .per- 
son shall  attest  the  execution  of  any  will  or  codicil,  to  whom  any  bene- 
ficial devise,  legacy,  estate,  interest,  gift,  or  appointment  of  or  afiecting 
any  real  or  personal  estate,  other  than  and  except  charges  on  lands^ 
tenements,  or  hereditaments  for  payment  of  debts,  shall  be  thereby 
given  or  made,  such  devise,  &c.  shall,  so  far  only  as  concerns  sucn 
person  attesting  the  execution  of  such  will,  &c.,  or  any  other  person 
claiming  under  nim,  be  void,  and  such  person  shall  be  admitted  a  wit- 
ness to  the  execution. 

It  has  been  held  by  the  Master  of  the  Rolb,  in  Emanuel  v,  ConttablCf 
3  Ruts.  486.,  and  bv  Sir  John  Nicholl,  in  Brett  v.  Brett,  3  Addanu^  210. 
Caffirroed  by  the  delegates),  that  this  clause  does  not  extend  to  wills  of 
personal  estate  ;  and  that  a  legacy  to  a  person,  who  is  attesting  witness 
to  such  a  will,  is  therefore  not  void.  A  contrary  doctrine  was  held  by 
Sir  W.  Qrant.  Lees  v.  SummersgUl,  17  Ves.  508.  See  Doe  v.  Mills,  1 M, 
4r  Rob.  292. 

By  sec.  2.,  if  a  creditor  of  the  devisor,  whose  will  is  charged  with 
payment  of  the  debt,  attests  the  will,  he  shall  be  admitted  as  a  witness. 
jBut  where  the  attesting  witness  is  the  husband  of  a  devisee,  who 
takes  an  estate  in  fee  in  remainder  under  the  will,  he  is  not  made  com* 
petent  bj  the  statute.  Hatfield  v.  Thorp,  5B.S^  A,  589.  The  8t»> 
tute  avoids  a  devise  to  an  attesting  witness,  though  there  are  three 
other  attesting  witnesses.    Doe  v.  Mills,  I  M,  4r  ^oS,  288. 

Under  the  act  1  Vic.  c.  26.  s.  14.,  if  the  attesting  witness  to  a  will 
be  incompetent  to  prove  it  at  the  time  of  execution  or  afterwards,  the 
will  shall  not  be  invalid  on  that  account :  and  by  sec.  15.,  if  the  attest- 
ing witness,  or  the  wife  or  husband  of  the  witness,  be  a  beneficial  de^ 
visee,  &c.,  the  devise  shall  be  void,  and  the  witness  competent :  and  bv 
sec.  16.,  in  the  case  of  a  will  charging  real  or  persond  estate  wito 
debts,  a  creditor,  or  the  wife  or  husband  of  one,  may  attest  the  virilly 
and  prove  its  execution :  and  by  sec.  17.,  the  executor  is  admissible  to 
prove  the  execution,  or  the  validity  or  invalidity,  of  a  will. 

Act  fir  the  amendment  of  the  law  of  wills,]  Stat.  I  Vic.  c.  26.  extends 
to  real  and  personal  property  of  all  kinds,  and  to  wills,  codidls,  and 
appointments  made,  re-executed,  re-published,  or  revived,  on  or  after 
Ist  of  January,  1638;  but  not  to  estates  per  atder  vie  of  any  person 
who  died  before  that  daj^.^  It  provides,  bv  sec.  9.,  that  no  will  snail  be 
valid  unless  it  be  in  writing,  and  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator  or  some  other  person  in  his  presence  and  by  his 
direction,  and  such  signature  shall  be  made  or  acknowledged  by  the 
testator,  in  the  presence  of  two  or  more  witnesses  |>rf  fen/  at  the  same 
time;  and  such  witnesses  shall  attest  and  subscribe  the  will  in  the 
presence  of  the  testator  ;  but  no  form  of  attestation  shall  be  necessary. 
By  sec.  13.  every  will  so  executed  shall  be  valid  without  any  other 
publication  thereof  (Doe  o.  Burdeit,  ^A,^E,  1.)  Similar  formalities 
are  required  in  revoking,  altering,  or  reviving  wills.  See  further,  pott, 
**  Ejectment  by  Devisee  J* 
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Proof  of  Execution  of  Powers. ' 

As  a  eeneral  rule,  all  the  circumstaDoes  required  by  the  creator  of  a- 
power,  however  otherwise  unimportant,  must  be  observed,  and  can- 
not be  satisfied  but  by  a  strict  and  literal  performance.    Per  Lord 
EUenborough  C.  J.,  Hawkuu  v.  Kemp^  3  Ea^  440.     And  when  the 
power  directs  attestation  and  other  formalities,  the  attestation  must 
notice  the  compliance  with  the  formalities.     Thus,  where  it  was  to  be 
executed  ^  by  any  deed  or  writing  under  the  hands  and  seals  of  the 
parties,  to  be  by  them  duly  executed  in  the  presence  of,  and  attested 
by  two  or  more  witnesses,**  it  was  held,  that  as  the  attestation  stated 
only  a  sealing  and  delivery,  and  omitted  the  sigmtig,  the  power  was  not 
duly  executed ;  Doe  v.  Peach,  2  M*  4r  S,  576. ;  and  a  subsequent  cor- 
rect attestation,  indorsed  upon  the  instrument  after  the  death  of  One  of 
the  parties,  would  not  remedy  the  defect.    Ibid,     fVright  v,  Wokeford^ 
4  TavnJL  214.     So  if  the  power  is  to  be  executed  by  an  appointment 
to  be  signed  and  pubUshed  in  the  presence  of,  and  attested  by  two  wit- 
nesses, and  the  attestation  omits  to  mention  the  publication.     Moo^ 
V,  Reid,  7  Taunt,  355*     But  where  the  attestation  mentioned  **  de* 
lirery,"  this  has  been  held  equivalent  to  publication.    fVard  v.  Swift, 
1  C.  ^  M,  171.    It  was  decided  by  the  Court  of  Q.  6.,  after  reviewing 
the  cases,  that  where  the  various  prescribed  forms  purport  on  the  face 
of  the  will  to  have  been  complied  with,  a  generat  attestation  in  the 
form  **  witnesses  A.  B.  C."  will  be  suffident,  provided  the  forms  have, 
in  &ct,  been  observed  :  but  that  where  several  things  are  required  to 
be  done,  which  are  only  partialfy  noticed  in  the  attestation,  the  execu- 
tion is  then  defective,  on  the  principle  that  expresno  umus  est  exduno 
atterius.    Doe  v.  Burdett,  \A,ifE,  1.  10.    This  distinction,  however, 
was  questioned,  and  the  decision  reversed,  upon  error  in  the  Exchequer 
Chamber.    9  A,^  E.  936.    Where  the  attestation  was  defective  by 
omitting  to  notice  the  signing,  it  was  held  that  it  could  not  be  supplied 
by  evidence  that  the  witness  did,  in  fact,  see  the  party  sign,  &c.  as  well 
as  seal.    Doe  v.  Peach,  2  M.  ^  S,  676.     When  tne  instrument  creating 
the  power  does  not  require  attestation,  an  informal  or  imperfect  one 
will  not  invalidate.     1  Sugd,  Pom,  304.  327.  (6th  ed.).     The  defect  of 
omitting  to  state  in  the  attestation  the  signmg  of  the  instrument  is 
cured  by  stat.  54  6. 3.  c.  166.,  with  regard  to  powers  theretofore  exe- 
cuted ;  but  the  act  is  only  retrospective. 

The  late  act,  1  Vic.  c.  26.,  on  wills,  has  in  future  abrogated  the  form- 
alities prescribed  by  the  donor  of  a  power  to  be  exercised  by  a  will,  or 
appointment  in  the  nature  of  a  will ;  for  it  provides  (sec.  10.^  that  **  no 
appointment  made  by  will,  in  exercise  of  any  power,  shall  be  valid, 
unless  the  same  be  executed  in  manner  hereinbefore  required;  and 
every  will  executed  in  manner  hereinbefore  required  shcui,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of 
a  power  of  appointment  by  will,  notwithstanding  it  shall  have  been 
expressly  required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execution  or  so- 
lemnity.**  Hence  the  execution  of  wills  in  virtue  of  powers  must 
hereafter  conform  to  the  regulations  pointed  out  in  the  9th  section  of 
the  act,  antij  p.  98. 

P  2 
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Proof  ofAwardi, 

In  a  proceedine  to  enforce  an  award  it  is  necessary  to  prove  as  well 
the  submission  of  all  parties  to  arbitradon  as  the  execution  of  the 
award ;  for  without  proof  of  the  submission  it  does  not  appear  that 
the  arbitrator  had  competent  authority  to  decide  the  question  between 
the  parties.  Ferrer  v.  Oven,  7  JS,  ^  C,  427. ;  and  see  Brazier  o.  Jone$^ 
^B.SfC,  124.  If  the  submission  was  to  two  arbitrators  named,  and 
to  a  diird  person  to  be  appointed  bv  them,  the  appointment  of  such 
third  person  must  be  duly  proved.  A  recital  of  such  a^^intment  in 
the  award,  signed  by  the  three,  will  not  be  sufficient ;  nor  will  it  be 
enouffh  to  show  that  the  third  person  acted  with  the  other  arbitrators, 
and  signed  the  ^ward.    SHU  v,  Ha/fhrd,  4  Camp.  19. 

As  to  proof  of  awards  by  commissioners  under  inclosure  acts,  &c.,  it 
is  provided  by  the  general  act,  41  G.  3.  c.  109.  s.  35.;  and  also  by  3  & 
4  W,  4.  c.  87.  ss.  2.  and  4.,  that  either  the  original  award,  or  a  copy 
of  the  enrolment  signed  by  the  proper  officer  of  the  court,  or  tlie  clerk 
of  the  peace  or  his  deputv,  and  purporting  to  be  a  true  copy,  shall  be 
admitted  in  all  courts  as  legal  evidence.  Such  an  award  requires  only 
an  award  stamp,  and  not  a  conveyance  s^mp,  though  it  may  operate  as 
such.  Doe  V.  Preston,  1  B.Sf  CC392.  In  any  collateral  proceeding  in 
which  it  may  be  necessary  to  give  it  in  evidence,  it  will  be  presumed 
that  the  award  has  been  regularly  made,  and  that  the  commissioners 
were  dui^  qualified,  and  had  given  the  proper  notices,  &c. :  but  this 
presumption  may  be  rebutted ;  R.  v.  Haslm^field,  2  M.  4*  S.  559. ;  Doe 
V.  Gore,  2  M.  ^  W.  320. ;  and  excess  of  authority  may  be  shewn. 
Wingfield  v.  Tharp^  10  B.  ^  C.  785.  But  awards  made  under  the  first 
of  the  above  acts,  or  under  stat.  3  &  4  VicL  c.  31.»  are,  by  the  last  act, 
made  conclusive  evidence  of  a  compliance  with  all  the  provisions  of 
those  acts,  and  of  all  necessary  consents  ;  and  no  other  evidence  of  title 
under  the  inclosure  shall  be  requisite.   Sect.  I. 
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Attendance  of  Witnesses. 

Subpoena,  service  of, — Expenses^  The  process  to  compel  the  attend- 
ance of  witnesses  is  the  writ  of  subpcena  ad  testificandum.  Either  the 
writ,  or  a  copy  of  it,  must  be  personally  served  on  the  witnesses  ;  and 
where  a  copy  only  is  delivered,  the  original  must  be  shewn,  whether  the 
witness  require  it  or  not ;  otherwise  he  cannot  be  attached.  Wadsworth 
V.  Marshall^  1  C  4*  ^^  87.  It  must  be  served  a  reasonable  time  before 
the  trial,  so  as  to  give  witnesses  "  reasonable  time  to  put  their  affiiirs 
in  such  order  that  their  attendance  may  be  as  little  prejudice  to  them- 
selves as  possible.'*  Hammond  v.  Stewart,  1  Stra.  510.  Therefore, 
notice  to  a  witness  in  London  at  two  in  the  afternoon,  requiring  him  to 
attend  the  sittings  at  Westmiuster  in  the  course  of  the  same  evening,  is 
too  short.  Ilfid.  But  where  a  person  is  present  or  attending  near  the 
court,  service  even  on  the  day  of  trial  may  be  sufficient  under  the  cir- 
cumstances. Maunsell  v,  Ainsworth,  8  Dowl.  P.  C.  869.  Whether  the 
service  be  sufficient  is  for  the  judge,  not  the  jury.  Barber  r.  Wood, 
2  M,  4  ^^'  172*'    If  the  cause  be  made  a  remanet,  the  subpcena  musf 
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be  repealed  and  re^flenred.  Sydtnkam  v,  Ratid,  3  Doug.  429.  The  wiu 
nesa  in  a  civil  suit  is  not  bound  to  attend,  unless  the  reasonable  ex* 
penses  of  goine  to  and  returning  from  the  place  of  trial,  and  of  bis  stay 
there,  are  tea£red  to  him  at  the  time  of  serving  the  su^pama;  nor,  if 
he  appears,  is  he  bound  to  give  evidence  before  such  expenses  are  paid 
or  tendered.  Chapman  v,  Paynton,  IS  East^  16  (n).  The  reasonable 
tiess  depends  on  the  situation  and  circumstances  of  the  witness  ;  Dixon 
p,  Lee^  IC,  M.  4r  ^'  ^45. ;  and  see  Fice  v,  Anson,  M.  ^  M.  96. ; 
and  where  a  witness  has  already  been  paid  by  one  side,  this  may  be 
taken  into  account  when  he  is  subpoenaed  bv  the  other  side.  Betteley 
V.  APLeod^  3  Kdto  Ca,  405.  Within  the  bills  of  mortality,  the  usual 
tender  is  !«.  m  a  town  cause.  T^iddy  S56.  Mliere  a  witness  has  come 
to  and  staid  at  the  assizes  on  subpcena  without  requiring  payments,  he 
may  refuse  to  appear  till  payment  of  the  expense  of  returning  is  made. 
Newton  V.  HarUmd^  1  M,  4*  G,  956.  But  no  tender  of  compensation 
for  loas  of  time  is  necessar}',  though  it  is  the  practice  to  allow  it  in 
costs  in  some  cases ;  CoOint  o.  God^roy,  \  B,^  Ad.  950.  The  expenses 
of  witnesses  examined  upon  interrogatories  under  1  W.  4.  c.  22.,  and 
attending  before  arbitrators  under  3  &  4  W.  4.  c.  42.,  are  respectively 
DTOvided  for  by  those  acts. 

Before  the  jury  are  sworn,  the  counsel  of  the  part^  may  have  an  ab- 
sent witness  called  on  his  subpoena.  Hopper  v,  Srmthj  Af.  4*  M,  115. 
This  course,  when  adopted  by  the  plaintin,  avoids  the  additionid  ex- 
pense of  a  nonsuit.  MuUett  v.  Hunt,  XC.^M,  752.  But  it  b  not 
absolutely  necessary  to  call  a  witness  on  his  subpoena,  in  order  to  entitle 
the  party  to  proceed  against  him.    Lamont  v,  Cro<^,  6  M,  4*  W,  615. 

Habeas  corpus.]  If  the  witness  is  in  custody,  his  attendance  must  be 
procured  by  a  writ  of  habeas  corpus  ad  tesHficandunu  Tidd,  858.  By 
atat.  44  0. 3.  c.  102.,  a  judge  of  the  superior  courts,  and  of  the  county 
palatine  of  Chester,  may  award  a  writ  of  habeas  corpus  to  bring  up  a 
prisoner  from  any  gaol  or  prison  in  the  United  Kingdom,  for  the  pur- 
pose of  giving  evidence  in  any  court  of  record  in  England.  Habeas 
corpus  also  lies  to  brinp;  a  witness  from  a  lunatic  asylum,  on  an  affidavit 
that  he  is  fit  for  examination  and  not  dangerous.  Fennell  v.  Taii,  1  C 
Af.  4  B.  584. 

Protection  from  arrest.}  ^  During  the  time  consumed  by  a  witness  in 
poing  to  the  place  of  trial,  in  his  attendance  there,  and  in  his  return,  he 
18  protected  from  arrest;  even  though  he  has  consented  to  attend  with- 
out a  subpoena.    Jrdmg  v.  Flower,  8  T.  R,  536. 

Absence  of  material  witneu^  In  some  cases  an  application  may  be 
made  to  py  t  off  the  trial  on  account  of  the  absence  of  a  material  wit^ 
oess.  An  application  to  put  off  the  trial  bevond  the  existing  sit- 
ting*, or  from  sittings  to  sittings,  is  not  generally  allowed  on  the  part 
of  the  plaintiff;  for  be  may  any  time  withdraw  the  record  if  he  is  not 
prepared  to  try.  But  where,  trom  the  sudden  indisposition  of  a  wit- 
ness who  may  be  able  to  attend  in  the  course  of  a  day  or  two,  or 
for  other  temporary  reason,  the  plaintiff  is  prevented  from  tryine  his 
cause  in  its  order  m  the  paper,  yet  has  ground  to  believe  he  shall  be 
able  to  try  it  before  the  sittings  ar^  over,  a  judge  at  nm  prius  will  make 
^n  order  for  the  trial  to  stand  over  till  the  witness  is  likely  to  attend. 
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Per  Lord  EUenboroiHSh,  Andey  v.  Bkrch^  3  Camp,  333.  And  a  nimUat 
order  will  be  made  if  ii  appears  that  the  absence  oi  the  witness  is  owing 
to  the  conduct  of  the  defendant's  attorney.  T^urqtumd  r.  Ikiwioni' 
1  C  Af.  ^  R,  709.  Where  a  motion  is  about  to  be  made  to  a  judge 
at  mtiprim  for  patting  off  the  trial  on  account  of  the  absence  of  a  wit* 
Bess,  notice  should  first  be  given  to  the  opposite  attorney  with  a  copy 
of  the  intended  affidavit.  1  PhiU,  Ev,  16.  Where  expenses  have  been 
incurred  by  the  other  party  in  bringing  up  witnesses,  the  application 
will  oidy  be  granted  on  the  terms  of  paying  them.  No  affidavit  of 
mertU  is  required.  AU.  Gen.  v.  Hull,  2  JDowL  P.O.  ML;  HUl  v. 
ProueTy  3  /d.  704.  The  affidavit  may  be  made  by  the  defendant,  or  by 
bis  attorney  ;  Zhtberfy  r.  Gunnms^  Peake^  97. ;  or  by  the  attorae/a 
clerk,  if  he  has  the  management  of  the  cause.  SulUvmn  v,  Magill,  1  H. 
BL  637. 

Production  of  mttrttment*  under  mbpoBna  duces  tecum,]  A  witness 
served  with  a  tubpcsna  duces  is  bound  to  brinff  into  court  any  instru- 
ment proved  to  be  in  his  possession,  though  be  may  have  a  valid  ex- 
cuse for  not  shewing  it  in  evidence;  and  the  validity  of  the  excuse  is 
matter  for  the  judgment  of  the  court,  and  not  of  the  witness.  Amey  ow 
Long,  9  East,  473.  But  where  the  witness  declined  to  produce  an 
instrument  on  the  ground  of  professional  confidence.  Lord  Denman 
C.  J.  refiised  to  inspect  it  to  see  whether  it  was  one  which  he  ought 
to  widihold.  Doe  r.  James^  %  M.  Sf  Rob.  47.  The  witness  is  not 
entitled  to  have  his  liability  to  produce,  aligned  by  counsel.  Doe  v. 
Lwd  Egremimt,  2  Id,  386.  The  court  will  excuse  production  if  the 
disclosure  would  subject  the  party  to  a  criminal  charge  or  penalty  ; 
Whkaker  v.  Izod,  2  Taunt.  1 15. ;  or  involve  a  breach  of  professional 
confidence ;  as  where  an  attorney  produces  a  deed  whidi  mav  pr^udlce 
the  title  of  a  third  person,  his  client ;  Harris  v.  HiU,  3  Stark.  140.  s  or 
where  the  solicitor  to  a  commission  of  bankrupt  produces  the  proceed- 
ings under  it,  which  the  judge  in  his  discretion  thinks  Kkely  to  pr^u- 
dice  the  assignees.  Corsen  v.  Dubois,  HoU,  K,  P.  239.  Ace.  Laing  v. 
Sarday,  3  Stark,  38.  Bateson  v.  Hartsink,  4  Esp.  43.  But  the  pro- 
duction of  them  by  the  solicitor,  in  an  action  inter  «&»,  was  enforced  by 
Lord  EUenborou^h,  as  being  a  "  public  duty.**    Pearson  p,  Fletcher, 

5  Esp,  90.  And  m  an  action  by  a  third  person  against  a  bankrupt,  the 
plaintiff  may  call  on  the  solicitor  of  the  assignees  to  produce  the  bank- 
rupt's books.  Hawkins  v.  Howard,  R.  ^  M.  64.  Where  a  creditor  of 
the  bankrupt  sued  the  defendant  for  not  taking  proper  steps  to  get  his 
debt  proved,  Holroyd  J.  held  that  the  plaintiff  might  compel  the  pro* 
duction  of  the  commission.  Cohen  v.  Templar,  2  Stark.  260.  On  the 
whole,  the  law  respecting  the  production  of  the  proceedings  in  bank- 
ruptcy by  the  solicitor  of  the  assignees  does  not  appear  to  have  been 
very  clearly  settled,  and  is  no  longer  likely  to  come  m  question,  in  coi^ 
sequence  of  the  facility  given  ror  proof  of  the  proceedings  by  stat. 

6  0. 4.  c  16.  s.  96,  97.,  as  amended  by  8  &  3  W.  4.  c.  114.  See  po9i, 
tic  "  Actions  by  Assignees^  Sec. 

Neither  a  party,  nor  his  attorney,  will  be  compdkd  to  produce  his 
title  deeds*  Pickering  v.  Noyes,  I  B.^C.  868.  So  defendant  cannot 
compel  the  production  c»f  de^s  of  the  plaintiff,  by  serving  a  snbpoBiia  on 
his  steward  in  whose  possession  they  are  s  for  his  possession  is  that 
of  his  en^oyer  ;  Ld*  Falmamth  v.  Moss^  1 1  Price,  455. ;  nor  can  a  diuk 


HI  a  pubKc  office  be  compelled  to  bring  official  papers  without  leave 
of  the  principal.  Austin  t>,  Evaris^  2  M»  ^  O,  430.  In  trespass  de 
bomt,  4^.  the  defendant's  agent  will  not,  it  is  said,  be  obliged  to  shew 
the  written  authority  under  which  he  took  the  goods.  MUet  v.  Dawson^ 
Peake  Add,  Ca,  66.  An  attorney  will  not  be  obliged  by  subpoena  to 
disclose  a  deed  of  the  defendant,  his  client,  though  he  has  been  im* 
properly  compelled  by  commissioners  of  bankrupt  (under  whom  the 
plaintim  claim)  to  undertake  to  produce  it.  Nuton  t>  Mayok,  1  Af.  4* 
Rob.  76.  In  a  case  in  which  the  attorney  and  steward  of  the  lord  of  a 
borough  was  subpoenaed  to  produce  certain  presentments  and  precepts 
touching  the  appointment  of  officers  in  the  borough,  and  also  a  case 
and  opinion  of  counsel  on  the  same  subject  taken  by  the  predecessor 
of  the  witness  on  behalf  of  a  former  lord.  Lord  Denman  C.  J.  held 
that  he  was  bound  to  produce  the  presentments,  &c.,  as  being  of  a 
public  nature,  but  not  the  case.  R,  v,  Woodley,  i  M,  ^  Rob.  390.,  and 
from  MS.  notes. 

A  person  merely  subpoenaed  to  produce,  and  not  to  testify,  need  not 
be  sworn.  Perry  v.  Gibson^  \  A.  qr  E.  48.  And  if  sworn  by  mistake, 
he  is  not  liable  to  cross-examination.  Rush  r.  Smth^  1  C,  M.  Sf  R* 
94.  When  the  production  is  excused,  parol  proof  is  admissible.  MatsUm 
9.Doume9,  1  A.S^  E.  31. 

Competency  of  WUnesset, 

QuettuM  of  competency ^  by  whom  decided.]  It  is  for  the  court  to  de-* 
cide  upon  the  competency  of  witnesses ;  and  for  the  jury  to  determine 
their  credibility.  Ft  is  the  province  of  the  former  to  judge  whether 
there  be  any  evidence ;  of  the  latter  whether  there  be  ti^dent  evi* 
deuce.  Per  Buller  J.,  Carpenter''i  Company  v.  Hayward,  1  Doug.  375. 
And  wherever  the  admissibility  of  a  witness  depends  on  a  disputed 
&ct,  the  decision  of  that  fact  is  for  the  judge.  Wright  v,  Tatham^  7  A, 
4  E.  356.  On  such  a  collateral  issue,  he  is  judge  both  of  law  and  fact, 
subject  to  the  review  of  the  court  above,  who  will  uphold  his  opinion 
where  the  evidence  of  disqualification  is  ambiguous  and  the  testimony 
was  admitted.  Doe  v.  Webster,  12  A.  4*  E.  442.  Shipton  v,  Thornton^ 
9A.^  E.  314.  327. 

Judges  and  Jurors, 

A  person,  whose  name  is  in  the  commission,  may  be  examined  as  a 
wituess ;  so  may  a  juror.     Bac.  Abr.  Evid,  A.  2.,  5  Black.  Com.  375. 

Incompetency  from  Want  of  Understanding. 

Insane  persons,  idiots,  and  lunatics  during  their  lunacy,  are  incom« 
petent  witnesses.  But  lunatics,  in  their  lucid  intervals,  are  said  to  be 
competent.  Com.  Dig.  Testm.  (A.\.)  A  person  bom  deaf  and  dumb 
may,  if  he  has  sufficient  understanding,  give  evidence  by  signs  through 
an  interpreter ;  RuHonCs  case,  1  Leach,  C.  C.  455.,  3d  edition ;  or  by 
writing ;  per  Best  C.  J.,  Morrison  v.  Lennard,  'ACSf  P.  127.  Children, 
not  able  to  comprehend  the  moral  obligation  of  an  oath,  cannot  be  ex- 
amined ;  Com*  Dig.  ubi  sup.  B.  N.  P.  293. ;  and  a  chikl  wholly  destitute 
of  religions  education  cannot  be  made  a  competent  witness  by  being 
superficially  tutored  just  before  the  trial  with  a  view  to  qualifv  her ; 
per  Patteson  J.,  JZ.  v.  WiUianUi  1 C.^  P.  320.;  but  tender  age  alone  is 
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no  objectioo.  BraaAe^t  eoie,  1  EMt^  P,  C.  443.  Where  a  child,  or 
ether  penoo  of  defecttve  uiideratandiii||^  is  tendered  aa  a  witneWf  the 
practice  is  for  the  judge  to  examme  him  with  a  view  to  asoertam  his 
competency. 

Where  the  child  cannot  be  sworn,  the  account,  which  it  has  given  of 
the  transaction  to  others,  is  of  course  inadmissible.  R*  v»  7WAcr» 
1  PhUL  Ev.  19. 

IncompeteM^Jrom  Wani  ofReUgjoui  Prmapk. 

Atheists,  and  such  infidels  as  profess  no  religion  that  can  bind  their 
consciences  to  speak  the  truth,  are  excluded  fix>m  being  witnesses. 
B.  N.  P,  292.  Omichund  v.  Barker,  Willes,  549.  But  infidels,  aa 
Oentoos,  who  befieve  in  a  God,  the  aveneer  of  falsehood,  are  received 
as  witnesses.  Id.  ibid.  All  persons  ought  to  be  sworn  according  to 
the  ceremonies  of  their  religion.  Id.  547.  Atcheion  v.  SverOt,  Covop, 
390.  Jews  on  the  Pentateuch.  Id.  Mahometans  on  the  Koran. 
Morgan^  case,  1  Leach,  C.  C64.  8o  a  witness  who  declines  swearing 
on  the  New  Testament,  though  he  professes  Christianity,  may  be 
allowed  to  swear  on  the  Old  Testament,  if  he  considers  that  mode 
binding  on  his  conscience.  Edmondt  v.  Rowe,  R.  4*  M.  77.  The 
proper  time  for  asking  the  witness  whether  the  form  of  administering 
the  oath  is  binding  on  his  conscience  is  previous  to  its  administration. 
But  if  the  oath  is  administered  in  the  l^gal  form  before  the  attention 
€ff  the  court  or  the  counsel  is  directed  to  it,  the  qoestioa  may  be  pro- 
perty asked  afterwards.  If  the  witness  should  reply  that  he  considers 
the  oath  taken  to  be  binding  on  his  conscience,  it  would  be  irrelevant 
to  ask  further  whether  there  be  any  other  mode  of  swearing  more 
binding  than  that  used.     The  Queen*$  eate^  2B.^B.  284. 

The  proper  mode  of  examining  a  witness,  for  the  purpose  of  trying 
his  competency  in  religious  principle,  is  not  to  question  him  as  to  his 
particular  opinions,  but  whether  he  believes  in  God,  the  obligation  of 
an  oath,  ana  a  future  state  of  rewards  and  punishments  ;  per  Buller  J., 
R.  V.  Taylor,  Peake,  11.;  and  it  seems  sufficient  if  he  states  that  he 
believes  in  a  God  who  will  reward  or  punish  him  in  thit  world.  Ond' 
chitnd  V.  Barker,  suprd. 

By  statutes  3  &  4  W.  4.  c.  49.  &  c.  82.,  an  affirmation  bj  Quakers, 
Moravians,  and  Separatists  has  the  same  efl^t  as  an  oath  m  all  casies 
civil  and  criminal,  provided  the  affirmations  be  made  in  the  forms 
|X)inted  out  in  those  two  acts  respectively. 

Incompetency  frofii  Infamy, 

Persons  convicted  of  treason,  felony,  or  any  species  of  the  enmen 
faUi,  as  for  for^ry,  perjury,  subornation  of  pequry,  &c.,  are  incom- 
petent to  be  witnesses.  Com.  Dig.  Testm.  (A.  3-4).  Cb.  lAit.  6  b.  So 
a  conviction  for  bribing  a  witness  to  absent  himself ;  ChnceyU  case. 
Fort.  209. ;  barratry ;  R.  v.  Ford,  2  Salk.  690. ;  conspiracy  at  ttie  suit 
of  the  king,  that  is,  a  conspiracy  to  accuse  another  of  a  capital  oflence, 
Co.  lAU.  6  b.,  will  render  a  witness  incompetent.  A  conviction  for  con- 
spiring to  raise  the  funds  by  false  rumours  does  not  render  the  party 
incompetent ;  Crowther  v.  Hopwood,  3  ^ark.  21.;  %cc.per  Loid  Stowell; 
VUle  de  Vanovie,  2  Dods.  174. ;  but  in  Buthel  v.  Barrett,  R.  ^  M.  34., 
it  was  held  by  Gfaselee  J.,  after  consulting  with  Littledale  J.,  that  a  judg* 
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inent  for  a  conspiracy  to  bribe  a  person  (saminoDed  as  a  witness  tm  an 
infbrpmtion  on  the  revenue  laws)  not  to  appear,  renden  the  person 
convicted  incompetent  as  a  witness.  A  conviction  for  ke^ng  a 
gaoiblin^-house  does  not  disqualify ;  R.  v.  GranL,  R,  4*  M,  270. ;  but  a 
person,  convicted  of  winning  by  fraud  or  ill  practice  at  certain  games, 
seeraa  rendered  incompetent  by  stat.  9  Anne,  c.  14.  s.  6.,  which  enacts 
diat  he  shall  be  deemed  infamous.  Outlawry  in  a  personal  action  does 
not  render  the  party  incompetent.  Co,  lAtt,  6  6.  But  it  is  otherwise 
of  outlawry  for  treason  or  felony.  3  ItuL  212.  It  is  not  the  punish- 
.ment,  but  the  conviction  for  the  ofienoe,  whidi  causes  the  mfamy. 
i?.^.JP.292.    R.v.Ford^%Saik.e&0, 

JProaf  of  judgment.}  In  order  to  establish  the  incompetency  of  the 
witness  on  the  ground  of  infamy,  the  judgment  must  be  proved  in  the 
ttsual  wav ;  R,  v.  Catteil  Careimon,  8  East^  78. ;  that  is>  by  an  examined 
copy  of  the  record  of  conviction,  with  proof  of  the  identity  of  the  party. 
An  admission  by  the  witness  himself,  that  he  is  confined  under  such 
judgment,  is  not  sufficient  to  render  him  incompetent,  however  it  may 
afiect  his  credit.    Ibid. 

Competency  of  mfamout  witnestes,  how  rettored,]     In  general,  the 
competency  of  a  person,  rendered  incompetent  by  a  conviction,  is  re- 
stored by  pardon.    Com.  Dig.  Testm.  (A.  3-4).     Where  the  pardon  is 
conditional,  the  performance  of  the  condition  must  be  proved.    Hawk, 
P.  C.  b.  2.  c.  37.  s.  45.    But  where  a  man  has  been  sentenced  to  trans- 
portation and  confined  in  the  hulks  for  the  term,  and  discharged  at  the 
end  of  it,  it  will  not  destroy  the  effect  of  the  pardon  that  he  has  escaped 
twice  for  a  Few  hours  each  time.    R.  v.  Badcodc^  R,  ^  R,  C.  C.  248. 
Where  a  man  is  convicted  of  perjury  at  common  law,  his  capacity  is 
restored  by  pardon ;  but  on  a  conviction  for  perjury,  or  subornation 
of  peijury,  under  the  statute  6  Eliz.  c.  9.,  the  king's  pardon  will  not 
restore  the  competency  of  the  ofiender,  because  the  act  is  construed  to 
have  taken  away  the  power  of  the  crown.    B.  N,  P.  292.    But  see 
2  Harg.  Jurid.  Arg.  221.    And  by  statute  7  &  8  G.  4.  c.  28.  s.  13.,  where 
the  king*s  migesty  shall  be  pleased  to  extend  his  royal  mercy  to  any 
oflender  convicted  of  any  felony  punishable  with  death  or  otherwise, 
and  by  warrant  under  his  royal  sign  manual,  countersigned  by  one  of 
hb  principal  secretaries  of  state,  shall  grant  to  such  offender  either  a 
free  or  a  conditional  pardon,  the  discharge  of  such  offender  out  of 
custody  in  the  case  of  a  free  pardon,  and  the  performance  of  the  con- 
dition m  case  of  a  conditional  pardon,  shall  have  the  effect  of  a  pardon 
under  the  Great  seal,  as  to  the  felony  for  which  such  pardon  snail  be 
so  granted.     And  by  statute  9  G.  4.  c.  32.  s.  3.,  where  any  offender 
has  been  convicteid  of  any  felony  not  punishable  with  death,  and  has 
endured  the  punishment  to  which  such  offender  has  been  adjudged, 
the  punishment  so  endured  shall  have  the  like  effects  and  consequences 
as  a  pardon  under  the  Great  seal,  as  to  the  felony  whereof  he  was  so 
convicted.    By  section  4.  (reciting  that  there  are  certain  misdemeanors 
which  render  the  parties  convicted  thereof  incompetent  witnesses), 
where  any  offender  has  been  convicted  of  any  such  misdemeanor  (ex- 
cept penury  or  subornation  of  peijury  >,  and  has  endured  the  punishment 
to  which  such  offender  has  been  acyudged  for  the  same,  every  such 
offeader  shall  not,  after  the  punishment  so  endured,  be  deemed  to  be, 
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by 'reason  6f  such  misdemeftnor,  an  inoottpeient  witness  in  ai^  court 
or  proceeding  civii  or  crimina}. 

Incompetency  from  IrUerest, 

A  direct  inCereat  to  tbe  smallest  amount  in  any  person  wilt  present 
him  from  bein^  examined  as  a'  witness^  The;  ground  of  this  objection 
has  been  thus  stated  by  a  learaed  judge  ?—*-**  The  rule  stands  upon 
this  principle^  that  if  the  party  declines  releasing  his  interest,  whatever 
may  be  its  amount,  it  seems  umt  he  feels  it  of  unportance  to  him,  and 
therefore  cannot  be  trusted  as  a  witness  in  a  suit  instituted  for  the  re- 
covery of  it.  A  feelii^  of  interest  will,  in  spite  of  the  utmost  efforts 
of  the  most  conscientious  nmn,  often  so  warp  his  memory,  as  to  pre- 
vent him  from  giving  an  aiocurate  account  of  an^  transaction  in  which 
he  is  concerned.  It  is  true  that  prejudices  will  often  inSuence  tbe 
mind  of  a  witness  as  much  as  interest,  but  thia  is  an  evil  that  cannot 
be  remedied.  If  we  want  the  testimony  of  witnesses,  we  must  be 
content  to  take  it  with  all  the  defoeta  that  the  infinnities  of  those  who 
give  it,  may  occasion*  We  may  require  a  witness  to  rdease  his  in- 
terest, but  we  cannot  compel  him  to  release  himself  from  his  prejudices. 
Because  we  cannot  do  all  we  wish,  we  should  not  fiiii  to  do  all  we  can, 
to  get  at  truth.^    Per  Best  C.  J^  HamU  v.  Stephenson,  5  Bing.  497. 

Odfeethn,  tpken  and  how  ttdken,]  The  old  practice  was  to  require 
that  the  inoraipctency  of  a  witness  shouki  be  shown,  either  by  inde- 
pendent evidence  or  on  the  totrvMrefheSorehe  was  examined  in  chief; 
and  the  party  ot^ecttng  might  take  either  method  at  election  ;  but  not 
both.  Q.  f>.  Muscat,  10  Mod.  193.  Tnmer  v.  Pearte,  I  T.  R^  719. 
But  the  objection  may  now  be  taken  at  any  time  while  the  witness  is 
under  examination  ;  %d.ibid*s  and  Ahrakams  v.  Bwm,  4  Burr*  8S56.;  al- 
though be  has  denied  his  interest  on  the  voire  dire.  Moore  v.  HoweU, 
18  Fm.  48.  But  when  die  witness  has  been  examined  and  cro88-«x- 
amined,  it  is  doubtful  whether  any  objection  can,  afterwards  and  during 
the  trial,  be  made  to  his  competency :  that  it  is  then  too  late,  see  Beeckmg 
V.  Gower,  Holt,  K.  P.  314.,  and  Ogle  v«  Paleskif  ibid.  485. ;  Abrahams  v. 
Bman,  supra  :  that  it  fi»  never  too  late,  see  Stone  v,  Blackburn,  1  Esp.  37. ; 
Turner  v.  Pearte,  snprd;  nndper  Gibbs  C.  J.,  Morisk  v.  Poote,  8  Taunt.  458. 
Where  the  ofegection  is  apparent,  and  the  opposite  party  has  permitud 
the  examination  to  proceed,  no  doubt  the  court  would  not  afterwards 
allow  him  to  insist  upon  the  incompetency,  becaufetbe  testimony  turns 
out  unfavourable ;  ausd  even  where  the  incompetency  of  the  witness 
was  unknown  during  examination,  it  seems  to  be  the  later  and  better 
opinion  that  his  discharge  from  the  box  precludes  any  forther  objec- 
tion. FeWngham  v.  Sparrow,  9  Dowl.  P,  C»  141. ;  Dewdney  v^  Pmbner, 
4M.4t  ^*  66^*  It  was  doubted  in  a  late  case  whether  a  judge  can 
exclude  the  testimony  of  a  witness  whose  interest  was  denied  on  the 
voire  dire,  but  appeared,  incidentally,  from  other  evidence  in  the  cause. 
Doe  tf.  Pearce,  bM.Sf  W*  506.  508.  In  equity,  an  objection  of  this 
kind  is  not  considered  as  waived  by  cross  examination ;  nor  unless 
known,  or  presumed  to  be  known,  to  the  party  examining.  Mots/T' 
house  V,  De  Passow,  19  Ves.  433. ;  Vanghan  v.  Worral,  2  Swanst.  400. 

Where  the  witness  is  examined  on  the  voire  dire,  he  may  be  asked  as 
to  the  contents  of  a  written  instrument  without  a  notice  to  produce  it; 
lhou|^  if  tbe  witness  produces  the  iastruraent  on  which  the  objection 
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a  founded,  it  oii|;ht  to  be  re«i.  Butkr  v,  Carvfr,  2  Sfark.  i34.  But 
where  the  objection  ia  made  on  cross-examination,  and  not  on  the  voire 
SrCf  a  writhiff  must  be  proved  in  the  regular  way.  Huweii  v,  Lock^  2 
Can^,  14.  The  objection  of  interest  man  be  removed  in  the  same 
manner  in  which  it  is  nised ;  and  therefore,  where  the  witness  was 
objected  to  on  the  eoirr  dare  as  next  of  kin  in  an  action  by  an  adminis- 
trator, but  on  reexamination  stated  that  he  had  released  his  interest, 
the  ot^ection  was  held  to  be  removed.  Ingram  v.  Dale,  1  PMU.  Ev, 
184w  BMmm  e.  Swmgler,  I  Stp.  ]64w  ;  S.  C\  Peake,  218.  He  may  be 
cross-examined  as  to  the  valimty  of  the  release;  thus  a  corporator, 
who  states  on  voire  dire  that  he  has  been  disfranchised,  may  be  ques- 
tioned, and  books  referred  to  by  him  may  be  inspected,  to  impeach  the 
rcgolarity  of  the  disfranchisement.  Oodmanckeiter  v.  PkUUp$^  4fJ»4f 
JS,  550.  If  the  objection  is  not  raised  out  of  the  mouth  of  Uie  wit- 
ness, it  must  be  answered  by  facts  proved  in  the  ordinary  way.  Botham 
e.  Stringier^  mprd  ;  Corking  v,  Jarrard^  1  Camp*  37.  And  in  an  action 
by  assigneea  of  a  bankrupt  where  the  bankrupt  was  called,  and  it  ap- 
peared by  the  pleadings  that  he  was  the  bankrupt  and  so  interested,  it 
was  considerea  necessary  to  restore  his  competency  by  proving  his  cer- 
tificate and  release.  Ooodhajf  v,  Hendrtfy  Af.  4*  ^^^  319. ;  semb.  Ace. 
Anon.  Cor.  Tindal  C  J.,  Id,  321.  Bat  in  a  later  case  of  Lunmu  v, 
RoWf  10  A,  Sf  E,  606.,  the  appearance  of  the  witness's  interest  on  the 
fiU»  of  the  pleading  was  held  unimportant,  and  he  was  permitted  to 
prove  a  release  on  the  voire  dire  by  parol :  and  per  Littleoale  J.,  *'  He 
knows  nothing  about  the  reooid,  and  cannot  be  presumed  to  have  bad 
notice  of  the  objection  that  would  be  made  to  his  testimonv."  A  wit- 
ness, who  appears  prniki  fade  interested  by  the  evidence  of^  a  previous 
witness,  may  be  examined  on  the  voire  dire  by  the  party  who  calls  him. 
HoiUhame  e.  fFo/sra,  5  New  Ca.  477.  Where  a  bankrupt,  called  as  a 
witness,  stated  on  the  voire  dire  that  he  had  obtained  his  certificate  and 
released  his  assignees,  Parke  J.  held  him  competent  without  the  pro- 
duction of  the  release.  CarMe  v,  Eady^  \C*^  P.  234. ;  and  see  Wand' 
leu  V.  Cawihome,  M.  4*  M.  321. 

Time  ofaeqmrittg  the  iniereit]  It  has  been  held  that  a  witness  can- 
not, by  making  a  wager  on  the  point  in  question,  render  himself  incom- 
petent, and  thus  deprive  the  party  of  his  testimony ;  Barlow  v.  Vowell, 
Skkau  586. ;  and  that  where  a  person  makes  himself  a  party  in  interest 
uSUx  a  plaintiff  or  defendant  has  an  interest  in  his  testimony,  he  can- 
not by  ttiis  deprive  the  plaintiff  or  defendant  of  his  testimony.  Per 
Giose  J.,  Bent  e.  Baker^  3  71  R,  27.  This  doctrine,  however,  has 
been  since  Qualified,  and  it  is  held,  that  though  a  person  who  is  the 
agent  of  botn  parties  in  the  transaction,  or  who  has  been  chosen  as  the 
attesting  witness  of  it,cannot  afterwards  disqualify  himself  by  voluntarily 
acquirina  an  interest  in  it  for  the  purpose  cw  taking  off  his  testimony; 
ye^  on  toe  other  hand,  the  pendency  of  a  suit  cannot  prevent  third 
persona  firom  transacting  business  honhfide  with  one  ot  the  parties ; 
and  if  an  interest  in  the  event  of  the  suit  is  thereby  acquired,  the  ge* 
neial  consequence  of  law  must  follow,  that  the  person  so  interested 
cannot  be  examined  aa  a  witness  for  that  party,  from  whose  success  he 
will  necessarily  derive  an  advantage.  Forretter  e.  Pi^ou,,  3  Camp.  380. ; 
8.  C  1 M.  4r  S.9.  Therefore  wnere  a  plaintiff  suing  on  a  charter- 
part|r  has  comnnnicated  an  interest  in  the  adventure  to  an  attesting 

F  6 


108  Proof  ly  Witn€$ie$.—Int»t9i. 

wkoessy  the  latter  can  neither  be  called  in  behalf  of  the  plaintid^  nor 
can  bis  handwritine  be  proved.  HoviU  v.  Stephenton^  6  JKng.  408.  But 
where,  subBeqnently  to  the  execution  of  tne  instniment,  the  witness 
becomes  intere&ted  by  operation  of  law,  as  bj  becoming  executor  or 
administrator,  or  bv  marriage,  we  have  seen  that  evidence  of  his  ham^ 
writing  is  admissibfe.     Vide  anie,  p.  89. 

What  it  iuck  an  inUresi  at  exdndet.]  The  law  regards  a  person  as 
interested  where  there  is  a  definite  benefit  or  disadvantage  to  the  wit- 
ness attending  the  result  of  the  cause  one  way.  This  arises  in  two 
cases :  first,  where  he  has  a  direct,  certain,  and  immediate  benefit  from 
the  event  of  the  cause  ;  secondly,  where  the  verdict  in  the  cause  may 
be  given  in  evidence  on  any  future  occasion  in  support  of,  or  against, 
his  own  interest.    Smitk  v.  Prager,  7  T.  E.  62. ;  x>oe  v.  T)fler,  6  Bing, 

There  are  various  instances  in  which  awitness  is  said  to  be  exduded 
on  the  ground  of  his  direct  interest  in  the  event  of  the  suit*  Thus,  a 
residuary  legatee  is  incoaqietent  for  the  plaintiff  in  an  action  brought 
by  the  executor  to  recover  a  debt  due  to  the  testator.  Baker  o. 
'fyruMtf  4  Camp.  27.  8o  in  ejectment  the  landlord  cannot  prove  the 
title  of  the  delen^mt,  his  tenant ;  nor  can  the  tenant  in  possession 
defend  the  title  of  his  landlord ;  and  where  the  plaintiff  has  made  out  a 
frim&fuie  case,  a  witness,  who  states  that  he  is  himself  the  real  tenant, 
IS  incompetent  for  the  defendant,  since  he  would  be  turned  out  under  a 
judgment  for  the  phunttff.  Doe  v.  Wilde,  5  Tamt,  183.;  and  Tin- 
dal  O.  J.  in  Doe  v,  Tyler j  6  Bing.  394.  A  remainder^man  is  incompetent 
to  establish  the  preceding  particular  estate  tail,  though  he  is  of  very  ad- 
vanced age,  and  there  are  issue  in  tail  before  him.  Doe  «•  Tvler,  tuprd. 
In  trespass,  the  defendant  justified  a  distress  on  A.  as  his  tenant ; 
plaintiff,  under  the  replication  mm  ientat^  idleged  that  A.  was  seised  in 
fee  and  demised  to  plaintiff;  held  that  A.*8  wife  was  not  competent  for 
the  plaintiff ;  for  if  defendant  succeeded,  A.  would  have  to  mdemnify 
the  plaintiff ;  and  the  incompetency,  being  independent  of  any  use  made 
of  the  verdict,  was  not  removed  by  3 & 4  W.  4.  c. 42.  s.  26.  Wedge^ 
wood  V.  Hartley,  10  A.  4"  £•  619.  In  debt  a^nst  a  devisee  on  me 
bond  of  his  testator,  the  devisee  of  an  annuity  charged  on  the  real 
estate  is  not  competent  to  prove  the  bond  to  be  a  fi>r]^y,  though  it 
does  not  apfiear  whether  the  estate  may  not  be  sufficient  to  answer 
both  charges.  Bloor  v.  DavieM,  1  M,  4'  ^'  235.  In  ejectment  by 
mortguee,  a  later  mortgagee  is  incompetent  for  the  defendant  to  show 
Hit  #nsE  to  have  been  void  for  fraud.  Doe  v.  Ban^hrd,  \\A,iSpE»  786* 
%Ot  a:  witness  who  has  a  power  of  attorney  from  the  plaintiff  to  receive 
the  sum  recovered,  and  admits  his  intention  to  deduct  thereout  a  debt 
due  fit>m  the  plaintiff.  Powell  o.  Gordon,  2  E$p.  735.  8o  mi  an  issue 
out  of  the  Exchequer  to  tr^r  a  modus  in  a  district,  an  occupier  witlmi 
it  is  incompetent  to  support  it.    Stewart  v,  Bame$,  \  M.^  Rob,  472. 

Wherever  a  verdict  for  one  of  the  parties  to  Uie  record  would  be 
evidence^^  the  witness  in  a  subsequent  action  by  him,  he  is  incom- 
petent to  support  the  case  of  that  party  ;  and  where  such  verdict  would 
be  efidence  against  the  witness,  he  is  incompetent  for  the  opposite 
party.  Thus,  if  he  claims  a  customary  right  or  common,  he  is  incom- 
petent to  support  the  case  o£  another  person  churning  under  the  same 
custom,  for  the  verdict  would  be  evidence  for  hhnself.     Walton  v. 


Skeiley,  1  T.  R,  308.  But  it  is  otherwise  wiiere  the  right  of  common 
«  daimed  by  prescrifition  in  a  que  estate,  Harvey  p.  CbtfiiOKy  2  8eko* 
N*  P.  11 18.  In  a  suit  to  try  a  preaeriptiTe  right  of  toll  on  all  Bab 
tended  in  a  certain  cove,  a  fisherman  frequenting  the  cove  was  held 
incompetent  asatnst  the  claim  ;  Faknouth  v,  Oeorge,  6  ^tng.  886. ;  for 
even  though  tne  pleadinss  do  not  set  forth  the  ri^^  yet  the  juHg* 
ment,  coupled  with  parol  evidence  of  the  question  m  issue,  would  be 
evid^ce  against  the  witness.  IM.  893.  fiut  see  Lancum  e.  Loneii,  pott^ 
p.  115.  l£,  in  trover  by  the  lord  for  trees  cut  down  by  a  oopvholder, 
a  c<^jholder  cannot  prove  a  eostomary  right  for  copyholders  to 
take  tmiber  for  repairs.  Le  Fiewing  v.  Sanpionj  2  M»  4  ^'  i^^«  On 
an  issue  upon  an  occupation  way,  we  occupier  of  pert  of  the  tene- 
ment to  which  the  way  belongs  is  incompetent  to  prove  it.  Parker  vi 
MUckelif  11  il.  4-  E.  788.  If  the  plaintiff  has  agreed  with  the  witness 
that,  in  case  he  recovers  the  lands,  the  witness  shall  have  a  lease  of 
tfaem  for  so  many  years,  the  witness  is  incompetent  for  him ;  GUb,  Ev* 
182. ;  for  in  an  action  by  the  witness  on  such  agreement  the  judgment 
obtained  on  his  own  evidence  would  form  part  of  his  proofs.  So  a 
witness  is  incompetent  for  the  plaintiff  who  is  to  repay  a  sum  of  money 
to  the  plaintiff  it  he  (ails,  but  to  retobi  it  if  he  succeeds.  Fotheringham 
o.  Greetiwood^  1  Sira,  189. 

In  an  action  on  the  case  for  negligently  driving  a  coach  against  the 
plaintiff's  waggon-ahorse,  whereby  it  died,  it  was  held  that  the  plain- 
tiff's waggoner  was  incompetent  to  prove  the  neglwence  of  the  ddend- 
ant  without  a  release  from  his  master ;  Morisk  v,  Foote^  8  Tauftt,  455. ; 
Skerman  v,  Bameu^  1  M,  if  Bob.  69. ;  at  least,  if  there  be  any  evidence 
of  fault  or  negligee  on  the  part  of  the  plaintiff's  servant ;  or  if  the 
case,  as  opened,  is  evidently  one  in  which  either  the  witness  or  the  do* 
fendant  must  have  been  in  fiiult.  See  the  observations  of  the  judges  in 
Boomum  v.  Brown,  9A,^E,  487.  In  the  last-mentioned  case,  the  issue 
was  whether  the  defendant,  a  brokeremployed  by  the  plaintiff  to  sell  goods^ 
had  negligently  delivered  them  without  payment ;  it  was  held  timt  the 
plaintiff  could  not  call  a  servant  of  his  own  to  prove  that  he,  the  witness, 
delivered  them  b^  defendant's  authority ;  for  tne  effect  is  to  shift  his  own 
prmdfacie  liabihty  on  the  defendant.  So  in  an  action  by  the  insured 
Mainst  the  insurer  of  goods,  where  the  defence  was  unseaworthiness, 
the  shipowners  cannot  be  called  by  the  plaintiff.  Protheroe  v.  Eiioni 
dted  8  Taunt,  457. ;  S,  C,  1  Peake,  117.  In  an  action  on  the  war* 
rantv  of  a  horse,  the  person,  who  had  previously  sold  it  with  warranty 
to  the  defendant,  was  hrid  incompetent  to  show,  in  his  behalf,  that  it 
was  sound  at  the  time  of  the  first  sale.  Biu  v.  Mountain,  1  If  .  4*  Bob, 
308.,  and  note,  ibid. 

In  an  action  against  a  master  for  the  negligence  of  his  servant,  the 
servant  was  held  incompetent  to  disprove  the  negligence,  because  the 
verdict  would  be  evidence  of  the  amount  of  damages  in  an  action  by 
the  master  against  the  servant ;  Green  v.  New  Biver  Con^ny^  4  T.  B, 
589. ;  and  so  of  an  agent  in  an  action  against  his  principal  for  negli- 
gence. Geren  v,  Mainwaring,  HoU,  139.  So  the  broker  who  made 
the  distress  is  incompetent  for  the  defendant  in  an  action  for  an 
excessive  distress.  Field  v,  MOdudl,  6  Etp,  73.  So  in  trover  a^nst 
a  sheriff,  the  officer  who  made  the  levy  is  not  a  competent  witness 
for  the  defendant,  though  he  is  indemnified  by  the  execution  er^ 
dttor.     Whitehouie  v,  At&uon,  ^C.^P.  344.    But  in  an  action  against 
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ft  sheriff  for  negligently  executing  a  writ,  an  assistant  of  the  sheriff's 
officer^  employed  by  the  officer  to  execute  the  writ,  was  held  conn 
petent  for  the  sheriff  without  a  release  from  the  officer,  on  the  ground 
that  the  verdict  could  not  be  used  against  the  witness,  as  he  was 
not  employed  by  the  defendant.  Clark  v,  Lucas,  R>  Sf  M,  32.  In  an 
acfion  against  the  sheriff  for  an  improper  return  to  a  j$.  ^. ^stating  a 
payment  for  arrears  of  rent  which  one  of  the  plaintiff's  witnesses  dc^ 
nied  to  be  due,  the  landlord  was. held  not  competent  for  the  defendant 
to  prove  the  rent  due  ;  for,  if  the  action  succeeded,  the  witness  would 
be  liable  to  the  sheriff,  and  this  judgment  would  be  evidence  of  special 
damage.    Keightlty  v.  JStrchp  3  Qtn^,  521. 

If  the  judgment  can  be  used  ra  a  subsequent  action  against  the 
witness  to  establish  tiie  amount  of  costs,  the  whole  or  a  portion  of 
which  the  witness  would  be  bound  to  pay,  he  is  incompetent.  Thua, 
bail  cannot  give  evidence  for  their  prinapal ;  Carter  v,  Pearce,  I  T,JL 
164. ;  nor  the  wtfe  of  the  bail ;  Corm$h  v,  Pvgh,  BD.^M*65,;  nor  a 
person  who  has  paid  money  into  the  hands  of  the  sheriff  on  behalf  of 
the  defendant  in  lieu  of  bail.  Lacon  v.  Higffn$,  D,  4*  R*  ^»  P*  C,  36.  i 
iSi.  C.  3  Stark,  184.  To  make  the  bail  a  witness,  the  party  ma^  Apply  to 
the  court  to  have  his  name  struck  off  on  justifying  other  bail.  Tidd^ 
264*;  and  see  poH,  *^  Incompetency^  how  removed  J*  On  the  same 
ground,  where  an  infant  sues,  his  prochem  amy  or  guardian  is  not  a 
competent  witness  for  him.  James  v.  Hatfeiid,  1  Stra,  548.  Gilb.  £v* 
107. 

It  is  well  established  that  a  person  who  has  received  monev  due  from 
the  defendant  to  the  plaintiff  is  not  competent  for  the  defendant  to 
prove  that  he  received  it  as  agent  for  the  phuntiff,  or  in  his  own  rights 
if  his  conduct  has  been  such  that  he  would  be  liable,  in  the  event  oi  a 


verdict  for  the  plaintiff,  to  pay  the  defendant  not  only  the  money 
ceived  but  also  the  costs  of  that  action  on  which  the  plaintiff  should 
recover.  Per  Littledale  J.,  in  Larbalestier  v,  Clark,  IB.i^  Ad*  902.  It 
has  been  observed  that  this  rule  is  easy  of  application  where  the  wit- 
ness is  clearly  liable  over  to  one  of  the  parties  by  his  engagement, 
express  or  otherwise  ;  as  in  the  case  of  principal  and  surety,  or  of  ac- 
commodation bills;  but  in  other  instances  it  tends  to  introduce  col- 
lateral inquiries  of  considerable  extent  and  difficulty,  especially  where 
misconduct  in  the  nature  of  deceit  is  the  allied  ^ound  of  the  wkness's 
liability.  See  note  by  the  reporters,  ibid.  The  inquiry  is  now  become 
of  less  importance,  in  consequence  of  the  statute  hereafter  to  be  men- 
tioned. 

An  interested  witness  is  rejected,  though  he  himself  is  not  aware  that 
the  facts,  stated  by  him  on  the  voire  dire,  give  him  any  legal  interest. 
£he  V,  Bragg,  B.  4r  M,  87. 

An  insolvent  is  not  a  competent  witness  for  the  plaintifis  in  an  action 
by  bis  assignees ;  for  his  Aiture  property  is  liable ;  Uelafietd  v.  Freeman^ 
4fC.^P,  67. ;  and  the  creditor  of  an  insolvent  who  had  assigned  his 
effects  to  trustees,  is  said  to  have  been  rejected,  as  not  a  competent 
witness  for  the  insolvent,  in  an  action  by  a  stranger  against  him,  de* 
fended  by  the  trustees ;  the  witness  admitting  it  to  be  doubtful  whether 
the  estate  would  pay  20f .  in  the  pound.  Crerer  v.  Sodo,  SC.^P,  10. 
As  to  the  competency  of  bankrupts,  Ac,  see  post,  "  Acikms  by  Auignkes 
of  Bankrupts:' 
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5eate^34'4ir.4.c42«aM/  Hi  conMtrttoHort,]  By  sect.  86.  of  this 
flBtttte,  in  order  to  render  the  rqection  of  witnesses  on  the  ground  of 
interest  leu  frequent,  it  is  eoacted,  that  if  any  witness  shall  be  objected 
to  as  incompeteat  on  the  ground  that  the  verdict  or  judgment  in  the 
action,  on  which  it  shall  be  proposed  to  examine  'him,  would  be  ad« 
inisaible  in  evidence  for  or  against  bim,  such  witness  shall  nevertheless 
be  examined  $  but  in  that  case  a  verdict  or  judgment  in  that  action, 
in  &vour  of  the  party  in  whose  behalf  he  shall  have  been  examined, 
ahall  not  be  admissible  in  evidence  for  him  or  any  one  claiming  under 
him ;  nor  shall  a  verdict  or  judgment  against  the  party,  on  whose 
behalf  he  shall  have  been  exaroinra,  be  admissible  in  evidence  against 
him  or  any  one  claiming  under  him. 

And«  by  sect.  27«,  the  name  of  every  witness  objected  to  as  incooH 
petent  oa  the  ground  that  such  verdict  or  judgment  would  be  ad" 
missible  in  evidence  for  or  against  him,  shall  at  the  trial  be  indorsed  on 
the  record  or  document  on  whidi  the  trial  shall  be  had^  together  with 
the  name  of  the  party  on  whose  behalf  he  was  examined,  by  some 
officer  of  the  court,  at  the  request  of  either  party,  and  shall  be  after- 
wards entered  on  the  record  of  the  judgment ;  and  such  indorsement 
or  entry  shall  be  sufficient  evidence  that  such  witness  was  examined  in 
any  subsequent  proceeding  in  which  the  verdict  or  judgment  shall  be 
oflered  in  eindence. 

Several  cases,  ruled  at  mst  prhu  shortly  after  the  passing  of  this  act, 
tended  to  restrict  its  operation,  but  it  has  been  since  construed  with 
gieater  liberality.  The  object  has  been  stated  to  be  to  supersede  the 
necessity  and  save  the  expense  of  a  release  in  the  oases  to  which 
h  applin ;  per  Alderson  B.,  in  YeomanM  V,  Legk,  2  ilf .  ^  FF.  421. 
Ana  an  actual  indorsement  on  the  record  is  unnecesssry;  per  Al- 
derson B.,  in  Bee$  v.  WaUeriy  3  Jf.4-  H^.527.  529.  In  an  action  for 
negligent  driving  by  defendant's  servant,  the  servant  was  held  to  have 
been  rendered  competent  for  the  defendant  by  tlus  act  without  a  re» 
lose ;  for  his  only  interest  is  that  the  verdict  may  be  evidence  of  the 
damages  in  an  action  by  his  master  against  him ;  Yeonunu  v.  Legh, 
2  M,  ^W,^\9.  So  where  defendant  in  trespass  justifies  as  servant  of 
A.  B.,  A.  B.  is  competent  for  him  under  this  act ;  Creevey  v.  Bowman^ 
1 M,  4"  -Ko^*  ^^*  So  in  an  action  against  the  specific  legatee  of  a 
chattel,  which  the  plaintiff  asserted  to  belong  to  him  and  to  have  been 
lefi  with  the  testator  only  on  trial,  the  executor  of  the  latter  is  ren« 
dered  a  competent  witness  for  the  plaintiff ;  for  his  only  interest  in  the 
event  is  that  if  the  plaintiff  gets  the  value  firom  the  defendant,  he  cannot 
afterwards  sue  the  witness  for  it.  Bowman  v,  WiUu,  3  New  Ca,  669. 
Some  recent  cases,  however,  show  that  the  effect  of  the  statute  is  still 
unsettled.  Thus  the  case  of  Boorman  v,  Bronm,  9  A,  Sf  E.  487.  cited 
tmU^  p.  109.,  appears  to  be  at  variance  with  Yeomatu  v.  Legh ;  and  the 
md  prhu  cases  of  Stanley  v.  Jobion^  2M,4r  Bob,  103.,  and  Green  v. 
Warbwrton^  Id.  105.,  seem  not  reconcileable  with  Creevey  v.  Bowman* 
See  also  Jermit  New  Bulee,  420, 421.,  note  (b%  4tb  ed. 

The  efiect  of  the  aet  seems  to  be  equivalent  to  a  release  in  cases  where 
evidence  of  the  verdict  and  judgment  is  essential  in  order  to  enforce  the 
liability  of  the  interested  witness ;  thus  in  the  case  of  Yeomam  v,  Legk^ 
mprd,  the  master  could  not  effectually  sue  bis  servant  vrith  a  view  to 
indemnify  himself,  without  shewing  the  damages  recovered  in  the  former 
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action.    Per  Coleridge  J.,  JBaiUfi  of  Godotancketier  v,  PhUSpi,  4il.  4* 
E.  568. 

The  statute  does  not  operate  in  cases  where  the  witness  has  a  definite 
interest  independent  of  the  use  that  maj  be  made  of  a  verdict.  Tliiis 
in  an  action  by  a  Corporation  to  estabhsh  an  exclusive  right  of  com* 
mon,  a  corporator  is  not  rendered  competent  for  the  plaintifis.  Dis« 
franchisement  can  alone  make  him  a  vritness.  BaiUjfi  ofGodmancketter 
V,  PhUtipt,  ^A,^E.  650.  On  an  issue  to  try  the  validity  of  a  district 
modus,  an  occupier  of  land  within  it  is  not  made  competent  to  prove 
it.  Stewart  e.  Bamet^  IJIf .  4*  Rob,  472.  Nor  does  the  statute  apply 
to  issues  out  of  a  court  of  equity.  S,  C  Ibid.  A  creditor  of  an  in* 
solvent  is  not  rendered  a  competent  witness  for  the  plaintiff  in  a  suit 
by  the  assignee  for  the  benefit  of  the  estate.  HoMen  v.  Heam^  I  Bea» 
van,  445.  So  where  the  joint  owner  of  a  house  with  the  plaintbflf- 
has  conveyed  his  share  to  the  plaintiff  with  usual  covenants  of  title, 
he  is  not  rendered  oompetoit  for  the  plaintiff  in  an  action  to  estap 
blish  any  easement  conveyed  therewith.  Steen  v.  Carwardme,  8  C  4" 
P.  570. 

What  ig  not  such  an  mtereMi  iu  exdudes,]  The  circumstance  of  the 
witness  standing  in  the  same  situation  as  the  party  by  whom  he  is  called, 
is  not  sufficient  to  exclude  his  evidence.  Thus  in  the  case  of  two  actions 
brought  against  two  persons  for  the  same  assault,  in  the  action  against 
one  the  other  may  be  a  witness.  Per  Ashurst  J.,  Walton  v,  ^eiley, 
I  T,  R,  dOi.  So  in  an  action  against  an  underwriter,  another  undei^ 
writer  on  the  same  policy  is  a  good  witness  for  the  defendant ;  Bent  v. 
Baker,  3  T.  R,  27«  ;  unless  there  be  a  consolidation  rule.  A  witness 
who  believes  himself  under  an  obligation  of  honour  to  indnnnify  the  bail, 
but  who  has  entered  into  no  engagement  to  indemnify,  is  competent. 
Pederton  v,  Stoffle$,  I  Camp,  145.  There  are  however  authorities  that 
-a  witness  who  believes  himself  legalfy  interested  is  incompetent.  See 
Treiaumey  v.  Thomat^  1  H.  BL  307.,  and  the  cases  cited  1  Skark,  Ev. 
)03.  (2d  ed.)  If  this  be  law,  the  witness  is  not  made  competent  by  the 
3  &  4  W.  4.  c.  42.  Unless  the  verdict  would  be  evidence  lor  or  against 
the  witness  in  a  subsequent  action,  it  is  no  objection  to  his  competency 
that  a  future  jury  may  bear  of,  and  be  biassed  by,  it.  Thus,  on  an 
indictment  for  obtaining  a  promissory  note  b^  a  cheat,  the  person 
cheated  is  admissible,  though  the  conviction  might  influence  the  jury 
in  an  action  against  him  on  the  note.  R.  v,  Bray^  Hardw,  358.  The 
borrower  of  money  for  an  usurious  consideration  is  a  competent  witness 
for  the  plaintiff  in  an  action  for  penalties  against  the  lender.  Abrahame 
V,  Bunn,  4  Bwrr,  2251.  In  trover  b^  A.  against  B.,  C  is  a  competent 
witness  to  prove  property  in  himself,  for  the  verdict  can  be  of  no  use  to 
him.  Ward  v,  Wilkmton,  4fB,^  A.  410.  In  ejectment  by  one  claim* 
ing  as  heir  of  fi.,  the  son  of  an  elder  brother  of  B.  is  a  competent  witness 
for  defendant  to  show  a  better  title  in  himself;  for  if  defendant  suc- 
ceeds, this  will  not  benefit  the  witness ;  and  if  plaintiff  succeeds,  the 
expulsion  of  defendant  will  not  iiyure  him,  unless  it  be  shown  that  de- 
fendant is  his  tenant.  Doe  v.  Clarke,  3  New  Ca.  429.  In  trespass  q,  c. 
/,  where  the  title  was  in  issue,  the  person  under  whom  defendant  jus* 
tified  was  held  competent  for  him ;  and,  as  it  seems,  witiiout  the  aid 
of  the  late  statute.  Reei  v,  Walters^  3  Af.  4*  W,  527.  In  ejectment 
by  the  mortgagee  of  a  corporation  lease,  a  person  liable  to  the  borough 
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rate  is  not  therefore  inoompeteot  for  the  phuntiffl  Doe  «.  Mapie,  8  Niew 
Ca,  832.  An  heir  apparent  is  a  good  witness  concerning  the  title  to  the 
land ;  for  his  interest  is  a  mere  contingency*  Smiik  v,  Biackham^ 
1  Salk>  883.  In  ejectment  by  one  who  claims  by  devise*  a  witness,  who 
ddms  an  undivided  interest  under  the  same  will,  is 'competent  for  the 
^aiottff  to  prore  the  sanity  of  the  testator.  Doe  v,  Pearoe,  5M.4t 
W,  509*  An  official  assignee  may  support  the  fiat,  though  his  salary 
depends  on  its  yalidity  ;  for  he  cannot  enforce  payment  of  it.  Oikt  v, 
Smkh,  1  M.  4r  J?o6.44S. 

.  Where  a  witness  is  e<iually  interested  on  both  sides,  he  is  a  com* 
petent  witness  for  either.  Thus,  in  an  action  for  money  had  and 
reoeSyed,  a  witness  mayproTe  the  money  pnd  by  the  defendant  to  him 
as  agent  for  the  phuntiff,  since  he  is  liable  to  one  or  the  other  of  the  • 
parties.  IlderUm  v,  AMuon,  7  T,  12. 480.  In  trover  for  a  bill,  given  by 
the  plaintiff  to  an  agent  to  get  discounted,  and  by  sueh  agent  wrong- 
fully pledged  to  the  defendant,  the  agent  is  competent  for  the  plaintiff. 
Fanoowi  v.  JBuUf  I  NewCd.68\,  The  payee  of  an  accommodation 
note  is  competent  to  prove  that  he  indorsed  it  to  the  plaintiff,  before  it 
became  due,  in  nayment  for  goods ;  for  though  he  would  be  liable  to  the 
plaintiff  for  goods  sold  if  the  action  failed,  yet  if  it  succeeded  he  would 
be  liable  to  the  defendant  for  money  paid.  ShvtHewortk  v.  Stepkem, 
1  Camp,  408. 

Where  the  witness  is  liable  over  in  either  event,  yet  if  he  would 
also  be  liable  to  costs  as  special  damage  in  one  event,  but  not  in  the 
other,  he  will  be  incompetent.  Thus,  althou^  the  drawer  is  com- 
petent for  either  side  in  a  suit  by  indorsee  against  acceptor,  yet  if  the 
defendant  accepted  for  the  drawer^s  accommodation,  the  latter  is  bound 
to  indemnify  him  against  the  costs  of  the  action,  and  therefore  cannot 
be  called  as  his  witness.    Jonei  v.  Brooke,  4  TataU,  464. 

A.  conveyed  a  close  to  B.,  and  afterwards  to  C.  without  covenant  for 
title ;  C.  mortgaged  it  to  A.  In  trespass  g,  c.  f.  by  B.  against  C,  A.  is 
competent  for  the  defendant ;  for  the  result  cannot  affbct  his  interest, 
nor  the  verdict  be  evidence  for  him.  Simpaon  v.  PUJcervug^  I  C,M^^ 
R,691,  Defendant  pleaded  and  proved  payment  to  plaintiff's  agent  | 
the  agent  was  held  competent  for  plaintiff  to  show  that  he  (the  wit« 
nets)  paid  it  back  asain  to  the  defendant ;  and  per  Parke  B.,  even  if 
the  ttjent  had  made  himself  liable  to  plaintiff  by  improperly  suppressing 
the  fact  of  payment,  the  stat.  S  &  4  W.  4.  c.  42.  would  haye  applied. 
Boweri  v,  Evans,  \  M,^W.  214.  In  an  action  by  a  party  or  his  exe- 
cutor, an  unpaid  creditor  is  competent  for  him,  though  the  effect  is  to 
increase  the  solvency  or  the  assets ;  for  such  interest  is  too  remote 
and  uncertain.  PauUv,  Brown,  6  Eap.  34.  In  trespass  against  an  ad» 
miniatrator  for  taking  goods,  one  of  the  next  of  kin  is  competent  for 
the  defendant  to  prove  property  in  the  intestate.  Thomas  v.  Bird^ 
9  M.  ^  W,  68.  In  an  action  for  funeral  expenses  against  a  iierson  not 
executor,  a  residuary  Imtee  is  competent  for  the  plaintiff;  for  the  rea- 
sonable expenses  are  mtimately  chargeable  on  the  estate.  Green  v. 
Salmon,  BA^^E,  348.  So  an  annuitant  creditor  is  a  witness  to  defeat 
a  claim  on  the  assets;  Howell  v,  Davies,  5  B^S^  Ad.  368. ;  and  semb^ 
the  sohrency  or  insolvency  of  the  testator's  estate  would  not  alter  the 
case  ;  ihkL  But  see  CrasB  if,  Cundell,  1  Camp.  381.  contri;  and  it  has 
been  observed  by  Mr.  Wuliams  (2  Executors,  p.  1347.  2d  ed.)  that  a 
verdict  and  judgment  against  the  executor  is  pleadable  by  him  against 
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the  creditor.  In  Burghart  v,  Hail^  ^  M.SfW,  727. 9i.,  the  questteH 
arose  whether  a  legatee,  whose  legacy  woald  exhaust  the  assets,  is 
competent  for  the  defendant  in  an  action  against  the  executor :  the 
case  was  much  discussed,  but  no  judgment  was  given ;  and  in  a  sub* 
sequent  case  of  Bloor  v,  Dawes ^  1  JIf.  ^  W.  235.  (cited  einti,  p.  108.), 
Parke  B.  expressed  an  opinion  that,  thoush  stat*  3  &  4  W.4.  c.42.  re* 
moved  any  objection  on  the  ground  of  the  admissibility  of  the  verdict 
and  judgment,  the  disqualification  arising  from  an  interest  in  the  fund 
itself  was  not  removed,  and  that  this  consideration  was  overlooked  in 
NoweU  V,  Davies,  iuprd,  p.  1 13.  Where  plaintiff  claimed  under  B.,  anc} 
defendant  under  C.  who  also  claimed  under  B.,  B.  was  held  competent 
for  the  defendant  on  a  release  from  C;  and  per  Best  C.  J.,  he  was  com* 
petent  even  without  one,  for  the  interest  is  too  remote,  and  a  succes* 
ston  of  releases  would  otherwise  be  required  in  some  cases.  Radbwm 
V,  Morris^  4  Bing*  649.  In  an  action  by  a  reversioner,  the  tenant  in 
possession  is  competent  for  him  against  a  third  person  for  an  ii^ury  to 
the  freehold.  Doddin^on  v,  Httdson,  1  Bi$ig,  257.  In  trover  for  m 
chattel  delivered  to  defendant  on  a  representation  that  he  was  A.'a 
servant,  A.  is  competent  for  defendant  to  show  that  fact ;  for,  if  so,  the 
plaintiff  should  sue  A.    Gryiis  v,  Daviea,  2  B,4r  Ad»  514. 

The  circumstance  that  the  witness  may  possiblv  be  exposed  to  aa 
action,  in  case  the  fact  in  question  is  found  against  his  testimony,  is  not 
sufficient  to  render  him  incompetent ;  for  it  is  not  an  interest  in  the  &ct 
proved*  but  in  the  result  of  the  suit,  that  disqualifies.    Thus*  a  cor- 

E orate  officer  may  be  called  to  show  the  usage  of  the  office,  though,  if 
is  acts  be  illegal,  he  will  himself  be  liable  to  a  quo  warranto,  R,  v* 
Bray^  Hardw.  358.  The  bare  possibilitv  of  an  action  being  brought 
against  a  witness  is  no  objection ;  and  therefore,  in  an  action  against 
an  administrator,  one  of  the  sureties  for  the  defendant's  due  adminis* 
tration  of  the  intestate's  effects,  is  a  competent  witness  on  bdialf 
of  the  defendant  to  prove  a  tender.     Carter  v,  Pearce^  1  7\  iS.  163. 

Trustees  and  executors  in  trust,  not  takmg  a  beneficial  interest,  are 
eompetent  witnesses  for  their  cei/ut  que  trust,  ^c*  GUb,  Ev.  120. 
Lowe  V.  JolUffe,  1  W,  Bl.  366.  Goodtkle  v,  Weljord,  I  Doug.  140.  And 
a  creditor,  who  has  made  an  equitable  assignment  of  his  debt,  though 
only  by  parol,  is  a  competent  witness  to  increase  the  fund  out  of  which 
the  debt  is  to  be  paid.    Heath  v.  Hall,  4  Taunt.  326. 

Where  witneaet,  though  interested,  are  admissible.]  Some  witnesses, 
to  whom  the  objection  of  interest  applies,  are  nevertheless  admissible 
in  various  cases,  either  from  necessity  ;  policy  ;  or  the  express  provi- 
sion of  some  statute. 

Agents  are,  in  certain  cases,  competent  witnesses  for  their  principals, 
from  necessity,  and  for  the  sake  of  trade  and  the  common  usage  of 
business.  B,  li,  P.  269.  Thus  a  porter  may  prove  delivery  of  goodsb 
Ihid»  The  bookkeeper  of  defendant  (a  carrier)  may  prove  the  direc- 
tion on  a  parcel,  in  order  to  show  it  had  not  been  misoelivered.  Spen^ 
cer  V.  Gouldmg,  Peake,  N»  P,  129.  A  banker's  clerk  is  a  competent 
witness  to  prove  that  he  has  paid  money  by  mistake,  in  an  action  by 
the  banker  to  recover  it  back.  Martin  v.  Horrel,  1  ^ra,  647.  And  in 
an  action  against  a  carrier  for  not  delivering  a  parcel,  his  servant  is 
competent  to  prove  the  delivery.  Boss  v.  Ihwe,  3  Ford's  MSSJ'JdS^ 
cited  2  Stark.  Ev.  754.  1st  ed.    In  an  action  to  recover  a  payment 
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made  to  the  defenduit  by  mistake,  plabtiff  may  call  the  carrier  to  prove 
that  be  had  misdelivered  the  money  to  defendant  instead  of  to  another 
person.  Barker  v.  Macne^  8  Camp,  144.  A  hctor  or  broker  is  com« 
peteat  for  either  party  to  prore  the  contract  between  them,  whether 
paid  by  commission  or  part  of  the  proceeds.  Dixon  v.  Cooper,  3  Wilt. 
40.  benjamm  v*  Porteat,  2  H,  BL  590.  So  he  is  a  witness  for  the 
plaintiff  in  an  action  on  a  policy,  though  he  has  a  lien  on  the  proceeds 
for  his  premiums.    HmUer  v.  Lea^iey,  10  B,  4*  C,  658. 

The  admissibility  of  an  agent,  to  prove  facts  connected  with  a  contract, 
IS  confined  to  the  ordinary  transactions  of  commerce,  and  is  usually 
grounded  on  the  necessity  of  the  case  and  on  the  exigency  and  conve- 
nience of  commerce.     It  does  not  extend  to  acts  which  are  tortious, 
and  out  of  the  ordinary  coarse  of  employment ;  thus  in  an  action 
against  a  master  for  the  n^ligence  of  his  servant,  the  latter,  as  we  have 
seen,  is  ineompelent  to  disprove  the  negligence )  (rreen  v.  New  River 
Company,  4  T,  R.  589.     Ivor  does  it  extend  to  a  person  who  is  em« 
plo3^  as  an  a^ent  to  get  a  bill  discounted,  and  has  so  dealt  with  it  as 
to  be  liable  to  mdemmly  the  party  employing  him  in  the  event  of  a  ver-* 
diet  agamst  the  latter.    Edmonds  v,  Zjowe,  8  B.^CiOQ.     Soifaper-i 
son  enters  into  a  contract  for  the  purchase  of  goods  in  hu  own  nmnei 
lie  b  not  a  competent  witness  for  the  pbantiff  in  an  action  for  goods 
aold  and  delivered,  to  prove  that  he  purchased  them  as  ^gent  for  the  de* 
Hendant.    APBram  v.  Fortune,  3  Camp,  3 1 7. 

When  the  issue  is  en  a  pobKe  right  claimed  bj  all  the  king's  subjects, 
persons  who  have  exercised  the  nght,  though  mterested  in  supporting 
It,  are  admissible ;  for  there  would  otherwue  be  no  unexceptionable 
witness  at  all.  Thus  in  an  action  for  toll  traverse,'  persons,  who  have 
resisted  payment,  may  prove  for  the  defence  that  it  was  a  public 
higbway  ;  and  this  case  was  distinguished  arguendo  from  that  of  Ld. 
Fabmmik  v.  George,  taprd,  p.  109.,  which  affected  only  portions  of  the 
public.    Lanenm  v.  Loveil,  9  Bmg,  465^-7. 

Though,  in  general,  informers  entitled  to  part  of  the  penalty  are  not 
competent  witnesses,  yet,  where  a  statute  can  receive  no  execution  un- 
less a  party  interested  be  a  witness,  he  roust  then  be  admitted  ;  GUb. 
Ev,  \i%. ;  for  it  is  an  implied  exoeption.  In  an  action  against  the 
hundred  on  the  statnte  of  Winton,  iS  Ed.  I.  c.  8.,  the  plaintiff  (the 
party  robbed)  was  alwavs  admitted  ex  nece$miate  to  prove  the  robbery, 
and  the  amount  of  the  ioss  ;  but  not  to  prove  any  other  facts  in  sup- 
port of  his  case ;  as  that  the  place  where  he  was  robbed  is  within  the 
buadred.  B,  N.  P.  187.  Per  Pace  J.,  R.  v.  Reading,  Hardw,  83. 
This  statute  has  been  repealed,  and  the  cases  on  it  are  therefore  now 
unimportant. 

In  an  action  under  statute  2  G.  2.  c.  24.  s.  8.>  for  penalties  for 
bribery  at  an  election,  the  informer  is  held  to  have  been  thereby  made 
a  competent  witness.  Hewardv.  Shifty  4  Eatt,  180.  In  an  action 
against  churchwardens  or  overseers  for  money  mis^spent  by  them,  in- 
Mbitants  of  the  parish,  who  do  not  receive  aims  or  any  gif^  out  of  the 
parochial  collection,  are  rendered  competent  witnesses  by  statute 
3  W.  4.  c.  11*  s.  12.  So  where  peoalties  are  given  to  the  use  of  the 
poor  for  the  benefit  and  exoneration  of  the  pansfa,  or  other  place,  the 
lahabitants  are  rendered  competent  witnesses  by  statute  27  6.  3.  c.  29. 
provided  the  penaky  does  not  exceed  20/.  n,  v.  Davis,  6  T,  R.  177. 
8o  in  an  action  against  the  hundred,  the  inhabitants  of  the  hundred 
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may  be  witnewes  b^  statute  7  &  8  G.  4.  c.  31.  see  post,  **  Actioiu  agabui 
Hundredort/*  Again,  in  cases  reladve  to  the  execution  of  the  hi^waj 
act,  5  &  6  W.  4.  c.  50.,  inhiU>itants  of  the  parish,  and  the  treasurer, 
derk,  surveyor  and  other  officers  appoints  under  the  act,  are  not 
theni)y  disqualified  in  any  action  under  or  by  virtue  of  the  act ;  sect. 
100.  in  actions  for  turnpike  tolls,  the  collector  is  a  competent  vit> 
ness,  3  G.4.  c.  126.  s.  59.  By  the  customs  act,  3&  4  W.  4.  c.  53., 
anv  officer  of  the  army,  navy,  or  marines,  being  dulv  authorised,  and  on 
fuTi  pay,  or  officer  of  customs  or  excise,  shall  be  deemed  a  competent 
witness  upon  the  tiial  of  any  suit  or  information  on  account  of  any 
seizure  or  penalty,  notwithstanding  such  officer  or  other  person  may  be 
entitled  to  the  whole  or  any  part  of  such  seizure  or  penalty.  By  6  & 
7  W.  4.  c.  104,  no  buivess  of  any  borough,  named  m  schedules  (A.) 
St  (B.)  of  the  MunicipaiCorporation  Act,  shall  be  deemed  incompetent 
in  any  suit,  by  reason  of  bis  being  a  member  of  such  body  corporate 
or  interested  in  the  borough  fund. 

By  statute  54  G.  3.  c.  170.  s.  9.,  no  inhabitant  or  person  rated  or 
liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  township, 
or  hamlet,  or  wholly  or  in  part  maintained  thereby,  or  executing  or 
holding  any  office  thereof  or  therein,  shall  be  deemed,  by  reason  thereof, 
an  incompetent  witness  for  or  against  such  district,  parish  &c.  in  anv^ 
matter  relating  to  such  rates  or  cesses,  or  to  the  boundary  between  sudn 
district  &c.  ami  any  acyoininc  district  &c. ;  or  in  any  matter  reltttiiig  to 
any  order  of  removal  to  or  Irom  such  district ;  or  to  the  settlement  of 
any  pauper  in  such  district ;  or  touching  any  bastards  chargeable  Ac ; 
or  touching  the  recovery  of  any  sum  for  the  charges  or  maintenance  of 
such  bastards ;  or  the  election  or  appointment  of  any  officer ;  or  the 
allowance  of  the  accounts  of  any  officer  of  any  such  district. 

Under  this  statute,  a  person,  who  occupies  rateable  property  within  a 
chapelry,  is  a  competent  witness  to  prove  that  a  certain  messuage  is 
within  the  chapelry.   Manden  v.  Stanifield^l  ^.4-^815.  The  statute 
was  held  to  render  inhabitants  competent  in  an  action  by  the  surveyor 
of  hi^ways  against  his  predecessor  for  penalties  ;  per  Ld.  Tenlerden, 
HeuSBbourck  v.  Ltmg^Um^  M,  ^  M»  408.  (n) ;  and  on  the  authority  of 
this  case,  Tindal  C.  J.  held  that  rated  paruibioners  were  admissible  to 
prove  a  liability  raikme  temttcB,     R.  v.  Haynum^  JIf .  4*  M,  401.     So 
a  rated  inhabitant  is  competent  to  support  an  avowry  for  a  highway 
rate.     Morreii  v.  Marim^  6  New  Ca,  373.     On  the  other  hand,  it  haa 
been  ruled  that,  in  an  action  against  an  overseer  for  medical  attendance 
on  a  pauper,  a  rated  inhabitant  who  has  sanctioned  the  defence  of  the 
action  is  not  rendered  competent  for  the  overseer  by  the  above  statute. 
ToMU  V,  Hooper,  1  jif.  4*  Rob.  392.    And  on  an  issue  to  try  a  cus- 
tomary right  to  take  shingle  for  the  repair  of  highways  in  the  parish, 
persons  contributing    to   the  highway  rate  were  held  iocompetent 
to  support  the  right ;  and  the  court  inclined  to  the  opinion  that  tne  act 
of  panmment  was  limited,  in  its  scope  and  by  its  preamble,  to  cases 
concerning  the  poor  rates.     Ojtenden  v.  Palmer,  %  B,^Ad.  236.     8ee 
also  /?.  V.  Auckland,  1  A.^E,  744.     But  Oxenden  v.  Palmer  has  been 
overruled  by  Doe  v.  Adderley^  B  A,4r^*  502.,  where  it  was  ruled  that. 
In  ^ectment  by  parish  officers  to  recover  parochial  premises,  rated  in* 
habitants  are  rendered  competent  for  the  plaintiff.    Lnless,  indeed* 
they  are  contributory  to  the  action  by  any  personal  enjnigement ;   Doe 
9.  webtier,  \2  A.St  E.  442.    In  ejectment  by  parish  officers  to  recover 
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premises  belonging  to  the  parish,  rated  inhabitants  are  competent  /or 
the  plaintiff  without  resorting  to  the  statute,  at  least  unless  it  appears 
that  thej  were  not  let  at  their  fair  value.  Doe  v,  Cockell,  ^A,^ 
E.  478. 

By  Stat.  3  &  4  Vict.  c.  86.  s.  ].,  no  person  shall  be  disabled  from 
giving  evidence  by  reason  only  of  being,  as  the  inhabitant  of  any  parish 
or  townriiip,  rated  or  liable  to  be  rated  to  the  relief  of  the  poor, 
or  maintenance  of  church,  chapel,  or  highways,  or  '*  for  any  other  pur- 
pose whatever."  And,  by  sect.  2.  no  officer  of  a  parish,  township, 
or  union,  or  person  liable  to  rates,  shall  be  disqualified  by  being  a  party 
to  a  trial  &c.,  or  liable  to  costs,  when  he  is  only  noonnal  party,  and 
only  contributory  to  such  costs  with  the  other  rate  payers. 

Incompetency  of  Wilneis,  tu  Party  to  the  Suit, 

A  person  who  is  a  party  on  the  record  ^though  he  be  merely  a 
trustee,  Bauerman  v.  Rademu$,  7  T,  R,  663.),  is  mcompetent  as  a  witness 
for  himself,  or  a  Joint  suitor.  GUb,  Rv»  130.  But  where  the  witness 
is  not,  technically,  a  party,  and  is  disinterested,  he  is  admissible.  Thus 
in  an  action  against  the  incorporated  governors  of  the  Foundling  Hos- 
mtal  for  work  done  by  the  plaintiff  for  the  use  of  the  hospital.  Lord 
Kenyon  admitted  several  of  the  governors  as  witnesses  for  tne  defence. 
WeUer  v.  Governors  of  Foundling  Hoapital,  PeaJte,  IdS.  So  where  the 
mayor  and  commonalty  of  London  were  plaindift,  and  the  question  was, 
vfhether  the  corporation  were  entitled  to  certain  tolls,  it  was  held  that 
freemen,  membm  of  the  corporation,  might  be  called  in  support  of  the 
claim  ;  because  the  tolls  were  received  for  the  benefit  of  the  whole  cor- 
porate body ;  J?,  v.  Mayor,  S^c.  of  London^  2  Lev,  931. ;  1  Vent.  351 : 
Sutton  Coldjieid  v,  WUeon,  I  Vem.  854.  But  this  decision  has  been 
doubted,  and  it  has  been  raid  that  there  is  no  general  rule  as  to  the 
exclusion  of  corporators,  but  they  are  admissible,  or  not,  according 
to  their  interest.  B.  N.  P,  890.  See  Burton  v,  Hinde,  5  T.  R.  174. 
Brown  v.  Shuktr,  I  C.^J.  587.  And  in  a  late  case,-  it  was  held  that  a 
corporator  was  not  a  competent  witness  in  an  action  brought  by  the 
corporation  to  recover  corporate  lands  from  the  lessee,  thoi^  he  had 
released  his  interest  in  the  subject  matter  of  the  suit ;  for,  in  case  of  a 
verdict  acainst  the  plaintifis,  the  corporate  funds  would  at  all  events  be 
decreased  by  the  amount  of  the  costs.  Doe  v.  Tooth,  3  Y.  ^  J.  19,  So 
in  trespass  q,  c.f  by  a  corporation,  where  defendant  pleads  a  right  of 
common,  a  freeman  is  inadmissible  for  the  plaintiff,  though  he  has  re- 
leased his  own  rights  to  the  corporation ;  for  this  b,  in  effect,  a  release 
to  hiouelf.     BaUifi  of  Godmanehetter  v.  Philiipt^  ^A,4rE,  550. 

If  the  witness  is  nAstantially  a  party  to  the  record,  he  is  incompetent, 
though  not  nominally  a  party.  Thus,  in  an  action  against  one  of 
several  partners,  the  defendant  cannot  call  his  co-partners.  Simons  v 
SmUk,  R.  4-  M.  89. ;  IVUson  v.  HirH,  4  fi.  4*  Ad.  760.  But  see  Poo/e  v. 
Pelmer,  9  M.SfW,l\.  pott,  p.  180.  Yet  where  a  local  act  empowered 
the  -directors  and  overseers  of  the  poor  of  a  parish  to  sue  and  be  sued 
in  the  name  of  their  clerk,  and  they  were  not  personally  liable,  it  was 
held,  in  an  action  for  goods  supplied  to  the  directors,  that  a  person^ 
who  was  one  of  the  directors  when  the  goods  were  supplied,  was 
competent  for  the  defendant;  for  he  was  neither  interested,  nor  a 
nominal  party.  Ftetcker  v.  GreenweU,  1  C,M,8f  R,  754.  So  where 
the  vestry  clerk  sue^  in  bis  own  name  under  a  local  act,  one-of  the 
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vestry  is  competent  for  the '  pl«inti(r;  for  the  members  of  the  vestry 
hftve  no  private  interest,  and  are  merely  discbai^ng  a  public  duty. 
M'Gahey  v.  AUton,  2  M.  4^  W,  fi06.  The  case  of  WhUmore  v.  WUki, 
M,  4*  M^  214.,  therefore  seems  not  to  be  law. 

A  party  under  whom  defendant  makes  cognizance  is  not  competent 
for  hun  ;  see  post,  **  Replevin;*^  unless  the  cognizance  be  abandoned  at 
the  trial.  King  v.  Bakery  itA,^  E,  3S3.  Nor  is  the  lessor  of  the  plaintiff 
competent  for  him  in  ejectment,  unless  his  name  be  used  without  hia 
consent,  and  a  verdict  be  taken  for  defendant  on  bis  demise.  Id.  339.  So 
the  party,  under  whom  defenchuit  justifies  in  trespass,  is  a  good  witness 
for  him  on  other  pleas,  if  be  did  not  authorize  the  defence  and  the  jus- 
tification be  found  against  the  defendant.    Id,  Und, 

A  party  to  the  suit  cannot  be  compelled  to  give  evidence  for  the  op- 
.posite  party.  Thus,  in  an  action  of  ejectment  on  the  several  demises 
of  two  lessors,  one  of  the  lessors  is  not  compellable  to  give  evidence 
for  the  defendant,  though  no  title  is  proved  in  him  ;  Ferm  v.  Granger, 
3  Camp,  178. ;  but  it  is  otherwise,  if  he  has  been  improperly  put  on  the 
record  to  exdude  his  testimony.    Setnb,    Id,  ibid. 

One  of  several  co^laintifls  may  be  called  for  the  defence,  if  he  does 
sot  himself  object ;  Norden  v.  WHUamton^  1  Taunt,  378. ;  or  one  of  the 
several  co^efendants  for  the  plaintiff,  if  not  interested.  WorraU  v, 
J<me9t  7  Bittg*  395.  399.  But  qtusre,  whether  the  consent  of  ail  the 
defendants  he  not  necessary?  Mani  v,  Mamwarwg^  8  Taunt,  141. 
pott,  p.  119. 

Co-defendant,  when  eompetenL"^  Where  a  person  is  arbitrarify  made 
defendant  to  exclude  his  testimony,  he  may,  if  nothing  is  proved 
agamst  him,  be  acquitted  and  sworn  as  a  witness  for  the  other  aefend- 
ants.  JB.  iST,  P.  285.  And  the  general  rule,  as  recently  determined  by 
all  the  judges  vrith  regard  to  ddendants  not  fixed  by  the  evidence,  is, 
that  the  verdict  in  their  favour  is  to  be  taken  at  the  end  of  the  plain- 
tiff's case.  CMld  v.  Chamberlain,  6  C.  4-  P.  213.  S.C.IM.^  Rob,  318. 
This,  however,  must  be  confined  to  cases  where  the  witness  has  only 
pleaded  "  not  guilty."  Hitchen  v.  Teale,  2  M,  ^  Rob,  SO.  If  there  be 
the  sOghtest  evidence  against  one  of  the  defendants,  he  cannot  be  ac- 
quitted so  as  to  make  him  a  witness.  Peake  EM,  p.  168.  And  the 
application  to  acquit  is  to  the  discretion  of  the  judge,  who  may  take 
into  consideration  the  evidence  likely  to  arise  before  the  cause  is  over. 
Sowell  V,  Champkm,  6A.4r  E.  407. 

Co'defimdant  bankrupt,  when  competent,]  In  assumpsit,  where  one  de^ 
fendant  pleads  a  plea  operating  in  his  personal  discharge,  as  bankruptcy, 
which  is  denied,  a  verdict  may  be  taken  for  him  on  that  plea,  and  he  may 
then  be  examined  as  a  witness  for  his  co-defendants.  Bate  v.  RttuiM,  M, 
4r  M.  332,  But  Bee  Blenkmsopv.  Clayton,  7  Ihunt,  599.  So,  where  one 
of  several  defendants  pleads  his  banxruptcy  and  certificate  in  bar,  and 
a  nolle  protequi  is  entered  as  to  him,  he  is  a  competent  witness  for  his 
co-defendants ;  for  in  case  of  a  verdict  for  the  plaintiff,  the  demand  of 
the  co-defendant  against  the  witness  is  barred  by  the  certificate. 
Moody  9.  King,  2B,Sf  C,  558.    And  even  where  the  defendants  were 

Eartners  in  the  transaction,  it  was  held  that  the  one  who  had  pleaded 
is  bankruptcy  and  certificate,  and  against  whom  a  nolle  prosequi  was 
entered^  waa  a  good  witness  for  his  co-defendant  lifter  releasmg  hia 
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■urplus  s  for  the  co-defendant'8  demandy  in  case  of  a  verdiet  for  the 
pfauotifis,  would  be  proveable  under  the  witness's  coisinission.  Aflah 
r.  Fi>wdnnier,  6  Bmg.  306.    S.  C,  M.  4*  M.  334.  (n.). 

Co^defimdant  when  cimpeteTU'^sufifring  judgment  by  defimU  m  an  action 
ex  eontraM,]  Where  one  of  several  defendants  suflers  judgment  by 
ddault  in  an  action  on  a  cmUractj  he  is  not  competent  for  the  other  de- 
fendants to  negative  the  contract ;  because  if  the  action  should  fail  as 
to  one,  it  will  fail  as  to  all  the  defendants;  Brown  v.  Fox,  1  PkUl,  Ev, 
78. ;  nor  is  he  competent  for  the  plaintiff  to  prove  a  joint  contract,  for 
should  the  plaintiff  succeed,  the  witness  will  be  entitled  to  contribution 
i^ainst  his  co-defendants.  Brown  v,  Brawn^  4  Tamnt,  752.  Green  v. 
Sutton,  %  M^if^  Rob,  269.  Accord,  unless  his  co-<iefendant8  consent ; 
MeaU  f .  Matnwarmg,  8  Taunt,  139.  But  qmsre  the  principle  of  the 
two  last  cases  ?  for  a  witness  cannot  easily  have  an  mterest  on  both 
aides;  and  if  a  verdict  for  the  plaintiff  will  make  him  partially  liable, 
and  one  for  the  defendant  not  uable  at  all,  he  seems  interested  oftly  in 
defeating  the  action.  In  an  action  of  debt  on  a  bond  against  three,  of 
whom  two  were  sureties  ooly*  the  principal  debtor  let  judgment  so  by 
defiuiU ;  at  the  trial  he  was  admitted  as  a  witness  for  the  plaintiff  to 
prove  a  breach  of  condition,  and  the  court  confirmed  the  rulmg,  on  the 
ground  that,  being  the  principal,  he  could  have  no  contribution,  and  that 
interest  is  the  onlv  reason  for  excluding  the  testimony  of  a  party  to 
the  suit.  WorraU  v,  Jones,  7  Bmg,  395.  A  co-defendant  suffering 
judgment  by  default  may  be  subpoenaed  by  the  other  defendants  Hiis 
partners)  to  produce  it  deed.    CoUey  v.  SmUh^  4  New  Ca,  285. 

Co-defendant,  when  competent  ^--iuT^lering  judgment  by  default  m  actum 
ex  deSiio.]  Where  one  of  several  detendants  suffers  judgment  by  default 
in  an  action  of  tort,  he  is  a  competent  witness  for  his  co4efendants  to 
prove  that  he  alone  is  liable ;  for,  though  they  should  be  acquitted,  he 
would  still  remain  liable^  and  he  is*  not  necessarily  liable  to  the  costs  of 
the  issue  tiied  against  the  others.  Ward  o.  Haydon,  2  E.tp'  553.  So 
if  one  of  several  defendants  in  ejectment  lets  judgment  go  by  default,  or 
consents  to  a  verdict  as  to  so  much  as  he  is  proved  in  possession  of, 
he  may  be  admitted  as  a  witness  by  the  other  defendants.  Dormer  v, 
Fortescue,  B.  JSf,  P,  98.  285.  But  where  the  jury  were  as  well  to 
try  the  issues,  as  to  assess  the  damages  against  him  who  had  sufiered 
judgment  to  ^o  by  default.  Best  C.  J.  refused  to  receive  the  evidence 
of  tne  latter  ibr  his  co-defendants.  AfoiA  v.  Smith,  1  C.  4*  P.  577.  So 
in  Webber  v,  Budd,  Exeter  Sum,  Au.  1826,  Burrough  J.  refused  to 
admit  a  co-defendant  under  similar  circumstances  as  a  witness  for  a 
defendant  who  had  pleaded  to  an  action  for  an  assault  proved  to  be 
a  joint  one  i  for  he  was  interested  in  reducing  the  damages  which 
BUgbt  be  wholly  levied  on  him.  So  where  there  is  a  plea  on  the  re- 
cord which,  if  found  for  the  defendant,  will  discharge  the  co-defendant 
who  has  let  judgment  go  by  default  (as  there  may  be  in  an  action  of 
tort ;  see  Biggtv,  Benger,  2  Ld,  Raym,  1372.)  it  should  seem  that  such 
oo-defendant  is  as  much  interested  as  in  an  action  ex  cowtractd. 

Aco-trespasser,  who  has  suffered  judgment  by  default,  has  been  held 
incompetent  for  the  pUxadiff  against  hia  co-defendants.  Chapman  v 
Qravet,  2  Camp,  333.  («).  Yet  this  appears  to  be  at  variance  with  the 
ease  of  WorraU  v,  Jones,  7  jBiag.  395.  supra,  p.  119.  which  decides  that 
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interest  is  the  sole  ground  for  exclusion.  And  in  an  action  of  eject- 
ment against  two  defendants,  one  of  thera,  who  had  suffered  judgment 
to  go  by  default,  was  held  by  Lord  EUenborodgh  to  be  a  competent 
witness  for  the  plaintiff  to  prove  the  other  defendant  in  possession ;  on 
the  ground  that  the  onlj^  supposed  interest  imputable  to  him  was  the 
possibility  of  the  plaintiff  suinf  the  other  defendant  only,  for  mesne 
profits,  in  case  he  recovered  in  the  ejectment.  Doev,  Greatj  4  E^.  198. 

C(hcontrachr  and  co^reiptuier,  not  on  the  record,  when  conu^eteni,]  In 
an  action  for  goods  sold,  the  plaintiff's  son  is  competent  for  him,  though 
they  are  ostensible  partners  in  the  business,  if  there  is,  in  fact,  no  part- 
nership as  between  themselves.  Barker  v.  Stubbt,  \Af,4^G.44,  A 
witness,  proved  to  be  a  partner  with  the  defendant  in  a  contract  is  not 
competent  to  prove  that  he  alone  is  liable  to  the  plaintiff;  for  he  has 
an  immediate  mterest  to  discharge  himself  from  his  share  of  the  costs 
in  case  the  plaintiff  recovers.  Goodacre  v.  Breame,  Peake,  175.  Ncr 
can  he  be  called  in  any  way  to  defeat  the  action  or  lessen  the  damages ; 
Hall  V,  Cecil,  6  Bwg,  181. ;  or  to  prove  that  goods  were  sold  to  defend- 
ant and  himself  jointly,  and  had  been  paid  for.  Evam  v.  Yeatherdp 
8  Bins,  133.  But  he  can  be  rendered  competent  by  a  release  from  the 
defendant ;  Wiison  v.  Hint,  4  J?.  4-  Ad,  760. ;  Jonet  v.  PrUchard,  2  ili.  4* 

IV,  199. ;  though  there  are  other  partners  besides  the  plaintiff  and  de- 
fendant ;  Beckett  v.  Wood,  6  New  Co,  380. ;  and  the  Nisi  Prius  cases 
contra,  Simons  v.  Smith,  B,  4r  M,  29.,  and  Cheyne  v.  Koops,  4  Etp»  1 12., 
are  not  law.  Where  A.  was  sued  on  a  joint  and  several  note  by  him 
and  B.,  and  pleaded  illegality,  B.  was  not  admitted  to  support  the  plea. 
Slegg  V,  Phm^M,  ^A.^E.  852.  But  since  3  &  4  ^.  4.  r.  42.  it  has 
been  held  that  a  co-contractor,  not  sued,  is  competent  for  the  defend- 
ant ;  for  if  the  plaintiff  fails,  he  may  sue  the  witness  who  cannot  use  the 
judgment  in  his  defence.  Poole  v.  Palmer,  9  Af.  4"  1^*  71.  Buuell  v, 
Blake,  2  Af  4-  G.  374 

A  co-contractor  with  the  defendant,  not  joined,  is  a  competent  wit- 
ness for  the  pliuntiff ;  for  he  is  interested  in  defeating  the  action ;  Blackeit 

V,  Weir,  5  B,  ^  C,  385. ;  and  this,  whether  his  interest  in  the  contract 
appears  by  extrinsic  evidence,  or  on  the  voire  dire.  Hall  v,  Cwrton,  9 
B.  4*  C<  6^*  ^  \i[ion  an  issue  on  a  plea  in  abatement  for  non- 
joinder of  another  contractor,  the  latter  is  a  competent  witness  for  the 
plaintiff  to  prove  that  the  contract  was  made  with  the  defendant  alone; 
Hudson  f.  Bobinson,  4  M,  4*  S.  475.;  but  not  for  the  defendant. 
Evans  v,  Yeatherd,  2  Bing,  133.  So  in  covenant  against  the  executor 
of  the  assignee  of  a  lease,  where  defendant  pleaded  that  the  assignment 
was  to  the  testator  and  J.  S.,  jointly,  who  was  still  livinj;  •  J.  8.  was 
held  4'ompetent  for  the  pUiintiff  to  prove  that  he,  J.  S.,  had  never 
accepted  the  assignment;  for  he  was  nevertheless  liable  to  the  de- 
fendant for  contribution,  if  really  a  joint  assignee.  Fowler  v,  BoumL 
5  ilf.  *  W,  478. 

It  has  been  held  that  a  dormant  partner,  not  joined  as  plaintiff,  may 
be  called  as  witness  for  the  plaintifi';  Mawman  v.  Gilletl,  2  Taunt,  325. ; 
but  this  is  questionable,  and  apparently  against  the  opinion  of  the  court 
in  Lloyd  v,  Archbowle,  2  Tauni,  324. 

In  actions  of  tort  a  co-trespasser,  not  sued,  is,  in  general,  competent 
for  the  defence,  though  named  in  the  declaration  under  a  simul  cam, 
4^. ;  Poplet  V,  James,  B,  N,  P,  286. ;  unless  he  be  proved  guilty,  and 


dtt  fMntiff  has  made  him  a  party  by  suing  out  prooen  againit  him ; 
S^amd.    CoUen  V.  lAiiireU,  \  Aik.  ^9.,  l^  Vhier  Ev.  404t. 

So  co-€reapasaen  are  competent  for  the  plaintifi;  though  omitted  for 
that  purpoae,  and  though  satisfiMtion  from  the  defendant  is  a  discharge 
of  the  witness.  J9.  jV.  P.  866. ;  Morrit  v.  DaiMgi^,  5  B.Moore,S\9.i 
and  see  Berkeley  v.  Bimery^  \0B.  4>  C.  U3. ;  BkAeH  v.  Weir^  6B.& 
C.S87. 

Incon^petencif  efHwibemd  and  Wife, 

Kdther  the  husband  nor  the  wife  of  a  party  to  the  suit  is  competent 
to  give  eridence  for  or  against  such  party.  B.  y.  P.  986.  8o,  though 
not  a  |Muty  to  the  sutt,  if  the  hmAiand  or  wife  of  the  witness  be  inte- 
rested in  the  event  of  the  suit.  Thus,  in  an  action  by  the  executrix 
of  a  sunmring  trustee  under  a  marriage  settlement  to  recover  the  value 
of  certain  g(x>ds  s<^d  by  the  defendant  as  sheriff  under  an  execution 
against  the  husband  of  the  eeetm  que  tmst,  the  husband  is  not  compe- 
tent to  prove,  on  the  jmrt  of  the  plamttff,  that  the  goods  have  been 
conveyed  to  the  plaintiff  in  trust  ror  the  separate  use  of  the  witness's 
wife.  Dink  v,  iJinwoody,  4  T.  R.  67S.  But  in  an  action  between  third 
persons,  if  the  evidence  of  the  wife  merely  tends  to  expose  her  husband 
to  a  l^g^  demand,  or  to  a  charge  of  felony,  she  is  not  incompetent. 
Hemnan  v.  INcftmieii,  5  Bmg.  183. ;  R.  v.  Bathwick,  2  J?.  4-  Ad.  639. 
Thus,  in  an  action  for  goods  sold  and  delivered,  a  woman  is  competent 
to  prove  that  they  were  sold,  not  on  the  credit  of  the  defendant,  but 
of  her  husband.  WUSami  v.  Johnton,  1  Sira.  504-.  A  widow  jcannot  be 
asked  to  disclose  conversations  between  herself  and  her  late  husband 
in  order  to  show  an  ass^ment  to  be  fraudulent.  Doker  v.  Hosier^  R, 
4*  Af.  196.  But  see  Beveridge  o.  Minter,  1  C,^  P,  364.,  temb.  contra. 
The  evidence  of  a  husband  or  wife,  as  to  matters  which  occurred  while 
the  relation  of  marriage  subsisted,  continues  inadmissible  afler  the  death 
or  divorce  of  either.  Monroe  v,  Twissleton,  Peake  Ev,  Appendix,  >'or 
can  either  be  called  to  prove  non-access,  or  be  examined  on  any  point 
tctoding  to  establish  it.    R.  v,  Sourton,  SA,^  E,  180. 

Whether  a  woman,  who  cohabits  with  a  m^  as  his  wife,  is  on  that 
account  an  incompetent  witness  where  he  is  concerned,  was  at  one 
time  a  doubtful  question.  Campbell  v,  IhoemloWf  I  Price,  81.  But  in  a 
Itfte  case  the  court  of  Common  Pleas  held  (hat  a  woman  who  had 
merely  lived  with  the  defendant  as  his  wife,  and  passed  by  his  name, 
B^t  be  odled  as  a  witness  for  him.  BaUhewt  v,  GaHndo,  i  Bin^,  610. 
So  a  woman  whose  marriage  is  void  by  reason  of  her  having  a  former 
husband.     Welb  v.  Fitker,  I  M,  4-  RJb,  99. 

Incompetency  from  Intercity  how  removed. 

The  operation  of  the  late  statute,  3  &  4  IT.  i.  c,  42.,  as  a  release,  has 
been  already  considered ;  but  until  its  construction  has  been  settled  by 
further  decisions,  it  has  been  thought  proper  to  insert  the  former  cases 
on  the  removal  of  interest. 

The  interest  of  the  witness  mav  be  divested  l>erore  trial  by  payment 
or  release,  and  his  competency  will  then*  be  restored.  Thus  a  legatee 
who  has  been  paid  before  trial  is  a  competent  witness  to  increase  the 
estate.  Clarke  v.  Gannon,  iS.  4*  ^21/.  31.  So  a  release  from  the  defend- 
ant, the  drawer  of  a  bill  of  exchange,  to  the  acceptor,  will  render  the 
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Utter  a  competent  witneaa.  Seoit  v»  L^Ml,  1  Cm^  249.  In  an 
action  a^nst  a  minor  who  appears  by  guardian,  a  release  from  the 
guardian  is  insuffideot  $  lor  be  nas  no  such  power.  Framr  v,  Mank, 
2  Stark»  41.  A  residiury  legatee  is  not  a  competent  witness,  in  an 
action  by  an  executor  to  recover  a  debt  due  to  bis  testator,  by  rdeasing 
all  claim  to  the  debt  in  question ;  for  the  residue  will  be  diminished  by 
the  payment  of  costs*  Baker  o.  J^yrwkittf  4  Camp*  S7.  If  the  witness 
oilers  to  release  or  surrender  his  interest,  and  executes  a  release 
accordingly,  his  competency  is  restored,  though  the  other  party  refuse 
to  accept  the  release.    B€fap.Baker^ST,B.S&.    Goodtiile  v.  iVe/Jbrd, 

1  Doug,  130.  So  if  the  party,  on  whose  aide  the  witness  is  interested, 
makes  an  offer  to  remove  his  interest,  and  the  witness  refuses,  that  will 
not  deprive  the  party  of  his  testimony*  1  PkiiL  Ev,  128.  A  releaae 
from  one  of  several  joint  plmntiffii  is  sufficient.  Hockleu  v.  MUckeU, 
4  Esp,  86.  Where  a  witness  is  incompetent  on  the  ground  that  he  has 
ijdade  himself  liable  to  pi^y  the  attorney*  a  release  to  him  by  the  at- 
torney of  '^  all  fees,  coats,  and  charges,"  is  sufficient  to  restore  his 
competency.  Doe  v.  AUbuU,  6C,^  P»  131.  A  partner  or  part-owner, 
not  a  party  to  the  action,  may  be  rendered  competent  by  a  release,  or 
by  mutual  releases.  WUion  «.  Hktt,  4  ^.  4*  ^^d.  760.  Joitei  e,  Pritekmd, 
tM,9fW.  199.    Beduit  e.  Wood,  6  New  Ca.  380.    Anie,  p.  120. 

Where  a  joint  release  is  executed  by  several  commoners  of  their 
several  rights  over  the  same  place,  it  is  sufficient,  though  it  have  only- 
one  stamp,  Carpenter  v.  Buller^  2  Jf.  4-  Bob,  299.  See  as  to  stamps 
on  releases,  jWf/,  tit.  Siamm, 

A  corporator  is  not  made  competent  for  the  corporation  by  a  release 
to  the  corporation ;  for  the  rnease  is  inoperative :  he  must  be  dis- 
franchised. BaU^  of  Oodmmcke^er  o*  PiU%»f,4  A.^  E.  660.  A 
witness,  who  has  subscribed  the  original  deed  of  a  oompany  as  a 
member,  is  not  admissible  for  them  in  an  action  by  their  trustees,  on 
merely  proving  a  parol  agreement  to  give  up  his  share  and  to  accept  a 
salary  as  secretary  in  lieu  of  it ;  nor  by  executing  a  release  of  hiasalary. 
BMy  V.  WaUhew,  S  Dowi.  P.  C.  627. 

The  bail  of  the  defendant  mi^  be  made  competent  for  him  by 
the  defendant's  depositing^  in  the  hands  of  the  officer  of  the  court,  a 
sum  equal  to  the  sum  sworn  to  and  the  costa  of  the  action  :  the  judge 
will  then  make  an  order  for  striking  his  name  off  the  bail-pieoe 
BaUlie  v.  Hokt  M*  t  M.  289,;  and  see  «fi^  p.  110.  So  a  witness 
liable  upon  a  bond  to  the  costs  of  the  action  will  be  allowed  to  deposit 
the  amount  of  the  penalty  of  the  bond  with  the  officer  of  the  eourt ; 
and  his  evidence  will  then  be  received.  Z#r#  o.  Smitk^  I  M.  ^ 
Bob.  329. 

Incompetency  on  the  ground  o/profissional  confidence, 

.  Wio  are  prkriitfed.]  Counsel,  (Curry  e.  Waiia;  1  Bip:4Q6.)  soli- 
citora  and  attomies,  cannot  be  compelled  to  reveal  communicatbas 
made  to  than  in  confidence.  B,  o.  Ihieheu  cfKingUon^  20  ^ow,  Sk 
TV.  612.  A  peraon  who  acta  as  interpreter  {Du  BatrS  v,  Lkfette^ 
f^-eake,  78.),  or  as  agent  (Parkmtv,  Hawkihaw,  2  Stark,  239.)  between 
the  attorney  and  his  client ;  or  the  attorney's  clerk  (TSay/br  e.  Fonter^ 

2  Car,  i  P,  196.,  B.  v.  Upper  Boddm^m^  SD,fB,  732.),  cannot  be 
called  upon  to  reveal  a  confidential  communication.  So  a  barrister's 
derk  cannot  be  called  to  prove  his  retainer.    Foote  v.  Hayna^  B,  4 
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Jf.  165.  But  a  peraoD,  who  is  not  an  attorney,  may  be  compellecf  tor 
disclose  cotninuiiications  wbich  have  been  made  to  him  under  a  mis- 
taken idea  that  he  was  an  attorney.    Foufitam  v,  Ymmg^  6  B»p,  113. 

M^ere  an  attorney  is  employed  both  by  vendor  and  vendee  to  draw 
a  convejrance,  the  draft  of  which  is  perusra  by  another  attorney  on  be- 
half of  the  vendee,  the  fonner  attorney  will  not  be  allowed  to  produce 
the  draft  of  the  conveyance  against  the  wishes  of  a  party  claiming 
under  the  vendee.  Doe  v*  Seaion^  2  A>  ^  E,  171.  And,  generally, 
where  two  parties  employ  one  and  the  same  attorney,  he  cannot  dis* 
close  the  title  of  either.  As  where  a  borrower  applies  for  a  loan  to 
ihe  attorney  of  the  lender,  and  deHv^s  him  an  abstract  of  title,  the 
attorney  cannot  afterwards  be  called  against  the  borrower  to  prove  the 
abstract  delivered.    Doe  v.  WaMu,  3  New  Ca.  481. 

Matten  commumcated  to  an  attorney  for  the  purpose  of  brining  an 
action  oi  suit,  or  relating  to  an  action  or  suit  existing  at  the  tune,  or 
contemplased,  are  privil^ed  from  disclosure ;  WUAamt  v.  Mundie,  R.  4* 
M.  84;  though  no  suit  is  actually  pending;  Clark  v.  darky  I  M.^ 
Roh,  4.  Qromaek  v,  Heatket/te,  St  B»  Sp  B,  4.  And  in  chancery  it  has 
bees  held  that  the  protection  extends  to  every  communication  by  the 
edent  to'  his  counsel,  attorney,  or  solicitor,  with  a  view  to  professional 
assistance,  or  in  a  professional  capacity.  Walker  a.  WUdntan,  6  Madd, 
47.  Oreenmif^  v,  Gmtkell^  1  MyL  4*  X*  98.  And  this  may  now  be  re- 
garded as  the  settled  rule  of  law.  Therefore,  an  attorney  cannot  be 
called  to  prove  that  a  lease,  shown  to  him  by  his  cHent  at  a  profes- 
sional interview,  was  then  unstamped.  Wheattey  v.  WUHams,  I  Jf.  ^ 
W,  583*  And  whef«  the  assignees  of  a  bankrupt  brought  trover  for  a 
lease,  they  were  not  permitted  to  tall  the  solicitor  of  the  bankrupt  to 
shew  that  it  had  been  deposited  with  the  defendant  as  a  security  after 
die  act  of  bankruptcy.  T^itrquand  v.  Kniehi,  2  M.  4r  W.  98.  And  it 
tfeeoM  that  where  the  attorney  is  so  employed  as  to  give  the  court  a 
summary  jurisdictioa  over  him,  his  character  is  confidential  within  the 
role ;  per  Alderson  B.,  &  C,  id.  It  is  said,  too,  that  a  scrivener  is  on 
the  same  footing,  at  least  where  he  is  an  attorney  also.  8,  C,  100. 
Anon.  Sdnner,  JUp.  404.    LiU,  Pr.  Reg.  55^. 

Tlie  privilege  is  that  of  the  client,  and  not  of  the  aMortiey ;  and  the 
C9ort  will  prevent  tlie  attorney,  though  he  be  willing,  from  making 
the  disdosore ;  B.  N.  P.  884. ;  WUmm  v.  RastaU,  4  T.  R.  759. ;  unless 
the  client  waive  thepriviiege,  which  he  may  do,  at  least  in  cases  where 
the  privilege  is  for  his  benefit  alone  $  Merle  v.  More^  R.  4*  M.  d90.» 
and  see  note  ibid.  If  the  attorney  of  one  of  the  partieft  is  called  by  his 
dJeoty  and  examined  as  to  a  matter  which  has  been  the  subject  of  con- 
fidential comraunicatiouy  he  may  be  cross-examined  as  to  such  matter, 
though  not  as  to  othera.     VaiUant  v.  Dodemead,  2  Atk,  524. 

Wkai  maUefi  maybe  ditcloied.]  Matters  not  communicated  to  an 
attorney  in  his  professional  ccmacity,  as  if  he  be  undersheriff  at  the 
thne,  must  be  disclosed.  WiUon  v.  RastaU,  4  T.  R,  753.  Cobden  v. 
Keniricky  4  T.  JR.  431.  So  matters  communicated  before  the  retainer. 
Cuii  V.  IHckermgf  1  Vent.  197.  All  matters  not  confidentially  com- 
nmnicated  mutt  be  disclosed,  as  well  as  all  matters  which  the  attorney 
might  have  known  without  btins  intrusted  as  attorney  in  the  cause ; 
B.  y.  P.  884*  I  provided  the  information  was  obtained  by  him  inde- 
peodemlyi  and  not  in  the  ooorae^  of  bis  professional  employment ;  see 
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olwemiticms  in  WheaOey  v.  WiUiams,  IM.^W.  540,  541. ;  and  in 
Jlf^^roM  o.  Hardy 1 4>  New  Ca,  782. 795.  Tbut  an  attorney  may  be  called 
to  prove  a  deed  executed  by  his  client,  which  be  has  attested;  Doe  v. 
Andrewij  Cowp.  SiS.;  and  when  so  called,  be  may  be  cross-examined  as 
to  what  passed  between  him  and  his  client  at  the  time.  Cleve  v.  Powel, 
1  M.  4r  i^»  S28.  So,  to  prove  the  contents  of  a  notice  to  produce^  or 
an  erasure  in  a  deed  belonging  to  his  client ;  B.  JVl  P.  284. ;  or  the  de- 
livery of  a  particular  paper  by  his  cUent ;  Eicke  v,  Nokei,  M,  4f  M*  304.  ;- 
or  to  prove  who  has  employed  him  to  defend  the  cause ;  Levy  v.  Pope, 
M.  4'>  ^*  410. ;  or  that  ne  is  in  possession  of  a  particular  document  be- 
longing to  his  client  so  as  to  let  in  secondary  evidence  of  its  contents 
afler  proof  of  notice  to  produce  it.  Bevan  v.  Waters,  Id.  235.  Coatei  v. 
Mudge^  1  Dowl.  P.  C.  A\  S,  540.  So  a  communication  between  an  at- 
torney and  his  client  relative  to  a  matter  of  fact  onl^,  where  the  cha* 
racter  or  office  of  attorney  is  not  called  into  action,  is  not  privileged. 
BramweU  v.  Lucas,  2  B.  ^  C,  745.  See  Rose.  Crim.  Ev.  150-2.  The 
defendant's  attorney  may  be  called  by  the  plauuiff  to  prove  admissions 
made  bv  his  client,  the  defendant,  in  a  conversation  between  plaintiff 
and  de&ndant  in  his  presence ;  though  he  cannot  be  allowed  to  prove 
such  admissions  in  a  conversation  between  himself  and  his  client. 
Griffith  V.  Davies,  ^  B.  Sf  Ad.  502.  And  where  two  parties  employ  the 
same  attorney,  a  letter  by  one  of  them  to  the  attorney,  containing  an 
offer  to  be  made  to  the  other,  may  be  civen  in  evidence  against;  the 
writer  of  it.  Baugh  v.  Cradocke,  I  M.  9  Rob.  182.  In  an  action  for 
work  done  as  attorney  of  the  defendant,  the  defendant,  in  order  to 
shew  that  plaintiff  was  retained  b^  B.  and  not  by  defendant,  may  prove 
admissions  made  by  the  pkuntiff  to  the  professions^  agent  employed 
by  him  to  sue  out  process  in  an  acdon  by  B.,  which  action  was  the 
work  allied  to  be  done  by  the  plaintiff  for  the  defendant.  GilUwd 
V.  Bates,  6  M.Sf  W.  547.  An  attorney,  professionally  employed  to 
prepare  an  assignment  of  goods  which  he  declines  to  make,  will  not  be 
allowed  to  disclose  the  instructions  given  him ;  Crofmack  v.  Heathcote, 
'^B.^  ^..4. ;  nor  to  prove  the  contents  of  deeds  or  abstracts  deposited 
with  him  as  solicitor.  R,  v.  Upper  Boddimrton,  S  D,  4f  R*  732.  But 
if  such  deeds  form  no  part  of  his  client's  title,  he  is  bound  to  produce 
them :  as  where  the  attorney  for  the  lessor  holds  a  lease,  he  may  be 
subpcenaed  by  the  lessee  to  produce  it.  Doe  v.  TViomas,  9B,^C,  288. 
See  ante,  **  ProductuJn  under  subpctna  duces**  p,  102. 

Physicians,  surgeons,  and  divmes  are  not  privileged  from  compulsive 
disclosure  of  communications,  however  confidential.  R.  v.  Dudteu  of 
Khtgston,  20  How.  St.  Tr.  573.    GilhanCs  case,  1  Moo.  C.  C.  186.; 

Incompetency  on  the  ground  ofpubUcpoScy^  or  an  obGgation  (fseeresy. 

A  witness  is  not  compellable,  nor  indeed  allowed,  to  reveal  communi- 
cations, the  disclosure  of  which  may  be  injurious  to  the  interest  of  the 
state.  Thus  questions,  tending  to  the  discovery  of  the  channels  by 
which  a  disclosure  of  treasonable  transactions  was  made  to  the  officers 
Qf  justice,  are  not  permitted  to  be  asked.  Hardy's  case,  24  How,  St.  TV. 
814.  R.  V.  Watson,  2  Stark.  136.  So  communications  between  the 
governor  of  a  colony  and  his  attomey-ceneral  are  confidential,  and  can- 
not be  disclosed.  Wyatt  v.  Gore,  HoU,  299. ;  and  see  Cooke  v.  Max" 
well^  2  Stark.  184.  So  a  letter  written  by  an  agent  of  government 
to  one  of  the  secretaries  of  state.    Anderson  v.  Hamilton,  2  B.  ^  B, 
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156  (n).  But  this  rule  is  confined  to  communications  made  by  and 
between  ministers  and  officers  of  the  government  in  the  discharge  of 
thdr  public  duty ;  and  therefore  a  letter,  written  by  a  private  individual 
to  the  secretaiT  of  the  post-master  general,  complainmg  of  the  conduct 
of  the  guard  of  a  mall,  is  not  privil^^  from  disclosure.  Blake  v»  Pd* 
Jbid,  1  M.  ^  RiOf,  196.    nose.  Crhn.  Evid.  147-9. 

The  oath  of  secfesy,  taken  tw  the  clerk  of  the  property  tax  commi9> 
aioners,  will  not  exempt  him  drom  giving  evidence  in  conrt.  jLm  tx. 
BhrelL,  3  Cawp,  336.  A  grand  juror  is  also  compellable,  in  furtherance 
of  justice,  to  prove  what  passed  before  him.  Anon,  4  BL  Com.  126.  n. 
by^  ChfUtian  ;  Sykes  v.  Dunbar^  2  Selw,  K,  P.  1004.  But  see  Tri.  per 
pais.  335.  IS  nn.Ab.38.  Confidential  proceedings  at  the  council 
board  cannot  be  divulged.  Layer*s  ceue,  16  How.  St.  TVf.  284.  But 
there  are  cases  to  the  contraiy  ;  see  Rose,  Cnm.  Evid.  149,  150. 

Pnmlege  ofrtfusmg  to  answer. 

We  have  seeo  above  that  there  are  cases  in  which  witnesses  are  not 
permitted  to  answer  certain  questions  ;  there  are  others  which  parties 
are  permitted  io  ask,  but  the  witness  at  his  discretion  may  refiise  to 
answer.  Thus,  if  a  question  is  asked,  the  answer  to  which  would  expose 
the  witness  to  punishment,  or  to  a  criminal  charge,  (as  to  convict  him 
of  the  offence  of  usury)  Cotes  v.  Hardacre,  3  Taunt.  424.,  he  cannot  be 
compelled  to  answer.  See  the  cases  collected,  1  PhUt.  Ev.  262. ; 
Hose.  Crhn.  EwL  130-2.  But  the  question  may  be  ptit ;  at  least  such 
appears  on  the  whole  to  be  the  weight  of  authority ;  Queen*s  case,  2  B. 
4-  ^.  31 1. ;  Wattou*s  case,  2  Stark.  153. ;  see  contra,  Cundell  v.  Prati,  M. 
4*  j^'  1081,  and  cases  cited.  Rose,  ubi  supra.  With  regard  to  questions 
tending  only  to  criminate,  it  was  said  by  Lord  Eldon  that  it  was  the 
strong  inclination  of  his  mind  to  protect  the  party,  not  only  against 
any  question  that  has  a  direct  tendency  to  criminate  him,  but  that  forms 
one  step  towards  it.  Pojcton  v.  Douglas,  19  Ves.  227.  Claaridge  v. 
Hoare,  14  Ves.  59.  Sunft  v.  Swift,  4  Magg.  Eccl.  154.  If  the  time 
limited  for  the  recovery  of  the  penalty  has  expired,  the  witness  may  be 
compelled  to  answer.  Roberts  v.  Ailatt,  M.  4*  M.  192.  And  if  a 
witness  answers  any  questions  on  a  matter  rendering  him  liable  to 
punishment,  he  cannot  afterwards  claim  his  privilege,  but  must  answer 
throughout ;  East  v.  Ckajman,  M.  9f  M.  47. ;  even  though  it  may  affect 
his  life.  Per  Dampier  J.,  Anon.  Manmn^s  Indegy  336.  The  objection 
to  such  questions  must  come  from  the  witness  and  not  from  the  counsel 
m  the  cause.  Tkomas  v.  Kewton^  M.  4*  M.,  48.  And  the  counsel,  in- 
terested in  excluding  the  evidence,  will  not  be  allowed  to  argue  ifi 
support  of  the  obyectHm.    B.  v.  Adeu^  1  ilf.  4*  Roh^  94. 

8o  a  witness  cannot  be  compelled  to  answer  Questions  which  may 
sulgect  hfm  to  a  ibrfdture  of  his  estate.  1  Plnll.  Ev.  264.  But  a  wit« 
ness  canAot  now  legally  refiise  to  answer  a  question  relevant  to  the 
matter  in  issue,  the  answering  of  which  has  no  tendency  to  accuse  him- 
seii^  or  to  expose  him  to  a  penalty  or  forfeiture  of  anv  kind  or  nature 
whatsoever,  on  the  ground  that  the  answer  may  establish,  or  tend  to 
establish,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit 
46  0.3.  c.37. 

A  witness  is  not  compellable  to  answer  questions  put  for  the  pur- 
pose of  deg;rading  his  character;  Cook^s  case^  13  How.  St.  TV.  334..; 
Frtm^M  COST,  13  How.  St.  TV.  17. ;  Layer's  case,  16  How.  (ST.  TV.  161. ; 
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though  such  questions  may  legally  be  a^eii ;  R*  o.  Edwatdt,  4  T,  R, 
440. ,-  R.  V.  Holding,  Arck,  Cr.  Law^  102. ;  CtmdeU  v.  Pratt,  M.  4*  if. 
106.  See  the  eases  collected,  1  PhOt.  Ev.  269.  If  the  witness  chooses 
to  answer  the  qoestion,  his  answer  is  concliwive.  WatmmU  case,  38 
ITotv.  5/.  TV.  468. 490.  ^etv\60  Rouv.Blakemore^R.^  M.^^,  But 
where  the  object  of  the  inquiry  is  to  prove  that  the  witness  has  ende»* 
voured  to  corrupt  another  to  give  false  tertimony  in  the  cause,  his 
denial  of  the  fact,  or  refusal  to  answer,  will  not  preclude  the  party  frooi 
proving  it  by  other  evklence.    Queen' $  cote,  2B.i  B,^\i. 

Ejpaminatiott  of  Witneiset,  . 

Ordering  uMtneaet  out  <^  court.]  During  the  examination  of  a  witness 
the  court  will,  in  generate  on  the  application  of  either  of  the  parties, 
order  all  the  other  witnesses  in  the  cause  to  go  out  of  court.  But  if 
the  attorney  in  the  cause  is  a  witness,  he  will  in  general  be  suffered  to 
remain,  his  assistance  be^ng  neeessa^  to  the  proper  conduct  of  the 
cause.  Pomcroy  v,  Raddel^,  R,  4*  M,  430.  It  is  apprehended,  how- 
ever, that  this  is  a  matter  for  the  discretion  of  the  judge.  If  the 
witness  remains  after  being  ordered  to  withdraw,  it  will  not  necca* 
sarily  prevent  his  being  examined  ;  it  is  still  in  the  discretion  of  the 
judge  to  permit  the  examination  or  not;  Parker  v.  M^Wiitiam,  6  Bmg, 
663.;  R.  V,  CoUey,  M,  4*  ^^  329. ;  except  in  the  Exchequer,  where  tM 
witness  is  peremptorily  excluded  on  trmls  between  the  Crown  and  a 
subject.  Attomey^General  v.  Buipit,  9  Price^  4w  Accord.  Parker  «u 
jitfViiHam,  6  Bmg.  684. 

'  Lea^ng  queetionM^  It  is  a  general  rule  that  leading  questions  aie 
inadmissible  on  the  examination  of  a  witness  in  chief;  but  questions 
to  which  the  answer  Yes,  or  No,  would  riot  be  conclusive,  are  not  in 
general  objectionable.  Thus  a  witness,  called  tonrove  that  A.  and  B^ 
are  partners,  may  be  asked  whether  A.  has  interfered  in  the  business 
of  B.  ?  NichoUi  v,  Dowding,  1  Stark,  61. ;  for  thoudk  he  nay  have  in* 
terfered,  he  may  not  be  a  partner ;  and  per  Lord  EUenborough  iikUL), 
**  I  wish  that  objections  to  questions,  as  leading,  might  be  a  little  better 
considered  before  they  are  made.  In  oeneral  no  objections  are  more 
frivolous."  So  where  a  witness,  called  to  prove  the  partnership  of  the 
plaintiffii,  could  not  recollect  their  names  k>  as  to  repeat  them  without 
suggestion,  but  said  that  he  might  probably  recognise  them  if  suegested. 
Lord  EUenborough  hdd  that  the  witness  might  be  asked  whether  cer- 
tain specified  persons  were  members  of  the  firm.  Acerro  a.  Petrom, 
1  Stark,  100.  A  witness,  produced  to  read  or  explain  a  voluminous 
series  of  ancient  records  brought  into  court,  may  be  asked  to  state  the 
result  of  them.  Rowe  v.  Brenton,  3  Af.  ^  J?.  212.  Where  a  witness, 
on  his  examination  in  chief,  shows  himself  decidedly  adverve  to  the 
party  caHii^  him,  the  jud^  usually  allows  the  examinatioii  to  assume 
the  form  of  a  cross-examination ;  and  where  the  witness  stands  in  a 
situation  which  of  necessity  makes  him  adverse  to  the  party  calling  hba, 
the  counsel  may,  as  a  matter  of  risht,  so  examine  nim.  CMke  «• 
Sajfery,  R,  4'  M.  196.;  and  see  IXdkinton  v.  Skee,  ^Eip.^.  At  all 
events  the  presiding  judge  has  a  discretiott  as  to  the  mode  of  examin* 
ation,  in  order  best  to  answer  the  purposes  of  justice ;  per  Abbott  CL  J^ 
inBatHn  v,  Carew,  cited  R.  4"  -Af*  127. 
Where  a  witness  for  the  plaintiff*,  eross-ezanuned  as  to  the  eon* 


tents  •£  a  lost  letter,  swore  that  it  did  not  contain  a  certain  pa»> 
sage ;  and  a  witness  was  called  bv  the  ddfeodant  to  contiadict  this 
stasement.  Lord  fillenboroiigh  ruled  that,  after  exhaustiof  the  memorj 
wf  the  latter  witness  as  to  the  contents  of  the  letter,  he  might  be  asked 
if  it  contained  a  particular  passage  recited  to  hhn,  which  had  been 
sworn  to  on  the  ocner  side;  for  that  otherwise  it  would  be  impossible 
ever  to  come  to  a  dirsct  oontradictioo,^  Qmritem  e.  J\mte,  1  Camp,  id. 
And  where,  in  crass-examination,  a  witness,  being  asked  as  to  some 
expressions  which  he  had  used,  denied  them,  and  the  couns^  on  the 
other  side  called  a  person  to  prove  that  the  witness  had  used  such  ex- 
pressions, and  read  to  him  the  particular  words  from  his  brief,  Ab- 
bott C  J.  held  that  he  was  entitled  to  do  so.  Edmomh  r.  Waller,  3 
Aorft.  7.  B«t  where  a  witness  denied,  on  cross-examination,  the  use 
of  certain  expressions  by  him  in  a  conversation  at  which  both  phuotiff 
and  defendant  were  present,  it  was  held  that  a  witness,  called  to  prove 
that  such  expressions  were  used,  could  not  have  the  rerf  words  sug- 
gested to'liira ;  for  the  convcrsadon  was  evidence  in  itscAl^and  was  not 
merely  proved  for  the  purpose  of  discrediting  the  witness,  HaUetl  v, 
Comemt,  flM,^  Rob.  238. 

Crom-eteamimdimu]  ^pon  croesiexamination,  counsel  may  lead  a 
witness  so  as  to  bring  him  directly  to  the  point  as  to  the  answer ;  but 
he  canaot,  if  the  witness  shows  a  leaning  in  his  fiivour,  so  the  length  of 
putting  mto  the  witness's  month  the  ym  words  whkn  he  is  to  echo 
tMck  again.  Hprdtft  caae,  24  Row,  St,  Jr,  755.  It  is  not  competent 
to  counsel,  on  cross-examination,  to  question  a  witness  concerning  a 
ftct  wholly  irrelevant  to  the  matter  in  issue,  for  the  mere  purpose  of 
discrediting  him  bv  calling  other  witnesses  to  disprove  what  he  says ; 
:^9enetley  v.  He  frUloU,  7  Eoilt  109. ;  and  should  the  witness  answer 
such  a  question,  evidence  cannot  be  given  to  contradict  hinu  Harm  v. 
Tkywtt,  2  Camp.  037.;  JL  v.  WaUom,  2 Slark.  167.  Where  a  witness 
b  bcougfat  into  court  merely  for  the  purpose  of  producing  a  written 
instnuneat  to  be  proved  by  another  witness,  he  need  not  be  sworn ; 
and,  unless  sworn,  the  other  party  will  not  be  entitled  to  cross-examine 
him.  Anle,  p.  108.  And  where  a  person  called  to  produce  a  document 
was  sworn  by  mistake  and  was  asked  a  question  which  he  did  not 
answer,  it  was  held  that  the  opposite  party  was  not  entitled  to  cross- 
examine  him.    MmA  v.  SmUk,  \  C.  M,  l^  R.  d4>. 

A  witness  cannot  properly  be  asked,  on  oroea-examinatton,  whether 
be  has  written  such  a  thing;  the  right  course  is  to  put  the  writing 
into  his  hands,  and  ask  him  whether  it  is  his  writing.  Quem^s  cote,  2 
B,  4*  ^'  ^^^  ^o^  <^iMi  he  be  asked  as  to  the  contents  of  his  own 
affidavit,  without  puttmg  the  original  mto  his  hands  ;  per  Tindal  C.  J., 
recognised  in  Radard  v,  Smkh^  10  A,  4*  E*  213.  I^  on  cross-examin- 
atkm,  a  witness  admita  a  letter  to  be  in  his  handwrithig,  he  cannot  be 
questioned  bv  counsel  whether  statements,  such  as  thev  may  suggest, 
are  contained  iait ;  hot  the  whole  of  the  letter  must  be  read  in  evi- 
dence. Qaeeift  ca»e^  %B,9f  B,  268.  According  to  the  ordinary  rule 
of  proceeding  the  letter  is  to  be  read  as  part  of  the  evidence  of  the 
cfosa-examiasng  counsel^  after  he  shall  nave  opened  his  case;  but 
if  the  cross  ■  evamininy  counsel  suggest  to  the  court  that  he  wishes  to 
have  the  letter  read  unmediately,  m  order  that  he  may£>und  certain 
questions  on  the  contents  of  that  letter  which  could  not  be  well  or 
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efiectually  doae  witbout  leadbg  the  letter  ksielf,  it  may  be  so  resd, 
subject  to  all  the  coDsequences  o^  haviog  it  received  as  part  of  his  evl> 
dence.  Id*  290.  A  witness  on  cross-examination  may,  if  he  pleases* 
admit  not  having  mentioned  a  fact  on  a  former  examination,  thouch 
that  examination  is  in  writing  and  not  produced.  BkUey  v.  G^^,  1  JET. 
«J  Rob.  197. 

If  a  wronj;  witness  is  called  ia  consequence  of  a  mistake  in  his  name, 
and  is  dismissed  on  the  discovery  of  the  mistake*  the  other  side  has 
no  rl^t  to  cross-examine  him.  CHffbrd  v.. Hunter,  3  C  4*  P*  16.  So 
if  be  IS  called  by  error  of  the  counsel  and  actually  sworn,  yet,  if  'dis* 
missed  before  examination,  he  is  not  liable  to  be  cross-examined*  Wood 
V.  Mackkuoti^  2M,i  Rpb,  273. 

It  is  in  the  discretion  of  the  judge  whether  he  will  permit  a  witness 
to  be  recalled.  Adanu  v»  Bankart,  \C,  M.  8f  £.  681. ;  Ace.  Q,vectCt 
fca*e,2B,^  B.dOl. 

Re-exavmaiion.]  A  re-examination,  which  ia  allowed  only  for  the , 
purpose  of  explaining  any  facts  which  may  come  out  on  cross-examin- 
ation, must  be  confined  to  the  subject-matter  of  the  cross-examination. 
The  rule  with  regard  to  re-examinations  is  thus  laid  down  by  Ab- 
bott C  J.  in  the  Qneen's  ctue^  2B,4r  B.  297. :  ''  I  think  the  counsel 
has  a  right,  on  re-examination,  to  ask  all  questions  which  maybe  proper 
to  draw  out  an  explanation  of  the  sense  and  meaning  of  the  expressions 
used  by  the  witness  on  cross-examination,  if  they  be  in  themselves 
doubtful;  and  also  of  the  motive  by  which  (he  witness  was. induced  to 
use  those  expressions  ;  but  he  has  no  rieht  to  go  further,  and  introdupe 
platter  new  m  itself,  and  not  suited  to  the  purpose  of  explaining  citfaer 
the  expressions  or^  the  motives  of  the  witness.*' — "I  distinguish  be* 
tween  a  conversation^  with  a  party  to  a  suit,  whether  criminid  or  civil, 
and  a  conversation  with  a  third  person.  The  conversations  of  a  party 
to  the  suit,  relative  to  the  subject-matter  of  the  auit,  are  in  themselves 
evidence  against  him  in  the  suit ;  and  if  a  counsel  chooses  to  ask  a 
witness  as  to  any  thing  which  ma^  have  been  said  by  an  adverse  uarty, 
the  counsel  for  that  party  has  a  right  to  lay  before  the  court  all  that 
was  said  by  his  client  in  the  same  conversation,  not  only  so  much  as 
may  explain  or  qualify  the  matter  introduced  by  the  previous  examin- 
ation, but  even  matter  not  properly  connected  with  the  part  introduced 
upon  the  previous  examination,  provided  only  that  it  relate  to  the  sub- 
ject-matter of  the  suit ;  because  it  would  not  be  just  to  take  part  of  a 
convensation  as  evidence  against  the  party,  without  giving  the  party  at 
the  same  time  the  benefit  of  the  entire  residue  of  what  be  saia  on  the 
same  occasion."  The  language  of  Abbott  C«  J.,  in  the  Queen^s  cote  has 
however,  been  quahfiecl  by  the  Court  of  Q.  B.  in  Pwice  v.  Samo,  1  A.S^ 
E,  627.  which  decides  that  a  witness,  cross-examined  as  to  assertions 
of  the  plaintiff  in  a  particular  conversation,  cannot  be  re-examined  aa 
to  other  unconnected  assertions  of  the  plaintiff*  in  die  same  conversa- 
tion, although  connected  with  the  sulnect  of  the  suit.  Such  partial 
cross-examination  does  not  necessarily  let  in  the  whole  conversation. 

Where  a  witness  of  the  plaintiff  stated,  on  cross-examination,  facta 
which  were  not  strictly  evidence,  but  mig)it  prejudice  the  pluntiff,  it 
was  held  that,  unless  the  defendant  applied  to  strike  them  out  of  the 
judge's  notes,  the  plaintiff  was  entitled  to  re*examine  upon  then, 
BUwcU  V.  TYegonmng,  SA.4f  E.  ^Mt. 
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CtedBi  fjf%mineu^  how  impeathed  and  twpported^  In  order  to  impeach 
the  credit  of  b  witness,  evidence  may  be  given  of  statements  made  by 
Ilim  at  variance  with  his  testimony  on  the  trial ;  but  to  lay  a  found- 
ation for  the  evidence  of  such  contradictory  declaration  or  conver* 
satioDy  the  witness  must  be  adied,  on  cross-examination^  whether  he 
has  made  such  declaration,  or  held  such  conversation.  QueenU  case^ 
%B,i^B,  901.  Before  ^you  can  contradict  a  witness  by  lowing  that 
he  haa,  ^  some  other  time,  said  something  inconsistent  with  his  present 
evidence,  you  must  ask  him  as  to  the  time,  place,  and  person  involved 
in  the  supposed  contradictions.  It  is  not  enough  to  ask  him  the 
general  question,  whether  he  has  ever  said  so  and  so.  Per  Tindai  C.  J., 
Angmf  V.  Smithy  M.  4*  ^»  474.  Where  the  witness  merely  says  that  he 
doM  not  recollect  making  the  statement,  evidence  to  prove  that  he 
made  the  statement  has  been  held  inadmissible ;  there  roust  be  an  ex- 
press denial  Pmn  v,  BeaUm^  I  M.jr  Bob,  20.  Where  the  object 
m  proving  the  statements  of  a  witness  is  not  merely  to  contradict  him, 
but  to  impeach  his  moral  diaracter  bjr  proof  of  loose  and  unbecoming 
ianguase,  the  evidence*  seems  admissible  without  previous  inquiry  of 
Inmelt  Carpenter  v.  Wall,  l\A,^  E,  803.  It  has  been  doubted  whe- 
ther, to  corroborate  the  testimony  of  the  witness  whose  credit  has  been 
impeached,  evidence  is  admissible  that  the  witness  affirmed  the  same 
tbn^  before  on  other  occanons ;  GUb.  Ev.  \50,\  B.  N,  P.  294. ;  LuUerell 
«.  Beyneii,  1  Mod,  283. ;  but  the  better  opinion  i^  that  such  evidence  is 
inadmisaible.  B. «.  Parker,  3  Doug.  242.  It  has  been  observed  that 
the  rule  is  subject  to  this  exception,  that  where  the  counsel  on  the  other 
side  impute  a  design  to  misrepresent  from  some  motive  of  interest  or 
frioidsnip,  it  may,  in  order  to  repel  such  an  imputation,  be  proper  to 
abow  that  the  witness  made  a  smiilar  statement  at  a  time  when  the 
supposed  motive  did  not  exist,  or  when  motives  of  interest  would  have. 
prompted  him  to  make  a  difierent  statement  of  the  facts.  1  PkUl,  Ev* 
203.  8o,  it  is  said  by  Sir  W.  D.  Evans,  "  If^a  witness  speaks  to  facts 
negativing  the  existence  of  a  contract,  and  insinuations  are  thrown  out 
that  he  nas  a  near  connexion  with  the  party  on  whose  behalf  he  ap* 
pears ;  or  that  a  change  of  circumstances  has  excited  an  inducement  to 
r^ede  from  a  deliberate  engagement,  the  proof  by  unsuspicious  tes- 
timony that  a  similar  account  was  given  when  the  contract^  alleged  had 
every  prospect  of  advantage  removes  the  imputation  resulting  from  the 
opposite  cvcufflstances Upon  an  accusation  for  rape,  the  dis- 
closure of  the  fact  upon  the  first  proper  opportunitv  afler  its  commis- 
sion, and  the  apparent  state  of  mind  of  the  partv  who  has  suffered  the 
injury,  are  always  regarded  as  very  material,  and  the^vidence  of  them 
is  constantly  admitt^  without  objection.'*  Note*  tm^otHer  on  Oblig. 
vol.  iL  p.  251. 

If  a  witness  gives  evidence  contrary  to  that  whicK  the  party  calling 
him  expects,  tlwt  party  cannot  mve  general  evidence  to  show  that  the 
witness  is  not  to  be  believed  on  nis  oath.  Ewer  v.  Ambrose^  3  B,  ^  C, 
749.  And  it  has  been  questioned  whether  it  is  competent  to  him  to 
prove  that  the  witness  has  previously  pven  a  different  account  of  the 
transaction.  Id,  ibid.  The  point  arose  m  a  late  case  where  the  plaintiff^ 
having  called  a  witness  who  gave  adverse  evidence,  showed  that  he  had 
made  a  different  statement  to  his  attorney  previouslv  to  the  trial. 
Denman  C  J.,  and  Bolland  B.  (justices  of  the  C.  P.  at  Lancaster,)  d^ 
fored  in  opinion  as  to  the  reception  of  this  evidence.   Wright  v.  ieckeit^ 
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1  Jl/.  4-  Rob,  414.  See  R.  v.  Oldroyd,  R,  4>  R.  C,  C.  88.  In  Dwin  v. 
Asletty  %  M.Sf  Rob,  122.,  Denman  C.  J.  adhered  to  bis  opinion  of  its 
admissibility.  In  Holdsworth  t.  Mayor  of  Dartmouth^  Exeter,  Sum.  A. 
1838,  MSS.,  where  defendant  pleaded  Imid  to  an  action  on  a  bond, 
and  called  an  adverse  witness  who  denied  he  had  ever  said  the  trans- 
action was  fi*audulenty  Parke  B.  refused '  to  let  defendant  call  other 
witnesses  to  prove  previous  contradictory  declarations  of  the  former 
witness,  and  said  he  agreed  with  BoUand  B.  in  the  above  case.  S* 
a  M.^  Rob,  153.  And  this  latter  ruling  has  been  followed  by  se- 
veral other  judees.  Winter  v.  Butt,  Id.  357.  Allay  v,  Hutchmgt,  Id.  358* 
nole  (a).  At  aU  events,  the  party  may  prove  the  &cts  deniM  by  oth«r 
witnesses.  Lowe  v.  JollOfe,  I  W,  m,  365.  Alexander  v.  Gibton,  i  Camp, 
555.  Richardson  v.  Allan,  2  Stark.  334.  In  an  action  upon  a  policy  of 
insurance  against  fire,  one  issue  was,  **  whether  or  not  gooas  of  the 
plaintiff  had  been  destroyed  by  fire  as  alleged  in  the  declaration  :*'  a 
witness  was  called  for  the  plaintiff  to  prove  that  part  of  the  goods  were 
supplied  to  the  plaintiff  by  him  before  the  fire ;  but,  on  beine  shown  an 
invoice  and  letter  relating  to  such  goods,  he  stated  that,  Inoafih't^qr 
were  written  by  him,  he  had  never  delivered  such  goods  to  the  plaintiff; 
that  the  letter,  supposed  to  have  been  sent  from  Edinburgh,  was 
written  by  him  in  London  at  thef  desire  of  the  plaintiff;  that  the  invoice 
was  drawn  up  by  him,  the  witness,  after  the  fire,  in  the  presence  of  die 
plaintiff's  son  and  shopman  who  persuaded  him  to  state  that  the  goods  had 
been  sent  according  to  the  invoice  and  letter.  It  was  held,  that  the  son 
and  shopman,  who  had  already  been  examined  for  the  plaint^  might 
be  called  back  to  contradict  afi  these  statements.  Friealander  v.  Lon* 
don  Atfurance  Company,  4  -ff.  4"  Ad,  193.  Where  a  party  calls  other  wit- 
nesses to  contradict  his  own  witness  as  to  a  particular  fact,  the  whole 
of  the  testimony  of  the  contradicted  witness  is  not  therefore  to  be 
necessarily  repudiated.    Bradley  v,  Ricardo,  8  Bing,  57. 

Opinion  of  witness  when  adntissible,]  In  general  the  opinkin  of  fi 
witness  as  to  any  of  the  facts  in  issue  is  inadmissible  as  evidence,  unless 
upon  questions  of  science.  Thus  in  an  action  where  the  question  is 
wnether  a  bank,  erected  to  prevent  the  overflowing  of  the  sea,  has 
caused  the  choking  up  of  a  harbour,  the  opinions  of  Scientific  men  as 
to'  the  effect  of  such  an  embankment  upon  the  harbour  are  admissible. 
Folkes  V,  Chadd,  3  Doug,  157.  And  wnere  the  ouestion  is,  whether  a 
seal  has  been  forged,  seal  engravers  may  be  called  to  show  a  d&fference 
between  a  genuine  impression  and  that  supposed  to  be  false.  S.  C,  ibid, 
per  Lord  Mansfield.  So  a  physician,  who  has  not  seen  the  particular 
patient,  may,  after  hearing  the  evidence  of  others  at  the  trial,  be  called 
to  prove  on  oath  the  general  effects  of  the  disease  described  by  themj 
and  its  probable  consequences  in  the  particulfu*  case ;  Peake  Ev.206. ; 
or  whetner  the  facts  proved  are  symptoms  of  insanity.  R,  v,  Seoirle, 
]  M.  S^Rob.  75.  The  opinion  of  a  person  conversant  with  the 
business 'of  insurance,  as  to  whether  the  communication  of  particular 
facts  would  have  varied  the  terms  of  insmrance,  has  been  admitted  in 
evidence  on  several  occasions  both  in  actions  on  the  policy,  and  against 
insurance  brokers  for  negligence ;  Berthon  v.  Loughman,  2  Stark,  26S. ; 
Richards  v,  Murdoch,  10  B,  ^  C.527. ;  Chapman  v.  Walton,  10  Bing. 
57. ;  but  in  Campbell  v.  Richards,  5S.4r  Ad.  840.,'  a  new  trial  was 
granted,  because  such  evidence  had  been  admitted,  and  it  was  held  that 
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the  materiaiity  pf  a  fiict  concealed  was  a  question  for  the  jury  alone, 
and  that  **  witnesses  are  not  receivable  to  state  their  views  on  matters 
of  legal  or  moral  obligation,  nor  on  the  manner  in  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in  one  way  rather  than 
another.**  The  evidence  of  a  ship-builder  has  been  admitted  on  a 
question  of  sea-worthiness,  though  he  was  not  present  at  the  survey. 
T^omkm  v.  Royal  Exchange  Au.  Co,  Peake^  85.  A  person  versed  m 
the  laws  of  a  ioreign  country  may  give  evidence  as  to  what,  in  his 
opinion,  would  be  tne  efiect  of  certam  &cts,  accordmg  to  the  law  of 
that  country.  J?,  o.  WakefiM^  printed  report,  (Jfttrrays  ed.)  p.  238. 
Chaurand  v,  Angentein^  Peake,  44. 

As  to  calling  persons  skilled  m  handwriting  to  prove  forgery  or  to 
establish  the  genuineness  of  ancient  documents,  see  arUi,  p.  92. 

Mentorandum  to  refresh  witnet^t  memory.]  A  witness  will  be  allowed 
to  refer  to  an  entry,  or  memorandum,  maoe  by  himself  at  the  time  or 
shortiv  after  the  occurrence  of  the  fact  to  which  it  relates,  in  order  to 
refiresu  his  memory ;  and  this  though  the  entry  or  memorandum  would^ 
not  of  itself  be  evidence ;  Itenn^ton  v«  IngSt^  8  Easf^  289. ;  as  a^' 
recdpt  on  unstamped  paper.  Ji&ugham  v.  HMard^  8  jB.  4*  C.  14. 
But  ne  cannot  refresh  nb  memory  by  extracts  from  a  book,  thoiigh 
made  by  himselt  Doe  v,  Perkms,  3  T,  B.  749.  Nor  by  a  copy  of  a 
book ;  unless  the  witness  hknself  saw  the  copy  made  and  checked  it  at 
the  time  by  personal  examination,  while  the  sul^ect  was  fresh  in  his 
recollection  ;  for  then  the  copy  is,  in  effect,  an  original  entry  by  himself. 
Burton  v,  Pbanmer,  2  A,4r  J^*341.  So  a  witness  may  refresh  his 
memory  by  reference  to  entries  in  a  book,  which  he  did  not  write  with 
his  own  hand,  but  which  he  examined  from  time  to  time  shortly  afler 
the  events  recorded.  Bwrrough  o.  Martin^  2  Camp,  112.  Where  a 
witness,  on  seeing  his  initiab  affixed  to  an  entry  of  payment,  said,  "  I 
have  no  recollection  that  I  received  the  money  ;  I  know  nothing  but  by 
the  book,  but  seeing  my  initials  I  have  no  doubt  thfit  I  received  the 
money ;"  ttus  was  held  sufficient  evidence.  Maugham  v.  Hubbard^ 
supnL  Ace.  B,  v.  St,  Marim*s,  Leicester^  2A,4'E'2lO,  A  printed  form 
of  lease,  read  over  to  a  tenant  as  the  terms  of  his  tenancy  but  not  signed 
according  to  Statute  of  Frauds,  may  be  used  to  refresh  the  memory  of 
the  witness  who  read  it  to  him.  Bolton  v.  Tom&n^  &A,iiE.  856.  If 
the  witness  be  blind,  the  paper  may  be  read  over  to  him.  CaU  v.  Houh- 
ardy  3  Stark,  4.  ^  A  witness  will  not  be  permitted  to  refresh  his  memory 
firom  an  affidavit,  made  by  him  shortly  after  the  fact  to  be  proved,  on 
examination  before  commissioners  or  bankrupts.  SmUh  v,  Morgan^ 
2  M.4r  Bob,  257.  In  that  case,  Tindal  C.J.  permitted  it  to  be  so  far 
used  as  to  refresh  the  memory  of  the  witness  as  to  the  date  of  a  single 
transaction,  on  the  authority  of  Vau^an  v,  Martin,  1  Eip,  440. ;  but 
it  is  observable  that  in  Vaughan  v,  martin^  the  whole  account  of  the 
act  of  bankruptcy  seems  to  have  been  read  to  the  witness,  a  very  aged 
person,  who  was  then  asked,  '*  whether  the  matters  there  stated  were 
true?" 

Where  the  witness  cannot  speak  without  having  referred  to  a  book, 
that  book  must  be  produced  in  court ;  Howard  v,  Canjield,  SDotoL  P,  C, 
417.,  per  Coleridge,  J. ;  and  the  counsel  on  the  other  side  has  a  right 
to  inspect  it,  without  being  bound  to  read  it  in  evidencel  Eclair  v, 
Steventouj  I  C.  4r  P.  582.    B.  v,  Bamsden^  2  C.  4-  P.  603.    He  may 
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cross-examine  upon  the  entries  referred  to  by  the  witness  ;  but  if  he 
cross-examines  as  to  other  entries  in  the  same  book,  he  makes  them 
part  of  his  own  evidence ;  ptr  Gurneyi  B^  in  Oregtny  v,  Tavemorg 
6  C.  Sf  P.  28K  Where  a  paper  is  put  uto  witness's  hand  only  to  prove 
handwriting  and  not  to  refresh  his  memory,  the  opposite  party  is  not 
entitled  to  see  it.    Sinclair  v,  Sievemon^  suprdm 


EFFECT  OF  DOCUMENTABY  EVIDENCE- 

We  have  already  seen  in  what  manner  various  written  instruments 
of  a  public  or  private  nature  are  to  be  proved.  Anii^  p.  72.,  tt  «^. 
Under  the  present  head  will  be  coUectea  some  of  the  most  material 
cases  relating  to  the  effect  and  authority  of  such  instruments  when 
duly  proved,  and  the  circumstances  under  which  they  are  admissible 
evidence  of  the  &cts  which  the^  purport  to  prove. 

Where  a  document,  inadmissible  as  evidence,  has  been  in  part  read 
at  the  instance  of  counsel,  he  cannot  afterwards  object  to  the  ad* 
missibility  of  the  whole  of  it«    Layhoum  v.  Critp,  ^M,^  W.  320. 

EJgwt  of  AcU  of  ParUamenU 

The  preamble  of  a  public  general  act  of  pariiament,  reciting  the  ex- 
istence of  certain  outrages,  is  evidence  to  prove  that  fact ;  because,  in 
judgment  of  law,  every^  subject  is  privv  to  the  making  of  it.  R, «.  SvUon^ 
^M.SfS,  532.  But  it  seems  that  all^ations  of  &ct  in  a  public  sta- 
tute are  not  conclusive ;  therefore  a  phwe,  named  as  a  borough  or  cor- 
poration in  the  Municipal  Reform  Act,  may  be  proved  not  to  be  one. 
R,  V.  Oreene^  6  A,^'  E,  548.  And  a  private  statute,  though  it  contams 
a  clause  requiring  it  to  be  judicially  noticed  as  a  public  one,  is  not  evi- 
dence at  all  against  strangers,  eitfier  of  notice,  or  of  any  of  the  facts 
recited.  Balhri  v.  Way,  \  M.^JV.  520.  Breit  v.  Beatet^  M,  Sf  M. 
421.     Taykr  e.  Pamf,  IM.^G.  604. 

EJ^  of  PtvelumathnSt  GaxeHe,  State  Papers,  4'<^. 

The  Ring's  proclamation,  being  an  act  of  state  of  which  all  ought  to 
take  notice  (per  Treby  C.  J..  Welk  o.  WUHam,  I  Ld.  Raym.  283.),  is 
evidence  to  prove  a  fact  of  a  public  nature  recited  in  it,  vnu  that  certain 
outrages  haa  been  committed  in  different  parts  of  certain  counties.  J?. 
r.  Sutton,  4  il/.  4-  5.  532. 

The  Gazette  is  evidence  of  all  acts  of  state  published  therein ;  as 
where  it  states  that  certain  addresses  have  been  presented  to  the  King, 
it  is  evidence  to  prove  that  fiict.  R.  v.  Hoit,  5  T,  R,  436.  So  pro- 
clamations may  be  proved  by  production  of  the  Gaxette.  Ilnd,  443. 
AU,  Gen.  «.  Theakstone,  8  Prior,  89.  But  the  Ghizette  is  not  evidence 
of  matters  thc^^  contained  which  have  no  reference  to  acts  of  state, 
as  a  grant  hyi  the  King  to  a  sulyect  of  a  tract  of  land,  or  of  a  raeaent- 
ation  ;  R,  v,  Holt^  5  T.  R.  443. ;  or  of  the  appointment  of  an  officer  to 
a  commission  in  the  army.  Kirwan  e.  Codbum,  5  Esp,  233.  R.  «• 
Gardner,  2  Campj,  513.  So  where  a  declaration  for  ainony  allured  tlie 
division  of  a  parish  into  distinct  parishes  by  an  order  in  councu  under 
58  G.  3.  c.  45.,  the  Gaaeette,  purporfimg  to  contain  a  copy  of  such  order. 
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WB8  rejected  as  evidence  of  it      Greenwood  q.  /.  o.  Woodham,  )iM,4r 
Rob.  363. 

A  paper  from  the  secretary  of  state's  office,  transmitted  bv  the 
Britisn  Ambassador  at  a  foreign  court,  and  purporting  to  be  a  dfeclar- 
adon  of  war  by  the  government  of  that  country  against  another  foreign 
state,  b  evidence  €n  the  precise  period  of  the  commencement  of  that 
war.  Thelhuon  v.  Coslingi  4  E$p,  266.  The  existence  of  a  war  be- 
tween this  country  and  another  requires  no  proof.  jPm/.  O.  Xr.2I9. 
if.  V,  De  Berengevj  3  M.  4*  S,  67.  The  articles  of  war,  printed  by  the 
King's  printer,  are  evidence  of  such  articles  ;  H.  v.  Wtthen^  cited  5  7\ 
J?.  A6. ;  of  which,  it  seems,  the  court  will  take  judicial  notice  s  per  Ab* 
bott  C.  J.,  Bradley  v.  Art/iur,  AiB.SfC,  304. 

Effect  of  Parliamefdary  Journals, 

The  Journal  of  the  House  of  Lords,  contuning  an  addr&^ts  of  the 
-Lords  to  the  King,  and  the  King's  answer,  in  which  certain  differences 
were  stated  to  exist  between  the  Kings  of  England  and  Spain,  was 
admitted  to  prove  the  fact  of  such  differences,  R»  v,  FranckUni  17  How, 
SL  TV.  637.  R.  V.  HoU^  5  7\  R,  445.  But  the  resolutions  of  either 
House  of  Parliament  are  not  evidence  of  facts  therein  stated ;  thus  the 
resolution  of  the  House  of  Commons,  stating  the  existence  of  the 
Popish  plot,  was  held  to  be  no  evidence  of  that  fact.  OatesU  case, 
JO  How.  Si.  TV.  1165,  1167. 

J^feei  ofJue^ments,  Verdicts,  and  other  Records, 

Effect  of  jvdffneids  m  the  superior  courts,  mth  regard  to  the  parties,] 
It  is  a  general  principle  that  a  transaction  between  two  parties  in  a 
judicial  proceeding  ought  not  to  bind  a  third  ;  for  it  would  be  unjust 
to  bind  any  person  who  could  not  be  admitted  to  make  a  defence, 
or  to  examine  witnesses,  or  to  appeal  from  a  judgment  which  he 
might  think  erroneous.  Therefore  the  depositions  of  witnesses  in  an* 
other  cause  in  proof  of  a  fact ;  the  verdict  of  a  jury  finding  a  fact ; 
and  the  judgment  of  the  court  on  facts  so  found,  although  evidence 
against  the  parties  and  all  claiming  under  them,  are  not  in  general  to  be 
used  to  the  prejudice  of  strangers.  Per  De  Grey  C.  J.,  JD^h.  of  King- 
stones  case,  20  Haw.  St.  TV.  538.  Li  order  to  bind  the  party  he  must 
have  sued  or  been  sued  in  the  same  character  in  both  suits.  Thus  in 
an  action  by  an  executor  on  a  bond,  he  will  not  be  estopped  by  a 
judgment  in  an  action  brought  by  him  as  administrator  on  the  same 
bond ;  but  he  may  show  the  letters  of  administration  repealed.  Raf' 
himtofiCs  case,  5  Rep.  38  b.  In  considering  the  effect  of  judgments  the 
court  will  look  to  the  real  parties  to  the  suit.  Thus  a  verdjct  in  tres« 
pass  against  a  person  who  justified  as  servant  of  J.  S.,  was  allowed  to 
ne  given  in  evidence  against  the  defendant,  who  also  acted  under  J.  8. ; 
J.  S.  being  considered  the  real  defendant  in  both  causes.  Kinnersley  v. 
Orpe,  2  Aug.  517.  But  where,  in  trespass  q.  c,f.,  the  defendant  pleaded 
Ub.  ten.  in  P.,  and  it  appeared  that  P.  had  sold  to  plaintiff,  and  after- 
wards conveyed,  without  a  covenant  of  title,  to  defendant,  who  had 
mortgaged  to  P. ;  it  was  held  that  P.  was  competent  for  the  defendant, 
because  the  verdict  would  not  be  evidence  for  nim  as  between  him  and 
the  plaintiC  Simpson  v.  Pickering,  IC.M.^  R.  527.  A  former  judg- 
ment in  ejectment  is  evidence  on  another  ejectment,  where  the  lessor  of 
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the  plaintiff  and  the  defendant  are  the  same.  Doe  v,  Seaton,  2  CM, 
4*  R'  7S8.  So  a  verdict  against  one  defendant,  in  case  for  a  nuisance^ 
18  evidence  of  the  plaintiflTs  right  in  a  second  action  against  the  same 
and  other  defendants,  if  the  latter  claim  under  the  first  defendant. 
StnUt  o.  JBovmgdon,  5  Esp.  58.  On  a  plea  of  usury  to  en  action  on  a 
bond,  a  verdict  of  acquittal  in  an  action  ibr  penalties  for  usury  on  the 
same  bond  between  the  same  parties,  is  aamissible  for  the  plaintiff. 
deve  V,  Powell  1  Jf.  4"  Rob,  228.  In  ejectment  on  the  demise  of  a 
mortgagee,  a  verdict  and  recovery  in  a  former  ejectment,  brought  bv  the 
defenduit  aeainst  the  mortgagor  since  the  mortgage,  is  not  evidence 
against  die  plaintiff.  Doe  v.  WMer^  lA,Sf  EA\9.  Evidence  of  a  former 
judgment  is  not  conclusive,  except  where  it  is  an  estoppel,  and  is  so 
pleaded.  Ouhram  v.  Morewood,  3  East,  366.  Per  Ld.  Ellenborough 
C.  X,  CwrHi  V.  Daniel^  10  East,  277. 

Effect  ef  judgments  and  verdicts  in  the  superior  courts,  taith  regard  to 
privies,]  Privies  stand  in  the  same  situation  as  to  those  to  .whom  they 
are  privy.  Thus  a  privy  in  blood,  as  an  heir,  may  give  in  evidence  a 
verdict  for,  and  is  bound  by  a  vendict  against,  his  ancestor.  Lock  v, 
NorbomCf  3  Mod,  141.  Outram  v,  Morewood,  3  East,  346.  8^  of 
privies  in  estate ;  therefore,  if  there  be  several  remainders  limited  by 
the  same  deed,  a  verdict  for  one  in  remainder  may  be  given  in  evidence 
for  one  next  in  remainder.  Pyke  v.  Crouch,  1  Ld,  Saym^  730.  See 
Doe  V,  Tyler,  6  Bing.  3d0.  mdi,  p.  106.  So  a  verdict  for  or  against  a 
lessee  is  said  to  be  evidence  for  or  against  him  in  reversion ;  Com,  Dig, 
Ev,  (A,  5.)  ;  Bushworth  v,  Ladu  Pembroke,  Hardr,  472. ;  but  this,  as  a 
general  rule,  seems  questionable.  A  verdict  against  tenant  for  life  is 
uadmissible  against  tne  reversioner ;  E,  Ji,  P,  232. ;  and  it  seems  that 
a  verdict  for  or  against  A.  is  admissible  against  a  party  claiming  under 
A.  only  where  the  claim  originated  since  the  verdict.  Semb,  per  Lit- 
tledaleJ.,  in  Doe  v.  Earl  rf  Derby,  \A,^E,790,  A.  and  B.  sued 
drfendant  for  diverting  water  from  their  works ;  thej^  were  allowed  to 
cive  in  evidence  a  former  recovery  by  A.  alone  against  the. same  de» 
fendant  for  a  similar  if^jury,  although  B.  had  been  a  witness  for  A.  in 
the  first  action  ;  and  it  was  held  diat  the  possession  bv  A.  and  B.  of 
the  same  works  was  evidence  of  privitv  of  estate.  Blakemore  v,  Gkh 
morgan  Canal  Co,,  9C,M,^  R,  133.  Privity  in  law  is  sufficient ;  thus 
a  verdict  against  an  intestate,  or  testator,  binds  his  representatives.  R^ 
9,  Hebden,  Andr,  880.  In  the  same  manner  a  judgment  asjainst  the 
■chool-master  of  a  hospital,  concerning  the  rights  of  his  office,  is  evi* 
dence  against  his  successor.  TVams  v,  Chahner,  3  Gunll,  1237.  A 
judgment  of  ouster  against  a  municipal  officer  was  allowed  to  be  given 
in  evidence  inter  alios,  upon  issue  joined  in  a  quo  warranto  whether  he 
was  such  officer  at  the  time  of  defendant's  election.  R,  v,  Hebden, 
2  Stra,  1 109.  S.  C,  more  fully,  in  2  Selw.  iST.  P.  1 187.  And  the  record 
of  ouster  will  be  conclusive,  if  the  ouster  avoids  the  election  and  the 
judgment  was  without  firaud  ;  R,  v.  Mayor  <^  York,  5  T,  R,  66.  72. ; 
otherwise  it  is  not  ccmdusive.  2  Seho,  um  supra,  R,  v.  Grimes,  5  Burr, 
2598. 

«  Eject  of  judgments  or  tterdicts  in  the  superior  courts,  uM  regard  to 
strangers,]  There-  are  several  exceptions  to  the  general  rule,  Uiat  no 
one  shall  be  bound  by  a  judgment  to  which  he  is  not  party  or  privy. 
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In  the  case  of  customs  or  tolls,  yenMcts,  whether  recent  or  andeatp 
respecting  the  same  custom  or  toll  are  evidence  betwaoi  other  fMurties. 
Gfy  o/Londtm  v.Clerke,  Cartk.  IB].,  B,  2i.P.  236.  So  in  the  case  of 
customary  eommonera,  a  verdict  in  an  action  ior  or  against  one,  is 
evidence  for  or  against  another  claiming  the  same  right*  Per  Lord 
Kenton,  Rc^  v.  Jioobon,  1  SaHf  357.  So  a  verdict  with  regard  to  a 
pnblic  r^t  of  way.  Id, '^55,  And  it  seems  that  in  dl  cases  where 
general  reputation  is  evidence,  a  verdict  iqion  the  right  dumed  will 
also  be  evidence^  even  as  between  strangers  to  the  former  record.  Id* 
Ibid. ;  RichardM  «.  BaueU,  10  H.  ^  C.  663.  See  further,  tadt,  p.  28, 29, 
SO.  The  record  of  a  former  action  of  mdeiHaius  auumpsH  for  work 
and  labour  by  an  officer,  coupled  with  parol  proof  of  the  point  in  issuer 
ia  evidence  or  the  right  to  a  publie  office.  Ltwbourn  v,  Cn^,  ^M.^W» 
320.  The  verdict  in  such  cases  is  not  condusive.  Mdduipk  v.  Aiher^ 
2  WUi.  23.  The  decree  of  an  incompetent  court,  unknown  to  the  law 
of  the  realm,  is  inadmissible,  except  where  the  voluntanr  submission  of 
the  parties  gives  it  the  effixt  of  an  award.  Rogert  v.  Woody  2B.^  Ad, 
245.  And  a  prosecution  by  the  Crown  for  usurping  tolls,  which  was 
resisted  and  not  carried  on  to  judmnent^  is  not  admissible  on  a  trial 
of  the  same  right  P^  Thidal  C.  J.,  Xaneton  v.  XoaW/,  6  C.  4*  P.  487. 
Wliere  a  Judgment  is  produced  merely  for  the  purpose  of  proving  the 
Ihct  that  such  a  judgment  has  been  obtained,  and  not  wkh  a  view  to 
prove  the  fiicts  upon  which  the  judgment  was  founded,  it  may  be  evi- 
deniBe  for  or  against  a  stranger.  Thus,  a  verdict  agamst  a  master  in  an 
action  for  the  negligence  of  his  servant,  is  evidence  in  an  action  by  the 
master  against  tl^  servant  to  prove  the  amount  of  damages ;  Green  v. 
New  RiSer  Company^  4  T.  R,  MH). ;  unless  the  servant's  name  was  in- 
dorsed as  a  witness  on  the  former  reoonL    See  anti^  p.  11 1. 

EJI^  <^jndgmewi$  andver^Selt,  vM  regard  to  the  nibfeet^maUerofthe 
Mif.]  A  judgment  between  the  same  parties,  and  upon  the  same  cause 
of  action,  is  condiinve,  although  the^brm  of  action  is  dtfTeient.  Thus, 
a  verdict  in  trover  is  a  bar  in  an  action  for  money  had  and  received, 
brought  for  the  value  of  the  same  goods,  ifitolm  v.  Campbell^  2  W, 
BL  827.  So  a  judgment  in  debt  (s  a  bar  in  an  action  or  assumpsit 
on  the  same  contract.  SUMi  ca$e,  4  Rep,  94tb,  So  a  judgment  in 
trespass,  in  which  the  right  of  property  is  determined,  is  a  bar  to  trover 
for  the  same  taking.  Gm,  Dig.  Action  (K'd,).  If  the  party  mistake 
his  form  of  action  and  Aul  on  tlmt  account,  the  judgment  m  such  action 
will  not  conclude  him.  Fenren  v,  Arden^  Cro,  JBlk,  668.,  Godmn  v, 
Smitk^  2  B,  Moore^  157.  If  the  plaintiff  omitted  to  give  any  evidence 
of  a  demand  which  he  mipht  have  recovered  in  a  former  action,  he  will 
not  be  precluded  from  giving  it  in  a  subsequent  action,  provided  the 
form  of  the  issue  admits  of  such  evidence.  Seddon  v.  Tuiop^  6  T,R, 
607.  And  see  JSattmure  v,  Law$^  5  New  Ca,  444. ;  T%oTpe  v.  Cooper^ 
6  Bm^,  129.  So,  although  an  order  of  removal,  quashed  at  the  se^ 
sions,  IS  evidence  between  the  same  parishes  that  there  is  no  settlement 
in  the  appellant  parish,  yet  the  order  of  sessbns  may  be  explained  by 
parol,  and  a  subsequent  cause  of  removal  may  be  shewn.  R,  v,  Wick, 
St,  Lawrence^  5  B,^  Ad,  526.  Where  the  ■  dedaration  in  the  second 
action  is  framed  in  such  a  manner  that  the.  causes  of  ection  im^^be 
the  same  as  those  in  the  first,  it  is  incumbent  on  the  party  bringmg  the 
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second  actidii  to  show  that  they  are  not  the  same.  Lord  Sagot  if, 
WiUiamt,  S  B.  it  C.  ^9. 

A  judgment  b  only  evidence  where  it-  is  directly  upon  the  point  in 
question.  It  is  not  evidence  of  any  matter  which  came  coliateraUy  in 
question ;  or  of  any  matter  incidentally  cognizable  ;  or  of  any  matter 
to  be  inferred  by  amunent  from  the  judgment  Duckets  of  Amggtmi^M 
case,  20  How.  St.  Tr,  533. ;  Blackham's  case,  1  Saik.  290.  See  the 
observations  of  the  court  in  R.  v.  Wick,  St.  Lawrence,  supra,  and  post, 
p.  143. 

Ejfls'ct  of  judgments  and  tferdkts  in  the  superior  courts^  with  regard  to 
the  manner  in  tHUch  they  are  taken  advantage  of.]  A  judgment  upon  the 
same  point  between  the  same  parties,  will  operate  as  an  estoppel,  if  so 
pleaded  in  the  second  action  ;  but  if  only  offered  in  evidence,  and  not 
so  pleaded,  it  is  not  conclusive.  Outram  v.  Morewood,  3  Siist,  365. ; 
Stajford  v.  Clark,  2  Bing,  381.  Thus,  where  an  action  was  brongfat  for 
a  nuisance  to  the  plaintiff's  mill,  it  was  held  that  a  verdict  obtained  by 
the  defendant  on  a  former  action  brought  by  the  phuntiff  for  the  same 
act,  but  not  pleaded  as  an  estoppel,  was  not  conclusive,  but  only  preg* 
nant  evidence ;  for  by  declining  to  plead  it,  the  defendant  waives  the 
benefit  of  the  maxim  nemo  debet  bis  vexari^  ij^c,  and  submits  the  fact  of 
ffuilt  again  to  a  jury.  VooM  v.  Winch,  2  B.^  A,  662.  The  principle 
IS  that  where  the  farm  of  pteading  refers  the  case  to  a  jury,  they  are  not 
estopped.  Per  Cur.  in  Doe  v.  Huddari,  2C,M.ir  B.  316.  320.  The 
same  rule  applies  to  ejectment ;  therefore  a  judgment  in  ^ectment  is 
not  conclusive  of  the  title  in  trespass  for  mesne  profits,  unless  pleaded. 
S.  C.  See  also  Afagroth  v.  Hardy,  4  New  Ca.  782.  797.,  where  it  ap» 
pears  that  in  ceftsln  cases,  as  where  an  estate  or  interest  arises  by 
estoppel,  the  jury  are  bound  by  it. 

AdmisssbilUy,  in  dvU  cases,  of  verdicts  in  criminal  cases.]  It  has  been 
said  that  a  conviction  in  a  court  of  criminal  jurisdiction  is  evidence  of 
the  same  fact  coming  colhiterally  into  controversy  in  a  court  of  civil 
jurisdiction.  Thus  a  conviction  for  bigamy  is  said  to  be  admissible 
on  an  qectment  where  the  validity  of  the  second  marriase  is  in  dispute  : 
B.  N,  P.  245. ;  and  see  GOb.  Ev.  30.  In  other  cases  this  evidence  has 
been  excluded  on  the  ground  that  the  conviction  was  procured  on  the 
testimony  of  the  party  who  oilers  it  in  evidence.    Smsth  v.  Rummens, 

1  Camp.  9.  Hathaway  v.  Barrow,  /d.  151.  But  the  better  opinion 
seems  to  be  that  such  a  record  is  inadmissible  as  res  inter  alios,  without 
reference  to  the  witnesses  on  whose  testimony  the  conviction  was 
obtained.     See  the  judgment  in  Blakemore  v.  Glamorgan  Canai  Cb., 

2  C.  Af.  4-  R.  139.  Brook  v.  Carpenter,  3  Bing.  300.  EOfyardv.  Gran-' 
thorn,  cited  2  r«».  sen.  246.  Gibson  v.  APCarty;  Hardw.  311,  If,  on 
an  indictment  for  an  assault,  the  defendant  pleads  guilty,  the  record  is 
said  to  be  evidence  against  him  tin  an  action  for  damages  fbr  the  same 
assault.  TV.  per  Pais.  30.  Anon,  I  PhilL  Bv,  320.  But  the  contrary 
was  roM  by  Lord  Tenterden  C.  J.  at  Kisi  Prins.  t  PhUL  Ev.  203. 
7th  ed. 

Where  convictiona  operate  m  rem  they  are  admissible  in  a  suit  inter 
oMost  wttfoH,  ^B^ecitf  Judgments  in  rem,"  p.  138.';  even  thon^  they 
were  obtmned  on  the  testiniony  of  the  party  wno  gives  them  in  evidence ; 
per  Tindal  C.  J.  Davis  v.  Nest,  6C.^  P.  167.    See  fiirther,  '^E^ 


ofC^mcwUmu,**  pott^  p.  144^  So  wherever  the  feet  of  conviction  is  ma* 
terial,  as  wh«re  the  object  is  to  prove  the  incompetency  of  a  witness, 
the  record  is,  of  course^  admissible  evidence. 

l^ect  of  Writs. 

The  production  of  a  writ,  with  the  sum  indorsed,  is  evidence  of  the 
amount  for  which  the  arrest  was  made.  Broum  v,  Dean^  5  B,^  Ad. 
S48.  A  writ  superseding  a  commission  of  bankruptcy,  is  evidence  both 
of  the  fact  of  toe  commission  and  of  the  date  of  it  as  recited^  in  an 
action  by  the  assignees.  Gervit  v.  Grand  Western  Canal  Co,^  d  M,  Sp 
8.  76.     Ledbetter  v.  Salt,  4  Bing,  623.  626. 

Effect  of  InqwsitionSy  ^c. 

Although  an  inquisition  taken  before  the  coroner  super  wttstn  cor^ 
foris  was  formerly  considered  conclusive  evidence  of  the  &ct  found  by 
It  against  the  executors  or  administrators  of  the  deceased  ;  3  Inst.  55., 
it  is  now  held  that  every  thing  done  under  it  is  traversable.  Per  Cur. 
in  GameU  v.  Ferrand,  6  J7.  4*  C.611.,  1  Saund.362.n.  (1). 

An  inquisition  finding  lunacy  b  evidence  of  it  against  third  persons, 
though  not  conclusive.  Sergeson  v.  Sealey,  2  Atk.  ^12.  Faulder  v. 
SUr,  3  Can^.  126.  Frank  v.  Frank,  2  M.  ^  Bob.  315,  316.  n  (a^  So 
inquests  of  ofi&ce  duly  taken  under  legal  commbsions,  are  evidence 
between  third  parties.  Thus,  inquisitions  post  mortem  pre  admissible 
evidence  of  the  facts  found  by  them  ;  and  if  the  originals  are  lost,  they 
may  be  proved  by  a  recital  of  them  in  the  proceedings  on  a  petition 
of  right  m  the  Coram  rege  roll.  Bowe  v,  Brenton,  3  M.  4r  B.  141, 142. 
An  inquisition  post  mortem,  reciting  a  conveyance  in  hac  verba,  is  evi- 
dence of  it  for  a  party  who  claims  title  under  it.  Burridge  v.  Earl  of 
Sussex,  2  Ld.  Baym.  1292.  Accord,  per  Parke  B.,  in  Wood  v.  More* 
wood,  Derlnf  Sum,  Ass.  1841.  So  an  extent  of  Crown  lands  in  the 
Exchequer,  taken  in  pursuance  of  4  £d.  1.  stat.  1.,  is  evidoice ;  Bowe 
V.  BrentoHj  BM.^B.  164.  So  the  returns  of  inquisitions  tsken  by 
special  commission,  temp.  Ed.  1.  called  the  Hundred  Rolls.  S.  C.  Id. 
140.  But  a  survey  of  a  manor  of  the  Duchy  of  Lancaster,  professing 
to  be  made  ten^.  Eliz.  by  the  direction  of  the  surveyor  general,  bv  the 
oaths  and  presentment  of  certain  tenants  of  the  manor,  is  not  evidence 
of  the  boundary  of  the  manor  in  behalf  of  the  owner  of  it ;  such  survey 
not  beinff  shown  to  have  been  taken  under  any  statute  or  other  suffi- 
cient aumority.    Evans  o«  Ihylor,  1 A.^  E.6\7. 

An  inquisition  under  a  commission  from  the  Court  of  Exchequer  to 
mquire  whether  a  prior,  or  the  Crown  after  the  dissolution  of  the  priory, 
was  seised  of  certain  lands  as  parcel  of  a  manor,  was  held  to  be  admiB- 
sible,  but  not  eonehuive  evidence  of  the  facts  stated  in  the  return. 
Tooker  o.  Duke  of  Beaufort^  \  Burr.  146.,  Sa^fer,  207.  So  the  surveys 
of  the  Church  and  Crown,  lands,  tsken  by  commissioners  under  the  au« 
^hority  of  parUa^ient  during  the  commonwealth,  are  admissible  in  evi- 
dence. Undtrm  V.  Durham,  2  GwUl.  542.  Bowe  v.  Brent<m,  ZM.^ 
B.S59. 

The  valor  hen^hhrum,  or  Pope  Nicholas's  taxation,  is  a  document 
of  the  iMune  nature,  and  is  admis£(ible  to  prove  the  rate  ^and  valne  at 
which  the  penoiM  employed  in  that  taxation  thought  fit,  at  that  time, 
to  estimate  ecciesiastiad  benefices.     BuUfn  v.  Michel,  2  Price,^ll. 
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But  it  IB  of  no  value  to  show  whether  tithes  were  then  talieD  in  kind  or 
by  a  modus.  Skort  v.  Lee,  2  J.  4>  fr.486.  2  Eagle  on  Titksf,  409. 
418.  A  new  valor  benefickrum  was  made,  86  Hen.  8.,  by  virtue  of 
commissions  under  the  Great  seal,and  the  siirvcyB  under  these  commis* 
sions  are  admissible  to  prove  the  value  of  the  first  fruits  and  tenths  of 
ecclesiastical  promotions  at  that  period,  though  they  are  not  conclusive. 
Drake  v,  Smyth,  5  Price,  877.     BttHen  v.  Michel,  4  Dow.  ParL  Ca,  324. 

Domesday-booky  being  a  record  compiled  by  the  authority  of  the 
government,  and  foundra  on  official  returns  made  temp,  W.  I.  is  ad- 
missible evidence  of  the  tenure  of  land,  &c, ;  and  where  a  question 
arises  whether  a  manor  is  ancient  demesne,  the  trial  is  by  inspection  of 
Domesday.     GUb.  Ev,  76. 

On  account  of  the  interest  of  the  Crown  in  the  Duch^  of  Cornwall, 
records  of  acts  afiecting  the  possessions  of  it  are  considered  as  of  a 
public  nature ;  and  on  this  ground  a  document  purporting  to  be  a 
caption  of  seisin,  to  the  use  of  the  duke,  by  persons  assigned  by  hia 
letters  patent  to  take  seisin,  found  in  the  proper  repository  of  such  a 
record,  and  enumerating  the  possessions  of  which  seudn  was  then  ghrea 
to  the  Black  Prince,  was  admitted  as  evidence  not  only  of  seisin,  but 
also  of  what  things  the  prince  had  seisin.  Rowe  v,  Brenion,  8  J9.  j*  C 
743.  S.  C.  SM.  ^  R,  156. 

An  inqubition  by  a  sheriff's  jury,  to  ascertain  the  .value  of  property 
for  the  information  of  the  sheriff,  is  not,  at  it  seems,  admissible  evidenoe 
of  property  against  the  sheriff;  Lalkcw  v.  Earner,  8  H,  BL  437. ;  nor 
is  it  evidence  in  his  fiivour  ;  Gloaop  v.  Pole,  S  M,^  S.  1 75. ;  unlesa, 
perhaps,  the  question  be,  whether  the  sheriff  has  acted  maliciously.  Id* 
177. 

Effect  of  Rules  of  Court, 

The  allegarion  of  a  fact  in  a  rule  nisi  is  not  evidence  of  the  fitct  for 
the  party  at  whose  sugsestion  it  is  obtained.  .  Woodrqffe  v.  Williams^ 
6  Taunt,  19.  A  rule,  niwcing  a  judge's  order  a  rule  of  court,  is  evidence 
of  the  Older.  StUi  v.  Ha^S^  4  Camp,  17.  Rules  of  court,  purporting 
to  be  granted  on  the  motion  of  a  certain  counsel,  have  been  admitted 
as  evidence  of  the  attendsoce  of  such  counsel  in  court  at  the  date  of  the 
rules,  so  as  to  contradict  the  statement  of  a  witness  that  the  counsel 
was  at  a  distant  place  at  that  date.  HeaiMs  cote,  18  How,  St,  TV.  176. 
An  allegation  in  a  count,  that  defendant,  procured  a  defective  security 
which  was  set  askie  by  a  rule  of  court,  is  not  proved  by  merely  pro* 
ducing  the  rule  without  other  proof  of  the  security.  Cowpton  v,  Chandf' 
le$s,  4  Esp,  18. 

2^ct  of  Judgment*  in  rem, 

A  judgment  of  condemnation  of  goods  in  the  Court  of  Exchequer, 
upon  a  proceeding  m  rem,  is  conclusive  as  to  all  the  world ;  and,  therfr^ 
fore,  after  such  judgment,  trespass  wiU  not  lie  against  the  officer  who 
seized  the  goods,  to  try  the  point  again.  Seoti  v.  Shearman,  8  IT. 
Bl,  977.  Sut  if  the  proceeding  was  in  penonam  merely,  as  a  con- 
viction for  penalties,  and  not  m  rem,  the  judgment  is  not  evidence  (ex- 
cept of  the  fact  of  conviction)  in  any  case  in  which  the  parties  are  dif^ 
ferent.  Hart  v,  APNiamara,  4  Price,  164.  (a) ;  §ee  ante,  p.  136.  The 
judpnent  of  commissioners  of  excise,  on  an  information  tor  an  o4fi«cd 
against  an  excise  law,  is  conduaivei  Fuller  v.Foteh,  CorM.  346.;  and 
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biods  a  stranger ;  Robetia  v,  Fartime^  Bmrg.  Law  TraeU,  468.  («).  But 
see  Hemkaw  v.  Pieatance^  2  W.'BL  1174.  It  has  been  said  that  ao  ac- 
quittal in  Uie  Court  of  Bxcfaeqoery  upon  a  seizure  made  for  want  of  a 
permit,  is  conclusive  evidence,  in  an  action  of  trespass,  that  the  permit 
was  reanlar ;  per  Lord  Kenyon,  Caokev.  ShoU^  5  T.  R.  255.;  Ftv.  Ab. 
Etid,  {A,  A.  S3.) ;  but  this  opinion  has,  with  reason,  been  questioned ; 
for  the  acquittal  does  not,  fiae  a  conviction,  ascertain  anv  precise  fact, 
and  may  have  proceeded  on  the  ground  of  insufficient  evidence.  1  PhUL 
Bv,  338.  A  conviction  m  rem  is  evidence  as  between  strangers,  though 
obtained  by  the  evidence  of  the  veiy  party  who  uses  it.  iStm  v,  Ne$t^ 
eC.^P.  167. 

^fici  o/Proceedmgi  m  Eqwty* 

BUI  m  Ckameery.]  It  has  been  laid  down  in  some  books  that  a  bill 
in  Ghancenf  is  evidence  against  the  conmlainant,  and  amounts  to  an  ad- 
mission. Jb.  JVr.  p.  235.  Snow  o.  PhttSpi,  1  Sid.  221.  But  it  has 
been  since  held,  that  a  bill  in  Chancery  is  not  generally  admissible  in 
evidence,  further  than  to  show  that  such  a  btU  did  exist,  and  that 
certain  fiurts  were  in  issue  between  the  parties.  Doe  v,  Syboum, 
7  T.  R,  3.  Ferrerg  v.  Sbb-ley,  JFIfa^.  197.  In  the  Banbury  Peerage 
eauy  2  Selw.  iST.  P,  714.,  to  a  question  whether  a  blU  in  Chancery  can 
ever  be  received  in  evidence  in  a  court  of  law  to  prove  any  facts  either 
alleged  or  denied  in  such  bill,  the  judges  answered  that,  gene- 
rally speaking,  a  bill  in  Chancery  cannot  1m  recdved  in  evidence  in  a 
oourt  of  law  to  prove  any  fiict  either  alleged  or  denied  in  such  bilL 
But  whether  any  possible  case  mi^  be  pnt,  which,  would  form  an  eu 
ception  to  such  general  rule,  the  judges  could  not  undertake  to  say. 
At  all  events  a  biU  in  equity  cannot  be  received  as  evidence  amnst  a 
party  not  claiming  in  any  manner  under  either  the  plaintijOT  or  defendant 
in  t6e  Chancery  suit.  IbkL  In  a  case  in  which  Uie  plaintiff  gave  in 
ei^ence  the  answer  of  defendant  to  a  bill  in  equity  filed  by  a  third 
party,  Tbdal  C.  J.  ruled  that  the  'defendant  was  entitled  to  have  the 
bill  also  read,  as  explanatory  of  the  answer  and  as  part  of  the  plaintiff's 
case  :  but  he  cautioned  the  jury  not  to  consider  tne  statements  in  the 
bill  as  evidence  of  the  fiacta  stated.    PenmeU  v,  Meyer,  2  M.^  R.  98. 


Antwerp  An  answer  in  Chancery  is  good  evidence  against  the  de^ 
fcmiant  as  an  admission  on  oath,  and  must  all  be  taken  together.  TherOk 
fore,  \tf  upon  exceptions  taken,  a  second  answer  has  been  put  in,  the  de» 
fendant  may  insist  upon  havmg  that  also  read.  A  N.  P.  237.  Where 
one  party  reads  part  of  the  answer  of  the  o^er  party  in  evidence,  he 
makes  the  whole  admissible  only  so  far  as  to  waive  any  objection  to 
the  competency  of  the  testimony  of  the  party  making  the  answer,  and 
he  does  not  thereby  admit,  as  evidence,  fiu*ts  which  may  happen  to  be 
stated  in  it  by  way  of  hearsay  only ;  obiter  per  Chambre  J.,  Roe  v,  Fer* 
fm,  2  BmS^  P.  548. ;  but  this  point  does  not  appear  to  have  been 
judidally  decided.     See  note  ib^  and  amii^  '*  Admiwont,**  n.  50. 

The  answer  of  a  guardian  is  no  evidence  against  an  iniant ;  nor  the 
answer  of  a  tnis^  against  a  oe*im  que  trust,  B,  N,  P,  237.,  aa/^, 
p.  41.  But  an  answer  will  be  evidence  against  privies ;  thus  an  answer 
m  a  suit  for  tithes  instituted  by  a  vicar  against  the  owners  of  lands  in 
the  parish,  in  which  answer  the  defendants  deelared  the  tithes  to  belong 
to  the  rector^  will  be  evidence  in  an  acdon  for  tithes  by  a  succeeding 
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rector  against  owners  of  the  same  lands.  Bairtmouih  v.  Roberts^  16  ISomI^ 
S34.,  on/^,  p.  30.  An  answer  by  one  who  has  sold  an  adyowson,  filed 
after  the  conveyance,  is  not  admissible  against  a  party  claiming  under 
the  grant.  Gulfy  v.  Buhop  of  Exeter,  5  Bing.  17 1.  The  answer  of  one 
defendant  is  not  evidence  against  a  co-defendant ;  fVyek  v.  Meai,  3  P. 
Wnu,  311. ;  but  after  evidence  has  been  given  to  connect  two  persons 
as  partneTHy  the  answer  of  one  will  be  evidence  against  the  other.  Grtmt 
V,  Jackson,  Peake,  203.    8ee  further,  tit.  "  Admimofu^  ante,  p.  41 . 

Decree  or  order.]  A  decree  in  Chancery  may  be  given  in  evidence 
between  the  same  parties,  or  any  claiming  under  them.  B,  M  P.  243. 
It  is  even  evidence  as  against  parties  not  privy  to  it  for  some  purposes  ; 
thus,  on  a  trial  touching  the  ti(le  to  land,  decrees  between  former  liti- 
gants are  admitted  for  the  defendant  to  shew  how,  and  in  what  character, 
he  came  into  possession  under  them,  although  the  ptaintifF  does  not 
claim  under  any  party  to  the  Equity  suits.  £avies  v.  Lownde$,  1  Nen 
Ca.  006.  iS^.  C  5  New  Ca,  163.  So  it  is  evidence  where  hearsay  is  ad- 
missible: thus  a  decree  in  favour  of  a  public  officer,  founded  on  an 
issue,  is  evidence  of  the  right  to  exercise  the  office  ;  and  by  such  evi- 
dence the  deputy  oyster  meters  of  London  established  their  exclusive 
rights  within  the  port  of  London.  Layboum  v.  Critp^  ^M.4r  '^>  320. 
But  an  interlocutory  order,  made  to  quiet  possession  pendente  Uu,  is 
not  evidence  of  reputation.  Pim  v,  Curell,  6  Jlf .  4*  ^^>  S^-  ^^  ^^ 
cree  of  an  unauthorised  court  of  Equity  is  inadmissible  either  as  an 
award  (for  want  of  submissi'on),  or  as  reputation.  Rogers  v.  Wood, 
t  B.4r  Ad,  245.  See  ante,  pp.  29,  30.  An  order  for  an  attachnaeot 
ibr  non-payment  of  the  costs  in  a  suit  in  equity  is  in  itself  prima  Jade 
evidence  that  a  suit  has  been  pending.    Blower  r.  HoUis,  1  C.  4*  <Af,  393. 

B^ect  of  Depositions, 

Depositions  in  Chancery  may  be  given  in  evidence  in  an  action  at 
law  on  the  same  matter  between  the  same  parties  or  their  privies,  where 
the  witness  is  dead,  or  cannot  be  found.  B,  N,  P,  239.  But  ciiey  are 
not  evidence  of  the  facts  contained  in  them,  against  a  person  who  does 
not  claim  under  the  pluntifT  or  defendant  in  Sie  Chancery  suit.  Ibid, 
and  Banbury  Peerage  case,  cited  \  M,  S^  R,  667.  See  further,  tit. 
"  Hearsay II*  ante,  pp.  27, 28.  Depositions  relating  to  a  question  of  cus- 
tom or  tolls,  upon  which  hearsay  would  be  good  evidence,  may  be 
read  against  a  person  who  was  no  party  to  the  former  suit.  B.  Jv.  P. 
239.,  ante,  p.  28.  So  a  deposition,  ttu^en  in  a  cause  between  other 
parties,  will  be  admitted  to  be  read  to  contradict  what  the  same  witness 
swears  at  a  trial.  B,  iST.  P.  240.  And  it  will,  of  course,  be  evidence  in 
any  cause  against  the  deponent  himself.  The  deposition  of  a  witness^ 
taaen  to  perpetuate  memory,  is  not  admissible  merely  because  he  has 
since  become  ioterwted ;  for  it  ia  taken  only  to  prevent  the  loss  of  his 
teatimony  bv  death.  TUley*s  case,  1  Salk.  286.  See  further  aa  to  de- 
positions taken  on  bills  to  perpetuate  testimony,  and  examinations  de, 
bene  esse,  ante,  p.  78*  On  an  issue  to  try  the  bona  files  of  a  convey- 
ance, pliuntiff  cannot  give  in  eridence  a  deposition,  merely  because  it 
bad  been  filed  bv  the  defendant  in  a  Chancery  suit  brought  by  another 
person  agamst  him  to  try  the  same  question.  Atkins  o.  tiumpkreys^ 
1  M.f  Rob.  523.  And  see  HumfAreus  v.  Pensam^  1  MfL  4"  Ora.  580. 
But  where  the  defendant  (a  sheriff)  nad  uied  an  affidavit  of  his  officer 
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OD  an  intopleoder  rule,  such  affidavit  was  allowed  to  be  given  in  evi- 
dence  against  him,  though  the  officer  was  present  in  court  and  was  not 
called.  Brickell  v.  HuUe,  1 A.^  E,  455.  So  where  a  petitioning  cre- 
ditor sent  his  agent  to  prove  an  act  of  bankniptcy,  the  deposition  then 
made  bv  the  agent  was  admitted  as  evidence  of  the  act  of  bankruptcy 
against  nls  principal.  Gardner  v.  Mouli,  \0  A,  ^  JS»  464,  In  trespass 
q.  c.  f.,  defendant  denied  the  possession  of  the  plaintiif,  and  put  in 
evidence  the  examination  of  A.  B.,  a  living  witness^  who  had  been  called 
by  the  plaintiff  to  prove  possession  in  a  previous  summary  proceeding 
for  roahdous  trespass  by  plaintiff  against  defendant.  On  such  examin- 
ation, A.  B.  denied  the  plaintiff's  possession.  Held  that  the  deposition 
was  admissible.  Cole  v,  HadJey,  \\  A,Sf  E, 807.  This  case  is  Portly 
reported,  and  the  grounds  of  the  judgment  do  not  distinctly  appear. 

It  is  laid  down  as  a  rule  that  depositions  taken  in  a  court  not  of  re- 
cord, as  the  Ecclesiastical  courts,  are  not  admissible ;  B,  K,  P,  24-2. ; 
but  thb  is  at  variance  with  the  above  cases  on  the  admissibility  of 
depositions  in  Chancery.  Even  a  voluntary  deposition  mav  be  evidence, 
as  an  admission  of  the  party  making  it,  on  mere  proof  of  stature. 
S.  Al  P,  838.  Where  depositions  are  tendered  in  evidence  in  lieu  of 
the  parol  testimonv  of  the  deponent,  they  are  admissible  on  the  same 
footing  as  the  parol  tleckrations  of  witnesses  in  a  former  trial :  as  to 
which,  see  ante,  p.  34.  The  parties  and  point  in  issue  must  be  substan- 
tially the  same,  and  there  must  be  an  opportunity  of  cross-examination. 
Att.  Gen,  v.  Damon,  M'O,  ^  Y.  160. 

J^jfict  rf  Sentences  in  the  Eederastical  Court*. 

The  Ecclesiastical  Courts  having  the  exclusive  right  of  deciding 
directly  upon  the  legality  of  marriage,  the  temporal  courts  receive 
their  sentences  upon  such  questions  as  conclusive  evidence  of  the  fact ; 
BwUmg  V.  Lepmgwelit  4  Rep.  29  a. ;  upon  the  principle  that  the  judgment 
of  a  court  of  exclusive  jurisdiction,  directly  upon  the  point,  is  conclusive 
upon  the  same  matter  coming^  incidentally  in  question  in  another  court 
for  a  different  purpose,  unless  impeached  for  fraud.  Ducheu  of  Kingston's 
case,  20  How.  St.  Tr,  538.  540.  See  the  cases  cited,  arguendo,  in  Stodk- 
daU  V.  Hansard,  9  A.4r  ^*  62.  So  a  sentence,  in  a  suit  of  jactitation  of 
marriage,  is  evidence  in  an  action  in  a  court  of  common  law  to  dis- 
prove the  marriage.  Jones  v.  Bow,  Carth.  225.  In  the  last  mentioned 
case  such  sentence  was  held  to  be  condusive  evidence ;  but  on  this  point 
the  authority  of  the  decision  has  been  overrulech ;  for  a  sentence  in  a 
suit  of  jactitation  has  only  a  n^ative  and  qualified  effect,  viz.  that  the 
party  has  failed  in  his  proof;  leaving  it  open  to  new  proofs  of  the  same 
marriage  in  the  same  cause ;  and  does  not  conclude  even  the  court  which 
pronounces  it  Duchess  of  Kingston's  case,  20  How.  St.  TV.  543.  And 
see  BlackhmCs  ease,  1  Salk.  290.  and  Harg.  Law.  TV.  451. 

Effect  of  Probate  and  Letters  of  Adminiitration. 

The  Ecclesiastical  Courts  have  the  exclusive  ri^t  of  decidinff  directly 
on  the  validity  of  wills  of  personalty,  and  on  the  granting  of  a^inistra- 
tion.  Noell  v.  Wells,  I  Lev.  235.  A  probate  therefore,  granted  by  a 
competent  court,  is  conclusive  of  the  validity  and  contents  of  a  will  and 
the  appointment  of  executors,  till  it  be  repealed  ;  and  no  court  of  com- 
mon uiw  can  admit  evidence  to  impeach  it.  AUen  v.  Dundas,  3  T,  R, 
l%5.    On  ti^is  ground  the  payment  of  money  to  an  executor,  who  has 
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obtained  a  probate  of  a  Ibfged  will,  is  a  disdiafge  to  the  debtor  of  the 
intestate,  though  the  probate  be  afterwards  declared  nail.  Id,  Ibid*  8ee 
Harg,  Law  7\aei9,  459.  Bat  letters  of  administratioii  are  not  evidence 
of  any  fact  which  is  matter  of  inference,  and  not  of  adjudication ;  as  the 
btestate's  death.  T^os^pfon  v.  D&naldami^  S  E^p.  63. ;  accord.  Mooms, 
e.  De  Bemales,  1  Run.  301.  Though  it  cannot  be  shown  in  a  court 
of  common  law,  that  the  Ecclesiastic^  Court  has  emd  in  mating  pro- 
bete,  yet  evidence  may  be  given  to  shew  that  the  court  had  no  juriMto- 
tion  ;  as  that  there  were  no  bona  notabiSa  within  its  Jurisdiction.  B, 
N,  P.  847.  Or  that  the  supposed  intestate  is  alive.  Aiien  v,  Dundat; 
3  T.  R.  130*  So  the  letters  of  administration  may  be  proved  to  be 
revoked ;  for  this  is  in  affirmance  of  the  proceedings  of  the  Spiritual 
court.  B.  ifn  P.  247.  And  the  books  of  the  Prmgative  Office  are 
evidence  of  the  revooatioii.  J9.  v.  RamdKdtom,  1  Leach,  C.C.25n,  So 
it  may  be  shown  that  the  seal  of  the  oitliaary  has  been  forged ;  but  it 
cannot  be  shown  that  the  will  was  forged ;  or  that  the  testator  was  mm 
compos  meniit;  or  that  another  peAon  was  appointed  executor.  B,  K'.P. 
947.  Noeil  v.  Welit^  1  Lev.  236.  For  those  questions  are  settled  by 
the  judgment  of  the  EcdeaaKtical  Court 

A  probate,  we  have  seen,  is  no  evidence  of  a  will  of  real  property, 
anie,  p.  95.  It  is  said  not  even  to  be  secondary  evklenoe ;  Doe  v,  CaU 
vertt  2  Camp.  889. ;  nor  is  it  evidence  that  an  instrument  is  a  wfll,  so 
as  to  pass  o^yhold  or  customary  estates ;  Home  v.  RtmdeU,  Madd,  Sr' 
GM.  331 ;  or  to  operate  as  an  executkm  of  a  power  to  charge  land. 
S.  C.  ib.  331. 

In  an  action  for  money  had  and  received  by  defendant's  testator,  the 
original  wfll,  indorsed  as  that  of  which  defendant  bad  taken  probate,  is 
evidence  as  aeainst  the  defendant  of  an  admission  by  his  testator,  with* 
out  calling  the  attesting  witness,  or  proving  the  handwriting ;  notice 
having  been  given  to  prodace  die  probate.  GorUm  v.  i>ysofi,  I  B,/jrBm 
219.  in  this  case  Uie  will  was  considered  good  as  seoondaty,  if  not  as 
original,  evidence. 

JBSjfiei  ^Sentences  ta  MnuruUy  CowrU. 

,  Upon  questioiis  of  prise  the  Court  of  Admiralty  has  exdosive  juria- 
dicdon ;  therefore  a  sentence  of  condemnation  in  that  court  is  con- 
clusive, and,  being  a  proceeding  in  rvtm^  it  binds  all  the  world.  JTia* 
fteriiey  v,  Ckase,  Park  Int.  490.  6th  ed.  And  the  sentence  of  a  foreign 
Court  of  Admirslty  is  also,  bj  the  comity  of  nations,  held  to  be  con- 
clusive upon  the  same  question  arising  in  this  country.  Hvgket  pi 
ComeUttt,  2  Skew.  282. ;  BoUon  e.  GMtimie,  6  SaH,  160.  But  the 
sentence  of  a  Court  of  Admiralty,  sitting  in  contravention  of  the  law 
of  nations,  will  not  be  recognised  in  our  courts.  Havelockv,  Rockwood, 
8  T.  R.  268.  If  the  properly  is  condemned  on  the  sround  of  its  net 
bemg  neutral,  the  sentence  is  conclusive  evidence  of  that  feet.  Bof 
nUay  V,  Lewt,  Pmk  In$.  469.,  6th  ed.  8o  where  no  spedal  ground  is 
stated,  but  the  ship  is  condemned  generally  as  oood  and  lawful  prise, 
it  is  to  be  presamed  that  the  sentence  proceeded  on  the  ground  of 
property  belongnig  to  an  enemy,  and  the  sentence  will  be  conclusive 
evidence  of  that  feet.  SaUmod  v.  Wooimau^  Park  Ins-  471.  i  S,  C.  B 
Bovfi.  345.  But  where  there  is  some  ambi^ity  in  the  sentence  of* 
foreign  Court  of  Admiralty,  so  that  the  precise  ground  of  the  deter- 
mination cannot  be  collected,  the  courts  nere  may  examine  the  ground 
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on  which  the  sentence  proceeded.  Bemardiv.  Moitewp,  8  Doug^  574. ; 
lioUuan  o.  Henderson,  SJB.^P*  &2&,  And  if  the  coDdeinnation  does 
not  plainly  proceed  upon  the  ground  of  enemies'  property,  or  of  the 
shi^  not  having  complied  with  subsisting  treaties  between  her  own 
country  and. that  of  the  capturing  power,  but  on  the  ground  of  regula- 
tions arbitrarily  imposed  bv  the  latter,  to  which  neither  the  government 
of  the  captured  shjp  nor  tne  other  powers  of  Europe  have  been  made  * 
nrties,  such  a  eondemnation  will  not  be  admitted  as  conclusive  of  a 
breach  of  warranty  of  neutrality.  PoUard  v,  Beil,  8  T,  R,  444.,  and 
cases  collected  in  Park  Int.  632.  (7th  ed.)  In  order  to  conclude  the 
parties  from  contesting  the  ground  of  condemnation,  such  ground  must 
apf>ear  clearly  upon  the  face  of  the  sentence ;  it  must  not  be  collected 
by  infierence  only,  or  left  in  uncertainty  whether  the  ship  was  con- 
demned upon  one  ground  which  would  be  a  just  ground  of  condemna- 
tion by  the  laws  of  nations,  or  upon  Mother  ground  which  would  amount 
only  to  a  breach  of  the  monicipal  regulations  of  the  condemning  country. 
Per  Tindal  C.  J.,  VaJgleitk  v.  Hodgmm,  7  Bmg.  604. 

Effect  of  Judgments  of  Inferior  Courts, 

It  would  seem,  upon  principle,  that  the  final  judgment  ot*  a  compe- 
tent inferior  court,  whether  of  record  or  not,  ought  to  be  conclusive 
between  the  same  parties  upon  the  same  subject-matter,  where  pro- 
perty relied  on.  Mstses  v.  Mtuforlan,  8  j^arr.  1009. ;  GalbraUk  v,  JVe- 
nVtf,  I  Doug.  6,  (n).  And  see  the  observations  in  1  Stark.  Ev.  888. 
(8d  ed.)  So  it  nas  been  held  that  a  certificate  from  commissioners 
under  m  act  for  settling  the  debts  of  the  army,  stating  the  sum  due 
from  the  defendant  to  thej>laintifli  is  conchisive  in  an  action  brought 
toreeover  tlie  money.  Mood^  v.  7%unton^  1  iSfoio.  481*.  See  Attorney^ 
Gemnl  V.  Damoit,  1  APCL  ^  V.  160.  It  has,  however,  been  said, 
that  inferior  courts,  not  of  record,  have  not  the  privil^e  of  not  having 
their  judgments  controverted  in  an  action  brought  in  a  superior  court 
tp  enforce  thein  ;  but  are  only  prima  facie  evidence.  Per  Lord  Mans- 
field, Walker  v.  Witter,  I  Doug.  3. 

The  judgment  of  an  inferior  court  mav  alwa^  be  avoided  by  proof 
that  the  caAise  of  action  did  not  arise  within  its  jurisdiction  ;  Herbert  v* 
Cook.SDoMg.lOX.i  S.a  WaUe9^96.(n);  Briscoe  v.  Stephens,  2  Bing.  213.  i 
or  that  defendant,  the  debtor,  i^nst  whom  the  inferior  court  awarded 
procesa,  did  not  reside  within  the  district ;  Carratt  v.  Moriejf,  lA.4rE. 
N.  S,  1&  ;  it  not  appearing,  nor  being  alleged,  that  any  proof  of  re- 
sidence had  been,  m  fact,  given  in  the  court  bdow.  8o  Lord  EUen- 
bofoiigfa  ruled,  that  the  judgment  of  the  Lord  Mayor's  Court  wbs  prima 
frde  evidence  that  the  debt  arose  within  the  dty  ;  but  that,  being  the 
record  of  an  inferior  court,  the  defendant  might  prove  the  contrary. 
lUmhmn  «.  Smiih,  2  Camm.  19.  And  it  has  been  held  by  the  Court  of 
Kingfs  Bench,  that  a  ju^f^Bent  of  the  county  court  is  examinable,  and 
that  the  existence  of  the  fects  necessary  to  the  regularity  of  such  judg- 
ment is  a  question  for  the  jury,  althou^  a  motion  made  in  the  county 
court  to  aet  aside  the  proceedings  for  irregularity  had  been  dismisseck 
TkompsoH  V.  Biacikwst,  1  Nev^  4*  AT  866.  But  where  trespass  was 
brouf^  for  executing  a  warrant  to  levy  a  poor-rate,  the  plaintiff  was 
not  peroDitted  to  impugn  the  ajppointment  of  the  overseers  on  the  pound 
of  ineguUurity,  or  miscalculation  of  votes  at  the  meeting  of  justices  at 
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which  the  appointment  was  made ;  the  jury  having  expresslj.  ncgaUTecf 
fraud.    PetHiey  v.  Slade,  bNew  Ca.  3  J  9. 

Where  a  cause  is  removed  by  habau  from  an  inferior  court  after  a 
judgment  by  default,  that  judgment  is  not  evidence  against  the  defend* 
ant  in  the  superior  court.    Botting$  v.  Fitby,  9B,^C,  762. 

Bsjfsct  of  ConvicHotu. 

It  is  a  general  rule,  that  the  judgments  of  all  courts  of  competent 
judicature  are  conclusive  for  the  purpose  of  protecting  their  judicial 
officers  acting  within  the  scope  of  their  authority.  Thus  where  justices 
of  the  peace  have  an  authority  given  to  them  by  act  of  parliament, 
and  they  appear  to  have  acted  within  the  jurisdiction  so  given,  and  to 
have  done  ail  that  they  are  required  by  the  act  to  do  in  order  to  ori- 
ginate their  jurisdiction,  a  conviction^  drawn  up  in  due  form  and  remain- 
ing in  force,  is  a  protection  in  any  action  brought  against  them  for  the 
act  so  done.  Per  Abbot  C.  J.  Basteu  v.  Carew,  SJS.i^C.  653.  There- 
fore, where,  in  trespass  against  two  magistrates  for  giving  the  plaintiff's 
landlord  possession  of  a  farm  as  deserted,  the  defendants  produced  in 
evidence  a  record  of  their  proceedings  under  the  stat.  1 1  O.2.  c.  19. 
8. 16.,  whicB  set  forth  all  drcumatances  necessary  to  give  them  jurisdic- 
tion, and  by  which  it  apneared  that  they  had  pursued  the  directions  of 
the  statute,  it  was  held  tnat  this  record  was  not  traversable,  and  was  a 
conclusive  answer  to  the  action.  lind.  So  in  trespass  against  magis- 
trates for  taking  and  detaining  a  vessel,  a  conviction  by  them,  under  the 
bum-boat  act,  is  conclusive  evidence  that  the  vessel  in  question  is  a  boat 
within  the  meaning  of  the  act.  Brittam  v.  Xnuimrd,  \  B.^  B,  4^., 
see  fott,  tit.  **  Actiotu  agamti  Jutticet,  Defence^*  In  like  manner  a 
conviction  for  a  contempt,  by  commissioners  of  a  court  of  requests,  is 
conclusive  for  them  in  an  action  of  trespass  i^ainSt  them ;  and  the 
plaintiff  cannot  controvert  the  fact  of  contempt,  though  unneoessarilj 
alleged  in  the  plea.  Aldrid^e  v.  Hmne$^  2  J7. 4*  Ad.  395.  But  a  want  of 
jurisdiction  in  the  commissioners  may  be  shewn.  Andrews  v,  Marrii^ 
iA.^E,  X.  S.  3. 

Effect  of  SerUeticet  of  VtsUors,  ^c. 

The  sentence  of  expulsion  of  a  member  of  a  colle^  by  the  master 
and  fellows,  is  conclasive,  and  cannot  be  impeached  m  a  court  of  law. 
R.  V,  Grundan^  Cowp,  315.  A  sentence  of  deprivation  by  a  visitor  of  a 
college,  is  in  the  same  manner  conclusive,  and  the  grounds  of  it  not 
examinable  in  any  court.  PMUps  v,  Buty,  1  Ld,  Raffm.  5. ;  &  C.  2  T, 
R,  346.  See  Har^.  Law  TracU^  464, 465.  So  in  gectment  against  a 
schoolmaster  who  nad  been  removed  by  sentence  of  the  trustees  of  the 
school  (such  power  being  vested  in  them)  for  misbdiaviour,  it  was  held 
that  it  was  not  necessary  for  the  lessors  of  the  plaintiff  to  prove  the 
erounds  .of  the  sentence,  and  that  it  was  not  competent  for  the  de- 
fendant to  disprove  them.    Doe  v.  Hoddon^  3  Dwg.  310. 

Effect  ofjudgmentt  of  Foreign  Courts, 

The  sentence  of  a  foreign  court  of  competent  jurisdiction,  directly 
deciding  a  question  cogni^le  by  the  law  of  the  country,  seems  to  be 
conclusive  here,  if  the  same  question  arises  incidentally  between  the 
same  parties,  provided  the  sentence  be  conclusive  by  the  law  of  the 
foreign  country.   Roach  v,  Garvan,  1  Ves,  sen.  159.  Burrows  v.  Jenrnno^ 
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2  Stra,  733.  SUrffhrd  v.  Oark,  2  Bmg.  380.  Thus  in  an  action  on  a 
covenaot  to  indemnify  the  plaintiff  from  all  debts  due  from  the  late 
partnership  of  plaintiff,  defendant,  and  another,  and  from  all  suits,  &c., 
proof  of  tne  proceedings  in  a  foreign  court  in  a  suit  there  instituted 

X'nst  the  late  partners  for  the  recovery  of  a  partnership  debt,  in 
ch  suit  a  decree  passed  against  them  for  want  of  answer,  per  quod 
the  pbiintiff  was  obliged  to  pay  the  debt,  is  conclusive  against  the  de- 
fendant, who  will  not  be  permitted  to  show  that  the  proceedings  were 
erroneous.  TarleUm  v,  Tarleton^  4i  M.  4r  S.  20.  But  if  it  appears  on 
the  face  of  the  foreign  proceedings  that  the  judgment  is  founded  in  in- 
justice, as  that  the  defendant  has  never  been  summoned,  in  which  case 
the  court  could  have  no  jurisdiction,  the  judgment  will  not  be  con- 
clusive, and  the  courts  here  will  not  give  effect  to  it ;  Buchanan  r. 
RuckeTy  9  East,  192.  S.  C,  1  Camp,  63.,  Cavan  »,  Stewart,  1  Stark. 
525. ;  and  a  judgment  in  the  superior  courts  of  Ireland  may  be  im- 
peached on  the  same  ground.  Ferguton  v.  Mahon,  llA,4rE,  179.  So, 
where  the  judges  in  the  foreign  court  were  interested  parties  ;  pTice 
«.  Deu^uTMt,  8  5m.  279.  But  it  is  otherwise  where  the  proceedings 
have  (according  to  the  law  of  the  foreign  country]  been  served  upon  a 
public  officer  in  the  absence  of  the  defendant.  Becquet  v.  Mac  Carthu, 
MB.  Sf  Ad,  954. ;  and  see  Cowan  v,  Braidwood,  \  M,  ^  G. 882.  In 
order  to  render  the  judgment  of  a  foreign  court  binding  in  this  country, 
it  must  appear  that  it  was  final  and  conclusive  in  the  foreign  court  in 
which  it  was  given  ;  Plummer  v,  Woodimme,  ^B.^C,  637. ;  and  that 
the  parties  were  within  its  jurisdiction  ;  Olncim  v,  Bligk^  8  Bing,  335. 
The  judgment  of  a  foreign  court  will  not  be  regarded  where  it  appears 
on  the  GiQe  of  it  to  be  founded  on  a  misapprehension  of  English  law. 
Noveili  V,  Rotti,  2  B.  f  Ad.  757." 

Whether,  in  an  action  of  debt  or  assumpsit  brought  in  this  country 
upon  a  foreign  judgment,  such  judgment  is  to  be  considered  only  as 
prima  facie  evidence  of  the  debt,  and  its  grounds  liable  to  re-examina- 
tion ;  or  is  to  be  taken  as  conclusive  and  binding  on  both  parties  ;  is  a 
question  on  which  some  difference  of  opinion  has  prevailed.  See  Guin' 
nest  v»  Carroll,  \  B,  Sjr  Ad.  459.  Martin  v.  NicoUs,  3  Simons,  458.  Houl' 
dUch  V,  Ihnega/,  8  Bligh  N.  5.  301.  SloryU  Conflict  of  Laws,  504—508. 
The  judgment  has  been  held  to  be  conclusive  when  properly  pleaded 
in  bar,  though  it  may  be  otherwise  when  attempted  to  be  enforced  by 
an  action,  or  only  offered  in  evidence.  Per  Eyre  C.  J.  in  Philips  v. 
Hunter,  2  H,  Bl,  410.  Burrows  v,  Jemino,  2  Stra.  733.  Plummer  v, 
Woodbume,'^B,  ^  C.  625  Smith  v.  Nicolls,  5  New  Ca.  208.  In  Fer-^ 
guson  V.  Mahon,  \\  A,  ^  E,  179.  the  court  considered  a  judgment  in 
the  C.  P.  of  Ireland  as  conclusive  in  an  action  brought  upon  it,  so  far 
as  regarded  the  merits  or  the  propriety  of  the  decision ;  though  liable  to 
be  contested  on  the  ground  of  defect  of  jurisdiction ;  as,  by  showing 
that  the  defendant  was  never  before  the  court.  In  this  respect  an  Irish 
and  a  foreign  judgment  stand  on  the  same  footing.  Harris  v,  Saunders, 
4 17. 4^  C.  411. 

The  certificate  of  a  vice-consul  has  been  compared  to  a  foreign  judg- 
.  ment ;  but  it  will  not  be  admitted  as  evidence  of  the  facts  stated  in  it. 
Thus  the  certificate  of  a  British  vice-consul  in  a  foreign  country  is  not 
admissible  to  prove  the  amount  of  a  sale ;  though,  by  the  law  of  that 
country,  he  is  constituted  general  agent  for  all  absent  owners  of 
goods,  and  is  authorised  and  compell^  to  make  the  sale  in  question. 

u 
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IValdron  v.  Coombe^  3  Tauni.  162.  post,  p.  149.     See  ant^,  <'  ^fict  of 
Sentences  in  AdmhraUtf  Courts,'*  p.  142. 

Effect  of  Court  Rolls  and  Manor  Books, 

Court  rolls  ivhether  of  a  court  baron  or  customary  court,  are  evi- 
dence as  well  between  the  lord  of  the  manor  and  his  tenants  or  copy- 
holders (B.  y.  P.  t^7,),  as  against  them.  Attorney-General  v.  Hotham^ 
1  Tttm,  217.  An  ancient  customary,  not  properly  a  court  roll  nor 
signed  by  any  of  the  tenants,  but  found  among  the  rolls  and  delivered 
down  from  steward  to  steward,  purporting  to  have  been  made  assensu 
ommum  tenentimn,  has  been  admitted  as  evidence  to  prove  the  course 
of  descent  within  a  manor.  Denn  v.  Spray,  1  T,  R,  466.  So  a  pre- 
sentment by  the  homage  on  the  court  rolls  of  a  manor,  stating  the 
mode  of  descent  of  lands  in  the  manor,  is  evidence  of  such  mode, 
though  no  instance  of  any  person  having  taken  according  to  it  be 
proved.  Roe  v.  Parker,  5  T.  R,  26.  So  entries  of  admissions  durante 
casta  viduifate  are  evidence  of  a  custom  to  hold  on  that  condition, 
though  there  may  be  no  instance  of  a  forfeiture  for  incontinence.  Doe 
V.  Askew,  10  East,  520.  An  entry  of  an  admission,  reciting  a  previous 
surrender  to  the  use  of  a  will,  is'evidence  of  the  surrender,  tlie  latter 
being  lost,  in  proof  of  a  settlement  by  estate.  R,  v.  Thruscross,  I  A.  4r 
E.  126.  In  an  action  by  a  copyholder  acainst  a  freeholder  of  a  manor, 
an  ancient  parchment  writing  preserved  among  the  muniments  of  a 
hianor,  purporting  to  be  signed  by  certain  copyholders  of  the  manor, 
was  hela  to  be  evidence,  as  against  the  plaintiff,  of  the  reputation  of  the 
manor  as  to  a  prescriptive  right  of  common  set  up  by  him.  Chapman 
V,  Cowlan^  13  East,  10.  The  court  rolls  are  evidence  of  proclamations 
before  seizure  of  a  forfeited  copyhold,  though  tendered  on  behalf  of  a 
party  claiming  under  the  lord  after  seizure*  Doev,  HelHer,  3  T,  R,  164. 
A  presentment  of  a  jinr  at  a  manor  court,  setting  forth  the  bounds  of 
the  manor,  is  admissible  evidence  of  the  bounds,  though  mutilated  in 
a  part,  such  part  not  being  apparently  connected  with  the  subject  of 
l)Oundary.     Evans  v.  Rees,  10  A.^  E,  151. 

Entries  of  amercements  on  court  rolls  are  not  in  general  evidence  of 
title  without  proof  of  payment.  Rowe  v.  Brenton,  ZM.^R,  302.  So 
entries  of  fines  assessed,  in  the  books  of  a  deceased  steward,  are  not 
evidence  of  a  custom  to  take  such  fines,  unless  there  be  some  proof  of 
payment.  Dean  of  Ely  v.  Caldecott^  1  Blng,  433.  Presentiments  are  not 
evidence  of  matters  not  within  the  jurisdiction  of  the  homage ;  as  a  pre- 
sentment by  the  freeholders  of  the  right  of  common  enjoyed  by  the 
owner  of  a  certain  farm.     Richards  o.  Sassett,  \0  B,  ^  C.  657. 

Effect  of  Public  Books  and  Public  Documents, 

Public  books  and  documents  are  in  many  instances  evidence,  even  as 
between  strangers,  of  the  facta  therein  recorded.  Thus  the  register  of 
the  Navy  Office,  with  proof  of  the  usage  to  mark  all  persons  dead  with 
the  letters  dd,^  has  been  admitted  to  prove  the  death  of  a  sailor.  B,  N, 
P,  249.  So  the  books  of  the  Sick  and  Hurt  Office,  made  up  from 
returns  of  the  King's  ships,  and  kept  by  a  public  officer  under  the 
Admiralty,  are  evidence  of  the  death  of  a  sailor.     Wallace  v.  Cook, 
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5  Bap,  117.  The  book  at  Lloyd's,  stating  the  capture  of  a  ship,  is 
said  to  be  evidence  of  such  capture  in  an  action  on  a  policy ;  but  it  is 
not  eridence  of  notice  of  the  loss,  unless  to  a  person  who  is  a  subscriber 
to  Lloyd's  and  in  the  habit  of  examining  the  books  there.   Abel  v.  Potts, 

3  Esp.  842.  And  a  certificate  by  an  agent  of  Lloyd's  is  not  evidence  of 
the  amount  of  damage  even  against  a  subscriber.  Drake  v.  Marryat, 
I  B,S^  C.  473.  The  log-book  of  a  man-of*war  is  evidence  to  prove  the 
time  of  a  vessel  sailins  under  its  convoy,  in  an  action  on  a  policy  upon 
such  vessel.  D'ltram  v.  Jowett,  1  Esp,  427.  Such  log-book,  however, 
is  only  evidence  when  produced  as  an  official  public  book  firom  the  Ad- 
miralty ;  Rundlev,  Beaumont,  4i7ing.537.;  otherwise  it  can  only  be  used 
to  refresh  the  memory  of  the  person  who  made  the  entries.  Burrough  v, 
Martin^  2  Camp.  112.  An  official  letter  written  at  the  end  of  a  voyage  by 
the  captain,  and  produced  from  the  Admiralty,  seems  to  have  been  held 
evidence  of  the  facts  stated  in  it,  in  a  suit  inter  alioi,  in  Watson  v.  King^ 

4  Camp*  275.    Muster  rolls  of  the  King's  ships,  produced  from  the  Aa-> 
miralty,  are  evidence  of  the  fact  that  persons  therein  named  were  then  on 
board.    Semb,  Barber  v.  Holmes,  ZEsp,  190.    A  copy  of  the  searcher's 
report  at  the  Custom  House  is  evidence  of  the  cargo  on  board ;  being 
an  official  paper  made  under  a  statute.    Johnson  v.  Ward,  6  Esp,  48. 
The  bank-books  are  the  best  evidence  to  prove  a  transfer  of  stock ;  the 
testimony  ofthe  broker  is  not  enoi:^h.  Breton  v.  Cope,  Peake^dO.  So  the 
book  from  the  master's  office  in  K.  B.  will  prove  a  person  an  attorney 
of  that  court,  without  production  of  the  roll.  R.  v,  Crosiley^  2  Esp,  526. 
The  poll-books  at  an  election  are  evidence.    Mead  v,  Robinson,  Wil/es, 
424.    So  the  polling  papers,  handed  in  at  a  municipal  election  and  pro- 
duced by  the  town  clerk,  are,  it  seems,  evidence  or  the  vote  given  ;  but 
the  custody  of  them  must  be  traced,  so  as  to  identify  them  as  original 
papers  ;.  and  the  mere  production  of  papers,  purporting  to  be  such,  by  a 
succeeding  town  clerk,  b  not  enough.     R,  v.  Ledgard,  B  A,  ^  E, 
535.     So  the  books  of  the  King's  Bench  and  Fleet  prisons  are  admis- 
sible to  prove  the  dates  of  the  commitment  and  discharge  of  prisoners  ; 
R,  V.  Aickles,  Leach,  C.  L.  436. ;  but  quanre ;  for  these  books  are  not 
kept  by  any  public  authority ;  and  thev  are  at  all  events  not  evidence 
of  the  cause  of  commitment,  of  which  the  commitment  itself  is  the  best 
evidence.     Sake  v.  Thomas,  B  B,  ^  P,  188.    The  copy  of  an  official 
paper  containing  the  number  of  passengers  on  board  a  vessel,  made  by 
the  captain  in  pursuance  of  an  act  of  parliament  and  deposited  at  the 
India  House,  is  admissible  to  show  the  number  and  description  of  the 
persons   on  board  the   vessel.      Richardson  v,  MeUish,  R,  4*  M.  66. 
5.  C.  2  Bing,  229.     Excise  books,  transcribed  from  the  malster's  speci- 
men paper,  are  evidence  agdnst  him,  without  calling  the  officers  who 
have  transcribed  them.    R.  v.  Grimtvood,  1  Price,  369.    Shipping  entries 
at  the  Custom  House  have  been  disallowed  as  evidence  to  fix  a  party 
with  fraud,  unless  the  original  note,  from  which  the  entry  was  made, 
be  produced,  and  it  be  traced  to  him  or  his  agent.    Hughes  v.  Wilson, 

1  mark,  179.  So  an  entry  of  the  sale  of  a  ship  in  the  register  of  the  Cus- 
tom House  is  not  evidence  of  ownership  without  connecting  the  party 
with  it,  though  made  under  an  act  of  parliament.    Eraser  v,  Hipkins, 

2  Taunt,  5.  The  books  of  the  clerk  of  the  market,  made  up  under 
47  G.  3.  s.  2.  c.  68.,  are  not  per  se  evidence  of  the  contract  ot  sale  as 
between  the  buyer  and  seller  of  coals  in  London,  though  the  Act  makes 
auch  entries  evidence  **  in  all  actions  touching  any  thing  done  in  pur- 
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suance  of  it."  Brown  v,  Capel^  M,  4*  M,  374.  Entries  in  the  books 
of  the  clerk  of  the  peace,  of  deputations  man^  years  since  granted  to 
gamekeepers  by  the  owner  of  a  manor,  are  evidence,  without  produc- 
tion of  the  deputations  themselves,  to  show  that  the  party  therem  men- 
tioned  exercised  the  right  of  appointing  gamekeepers.  Hunt  v.  Andrewif 
8  B.^  A.  a41. ;  and  see  Eushworth  v.  Craven,  1  APCl.  4r  F.  417.  A 
manuscript  book  of  the  date  of  Eliz.,  purporting  to  be  written  by  an 
officer  of  the  Duchy  of  Lancaster  and  describing  the  duties  of  the 
office,  is  not  evidence  in  behalf  of  his  successor  claiming  to  exercise 
the  same  rights  and  duties  under  an  appointment  from  the  duch^, 
though  the  book  has  been  always  kept  and  referred  to  as  authority  m 
the  duchy  office,  Jewbon  r.  Dyson,  2  M.  ^  Rob,  811,  Where  the 
plaintiff,  the  surgeon  of  a  workhouse,  was  desirous  of  disproving 
neglect  of  a  pauper,  he  was  not  permitted  to  put  in  evidence  a  journal 
kept  by  him  and  stating  his  attendances,  though  it  iras  kept  by  order 
of  the  Poor  Law  Commissioners  under  4  &  5  W.  4.  c.  76.  Merrick  r. 
Wakley,  %  A,  8f  E,  170.  Returns  of  sales  of  com  under  1  &  2  G.  4. 
c.  87.  are  not  conclusive  evidence  to  show  the  parties  to  whom  the 
corn  was  delivered ;  for  it  is  no  part  of  the  duty  of  the  com  factor  to 
mention  this  in  the  retum ;  and,  quare,  if  they  are  evidence  at  all 
for  this  purpose  ?  IVoodley  v.  Brown,  2  Bing,  521.  An  entry  in  a 
vestry  book,  stating  that  A.  was  duly  elected  treasurer  of  the  parish 
at  a  vestry  duly  held  in  pursuance  of  notice,  is  evidence  of  such 
election,  and  of  its  r^ularity.  B.  v.  Martin,  2  Camp.  100.  Hartley  v. 
Cook^  5  C  4*  ^*  ^1*  But  it  must  appear  by  the  entry,  or  aliunde,  that 
the  meeting  was  duly  convened  after  pro|)er  notice.  Heytham  r.  Fortter, 
5  M,  4*  B.  277.  So  a  wardmote-book  proves  the  election  of  a  constable 
in  the  city  of  London.  UnderhiU  v,  Wiltt,  3  E$p.  56.  In  an  action 
for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew  claimed  in  right 
of  his  messuage,  an  old  entry  in  the  vestry-book,  signed  by  the  church- 
wardens, stating  repairs  of  the  pew  by  a  former  owner  of  the  messuage 
(under  whom  the  plaintiff  claims),  m  consideration  of  his  using  it,  is 
evidence  to  prove  tne  plaintiff's  title ;  for  it  is  made  by  the  church- 
wardens on  a  subject  within  the  scope  of  their  official  authority.  Price 
r.  Liitlewood,  3  Camp,  288.  But  see  Cooke  t>.  Banks,  2  C  4*  P.  478. 
The  book  kept  by  the  Secretary  of  Bankrupts  was  held  not  even  se- 
condary evidence  of  a  certificate.  Henry  v,  Leigh,  3  Camp,  498.  The 
transfer-book  of  a  railway  company  is  not  evidence  of  the  title  of  the 
transferee,  though  an  act  of  parliament  makes  the  entry  necessary 
to  complete  the  title.  Hare  v.  Waring,  8  M,S^  W,  362.  Nor  is 
the  memorial  of  a  registered  conveyance  evidence  of  such  convey- 
ance. Per  Parke  B.,  f6.  379.  But  the  book  of  proceedings  of  nulway 
directors,  purporting  to  be  signed  by  the  chairman  or  deputy  chairman, 
is  usually  made  evidence  of  the  facts  stated  in  it  by  the  act  passed 
for  establishing  the  company  :  and  in  such  cases  proof  of  the  signa- 
ture is  unnecessary.  Sheffield  and  Manchester  Railway  v.  Woodcock, 
1M,^W.  574, 

Land4ax  books,]  Land-tax  assessment  books  are  evidence  of  the 
occupation  of  land  by  the  parties  named  in  them.  JJoe  v,  Seaion,  2  A. 
S^  E,\l\,  But  where  it  was  proved  to  be  usual  to  make  no  alteration 
in  the  name  as  lone  as  the  .land  was  in  the  same  fondly,  they  were  re- 
jected.   Doe  V,  Arkwright,  ib,  182. 
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Kereddi*  book*.]  The  Heralds'  yisitation  books,  made  under  com- 
missions regularly  issued  till  the  close  of  the  seventeenth  century 
(2  James  8.)*  are  evidence  of  the  facts  therein  recorded  in  matters  of 
pedigree.  J9.  N,  P.  24a  Report  an  Public  Records,  1800,  p.  82.  And 
]t  is  usual,  and  safer,  to  be  prepared  with  evidence  of  the  commissions  j 
though,  as  they  were  general  ones,  and  not  merely  issued  pro  hoc  vice, 
such  evidence  is,  perhaps,  not  strictly  necessary.  See  anie.  Proof  of 
Inquiiitions,  pp.  75,  76.  But  a  pedigree,  deduced  from  these  books  and 
drawn  up  by  a  (lerald,  is  not  admissible.  King  v,  Foster,  T.  Jones, 
224.  2  Roln  Ab.  686.  So  a  written  pedigree,  purporting  to  be  made  by 
one  of  the  family  and  entered  in  the  herald's  books,  is  not  evidence. 
Per  Fortescue  J.,  12  Vin.  Evid,  p.  119.  An  affidavit  stating  the  mem- 
bers of  deponent's  family,  found  in  the  herald's  office,  may  be  good  evi- 
dence &s  a  declaration ;  and,  where  the  orieinal  was  lost,  an  entry  of 
it  in  their  books  has  been  allowed  as  secondary  evidence.  Per  Little* 
dale  J.,  J)oe  v.  Gnscoigne,  2  Stark,  Ev,  Appi  1087. 

Bishoj^s  registers,]  The  register  book  of  the  bishop,  containing  en- 
tries of  the  ousiness  transacted  at  visitations,  has  been  admitted  as 
evidence  of  the  right  of  nomination  to  a  curacv.  Arnold  v.  Bishop  of 
Bath  and  WeUs,  5  Bing.  316.  So  episcopal  booKs  have  been  admitted  as 
evidence  of  vicarial  endowments.  Tucker  v.  WHkins,  4  Sim,  262.  Leo^ 
nard  v,  Frankfyn,  I  Daniel,  34.  An  enrolment  book  of  leases  granted 
by  the  Bishop  of  Durham  was  allowed  as  secondary  evidence  of  a  lease, 
on  behalf  of  one  claiming  under  the  bishop  ;  being  a  public  muniment ; 
Humble  v.  Hunt,  Holt  N.  P.  C  601. ;  and  a  similar  register  of  Chapter 
leases,  from  the  Chapter  House  of  Salisbury,  was  admitted  as  evidence 
of  reputation  respecting  the  limits  of  a  parish.  Per  Tindal  C.  J.  in 
Coombs  V.  Coether,  M*  4*  ^*  398.    See  ante,  p.  74.  95.  as  to  Enrolments, 

Certificates.]  Notarial  and  consular  certificates  are  not  evidence  of 
the  fiicts  certified.  Ej:  parte  Church,  ID.^R,  J24.  Waldron  v,  Coonibe, 
3  Taunt,  162.,  ante,  p.  145, 146.;  and  a  copy  of  a  charter-partv  made  by 
a  foreign  notary,  and  delivered  to  the  parties,  is  not  admissible  proof  of 
the  contract,  though  such  copies  are  received  in  the  forei^  courts. 
Brown  v.  Thornton,  6  A,  ^  E,  \S5,  A  certificate  of  ordination  under 
the  seal  of  the  bishop  is  evidence  of  holy  orders.  R,  v.  Bathwick, 
2B.^  Ad.  639. 

Post^4nark,]  The  post-mark  on  a  letter  has  been  admitted  as  evidence 
of  the  date  of  its  being  sent ;  Abbey  v,  LiU,  5  Bing,  299. ;  Plumer^s  case, 
R,  4*  R-  C,  C,  264. ;  and  as  proof  of  the  receipt  of  its  contents.  Arcangelo 
V,  Thompson,  2  Canm,  620.  But  a  post-mark  may  be  contradicted  by 
parol  evidence  of  the  real  date  of  posting.  Stodken  v,  Collin,  7  M,  ^ 
fF.5l5.     Vide  ante,  p.  B3. 

Books  of  history,]  A  general  history  may  be  given  in  evidence  ta 
prove  B  matter  relating  to  the  kingdom  in  general.  B,  N.  P,  246.  Km, 
Ab,  Ev,  (A,  b,  40.).  Thus  chronicles  have  been  admitted  to  prove  that 
at  a  certain  period  Charles  the  Fifth  of  Spain  had  not  surrendered 
the  crown  to  Philip,  yeale  o.  Fry,  cited  1  Salk,  282.  But  historical 
evidence  of  this  kind  b  only  to  be  used  in  proof  of  a  matter  concerning 
the  government,  and  was  therefore  rejected  as  proof  that  King  Alfred 
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was  the  founder  of  a  college.  Cochnan  v.  Maiher,  I  Bamardist,  14.  See 
Brounker  v.  Aikytu,  Skin,  Rep.  15.  Nor  can  it  be  admitted  in  proof  of 
a  local  custom  :  thus,  Camden's  Britannia  was  held  to  be  no  evidence 
on  an  issue  whether,  by  the  custom  of  Droitwich,  salt-pits  could  be 
sunk  in  any  part  of  the  town.  Stainerv,  Burgesses  o/Droiitcick,  I  Salk, 
281.  Nor  is  it  evidence  of  the  creation  of  a  peerage.  Fawe  Peerage^ 
6  CL  4-  K  526, 

Efict  of  Corporation  Books. 

The  public  acts  of  a  municipal  corporation,  registered  in  their  books, 
may  be  proved  by  the  books  themselves,  which  are  evidence  of  them 
even  as  between  strangers.  Case  of  Thetford,  12  Vin.  Ab.  90.,  and  cases 
cited  ante^  p.  84.  Thus  an  entry  of  the  disfranchissement  of  a  corporator 
is  evidence  to  restore  his  competency  as  a  witness,  and  cannot  be  colla- 
terally examined  on  the  merits.  Brown  v.  London,  1 1  Mod.  225.  But  the 
books  of  a  corporation,  whether  public  or  private,  are  not  admissible 
in  their  favour  as  to  matters  of  a  private  nature ;  as,  to  establish  a 
claim  of  toll;  Brett  v.  Beales,  M.  4"  M.  419.,  cited  ante,  p.  33. ;  S.  C. 
5  M.  Sf  R.  435. ;  Marriage  v.  Latvrence,  3  B.  ^  A.  142.  ;  London  v. 
Lynn,  1  H.  J?/. 214.  (ft);  or  a  right  to  appoint  a  curate,  as  against  the 
vicar;  Att.  Gen.  v,  Warwick,  4i{ux«.222. ;  or  an  exclusive  right  of 
trading.  Dames  v.  Morean,  \  C.^  J.  590-3.  So  where  a  water  com- 
pany was  sued  on  a  bond,  their  books  were  rejected  as  proof,  for  them, 
that  the  bond  was  executed  at  an  irregular  meeting,  although  the 
plaintiff  was  a  proprietor,  and  the  private  act  required  such  books 
to  be  kept,  and  to  be  open  for  inspection  to  proprietors.  Hill  v. 
Manchester  Water  Works,  5  JB.  4"  ^d.  866.  Where  plaintiff  sued  the 
corporation  (o£  which  he  was  an  alderman)  on  a  bond,  and  de- 
fendants pleaded,  1.  Fraud,  2.  That  the  bond  was  irregularly  executed 
contrary  to  a  bye-law,  Parke  B.  admitted  the  books  of  the  corporation 
to  prove  the  bye-law,  but  rejected  them  as  evidence  for  the  defendants 
of  a  pecuniary  transaction  between  the  plaintiff  and  the  corporation  in 
proof  of  the  fraud.  Holdsworih  v.  Mayor  of  DartmotUh,  Exeter,  S.  A, 
1838,  MSS. 

Effect  of  Parish  Registers,  ^c. 

The  registers  of  christening,  marriages,  and  burials,  preserved  in 
churches,  are  good  evidence  ot  the  facts  which  it  is  the  duty  of  the 
officiating  minister  to  record  in  them.  B,  K.  P.  247.  Doe  v.  Bray, 
S  B.  jr  C.  816.  Where  it  appeared  that  the  practice  was  to  make  en- 
tries in  the  general  parish  register,  once  in  three  months,  out  of  a  day- 
book in  which  the  entries  were  made  immediately  after  the  christening, 
or  on  the  same  morning ;  and  in  the  day-book,  after  a  particular  entry, 
the  letters  B.  B.  (signifying  base-bom)  were  inserted  which  were 
omitted  in  the  register,  it  was  held  that  evidence  of  the  day-book  could 
not  be  received  ;  for  that  there  could  not  be  two  parish  registers.  May 
V.  May,  2  Stra,  1073.  The  register  is  in  itself  no  evidence  of  the 
identity  of  the  parties.    Bhrt  v.  Barlow,  1  Doug.  170. 

The  books  o^  Fleet,  King's  Bench,  and  May  Fair  marriages  are  not 
evidence  to  prove  a  marriage ;  for  they  were  not  made  by  public  autho- 
rity. They  are,  in  fact,  only  private  memorandums  kept  by  ministers 
who  officiated  at  clandestine  marriages  contraryto  the  canons  of  the 
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church.  S^e  Bwm  tm  Fleet  Registers,  ch.  6.  Such  a  register,  however, 
may,  if  signed  by  a  party,  be  equivalent  to  a  declaration  by  such  party  ; 
and,  as  such,  admissible  where  hearsay  is  admissible.  Lioyd  t>.  Passing" 
kam,  16  VeSu  50,  A  register  of  a  foreign  chapel  is  not  admissible  in  our 
courts  to  prove  a  marriage  abroad ;  Leader  v,  Barry,  1  £sp,  353. ;  nor 
of  a  dissenting  chapel ;  £br  it  is  not  a  public  document.  Newham  v. 
BaiMy,  1  Ph»U,  Rep.  315.  Ee  parte  Tavlor,  \  J.^  W.  483.  So  a  copy 
of  a  register  of  baptism  kept  in  the  island  of  Guernsey  is  not  admissible. 
Htiet  V.  he  Menaner^  1  Caa^s  Ccu  Vlb,.  But  the  legislature  has  lately 
provided  that  certain  non-parochial  registers  of  births,  baptisms,  deaths, 
burials,  and  marriages  shall  be  admissible  evidence.  See  3  &  4  Vict. 
c  92.,  cited  on/e,  p.  84. 

An  entry,  in  a  parish  register  of  baptism,  of  the  time  of  a  child's 
birth  is  not  evidence  of  the  age,  the  clergyman  having  no  authority  to 
make  it.  Wihen  v.  Law,  3  ^arh,  63.  But  it  may,  if  it  can  be  shown  on 
whose  information  it  was  made,  be  admissible  as  a  declaration  ;  8.  C  / 
and  in  the  ecclesiastical  courts  it  is  ''  adminicular"  evidence  of  minority. 
Agg  r.  Davies,  2  PAUL  Rep.  345.  Nor  is  the  register  of  the  christening 
ofa  child  in  a  particular  parish  evidence,  unaccompanied  by  other  cir- 
cumstances, that  the  child  was  bom  in  that  parish.  R.  v.  Korth 
Petherton,  S  B.^C.  508.  It  seems,  however,  that,  if  the  age  of  the 
party  baptized  can  be  shown  to  correspond  with  the  date  of  the  entry, 
so  as  to  prove  baptism  immediately  after  birth,  this  is  some  evidence  of 
birth  in  that  parish.  R,  v.  St.  Katharine,  5B.  ^  Ad.  970. ;  and  see  R. 
V,  Lubbenham,  ib.  968.  Where  a  register  of  baptism  stated  that  the 
child  was  illegitimate,  Alderson  J.  sSmitted  it  as  proof  of  that  fact, 
observing  that  similar  evidence  had  been  admitted  in  another  case. 
Cope  V,  Cope,  1  M.  ^  Rob.  269.  But  the  evidence  was  allowed  to  be 
of  little  weight,  and  to  amount  to  mere  "  reputation  in  the  village.*' 
Ib.  276.  A  register  of  marriage  is  evidence  of  the  time  of  the  marriage. 
Doe  V.  Barnes,  1  M.  4*  Rob.  386.  An  entry  by  a  minister  of  a  baptism 
which  took  place  before  he  became  minister,  and  of  which  he  received 
information  from  the  parish  clerk,  is  not  admissible ;  nor  is  the  private 
memorandum  of  the  fact,  made  by  the  clerk  who  was  present  at  the 
baptism.    Doe  v.  Bray,  BB.^C.  813. 

As  to  the  provisions  of  the  late  acts  for  registering  births,  deaths,  and 
marriages,  see  ante,  p.  84, 85.  As  those  acts  require  a  fuller  statement  to 
be  entered  in  the  registers  than  heretofore,  a  question  may  hereafter 
arise  how  far  the  register  will  be  evidence  of  all  the  facts  stated  in  it ; 
as  the  time  and  place  of  birth,  age,  description,  &c. 

Eject  of  Ship's  Register. 

A  ship's  register,  describing  it  to  be  British  built,  is  no  evidence  of 
that  fact  as  against  ^third  persons.  Reusse  v.  Meyers,  3  Camp.  475. 
The  register  made  under  tlie  Shipping  Acts  (ante,  p.  85.)  is  not  evi- 
dence of  ownership,  except  as  against  the  persons  who  made  the  affi- 
davit or  declaration.     Cooper  v.  South,  4  Taunt.  802. 

Eject  of  Awards. 

An  award,  regularly  made  by  an  arbitrator  to  whom  matters  in  dif- 
ference are  referred,  is  conclusive  in  an  action  at  law  between  the 
parties  t&  the  reference  upon  all  matters  inquired  into  within  the 
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submisnon.  1  PMll.  Ev.  360.  Campbell  v.  Twendow,  1  Price,  81. 
Thus  where  a  covenantor  and  covenantee  submitted  the  amount  of 
damages  on  a  breach  of  covenant  to  arbitration,  the  award  was 
held  conclusive.  WhUekead  v.  TaUersaU,  \  A.S^  E.^9\.  So  where 
in  an  action  of  ejectment  it  appeared  that  the  lessor  of  the  p1ain« 
tiff  and  the  defendant  had  before  referred  their  rieht  to  the  land  to 
an  arbitrator,  who  had  awarded  in  favour  of  the  lessor,  it  was  held 
that  the  award  precluded  the  defendant  from  disputing  the  lessor's 
title.  Doe  «.  Rotter,  3  East,  15.  But  where,  on  a  reference  by  land- 
lord and  tenant,  the  art»trator  awarded  that  a  stack  of  hay,  lefl  upou 
the  premises  by  the  tenant,  should  be  delivered  up  by  him  to  the  land* 
lord  upon  the  tenant  being  paid  a  certun  sum,  it  was  held  that  the 
property  in  the  hay  did  not  pass  to  the  landlord  on  his  tender  of  the 
money,  by  mere  force  of  the  award*  Hunter  v.  Rice,  15  Eatt,  100. 
Where  the  commissioners  under  an  inclosure  act  were  directed  to  make 
an  award  respecting  the  boundaries  of  a  parish,  and  to  advertise  a  de- 
scription o^  the  boundaries  so  fixed,  and  the  boundaries  so  fixed  were 
to  be  inserted  in  their  award,  and  to  be  binding,  final,  and  conclusive  ; 
but  the  boundaries  mentioned  in  the  award  varied  fi'om  those  which 
had  been  advertised  ;  it  was  held  that,  the  commissioners  not  having 
pursued  their  authority,  their  award  was  not  binding  as  to  the  boun- 
daries.    R.  V.  Wathbrook,  ^B.SfC.  732. 

An  award  made  on  a  reference  of  all  matters  in  difference  between 
the  parties  will  not  be  a  bar  with  regard  to  any  demand  which  was  not 
in  difference  between  them  at  the  time  of  the  submission,  nor  referred 
by  them  to  the  arbitrators.  Ravee  v.  Fanner^  4  T,  R,  146.  Smith  p. 
Johruon,  15J^a»/,  213.  And  awards  under  inclosure  acts  are  on  the 
same  footing  as  private  submbsions  ;  therefore  if  such  an  award  goes 
beyond  the  powers  of  the  commissioners,  it  is  void  pro  tanto  ;  and  if  it 
omit  to  decide  on  anything  within  the  scope  of  the  submission,  the  in^ 
terest  of  parties  remains  in  ttato  quo.  Per  Best  C.  J.  Thorpe  «. 
Cooper,  5  Bing.  189.  But  where  an  action  by  a  person  for  salary,  and 
also  for  damages  for  dismissal  from  service,  was  referred,  and  the 
plaintiff  gave  evidence  of  dismissal,  but  claimed  no  damages  for  it  before 
the  arbitrator,  who  only  awarded  the  amount  of  salary ;  held  that  the 
award  was  nevertheless  a  bar  to  a  second  action  for  damages  for  the 
dismissal.  Dunn  v,  Murray,  9  B,  ^  C,  780.  See  Hadley  v.  Green, 
9C,^J.  374. 

The  judgment  of  an  usurped  jurisdiction  between  parties  is  not  ad- 
missible as  an  award  without  proof  of  mutual  submission.  Rogert  v. 
Wood,  2B.^  Ad.  245. 

An  award  made  on  ^ectment  brought  by  A.  against  a  mortgagor, 
afler  mortgage,  is  not  evidence  for  A.  on  an  ejectment  brought  by  the 
mortgagee  against  him.  Doe  v.  Webber,  \  A,  ^  E.  l\9.  But  where 
the  right  to  a  watercourse  and  a  question  of  boundary  were  referred  by 
a  submission  between  A.  and  his  tenant  B.  on  the  one  side,  and  C,  a 
neighbouring  landowner,  on  the  other,  the  award  was  held  admissible 
evidence  for  C.  on  both  points  in  a  subsequent  action  by  him  against 
B. ;  although  B.  had,  in  the  mean  time,  becometenant  of  the  same  land 
to  another  landlord  under  whom  he  now  justified,  and  who  was  not 
shown  to  be  in  privity  with  A.  Breton  v.  Knig^ht,  Wmton  Sum.  A.  1837, 
per  Tindal  C.  J.,  confirmed  in  Scacc.  on  motion  for  new  trial,  MSS, 
On  an  issue  between  plaintiff  and  an  execution  creditor  of  B.,  whether 


mwing  crops  belonged  to  B.,  an  award  made  between  pbdntifT  and 
B.,  touching  the  cropa,  just  before  the  execution,  was  held  admissible 
«s  against  the  defendaot.     Jlwrpe  v.  Eyre^  XA.^E.  920. 

An  award  of  money  is  evidence  umier  an  account  stated.  Keen  v, 
Batihorct  1  E§p,  194.  And  in  assumpsit  on  a  policy^  Lord  Kenyon  ad- 
mitted evidence  that  the  defendant  had  agreed  to  be  bound  by  an  award 
to  which  other  persons  were  parties^  and  that  the  award  was  in  fiivour 
of  the  plaintiff.     Kmgtton  v.  PJke^,  Peake,  228. 

That  an  award  is  not  evidence,  as  between  strangers,  even  in  a  matter 
in  which  hearsay  is  admissiblef  see  JB^imiiw  v.  Bees,  10  A.  4*  E.  151., 
cited  on/^,  p.  29. 

Of  the  effect  of  awards  under  enclosure  acts,  see  further  ante^  p.  100* 


STAMPS. 


The  subject  of  stamps,  though  important  and  useful  at  Nisi  Prius,  is 
one  that  cannot  be  treated  of  at  length  in  a  work  of  this  kind.  The 
foUowing  summary  only  professes  to  contain  the  leading  principles  and 
a  selection  of  some  of  the  most  important  decisions  upon  this  head. 

Ejfed  of  want  of  siamp,]  The  several  statutes  for  the  imposition 
of  stamp  duties  (of  which  5  IV,^  M,  c,2l.is  one  of  the  earliest)  pro- 
vide that  no  instrument,  requiring  a  stamp,  shall  be  pleaded  or  given  in 
evidence  in  any  court ;  or  admitted  in  anv  court,  to  be  good,  uteju/,  or 
available  in  law  or  equity ;  until  as  well  the  duty,  as  the  penalty  (if 
incurred),  shall  be  paid,  a  receipt  under  the  hand  of  the  proper  officer 
produced,  and  the  instrument  marked  or  stamps  wito  the  lawful 
stamp. 

An  instrument,  therefore,  requiring  a  stamp,  cannot  be  produced  in 
evidence  without  being  staroned  ;  and  if  parties  agree  by  parol  or  by 
implication  to  be  bound  by  the  same  terms  as  those  contained  in  an^ 
other  written  instrument,  the  latter  cannot  be  given  in  evidence  unless 
properly  stamped.  Turner  v,  Power^  1  B,Sf  C,  625.  Walliss  v.  Broad- 
ient,  4A.4rE.  877.  Drani  v.  Brown,  3B,^C,  665.  When  an  unstamped 
instrument  in  writing  has  been  lost,  12.  v.  Castle  Morton,  SB,^A,  588.» 
or  destroyed  even  by  the  party  who  objects  to  the  want  of  the  stamp, 
Bippmer  v.  Wright,  2B,^  A,  478.,  parol  evidence  of  the  contents  is 
inadmissible.  But  in  some  cases  in  which  an  instrument  has  been 
lost,  which  is  not  proved  to  have  been  properly  stamped,  that  fact  may 
be  presumed  ;  as  where  an  indenture  of  apprenticeship,  executed  thirty 
years  before,  was  lost,  it  was  presumed  to  nave  been  properly  stamped, 
though  an  officer  from  the  stamp-office  proved  that  it  did  not  appear 
that  any  such  indenture  had  been  stamped.  22.  v.  Long  Buckby,  7 
East,  45.  So  an  order  of  payment  given  by  the  defendant  to  the  piainx 
ti^  and  lost  by  the  latter,  will  be  presumed,  as  against  defendant,  to 
have  been  duly  stamped.  Pooley  v,  Goodwin,  ^A,^E.  94.  And  where 
A  partv  refuses  to  produce  an  agreement  ailter  notice,  it  will  be  pr^ 
sumeJ,  as  ag^unst  him,  to  be  properly  stamped.  Cmp  o,  Anderson, 
lStark.35. 

Where  the  transaction  is  capable  of  being  Ic^ly  proved  by  other 
evidence  than  that  of  the  instrument  which  ought  to  b^  a  stamp,  such 
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evidence  may  be  resorted  to :  thus,  where  a  proniinory  note  appears 
to  be  improperly  stamped,  thepkuntiff  may  resort  to  the  original  con- 
sideration. Farr  v.  Price,  1  EaHf  58.  Tyte  v.  Jones,  id,  (n).  And  a 
verbal  admission  of  a  debt,  and  promise  to  pay  it,  may  be  proved, 
though  the  party  at  the  same  time  gave  an  unstamped  admission  and 
promise  to  pay.  Singleton  v.  Barrett^  2C,^  J,  368.  So,  though  an 
unstamped  receipt  is  no  evidence  of  payment,  the  fact  of  payment  may 
be  proved  by  a  witness  who  was  present.  Ramhert «.  Cohen^  4  Etp. 
213.  Where  an  action  is  brought  upon  an  instrument  which  ought  to 
be  stamped,  and  the  form  of  the  pleading  is  such  that  at  the  trial  it  is 
not  necessary  to  produce  it,  a  court  of  law  will  not  examine  whether  it 
is  legally  available  with  reference  to  the  stamp  laws.  Per  Lord  Eldon 
C,  Huddletton  v.  JBritcoe,  1 1  Ves.  596.  Thynne  v.  Protheroe,  2M.^ 
&  553.  When  a  bill  of  exchange  on  a  wrong  stamp  has  been  given  for 
goods  sold,  the  vendor,  in  suing  for  the  price,  need  not  prove  notice  of 
dishonour.     Cundy  v.  Marriott^  \  B,^  Ad,  696. 

If  a  plaintiff  succeeds  in  making  out  a  case  of  implied  or  oral  con- 
tract, and  it  does  not  appear  on  the  cross-examination  of  his  witnesses 
that  there  was  any  contract  in  writing,  the  defendant  will  not  be  allowed 
to  give  an  unstamped  written  contract  in  evidence  for  the  purpose  of 
nonsuiting  the  plaintiff.  Fielder  v,  Ray,  6  Bing^  332.  R,  v,  Padstow, 
4  ^.  4-  Ad,  208.  Magnay  v.  Knight,  \  M,^  G.  944.  A  parti^  who 
executes  the  counterpart  of  a  deed,  properly  stamped,  cannot  object  to 
its  admissibility  in  evidence,  on  the  ground  that  the  original  is  not  pro- 
perly stamped.    Paid  v.  Meek,  2  Y,  ^  J.  116. 

Unstamped  inttrument,  when  evidence  for  collateral  purposes,]  In 
many  cases  an  instrument,  not  legally  stamped,  is  admissible  to  prove  a 
collateral  fact.  Thus  in  an  action  of  debt  for  bribery  at  an  election, 
an  unstamped  promissory  note  paj'able  to  the  defendant,  which  the 
witness  said  he  nad  given  for  the  rep83'roent  of  money  received  bv  him, 
es  a  voter,  from  the  defendant,  is  evidence  to  corroborate  the  testimony 
of  the  witness.  Dover  v,  Maestaer,  5  Esp.  92.  So  an  unstamped 
agreement  has  been  admitted  between  the  parties  to  prove  usury. 
Nash  V.  Duncomb,  1  M,  ^  Rob,  104.  Or  to  snow  the  ill^al  considei^ 
ation  of  the  plaintiff's  debt.  Coppock  v.  Bower,  ^  M,  ^  W*  361,  Or 
to  refresh  a  witness's  memory ;  ante,  p.  131.  An  unstamped  promissory 
note  may  be  given  in  evidence  to  establish  fraud  by  showing  that  it 
was  written  by  the  maker  in  a  state  of  intoxication.  Gregory  v.  Fraser^ 
3  Camp,  454.  Keable  v.  Payne,  SA,4r  E.  555.  And  an  allegation  that 
plaintiff  delivered  up  a  guarantee  may  be  proved  by  delivery  of  an  un» 
stamped  guarantee.  Haifh  «.  Brooks,  10  A,  S^  E,  309.  The  court  nay 
inspect  an  unstamped  wnting  for  the  purpose  of  ascertaining  whether 
its  contents  preclude  the  admission  of  parol  evklence.  R,  v.  Pen" 
dleton,  15  East,  449.  But  such  an  instrument  cannot  be  read  to  the 
jury  as  evidence  of  the  contract,  or  any  part  of  it,  in  respect  of  which 
the  plaintiff  sues.  Jardine  v,  Payne,  \  B,  ^  Ad.  670.  Where  a  party 
declared  upon  two  written  agreements,  by  the  second  of  which  vari- 
ations were  made  in  the  first,  and  there  were  counts  upon  each  sepa- 
rately, and  it  appeared,  when  the  instruments  were  produced  in  evidence 
by  the  plaintiff,  that  the  first  only  was  stamped,  it  was  held  that  the 
second  could  not  be  read  in  evidence  to  support  the  plaintiff's  case, 
but  might  be  looked  at  by  the  court  in  order  to  ascertain  whether  the 
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first  was  altered  by  it ;  and  that,  if  it  was,  the  plaintiff  could  not  ex* 
elude  the  second  agreement,  and  proceed  upon  tne  first  only,  Eeed  v. 
Deere 1 7  ^.  4*  C  261.  Where,  in  an  action  against  an  acceptor,  it 
appeared  that  on  the  bill  becoming  due  his  name  had  been  erased  and 
another  bill  (unstamped)  drawn  on  the  back  of  the  first,  it  was  held 
that  the  unstamped  bill  could  not  be  submitted  to  the  jury  for  the  pur* 
pose  of  drawing  the  conclusion  that  the  first  bill  had  been  cancelled. 
Sweeting  v.  HalMe^9B.  4*  C  365.  But  where  the  plaintiff  proved  a 
deposit  of  money  on  certain  terms  contained  in  a  promissory  note  duly 
stamped,  and  the  note  was  afterwards  altered  by  consent  so  as  to  be- 
come invalid  for  want  of  a  fresh  stamp,  it  was  held  to  be  still  admissible 
evidence  of  the  terms  of  the  deposit.    Sutton  v,  Tootner^  7  B,^C.4\6. 

Several  $tampt:  several  conlracU  unth  one  stamp;  and  number  of 
words.']  Where  the  subject  matter  of  the  instrument  is  joint,  though 
several  persons  are  interested  in  it,  only  one  stamp  is  requisite.  Thus, 
an  assignment  of  the  prize  money  of  several  seamen  on  board  a  pri- 
vateer, payable  out  of  one  fund,  requires  only  one  stamp.  Baker  o. 
Jardine,  13  East,  235.  (ft)  So  an  agreement  by  several  for  a  subscrip- 
tion for  one  common  fund.  Davis  v,  WilUams^  13  East,  832.  8o  an 
agreement  of  reference  by  all  the  underwriters  on  one  policy.  Goodson 
9.  Forbes f  6  Taunt,  171.  So  a  bond  by  several  obligors,  in  a  penalty 
conditioned  for  the  performance  of  certain  acts  by  each  and  every  of 
them.  Bowen  v.  Ashley^  1  M  R,  274. ;  6  Taunt.  175. ;  and  see  Stead 
V.  Liddard,  1  Bing,  196.  So  an  agreement  by  three  persons,  in  con- 
sideration that  A.  would  pay  a  certain  debt  and  costs,  to  indemnify  A. 
to  the  extent  of  50/.,  to  be  paid  separately  by  each,  and  one  fourth  of 
the  costs,  requires  only  one  stamp.  Bamsbottom  v,  Davis,  4  M.  4*  H^- 
564.  A  release  by  several  commoners  of  their  respective  rights  makes 
them  all  competent  witnesses,  though  there  be  only  one  stamp.  CWr- 
penier  v.  Butter^  2  M.^  Rod,  298.  See  also  Thomas  v.  Bird,  9  M.  ^ 
W,  66.  And  where  the  members  of  a  mutual  insurance  club  all  ex- 
ecuted the  same  power  of  attorney,  severally  authorising  the  persons 
therein  named  to  sign  the  club  policies  for  them,  it  was  held  to  require 
only  one  stamp.  Alien  v,  Morrison,  S  B,^C.  565.  Whether  a  release 
to  two  witnesses  with  one  stamp  is  good,  appears  to  be  doubtful. 
Spicer  v.  Burgess,  IC.M.Sf  R.  129. 

When  an  agreement  refers  to  another  document,  and  the  two  papers 
form,  in  &ct,  but  one  agreement,  it  is  sufficient  if  one  of  them  only 
bear  a  stamp.  Peate  «.  IMcen,  1  C  Jlf.  4*  R'  422.  But  where  a  paper 
contains  several  contracts,  and  consequently  requires  several  stamps, 
and  only  one  is  impressed  upon  it,  that  stamp  applies  to  the  contract 
only  on  which  the  stamp  is  impressed.  Powell  v,  Edmunds,  \2East, 
6.  And  if  it  is  uncertain  to  which  the  stamp  applies,  the  paper  is  in- 
admissible. Per  Cur.  Shmton  v.  Thornton,  9  A.  4r  E.  33).  To  a 
stamped  agreement  to  refer  to  A.,  the  parties  some  days  afterwards 
added  a  memorandum  appointing  B.  instead  of  A. :  held  that  one 
stamp  was  sufficient.  Ihylor  v.  Parry^  \  M.S^  G.  604.  Where  the 
defendant  made  in  his  own  name  a  single  agreement  as  to  ^oods  of  his 
own,  and  also  goods  of  himself  and  partners,  and  signed  it  m  the  name 
of  the  firm ;  held,  in  an  action  on  it  against  him  au>ne,  that  only  one 
stamp  was  necessary.  Shipton  v.  Thornton,  9  A.  ^  ^.314.  Where 
an  instrument  cpntains  a  contract  of  demise,  general  in  its  terms,  but 
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several  in  its  operation  with  respect  to  tbe  diflefent  tenants  who  8ign» 
it  is  matter  of  evidence  to  which  contract  the  stamp  applies,  and  Uie 
juxtaposition  of  the  stamp  is  to  be  regarded.  Doe  v,  l)ay,  13  Easi^ 
241.  Where  the  sereral  admissions  or  five  corporators,  as  freemen, 
were  written  on  the  same  pa[)er  with  only  one  stamp,  snch  stamp  was 
held  to  apply  to  the  first  admission  only,  and  the  outers  cookl  not  be 
read.  R*  v.  Reekie  2  Ld»  Raym.  1446. ;  and  see  Perry  v.  BaucMeTf 
4i  Camp.  80. ;  WaddmgUm  «.  ^Yancit,  5  Etp.  182. 

The  defendant  executed  a  release  to  one  of  his  witnesses  in  the 
usual  manner,  and  gave  it  to  his  attorney :  at  the  trial,  it  appeared 
that  another  witness  would  require  to  be  released:  his  name  was 
accordingly  inserted  in  the  release,  and  the  defendant  re-executed  it 
before  it  had  been  delivered  to  either  witness  ;  it  was  held,  that  this 
re-execution  did  not  make  a  fi'esh  stamp  necessary.  I^ricer  v.  Burgeu, 
iC.M.^  R.  129. 

The  stamp  on  an  agreement,  which  incorporates  by  reference  a  clanse 
in  a  former  one,  is  properly  rq^lated  by  the  quantity  of  words  in  the 
second  agreement  not  including  the  clause  referred  to;  AUwood  v, 
SmaUf  1  B.SfC,  390.;  for  the  stamp  is  resulated  by  the  words  in  the  in* 
strument  itself,  or  in  something  "  indorsed  thereon,  or  annexed  thereto.* 
Sneezvm  o.  MarshaU^  1  M.If  W,  417.  Where  an  agreement  and  a 
writing,  described  therein  as  annexed  to  it,  contain  together  more  than 
1080  words,  a  35f.  stamp  is  required,  although  in  fact  the  writing  was 
annexed  to  the  agreement  after  it  was  executed.  Vval  v,  NicMU,  1  M, 
4*  Rob,  248,  Signatures  must  be  counted  ;  and  where  there  is  a  joint 
agreement  to  be  responsible,  rateably,  according  to  the  sum  against 
each  name,  all  the  names  and  sums  must  be  counted,  Lmiey  v,  Clarke 
son,  IC.^M.  437. 

Proper  denonuHation.]  By  the  statute  43  G.  3.  c.  127.  8.6.  if  the 
stamp  is  of  a  proper  denomination  it  shall  not  be  inefiectual  from  its 
being  of  a  greater  value  than  the  Stamp  Acts  require ;  and  by  statute 
55  G.  3.  c  184.  s.  10.  all  instruments  for  or  upon  which  any  stamp  or 
stamps  shall  have  been  used,  of  an  improper  denomination,  or  rate  of 
duty,  but  of  equal  or  greater  value  m  the  whole  with  or  than  the 
stamp  or  stamps  which  ought  reguhirly  to  have  been  used  thereon,  shall 
be  deemed  vahd  and  effectual  in  law,  except  in  cases  where  the  stamp 
or  stamps  used  in  such  instrument  shall  have  been  specifically  appropn* 
ated  to  any  other  instrument  by  having  its  name  on  the  face  thereon 

Time  ofitampmg.]  If  an  instrument  bears  a  proper  stamp  when  pro* 
duced  at  the  trial,  it  is  sufficient,  though  it  was  not  stamped  when  it 
was  executed,  provided  the  commissioners  of  stamps  are  not  expressly 
prohibited  from  subsequently  affixing  a  stamp.  R,  v.  Rp,  of  Chester, 
1  Stra,  624.;  and  see  Rogers  v.  James,  7  Taunt.  147.  Tlie  court  will 
not  inquire  whether  the  penalty  has  been  paid,  or  whether  the  stamp 
has  been  affixed  in  proper  time,  but  will  receive  the  instrument  in  evi- 
dence, though  with  repird  to  Us  effect  they  will  inquire  into  the  time 
when  a  period  is  limited  by  statute.  R.  v.  Preston^  5  R,  4*  Ad.  1028. 
R. «.  Tombiinson,  3  DowL  P.  C.  49.  And  with  regard  to  an  instrument 
to  which  a  stamp  cannot  be  subsequently  affixed,  an  inquiry  as  to  the 
time  of  affixing  is  admissible.  Green  v.  Dames,  ^B,^C*  235. ;  but  see 
Wright  V,  RUey,  Peake,  173.,  contrtU 


The  power  of  stamping  on  payment  of  a  penalty  does  not  extend  to 
1h11s»  notes,  or  drafts.  37  6. 3.  c.  136.  s.  2. 

Time  and  mode  of  ohfectimg  to  ike  stamp  A  The  objection  must  be  made 
before  the  paper  is  roul  in  erideuce.  Pou  «.  Wagner,  1 A.^  E.  116. 
But  whore  the  objection  does  not  appear  except  on  extrinsic  evidence, 
as  where  a  check  is  post  dated,  the  objection  may  be  made  after  it  has 
been  read.  Field  v,  Woods^  Id^  114.  The  party  who  objects  must 
point  out  to  the  court  the  precise  objection ;  and,  where  it  is  founded  on 
the  number  of  words,  must  produce  a  witness  who  has  counted  tbera* 

Agreements^ 

By  55  6.  3.  c  164»  sched.  part  1.  an  agreement,  or  any  minute,  or 
memorandum  of  an  inreement,  made  in  England,  under  hand  only,  or 
made  in  Scotland,  without  any  clause  of  r^stration  (and  not  other- 
wise charged  in  the  schedule  to  that  act,  nor  expressly  exempted  from 
all  stamp  duty),  where  the  matter  thereof  shall  be  of  the  value  of  20/, 
<Nr  upwards,  wketker  the  same  shall  be  <mfy  evidence  of  a  contract^  or 
obUgfUory  upon  the  parties  from  its  being  a  written  instrument,  to- 
gether with  every  schedule,  receipt,  or  other  matter  put  or  indorsed 
thereon,  or  annexed  thereto,  sball  bear  a  1/.  stamp,  if  not  containing 
more  than  1080  words ;  if  more,  then  a  35«.  stamp ;  and  for  every 
auantity  of  1060  words  over  and  above  the  first  1080,  there  shall  be  a 
nurther  progressive  duty  of  25s,  Provided  that  where  divers  letters 
are  offered  in  evidence  to  prove  an  agreement  between  the  writers,  it 
shall  be  sufficient  if  any  one  bear  a  35f .  stamp,  although  the  same  shall 
contain  twice  1080  words,  and  upwards. 

See  similar  provisions  in  44  G.  3.  c.  98.,  and  48  G.  3.  c.  149.,  upon 
which  many  of  the  cases  cited  below  arose. 

The  following  are  the  exemptions  in  the  schedule  (besides  the  ge» 
vera]  exemptions  specified  at  the  end  of  sched.  part.  1.)  :  -— 

First  exemption^  Label,  slip,  or  memorandum,  containing  the  heads 
of  insurances  to  be  made  by  the  corporations  of  the  Royal  Exchange 
Assurance,  or  London  Assurance,  or  by  the  corporations  of  the  Royal 
Exchange  Assurance  of  houses  and  goods  from  fire,  and  London  As« 
surance  of  bouses  and  goods  from  fire. 

Second  exemption^  Memorandum  or  agreement  for  granting  a  lease 
or  tack,  at  rack  rent,  of  any  messuage,  land,  or  tenement,  under  the 
yearly  rent  of  5/.  An  agreement  for  a  building  lease,  though  under  5/. 
per  annum,  has  been  held  not  within  this  exemption,  the  interest  being 
a  beneficial  one.    Doe  v.  JBoulcot,  2  Esp.  595. 

Tfurd  exemption.']  Memorandum  or  agreement  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  menial  servant.  An  assignment  of 
an  apprentice  is  not  within  this  exemption,  i?,  v.  St,  PauTs,  Bedford, 
6  T.  R.  452. 

Fotaih  exemption.]  Memorandum,  letter,  or  agreement  made  for  or 
relatmg  to  tiie  sale  of  any  goods,  wares,  or  merchandises. 

Cases  wUhin  the  fourth  exemption.]  An  undertaking  to  guarantee 
the  payment  of  goods  to  be  furnished  to  third  persons,     IVarrington 
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V.  Furbor,  8  East,  242.  An  agreement  by  A.  to  take  half  of  certain 
goods  bought  by  B.  on  their  joint  account,  and  to  furnish  B.  with  half 
the  amount  in  time  for  payment.  Vcntung  v.  Leckie,  13  Eait,  7.  An 
agreement  to  cancel  a  former  agreement  relative  to  the  sale  of  goods, 
and  for  the  future  sale  of  goods  upon  different  terms.  WhUwortk  o. 
OvckeU,  2  Stark,  iSl.  An  agreement  for  the  sale  of  rape  oil,  not  yet 
expressed  from  the  seed.  WiUcM  v,  Atkhuon^  6  Taunt,  II.  An  agree* 
ment  to  make  a  chattel  and  deliver  it  within  a  certain  time  ;  Pinner  v, 
Arnold,  2  C  3f.  4*  -R*  613. ;  though  it  was  formerly  held  that  a  con* 
tract  to  make  goods  for  sale  was  not  within  the  exemption.  Burton 
V.  Bedall,  3  East,  303.  An  agreement  for  the  sale  of  chimney-pieces, 
the  vendor  "  to  finish  them  in  a  tradesman-like  manner."  Hughes  v. 
Breeds,  2  C  4*  P.  159.  A  receipt  for  the  price  of  a  horse  containing 
a  warranty  of  soundness.  Shine  v,  Elmore,  2  Camp.  407.  An  agree* 
ment  for  a  crop  growing  in  a  close,  and  conferring  no  interest  in  the 
land.  Parker  v.  Stamtand^  1 1  East,  362.  Warwick  v.  Bruce,  2  M,  ^ 
S,  205.  Evans  v.  Roberts,  5B.^  C.  829.  tVatts  v.  Friend,  10  B,  ^ 
C,  446.  Jones  r.  Flint,  10^.4'  £.753.  An  agreement  for  the  pur^ 
chase  of  timber,  though  the  trees  are  growing.  Smith  v.  Sumian,  9  B. 
4*  C.  561.  An  agreement  to  supply  a  house  with  water.  IVest  Middle^ 
sex  Water  Works  r.  Suwerkropp,  M,  Sf  M.  408.  Some  of  the  above 
cases  were  decided  on  the  fourth  section  of  the  Statute  of  Frauds ; 
but  they  are  authorities  on  the  Stamp  Act  also. 

Cases  not  within  the  Jvurth  exemption.]  An  agreement  for  the  sale  of 
goods  and  goodwill.  South  v.  Fmch,  3  ^ew  Ca,  506.  A  contract  for  the 
erection  of  fixtures.  Semb.  per  Parke  B.,  Pinner  v.  Arnold,  2  C,  M.  4* 
R.  613.  An  agreement  by  a  principal  to  provide  for  certain  bills  drawn 
upon  his  fiictor,  if  certain  goods,  then  either  in  the  factor's  possession 
or  about  to  be  placed  there,  should  remain  unsold  at  the  time  of  the 
bills  falling  due  :  for  the  exemption  is  confined  to  instruments  whereof 
the  sale  of  goods  is  the  primary  object.  Smith  v,  Cator,  2  B.  4r  A.  778. 
An  agreement  for  the  sale  of  growing  crops,  conferring  an  interest  in 
the  land.  Crosby  v.  Wadsworth,  6  East,  602.  Waddington  v.  Brisiow, 
2  JEf.  4*  P.  453.  Emmerson  v.  Heelis,  2  Taunt.  38.  (cases  on  the  fourth 
section  of  the  Statute  of  Frauds).  So  a  sale  of  growing  underwood, 
to  be  cut  by  the  purchaser,  has  been  held  to  confer  an  interest  in  land 
under  the  fourth  section  of  the  Statute  of  Frauds.  Scorell  v.  Boxall, 
\  Y.  Sf  J.  396.  A  contract,  under  seal,  for  the  sale  of  goods.  Per 
Bayley  J.,  Clayton  v.  Burtenshaw,  5B.  ^  C,  45. 

Fifth  exemption.]  Memorandum  or  agreement,  made  between  the 
master  and  mariners  of  any  ship  or  vessel,  for  wages  on  any  voyage 
coastwise  from  port  to  port  in  Great  Britain. 

Sixth  exemption.]  Letters  containing  any  agreement  (not  before 
exempted)  in  respect  of  any  merchandise,  or  evidence  of  such  an  agree- 
ment, which  shall  pass  by  the  post  between  merchants  and  other  per- 
sons carrying  on  trade  or  commerce  in  Great  Britain,  and  residing,  or 
actually  being  at  the  time  of  sending  such  letters,  at  the  distance  of 
fif^y  miles  from  each  other. 

A  letter  by  a  son,  who  managed  his  mother's  business,  to  a  creditor 
of  his  mother  residing  above  fifty  miles  from  him,  containing  a  promise 
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to  pay  the  debt  of  the  mother,  is  within  this  exemption.  Mackenzie 
V.  Banks,  5  T.  R,  176. 

By  the  5  &  6  W.  4.  c.  19.  s.  35.  all  agreements  with  the  crew  of  a  ship 
made  in  pursuance  of,  and  in  conformity  with  that  act,  and  all  inden« 
tures  of  parish  and  vohmtary  apprentices  to  the  sea  service,  and  all 
counterparts  and  assignments  of  such  indentures,  executed  after  the 
passing  of  the  act,  are  exempted  from  stamp  duty. 

The  9  0. 4.  c.  14.  s.8.  exempts  from  stamp  duty  any  agreement 
made  necessary  by  that  act  to  avoid  the  Statute  of  Limitations  ;  thus 
a  qualified  promise  to  pay,  put  in  evidence  not  to  prove  the  debt  but 
to  rebut  the  statute,  is  exempt.     Morris  v.  Dixon,  ^  A.S^  E,  845. 

Agreements  witkin  the  Stamp  Act,]      The  statute  only  requires  an 
agreement  to  be  stamped  when  the  matter  thereof  shall  be  of  the  value 
of  20/.  or  upwards.     It  therefore  only  applies  when  the  value  of  the 
contract  is  measurable  ;  thus  a  contract  of  marriage  may  be  proved  by 
unstamped  letters.     Orford  v.  Cole,  2  Stark,  351.     The  general  regula- 
tions of  a  free-school  under  which  the  master  is  appointed,  signed  by 
him  and  the  trustees,  may  be  proved  against  him,  though  unstampedf. 
Browne  v.  Dawson,  12  A,  ^  E,  624.     A  memorandum   by  a  wharf- 
inger of  the  receipt  of  goods,  to  be  shipped  in  a  particular  manner, 
may  be  given  in  evidence  to  show  the  terms  upon  which  they  were 
received,   without  a  stamp,'  the  value   of  the   goods    being  abore 
20/.,  but  the  wharfage  being  of  less  amount.     Ckadwick  v,  SU/s,  R.  4* 
M,  15.     But  an  agreement  to  indemnify  A.  from  all  casts,  charges, 
damages,  or  other  expenses,  which  he  may  incur  as  bail  for  B.,  requires 
an  agreement  stamp,  the  arrest  of  B.  being  for  more  than  20/.,  though 
the  costs,  &c.  incurred  do  not  amount  to  that  sum.     Wil/iams  v.  Jar- 
rett,  &  B.Sf  Ad,  32.    And  it  seems  that  an  agreement  to  enlarge  the 
time  for  performing  another  agreement  requires  a  new  stamp,  where 
the  former  one  required  to  be  stamped.     Bacon  v,  Simpson,  3  M,  8f  W. 
78.     A  written  paper  delivered  by  the  auctioneer  to  the  bidder  to 
whom  lands  were  let  by  auction,  containing  the  description  of  the  lands, 
the  terms  for  which  they  were  let  to  the  bidder,  and  the  rent  payable, 
but  no/  signed  by  the  auctioneer,  or  ant/  of  the  parties,  was  held  not  to 
require  a  stamp,  nor  to  exclude  parol  evidence ;  since  it  was  collateral 
to  the  taking,  and  was  no  more  than  if  the  auctioneer  had  told  the  de- 
fendant on  what  terms  he  was  to  hold.    Ramsbottom  v,  Tunbridge, 
2  M,  Sp  S.  434.    But  where  signed,  it  must  be  stamped  ;  Ramsbottom 
V.  Mortley,  2  M.  8f  S,  445. ;  though  signed  only*  by  the  party  against 
whom  it  is  offered  in  evidence.     Hughes  v,  Budd,  8  Dowl,  P,  C,  478. 
A  proposal  from  A.  to  B.  to  let  to  B.  a  piece  of  land,  on  the  terms 
contained  in  a  written  agreement  between  B.  and  C,  A.  afterwards 
agreeing  that  B.  should  have  the  land  on  the  terms  proposed,  does  not 
.  require  a  stamp.     Drant  v.  Brown,  3  B,  ^  C.  665.     Hawkins  v,  Warre, 
3B>4r  C.  690.      So  an  unstamped  written  agreement  to  indemnify, 
not  signed,  may  be  given  in  evidence  to  confirm  a  parol  agreement ; 
being  only  &  proposal,  and  not  binding.  Shackeli  v.  Rosier,  2  New  Ca,  640. 
And,  generally,  an  agreement  is  said  to  require  to  be  stamped  only  where 
it  is  binding,  per  se,  as  such.     Per  Patteson  J.,  R,  v.  St,  marHns,  2  A,^ 
£.210.    An  order  for  goods  does  not  require  a  stamp ;  Ingram  v.  Lea, 
2  Camp,  521, ;  nof  a  mere  authority  to  pay  money.  Parker  v,  Dubois,  1 M, 
^  W,30.    A  written  resolution  of  a  company  to  employ  A.  on  certain 
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terms,  though  unstamped,  may  be  given  in  evidence  against  them  by  A. 
in  an  action  for  work  and  labour,  Vanghton  v.  Brine,  I  M,  J^  G,  359. 
And  Tindal  C.  J.  there  said  that  the  document  requiring  a  stamp  must 
be  itself  a  memorandum  of  an  agreement ;  Erskine  J.  thought  it  should 
be  such  a  memorandum  as  would  be  evidence  against  both  parties  to  it ; 
and  Bfaule  J.  was  of  opinion  that  the  words  in  uiis  part  of  the  act  [ante, 
p.  157.]  were  *'  used  to  exclude  the  excuse  that  the  agreement,  of  which 
some  memorandum  is  given  in  evidence,  need  not  have  been  in  writing." 
If  the  resolution  had /nir^pori^  to  be  an  agreement,  and  been  assented 
to  by  A.  as  such,  it  would  have  required  a  stamp ;  semb,  per  Rolfe  B.^ 
in  Lttcott  0.  Beach,  1  Jf.  4*  &•  417.  The  opinions  expressed  by  the  judges 
in  Vaughton  v,  Brme  were  assented  to  by  the  Court  of  Exchequer  in 
Beechmg  v.  Wettbrook,  8  Jf .  4*  W.^U, 

An  instrument,  operating  as  an  attornment  only,  requires  no  stamp. 
Doe  V.  Edward,  5  A,^  E.  05.  Doe  v.  Smith,  BA.t^E.  255.  In  an 
action  against  an  attorney,  the  plaintiff  gave  in  evidence  the  following 
unstamped  letter :  -^  "  I  have  tiiis  day  received  a  bill  of  exchange  for 
50/.*  (aescritnng  it),  "  which  I  hold  as  your  attorney,  to  recover  the 
value  on  from  the  respective  parties,  or  to  make  such  other  arran^ 
ment  for  your  benefit  as  may  appear  to  me  in  n^  professional  capacity 
reasonable  and  proper  :**  Held  that  this  letter  was  a  mere  acknowledge 
ment  of  the  duty  which  the  party  took  upon  himself  to  perform,  and 
that  it  therefore  required  no  stamp.  Langdon  v.  Wilton,  1  B^Sp  C. 
640.  (ft)  MMrU  v.  Huchiton^  7  B.  ^  C.  639.  So  an  acknowledg- 
ment by  the  defendant  of  the  deposit  of  ^oods  with  him  requires  no 
stamp,  though  given  in  evidence  m  an  action  against  him  for  not  re* 
delivering  them.  Blackwell  v.  M'Naughtan,  lA.SpE.  N,  S.  1 27.  But 
an  acknowledgment  signed  by  the  defendant,  that  he  holds  the  land  as 
tenant  to  the  plaintiff  on  certain  terms,  cannot  be  put  in  evidence  by 
the  defendant  to  show  that  a  ilotice  to  quit  was  irregular,  unless  it  be 
stamped  as  an  agreement,  or  evidence  of  one.  Doe  v,  Frankit,  \l  A,4r 
E,  792.  A  broker's  note  of  a  purchase  of  shares,  sent  to  his  prindpal, 
requires  no  stamp.     Tomhifu  v.  Savory,  9B,  ^  C,  704. 

Appraisement, 

By  55  0. 3.  c.  184.,  schedule,  part  ].,  appraisement  or  valuation  of 
any  estate  or  effects,  real  or  personal,  heritable  or  movable,  or  of  any 
interest  therein,  or  of  the  annual  value  thereof,  or  of  any  dilapidations, 
or  of  any  repairs  wanted,  or  of  the  materials  or  labour  used,  or  to  be 
used,  in  any  buildings,  or  of  anv  artificer's  work  whatsoever,  must  be 
stamped,  where  the  amount  of  appraisement  does  not  exceed  50/., 
2t,  6d.  I  where  it  exceeds  50/.  and  does  not  exceed  100/.,  5t, ;  100/.  and 
not  200/.,  lOf.;  200/.  and  not  500/.,  15«.;  above  500/.,  1/. 

Wh^re  nothing  is  referred  but  the  mere  value  of  goods,  and  the  re- 
pairs of  a  farm,  an  appraisement  stamp  is  proper,  and  not  an  award 
stamp.  Leeds  V.  Burrows,  12  East,  1.  It  seems  that  the  word  "  ap- 
praisement or  valuation "  do  not  extend  to  such  as  are  made  merely 
for  the  private  information  of  parties,  but  to  such  only  as  are  intended 
to  be  binding  between  them.  Atkinson  v.  Fell,  6  M,  ^  S,  243.  Jackson 
V.  Stopherd,  2C.^  M. 361, 

Awards, 
By  55  6.3.  c.  184.,  schedule,  part  1.,  an  award  must  be  stamped 
with  a  1/.  15f.  stamp,  and  there  b  a  further  duty  if  it  contains  2160 
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words.  The  appoiotiiient  of  an  umpire;  made  in  wndng  bjr  two  arbi« 
tnUMTs,  requires  no  stamp.  Rtmiieage  v.  Thornton^  4  Tmmi.  704.  An 
ag^vement  stamp  is  not  necessary  to  an  arbitration  bond  which,  besides 
the  usual  covenants,  contains  an  agreement  as  to  the  payment  of  costs* 
Be  Wantborougk^  2  ChkU^t  Rep,AO,  A  paper  drawn  up  by  a  person 
appointed  by  two  parties  to  ascertain  the  amount  of  an  account  requires 
an  award  stamp.  JM  v.  JS^Kkman^  M.  Sf  M.  S40.  The  opubn 
of  counsel,  br  which  parties  agree  to  ai^de,  does  not  require  an  award 
stamp.  Semi,  Boyd  v.  Emmerton,  2A.4rE,  184.  An  award  of  land 
by  cooimisaaoners  of  inclosore  only  requires  an  award  stamp,  and  not 
an  ad  vahrem  stamp,  as  on  a  sale.    Doe  v.  Pretton,  1 B,^  C,  392. 

Bankeri  DraJU. 

By  55  G.  3.  c.  184.,  schedule,  part  1.,  all  drafts  or  orders  for  the  pay- 
ment of  any  sum  of  money  to  the  bearer  on  demand,  and  drawn  upon 
any  banker  or  bankers,  or  any  person  or  persons  acting  as  a  banker, 
who  shall  reside  or  transact  the  business  of  a  banker^  within  ten 
miles  of  the  place  where  such  drafts  or  orders  shall  be  issued,  provided 
such  place  shall  be  specified  in  such  drafts  or  orders,  and  provided  the 
same  shall  bear  date  on  or  before  the  day  on  which  the  same  shall  be 
issued,  and  provided  the  same  do  not  direct  the  payment  to  be  made  by 
bills  or  prombsory  notes,  are  exempt  from  stamp  dutv. 

A  draft  drawn  upon  "  A.  B.,  bricKlayer,*'  is  not  within  the  exemption* 
CoMtleman  v.  Ray,  2B.^  P,  383.  A  post-dated  draft,  though  not  in- 
tended to  be  used  till  the  day,  must  be  stamped.  AUen  v,  Keevet^ 
1  EoMif  435.  And  the  objection  is  available  under  a  denial  of  the 
making.     Field  v.  Woodi,  lA.^E.l  14. 

BilU  of  Exchange, 

By  55  0. 3.  c.  184.,  the  following  stamps  are  imposed  on  bills  of 
exchange : — 

Inland  Bill  of  Exchange^  Draft^or  Order^  to  the  Bearer^  or  to  Order^ 
either  on  Demand  or  other ime^  of  any  Sum  of  Money, 

Not  exceed-  If  exceeding 

ingS  months  two  inootiM 

after  datew  or  after  date,  or 

60  dayi  after  60  dajrt  after 

•Igbt.  tight. 

£  s.                                £»,£$.    d.  £    t,    d. 

Amounting  to  8  0  and  not  exceeding  5  5  ...  0     I  0 0     16 

Exceeding....  5    5..,....., ...20  0 ...  0     1  6  ......  0    2  0 

20    0 30  0...0    2  0 0    2  6 

30    0 50  0...0     2  6 0    3  6 

50    0 100  0...0    3  6 0    4  6 

100    0 200  0...  0    4  6 0*5  0 

200    0 300  0...  0    5  0 0    6  0 

300    0 500  0...  0    6  0 0    8  6 

500    0 1000  0...0    8  6 0  12  6 

1000     0 2000  0...  0  12  6 0  15  0 

2000    0 3000  0...  0  15  0 1     5  0 

3000    0 ...1     5  0 110  0 

Inland  bills,  drafts^  or  orders  for  the  payment  of  any  sum  of  money, 
though  not  made  payable  to  the  bearer  or  to  order,  if  the  same  shall 
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be  ddivered  to  the  payee,  or  some  person  od  his  behalf,  have  the 
same  duty  as  on  a  bill  of  exchange  for  the  like  sum  payable  to  bearer 
or  order. 

Inland  bills,  drafls,  or  orders  for  the  payment  of  any  sum  of  mone^ 
weekly,  monthly,  or  at  any  other  stated  periods,  if  made  payable  to  the 
bearer  or  to  order,  or  if  delivered  to  the  payee  or  some  person  on  his 
behalf,  where  the  total  amount  of  the  money  thereby  made  payable 
shall  be  specified  therein,  or  can  be  ascertained  therdfrom,  bear  the 
same  duty  as  on  a  bill  payable  to  bearer  or  order,  on  demand,  for  a 
sum  equal  to  such  total  amount.  And  where  the  total  amount  of  the 
money  thereby  made  payable  shall  be  indefinite,  the  same  duty  as  on  a 
bill,  on  demand,  for  the  sum  therein  expressed  only. 

And  the  following  instruments  shall  be  deemed  and  taken  to  be  in- 
land bills,  drafts,  or  orders,  for  the  payment  of  money  within  the  intent 
and  meaning  of  this  schedule  ;  viz. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  by  a  bill 
or  promissory  note,  or  for  the  delivery  of  any  such  bill  or  note  in  pay« 
ment  or  satb&ction  of  any  sum  of  money,  where  such  drafts  or  orders 
shall  require  a  pavraent  or  delivery  to  be  made  to  the  bearer,  or  to 
order,  or  shall  be  aelivered  to  the  payee,  or  some  person  on  his  or  her 
behalf. 

All  receipts  given  b^  any  banker  or  bankers,  or  other  person  or  per- 
sons, for  money  received,  which  shall  entitle  the  person  or  persons 
paying  the  money,  or  the  bearer  of  such  receipts,  to  receive  the  like 
sum  nrom  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders  for  the  payment  of  any  sum  of  money 
out  of  any  particular  fund  which  may  or  may  not  be  available,  or  upon 
any  condition  or  contingency  which  may  or  may  not  be  performed  or 
happen,  if  the  same  sh^l  be  made  payable  to  the  bearer  or  to  order, 
or  if  the  same  shall  be  delivered  to  the  payee,  or  some  person  on  his  or 
her  behalf. 

• 

What  are  billt,  ^c,  within  the  tchedule,]  It  was  the  object  of  the 
l^slature,  in  framing  this  last  provinon,  to  treat  as  promissory  notes 
and  bills  of  exchange,  and  to  subject  to  stamp  duty,  such  instruments 
as,  being  payable  on  a  contingency  or  out  of  a  particular  fund,  could 
not,  in  strictness,  fall  under  that  denomination.  Per  Lord  KUen- 
borough  C.  J.,  Firbanh  v.  Bell,  \  B,Sf  A.  36. ;  and  see  Jonet  v.  &mp' 
#on,  2^.  4"  C321.  In  order  to  prove  the  payment  of  money  pur- 
suant to  order,  the  following  letter  was  given  in  evidence : — "  Messrs. 
B.  and  H.  When  the  mahogany,  per  Regent,  is  sold,  you  will  please 
pay  over  to  Messrs.  P.  1500/.,  m  such  bills  as  you  receive  from 
the  said  sale.  S.  Manp.*'  Messrs.  P.  inclosed  this  letter  in  another, 
addressed  by  them  to  B.  and  H.;  and  B.  and  H.,  in  reply,  wrote, 
promising  to  pay  over  the  money.  The  letter  from  Messrs.  P.  was 
stamped  with  an  agreement  stamp.  It  was  objected  that  the  letter 
from  Mann  was  an  order  for  payment  of  money  out  of  a  fund  which 
might  or  might  not  be  available,  and  that  it  ought  to  have  been  stamped 
accordingly,  and  of  this  opinion  was  the  court.  Fhrbank  v.  Bell,  1  B, 
4*  i4. 36.  F.  and  Co.  wrote  to  S.  and  Co.  the  following  letter: — 
**  We  request  you  will  pay  to  Messrs.  II.  and  Son,  or  their  order, 
out  of  the  first  proceeds  that  become  due  of  our  stock  of  gunpowder 
now  in  your  cnarge,  600/.,  and  charge  the  same  to  our  account.'* 
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S.  and  Co.»  in  answer,  stated  that  they  had  no  objection  to  pay  as 
directed,  provided  they  were  in  funds  for  that  purpose,  and  subject  to 
the  pajrment  of  their  advances ;  and  other  letters  passed  on  the  subject. 
The  two  first  letters  were  stamped  with  an  agreement  stamp.  Held 
that  this  case  fell  within  the  authority  of  Firbank  v.  Bell ;  and  that 
the  first  letter  was  not  admissible,  not  having  been  stamped  as  a 
bill.  Butts  V.  Swann^  2  B>  4"  ^*  78.  But  in  order  to  come  within 
this  clause,  the  instrument  should  be  for  the  payment  of  a  specified 
sum  ;  and  therefore,  where  A.»  having  consigned  goods  to  B.,  sent  him 
the  following  order, — "  Pay  to  A.B.  the  proems  of  a  shipment  of 
twelve  bales  of  goods,  value  about  2000/.,  consigned  by  me  to  you  ;" 
and  B.,  by  writing,  consented  to  pay  over  the  full  amount  of  the  net 
proceeds  of  the  goods,  it  was  held  that  neither  of  these  instruments 
came  within  the  above  clause.  Jones  v,  Simpson,  2B.  ^  C.  318. ;  and 
see  Rote,  Dig.  Bills  o/Ex^ange,  p.  31.  Where  the  order  was  to  pay 
half  the  net  proceeds  to  R.  and  Co.,  **  provided  the  same  shall  not  ex- 
ceed 5000/.,  the  stamp  duty  was  considered  to  attach.  Hutchinson  tr. 
Heyworth,  9A.^E,  375. 400.  Where  the  order  for  payment  (not  being 
to  bearer  or  order)  is  not  to  be  delivered  over  to  ttie  payee  or  to  any 
third  person  on  his  behalf,  but  is  to  be  kept  by  the  person  to  whom  it 
is  addressed,  for  his  own  security,  it  is  not  a  bill  within  the  act ; 
though  the  party  who  receives  the  order  may  have  afterwards  given 
an  undertaking  to  the  payee  to  pay  him  the  money.  jS^.  C,  ibid.  Where 
the  creditor  sends  an  account  to  his  debtor,  requesting  him,  at  the  foot 
of  it,  to  pay  the  amount  to  A.  B.,  and  hands  the  account  to  A.  B.  to 
collect  it  on  his  (the  creditor's)  behalf,  this  is  not  a  bill  of  exchange 
within  the  act.    Norris  v.  Solomon,  2  3/.  4*  Bob.  266. 

The  word  date  in  the  schedule  of  the  act  means  the  actual  date  on 
the  face  of  the  bill  ;  and  a  bill  payable  at  two  months'  date,  and  pro- 
perly stamped  as  such,  is  good,  though  post-dated  and  issued  before  the 
date ;  the  party  being  liable  to  a  penalty  onlv.  Williams  v.  Jarrett,  5  B> 
*  Ad.  32. 

Foreign  bilh.']  A  Forbion  Bill  of  exchange  (or  bill  of  exchange 
drawn  in,  but  payable  out  of,  Great  Britain),  if  drawn  singly,  and  not  m 
a  sety  bears  the  same  duty  as  on  an  inland  bill  of  the  same  amount  and 
tenour. 


<» 


Foreign  Bills  of  Exchange,  drawn  in  Sets  according  to  the  custom  of 

merchants,  for  every  Bill  of  each  Set, 

£                             £  t.  d. 

Where  the  sum  made  payable  "1    jqq            ^^           I  ^ 

thereby  shall  not  exceed  ....J  " 

And  where  it  shall  exceed  ....       100  and  not  exceed  200  •.••••  3  0 

200 500 4  0 

500 1000 5  0 

1000 2000 7  6 

2000 3000 10  0 

And  where  it  shall  exceed 3000 15  0 

A  bill  drawn  in  Ireland  with  blanks  for  the  sum,  the  date,  and  the 
drawee's  name,  and  transmitted  to  England  in  order  to  have  the  blanks 
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filled  t]p»  does  not  remiire  an  English  stamp.  Snm&  o.  Mmgay^  I  M. 
4r  S.  87.  Crutchly  v,  Mann^  5  Taunt.  589.  So  a  bill  sketched  out  and 
accepted  here,  and  transmitted  to  a  person  abroad  for  his  signature  as 
drawer  is  a  foreign  bill,  and  does  not  recjuire  an  English  stamp. 
Boehm  v,  Campbell,  Gow,  5%.  A  bill  drawn  in  England  On  a  person 
abroad,  and  accepted  bv  him  payable  in  England,  is  an  inland  bul,  and 
must  be  stamped  as  such.    Amner  v.  Clark,  2  C  Jf.  j*  R,  468. 

Stamp  on  re^itsued  bill,]  A  bill  payable  to  the  drawer's  order,  and 
taken  up  by  him,  may  be  re>issued  without  a  fresh  stamp.  Callow  n. 
Lawrence,  3  M,  if  S,  97. ;  Hubbard  o.  Jack$on,  4  Bmg,  390.  But  a 
bill  payable  to  the  order  of  a  third  person,  and  paid  by  the  drawer, 
cannot  be  re-issued  by  him ;  for  it  would  wrongfully  charge  the  payee* 
Beck  V.  Robley,  1  H.  Bl.  89.  (n) 

What  alteration  of  a  bill  reqwrti  a  new  xfomp.]  If  a  bill  or  note  is 
altered  in  a  material  part,  though  by  the  consent  of  idl  parties,  and 
though  the  alteration  be  made  by  a  stranger  (Master  v.  Miller,  2  H» 
BL  141),  after  it  has  been  once  issued,  it  requires  a  new  stamp ;  BatfL 
on  Bills,  89,  4th  ed. ;  and  such  alteration  not  only  makes  a  new  stamp 
necessary,  but  vacates  the  bill  (independently  of  the  stamp  laws),  ex* 
cept  as  between  the  parties  consentmg  to  such  alteration.  Ibid;  see 
Doumes  v.  Richardson,  5  B>  ^  A.  680.  But  the  alteration  of  a  bill  by 
the  drawer,  though  it  prevents  him  from  suin^  on  the  bill,  will  not  pre* 
vent  him  from  suing  the  acceptor  upon  the  onginal  consideration  after 
the  bill  has  become  due.    Aikinson  v.  Hawdon,  2  A,^  E,  628. 

An  alteration  in  the  date  of  a  bill,  payable  after  date.  Wilson  v*  Jus^ 
tice,  2  Peake,  Ca,  96.,  Outhwaite  v.  Luntlev,  4  Camp,  179. ;  or  by  in- 
serting words  rendering  a  bill  or  note  negotiable,  which  was  not  so  ori- 
ginally, Kershaw  v.  Cox,  3  Esp»  246.  ;  or  in  the  consideration,  Knill  v, 
jViUiams,  10  East,  437. ;  is  a  material  alteration,  and  requires  re-stamp- 
ing. So  where  the  drawer,  without  the  consent  of  the  acceptor,  added 
the  words  ^  payable  at  Mr.  B.'s,  Chiswell  Street,"  to  the  acceptance,  - 
this  alteration  was  held  to  be  material;  Cowie  v.  Halsall,  4  ^.  4*  •^.  1 97., 
decided  after  Rowe  v.  Young,  2  B,^  B,  165.  And  a  similar  alteration 
has  been  held  to  be  material,  since  the  statute  1  &  2  G.  4.  c.  78. ;  for 
the  right  of  an  indorsee  to  sue  his  indorser  would,  according  to  the 
altered  bill,  be  complete  upon  default  made  at  the  banker's,  and  notice 
thereof;  whereas,  in  truth,  the  acceptor,  not  having  in  reality  undertaken 
to  pay  there,  would  have  committed  no  default  by  such  non-payment. 
Macintosh  v,  ffat/don,  R.  4*  M.362.;  see  Marson  v,  Petit^  1  C<aff2p.82.(fi) 
If  the  alteration  was  merely  the  correction  of  a  mistake  in  furtherance  of 
the  original  intent  of  the  parties,  as  inserting  the  words  "  or  order  *'  in 
a  bill  intended  to  be  negotiable,  it  will  not  require  a  new  stamp.  Byrom 
.V.  Thompson,  \\  A»  Sf  E,  Z\.  So  a  mistake  in  the  date  may  be  cor- 
rected. Brutt  V,  Picard,  R,  ^  M.  37.  See  Hutchins  v,  Scott,  2  Jf  , 
4*  W,  809.  An  alteration  in  the  place  of  payment  mentioned  in  the 
acceptance,  made  by  the  acceptor  at  the  request  of  the  payee  six  weeks 
after  the  bill  had  been  delivered  to  the  latter,  was  held  to  be  immateriaL 
WaUer  v.  Cubley,  2  C.  ^  M.  151. 

What  is  such  an  iuuing  as  to  render  a  subsequent  alteration  fatal^  A  bill 
is  prima  Jttde  considered  as  issued  as  soon  as  it  is  passed  away  by  the 
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drawer,  or  accepted  by  the  drawee,  and  not  before.  Bayley  on  JBittt,  93., 
4di  ed.  An  exchange  of  acceptances  is  an  issuine;  Cardwell  v,  Martin^ 
9  Eatt^  190. ;  but  a  bill  is  not  issued  so  as  to  mflSe  an  alteration  fatal, 
until  it  is  in  the  hands  of  a  person  entitled  to  make  a  claim  thereon. 
Dovmeg  v.  RkhanUon^  &B,^A.  674.  A  bill  altered  before  negotiation, 
at  the  request  of  the  acceptor,  may  be  enforced  against  him.  Ibid, 
Kennerfy  «.  Nath,  I  Stark,  452. ;  and  see  Jacobs  v.  Hari,  2  Stark,  45. ; 
Stevens  v,  Uoyd^  M,  4*  3f.  292. 

The  onus  of  proving  that  the  alteration  was  made  before  negotiation 
lies  upon  the  party  suing  on  it.  Johnson  v,  Duke  of  Marlboroitgh, 
2  Stark.  313.  Henman  v.  JMtinsan,  5  Bmg,  183.  And  where  the  alter- 
ation is  visible,  it  cannot  be  left  to  the  jury  to  say,  on  the  mere  inspec- 
tion without  Airther  evidence,  whether  it  was  made  at  or  after  the 
original  making  of  the  bilL  Knight  v,  Clements,  S  A,  Jjr  E,  215,  i  and 
Bishop  V,  Chambre,  M,  ^  M,  1 16.,  there  explained. 

An  objection  to  a  bill  or  note,  for  want  of  a  proper  stamp,  must  be 
taken  before  it  is  read.    2  Stark,  Ev,  293.,  1st  ed. 

BiUs  of  Sale  of  Ships. 

By  6  0. 4.  c.  41.  s.  1.  bills  of  sale,  assignments,  and  other  instru* 
ments  for  the  sale,  transfer,  or  disposition  of  ships,  or  of  any  interest 
in  them,  either  absolutely  or  by  way  of  mortgage,  are  exempted  from 
stamp  duty. 

Bills  of  Lading. 

Bills  of  lading  for  goods,  merchandbe,  or  effects  to  be  exported^ 
or  carried  coastwise,  require  a  3#.  stamp.  55  0. 3.  c.  184.,  schedule, 
part  1. 

Bonds, 

A  bond,  conditioned  for  the  pa^^ment  by  quarterly  payments  of  an 
annual  rent,  has  been  held  to  be  within  48  G.  3.  c.  149.  (similar 
provision,  hh  G.  3.  c.  184.),  which  imposes  a  duty  on  bonds  given 
as  a  securitv  *'  for  the  payment  of  any  definite  and  certain  sum  of 
money,'*  and  must  be  stamped  accordingly.  Atiree  v,  Anscomb,  2  M, 
Sf  S.  88.  But  a  deed  of  covenant  to  pay  A.  a  fixed  salary.  A,  co- 
venanting not  to  set  up  a  shop  within  certain  limits,  with  a  penalty  of 
600/.  on  breach  by  either  party,  requires  only  a  35s,  stamp.  Mounse^/ 
V.  Stephenson,  1'B,SfC,¥)Z,  The  clauses  in  48  G.  3.  c.  149.  and 
55  G.  3.  c.  184.,  imposing  a  stamp  upon  bonds  given  as  a  security  for 
the  repayment  of  any  sum  to  be  thereafter  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account  current,  is  to  be  construed  as 
applying  to  the  condition  of  the  bond  without  regard  to  the  amount  of 
the  penalty,  which  is  not  to  be  considered  as  limiting  the  extent  of  the 
security  where  such  bond  is  given  to  secure  the  payment  of  a  final  ba- 
lance or  account  stated.  Scott  v,  AUsopp,  2  Price,  20.  Williams  v,  Ravh- 
Unson,  3  Bing,  71.  A  bond  to  secure  damages  and  costs,  requires  a  35«. 
stamp.  Lopez  v.  De  Tastet,  8  Taunt,  712.  A  bond  conditioned  for 
the  payment  of  1000/.  and  interest  on  a  day  certain  requires  only 
a  51.  stamp.  Dixon  v.  Robinson^  1  M.  ^  Bob,  115.  Barker  v. 
Smarky  7  M,  8f  W.  590.  So  a  bond  conditioned  for  the  pavment  of 
money  and  interest,  and  also  for  the  performance  of  collateral  acts,  re- 
quires only  the  ad  valorem  stamp  appropriated  to  the  principal  sum,  if 
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that  sum  exceed  the  stamp  ( 1/.  15f.)  which  the  collateral  matter  would 
require  if  it  stood  alone.  Dearden  v.  Binn$ ,  1  ilf.  S^  R,  130.  But  where 
a  bond  was  given  to  secure  1000/.  and  banker's  cham$Jbr  commugkm,  a 
51,  stamp  was  held  insufficient.  Dickton  v,  Cau,  I  S,  jf  Ad,  343.  Pad" 
don  V,  Bartleti,  2  A.  ^  E,  9.  A  bond  conditioned  to  secure  a  London 
banker  from  the  balance  arising  from  paying  bills,  &c.,  for  a  country 
banker,  containing  a  stipulation  in  the  condition  that  the  whole  amount 
of  monies  lo  be  ulimtUefy  recoverable  should  not  exceed  the  sum  of 
1000/.,  does  not  require  a  25/.  stamp.  lAoyd  v,  Heathcote,  I  C.  4t  M, 
336.  Id  a  debt  on  a  bond  (with  a  R  stamp),  to  secure  a  sum  due  on 
an  indenture  of  even  date,  it  was  held  necessary  to  produce  the  inden- 
ture in  order  to  see  whether  it  required  an  ad  valorem  stamp.  lValnie$ley 
V.  Brierfy,  1  M,  4*  Bob,  529.  But  this  is  not  necessary  where  it  ap* 
pears  by  recital  that  the  other  deed  is  such  an  instrument  as  requires  it. 
S.  C,  and  Quin  v.  King,  IM.^W,  42. 

CognovU. 

A  cognovit  requires  no  stamp,  for  it  is  a  mere  acknowledgment  of 
an  account,  unless  matter  of  agreement  be  contained  in  it ;  as  if  it 
contains  an  agreement  to  take  the  debt  by  instalments.  Ames  v.  Hill, 
2  w9.  4*  P.  150.  Reardon  v,  Swaby,  4  East,  188.  An  agreement  to  grant 
time,  entered  into  at  the  same  time  on  a  separate  paper,  does  not  render 
an  agreement  stamp  on  the  cognovit  necessary.  Alorley  v.  Hall,  2  Dowl, 
P,  C.  494. 

Deeds, 

A  deed  of  any  kind,  not  otherwise  charged  in  the  schedule  of  55  G.  3. 
c.  184.,  nor  expressly  exempted,  requires  a  35#.  stamp,  with  a  progres* 
sive  duty  on  tne  number  of  words  above  1080,  if  tne  whole  nuuiber 
amounts  to  2160. 

An  agreement,  under  seal,  for  a  lease  requires  a  35<.  stamp ;  for  it  is 
neither  chargeable  as  a  lease,  nor  as  an  agreement  not  under  seal. 
Clayton  v,  Burtenshato,  5  J9.  4*  C.  41. 

A  deed,  indorsed  on  another  deed  as  a  farther  security  for  advances 
to  be  made  under  the  first  deed,  was  held  exempted  by  48  G.  3.  c.  149. 
from  the  ad  valorem  duty,  the  first  deed  being  stamped  with  an  ad  va- 
lorem  stamp.  Robinson  v.  Macdonnell,  5  M,  4*  S,  228.  A  conveyance 
by  debtors  to  trustees  in  trust  to  sell  and  with  the  proceeds  to  dis- 
cnarpe,  first,  debts  due  to  the  trustees,  and  then  debts  due  to  other 
creditors,  with  a  resulting  trust  for  the  original  debtors,  does  not  re- 
quire an  ad  valorem  stamp  as  upon  a  sale  or  mortgage  under  55  G.  3. 
c.  184.     CoaUs  v.  Perry,  3  B,  ^  B.  48. 

Foreign  Instruments, 

If  a  stamp  is  necessary  to  render  an  instrument  valid  in  one  of  the 
British  colonies,  it  cannot  be  received  in  evidence  without  that 
stamp  here.  Clegg  v.  Levy,  3  Camp,  167.  Alvcs  v,  Hodgson,  7  T,  R, 
241.  But,  as  a  general  rule,  our  courts  do  not  take  notice  of  foreign 
revenue  laws ;  therefore  an  unstamped  receipt,  ^ven  in  France,  wdl 
be  evidence  here,  though  the  French  law  requires  that  it  should  be 
stamped.  James  v,  CalHerwood,  3  Dow,  4  Ry- 190.  A  deed,  made  in 
England  to  be  carried  into  effect  abroad,  must  be  stamped.    Stonelake 


Stamps,  —  Leoies. 


16Y 


r.  BM^  5  Burr,  8673.  But  a  contract  made  at  sea  requires  no  stamp. 
Ximenes  v,  Jaques,  1  Stp.  311.  As  to  the  stamp  of  a  bill  of  exchange 
drawn  in  Ireland,  but  filled  up  here,  vide  antdy  p.  163,  164. 

Where,  in  an  action  on  a  bill  dated  Paris,  the  defence  was  that  it 
was  drawn  in  London,  and  so  void  for  want  of  a  stamp,  and  it  was 
proved  that  the  drawer  was  in  London  on  the  3d  of  March  ^the  bill 
being  dated  the  Ist),  Lord  Ellenboroueh  said,  **  It  is  not  probanle  that 
this  bill  was  drawn  in  Paris  Ist  March  ;  but  if  it  were  proved  ever  so 
distinctly  that  it  was  not  drawn  in  Paris  1st  March,  it  would  not  follow 
that  it  was  not  drawn  there  at  some  other  time,  or  that  it  was  drawn  in 
England.  Drawing  here  with  a  foreign  date,  to  evade  the  stamp  duties, 
is  a  very  serious  o&nce,  and  the  fact  must  be  made  out  by  distinct 
evidence.*  Abraham  v.  Du  Bois,  Bayiej/  on  BiUt,  67.  iS^.  C,  4  Camp, 
269. 

By  1  &  2  Vict.  c.  85.  deeds  and  instruments,  liable  to  a  stamp  dutv 
in  one  part  of  the  United  Kingdom,  shall  be  valid  and  effectual,  though 
stamped  with  stamps  denoting  a  duty  (of  equal  or  greater  amount), 
payable  in  another  part  of  the  United  Kingdom ;  provided  the  stamp 
be  not  specially  appropriated  on  the  face  of  it  to  another  instru- 
ment. 


7%e  same  duty  as 
Jor    the    convey^ 

ance  on  the  sale  of 
^  lands  for  a  sum  of 

money  ofUie  same 

amount. 


Letues, 

By  the  55  G.3.  c.  184.,  the  following  duties  are  imposed  on  leases :-~ 
Lease  or  tack  of  any  lands,  or  hereditaments,  granted ' 
in  consideration  of  a  sum  of  money  by  way  of 
fine  or  premium  paid  for  the  same,  without  any 
yearly  rent,  or  with  any  yearly  rent  under  20/. 
(Save  and  except  leases  for  a  life  or  lives  not 
exceeding  three,  or  for  a  term  of  years  determin- 
able with  a  life  or  lives  not  exceeding  three,  by 
whomsoever  granted,  and  leases  for  a  term  abso- 
lute not  exceeding  twenty-one  years,  granted  by 
ecclesiastical  corporations  aggregate  or  sole.) 
Lease  of  any  lands,  or  hereditaments,  at  a  yearly 
rent,  without  any  sum  of  money  by  way  of  fine, 
or  premium,  paid  for  the  same : 
When  the  yearly  rent  shall  not  amount  to  20/. 
And  where  the  same  shall  amount  to  20/.  and  not 
amount  to  100/.  -  -  -  - 

And  where  the  same  shall  amount  to  100/.  and  not 
amount  to  200/.  -  -  -  - 

And  where  the  same  shall  amount  to  200/.  and  not 
amount  to  400/.  -  -  -  - 

And  where  the  same  shall  amount  to  400/.  and  not 
amount  to  600/.  .... 

-And  where  the  same  shall  amount  to  600/.  and  not 
amount  to  800/.  .... 

And  where  the  same  shall  amount  to  800/.  and  not 
amount  to  1000/.         .... 
And  where  the  same  shall  amount  to  1000/.  or  up- 
wards ..... 


1 


s, 

0 


d, 
0 


1  10    0 


2    0    0 


3  0    0 

4  0    0 


5    0    0 


6    0    0 


10    0    0 
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^ Both  the  ^AwXo- 
rem  dutiet  pay^ 


Lease  of  any  land,  or  hesreditaments,  granted  in 
consideration  of  a  turn  of  money  by  way  of  fine  or 


aiflejbr  a  lease  m 
amHderatkm  of  a 


premium,  and  also  of  a  yearly  rent  amounting  to^^ii^  onfy,  and  for 


20/.  or  upwards.  (Save  and  except  the  leases  and 
tacks  hereinbefore  excepted.)      ... 


a  lease  in  cons^ 
deration  of  a  rent 
only  of  the  same 
^amount. 
Lease  of  any  kind>  not  otherwise  charged  in  this  ^ 

schedule  -  -  -  -  -  1  15    0 

And  for  the  counterpart  or  duplicate  of  any  lease  1  The  Uke  duty  as 

hereby  charged  with  a  duty  not  exceeding  1/.       'J  on  the  lease. 
And  for  the  counterpart  or  duplicate  of  any  other 

lease  whatsoever  -  -  -  .  j£l  10    0 

And  where  any  such  lease,  counterpart,  or  duplicate 
as  aforesaid,  together  with  any  schedule,  receipt, 
or  other  matter  put  or  indorsed  thereon,  or  an- 
nexed thereto,  shall  contain  2160  words  or  up- 
wards, then  for  ever^  entire  quantity  of  1080 
words  contained  therem,  over  and  above  the  first 
1080  words,  a  further  progressive  duty  of  -  10    0 

Exemptions  from  the  preceding  and  all  other 

Stamp  Duties. 

Leases  of  waste  or  uncultivated  lands  to  any  poor 
or  labouring  persons,  for  any  term  of  years  not 
exceeding  £ree  lives,  or  ninety-nine  years,  where 
the  fine  shall  not  exceed  five  shillings,  nor  the 
reserved  rent  one  suinea  per  annum ;  and  the 
counterparts  or  duplicates  of  all  such  leases. 

The  stamp  acts  make  no  distinction  between  leases  under  seal,  or  in 
writing  not  sealed.  Doe  v,  Way^  1  7\  R,  735.  The  stamp  required  is 
regulated  by  the  consideration  (whether  fine  or  rent)  expressed  to  be 
paid,  and  not  by  that  which  is  actually  paid.  The  misstatement,  though 
punishable,  does  not  avoid  it.     Doe  v,  Lewis^  \0  B*4r  C,  673. 

A  3/.  stamp  is  not  sufficient  on  a  lease  reserving  370/.  for  house  and 
land,  and,  by  a  distinct  reservation,  50/.  for  furniture  and  fixtures. 
Coster  V,  Cowling,  7  Bmg.  457.  The  plaintiff,  a  termor,  in  consideration 
of  100/.  and  a  vearly  sum  of  75/.  payable  quarterly,  by  indenture  under- 
leased to  the  defendant  the  premises  for  a  longer  term  than  he  had  in 
them  himself:  the  counterpart  indenture  signed  by  defendant,  bearing 
a  30/.  stamp,  was  held  inadmissible  on  an  issue  on  the  assignment. 
And  semble,  a  lease  operating  as  an  assignment  must  have  an  assign- 
ment stamp.  Baker  v,  Gostlin^,  1  New  Ca,  246.  Where  a  lease  con- 
tained a  demise  of  two  farms  with  two  different  habendums  and  separate 
reservations  of  rents  and  covenants,  some  applying  to  one  farm  and 
some  to  another,  one  ad  valorem  stamp  for  the  amount  of  both  rents 
was  held  sufficient.  Blount  v.  Pearman^  1  New  Ca.  408.  Ace.  Parry 
p.  Deere,  5A,SfE»  551. 

An  instrument  purporting  to  grant  a  freehold  lease,  but  which  is  in- 
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efiectual  for  want  of  a  seal,  can  only  operate  as  an  agreement,  and 
therefore  does  not  require  a  lease  stamp.  Slone  v,  Hogers^  2  M,  4*  ^* 
443.  A  mere  attornment  does  not  require  a  stamp.  I>oe  v,  EduHurdsy 
5A.^E.  95.     Ace.  Bony  v.  Goodman,  2  M.  ^  IV.  766. 

Where  a  lease  refers  to  an  expired  lease  for  the  covenants,  the 
expired  lease  (stamped  as  such)  is  not  *'a  schedule,  catalogue,  or 
inventory,"  within  55  G.  3.  c.  184.,  schedule,  part  1.,  requiring  a  26t. 
stamp.  StnUt  v.  Sobhuon^  3  B,  ^r  •^^^  3$)5.  When  a  lease,  duly 
stamped,  refers  to  the  terms  of  an  abandoned  lease  not  stamped,  the 
whole  may  be  considered  as  one  lease,  and  is  admissible  in  evidence 
as  such.  Pearce  v.  Cheslyn^  is  A.S^  E,  225.  A  lease,  containing  an  agree- 
ment to  take  fixtures,  cannot  be  given  in  evidence  without  a  lease  stamp, 
though  only  used  in  an  action  for  the  value  of  the  fixtures,  and  though 
it  has  an  agreement  stamp.    Corder  v,  Drakefirdy  3  Taunt,  382. 

Policies  of  Insurance. 

The  duties  payable  in  respect  of  marine  insurances  are  now  regulated 
by8&4W.4.  C.23. 

By  35  G.3.  c.  63.  s.  13.,  '^  nothing  in  that  act  shall  be  construed  to 
extend  to  prohibit  the  making  of  any  alteration,  which  may  lawfully  be 
made,  in  the  terms  or  conditions  of  any  policy  of  insurance  duly 
stamped,  after  the  same  shall  have  been  underwritten ;  or  to  require 
any  additional  stamp  duty  by  reason  of  such  alteration  ;  so  that  such 
alteration  be  made  before  notice  of  the  determination  of  the  risk 
originally  insured,  and  the  premium  or  consideration  originally  paid  or 
contracted  for  exceed  the  rate  of  lOf.  per  cent,  on  the  sum  insured ; 
and  so  that  the  thing  insured  shall  remain  the  property  of  the  same 
person  or  persons;  and  so  that  such  alteration  shall  not  prolong  the 
term  insured  beyond  the  period  allowed  by  that  act ;  and  so  that  no 
addidonal  or  further  sum'  snail  be  insured  by  reason  or  means  of  such 
alteration." 

A  mere  extension  of  the  time  of'sailing  is  within  the  above  clause, 
and  the  alteration  requires  no  new  stamp.  Kensington  v.  Inglis,  8  East, 
273.  Brockdbank  v,  Sugrue^  1  B,  Sf  Ad,  81.  So  a  memorandum 
waiving  the  warranty  of  sea-worthiness.  Weir  v.  Aberdeen,  2  B.S^  A. 
325.  But  where  a  policy  on  "  a  ship  and  outfit "  was  altered  by  in- 
serting *'  ship  and  goods,"  it  was  held  to  require  a  new  stamp,  and  to 
be  void  against  the  underwriters,  though  they  bad  assented  to  the  alter- 
ation.    Hdl  V.  Patten,  8  East,  373. 

By  statute  5  &  6  W.  4.  c.  64.  ss.  2  and  3.,  on  a  policy  on  life,  where 
the  sum  insured  does  not  exceed  50/.,  the  stamp  is  2s,  6d, ;  where  above 
50/.  and  not  100/.,  5f. 

Stat.  3  &  4  W.  4.  c.  23.  exempts  policies  on  farming  stock,  agricul- 
tural produce,  and  implements  of  husbandry  from  duty,  provided  the 
insurance  be  effected  by  a  distinct  policy. 

Promissory  Notes, 

By  55  G.  3.  c.  184.,  schedule  part  1.,  a  promissory  note,  for  the  pay- 
ment to  the  bearer  on  demand  of  any  sum  of  money,  is  subject  to  the 
following  duties : 

I 
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£  i.  £  s.  £  $.   d. 

Not  exceeding 1  1 0  0  0  0    5 

Exceeding 1  1    and  not  exceeding  8  2  0  0  10 

2  2 5  5  0  13 

5  5 10  0  0  19 

10  0 20  0  0  2     0 

20  0 30  0  0  3     0 

30  0 : 50  0  0  5     0 

50  0 100  0  0  6     6 

which  said  notes  may  be  re-issued  after  pai'inent  thereof^  as  often  as 
shall  be  thought  fit 

A  promissory  note  for  the  payment  in  any  other  manner  than  to  the 
bearer  on  demand,  but  not  exceeding  two  months  after  date  or  sixty 
days  after  sight,  of  any  sum  of  money 

£  9..                                    £  t.  £  t.    d. 

Amounting  to 2  0    and  not  exceeding      5  5  0  10 

Exceeding 5    5  20  0  0  16 

20    0  SO  0  0  2    0 

30    0  50  0  0  2     6 

50    0  100  0  0  3     6 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 
Promissory  note  for  the  payment  either  to  the  bearer  on  demand, 
or  in  any  other  manner  than  to  the  bearer  on  demand,  but  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after  sight,  of  any  sum  of 
money 

£  £  £  t.  d. 

Exceeding 100      and  not  exceeding      200  0    4    6 

200      300  0    5     0 

300      500  0    6     0 

500      1000  0    8     6 

1000      2000  0  12     6 

2000      3000  0  15     0 

3000      t 15     0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 
Promissory  note  for  the  payment  to  the  bearer  or  otherwise,  at  any 
time  exceeding  two  months  after  date,  or  sixty  days  after  sight,  of  any 
sum  of  money 

£  i-  £  t.       £  t,   d. 

Amounting  to 2    0    and  not  exceeding     5    5        0     16 

Exceeding 5    5  20    0        0    2    0 

20    0  30    0        0    2    6 

30    0  50    0        0    3    6 

50    0  100    0        0    4    6 

100    0  200     0         0    5     0 

200    0  300    0         0    6     0 

300    0  500    0         0    8     6 

500     0  1000    0         0  12     6 

1000    0  2000    0        0  15     0 

2000    0  3000    0         15     0 

3000    0  1   10     0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 
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A  promissory  note  for  40/.  payable  to  A.  B.,  or  bearer,  is  in  law 
payable  on  demand,  and  requires  a  5<.  stamp.  WkUlock  r.  Underwood^ 
%  B,Sf  C,  157.  A  promissory  note  payable  to  M.  M.,  without  the 
words  "  order  **  or  **  bearer,"  and  without  anv  indication  of  the  time 
of  payment,  is  not  a  promissory  note  payable  to  the  bearer  on  demand 
within  the  statute.  Cheetham  v,  Butler^  5  B,  Sf  Ad,  837.  So  a  note 
whereby  A.  promised  to  pay  B.  on  demand  20/.,  with  lawful  interest 
until  payment ;  Dixon  v.  Chambers,  I  C,  M,  ^  R,  845. ;  and  Keatet 
V,  IV/aeUlon,  8  j9.  ij-  C  7.,  is  there  said  to  be  overruled. 

The  reservation  of  interest  is  not  to  be  considered  an  addition  to  the 
sum  advanced  so  as  to  require  a  larger  stamp  ;  thus  a  stamp,  applicable 
to  a  note  not  exceeding  30/.,  is  applicable  to  a  note  for  the  payment  of 
30/.  at  three  months  after  date,  with  interest  from  the  date.  Prue$smg 
V.  Inff,  ^B,Sf  A.  204. 

Where  a  joint  and  several  note  for  securing  the  repayment  of  a  loan 
was  fldgned  first  by  one,  and  some  days  afterwards  by  the  other,  p&rty, 
it  was  held  not  to  require  an  additional  stamp,  if  the  last  signature  was 
put  before  the  money  was  advanced  ;  or  if  the  party  last  signing  had 
promised  to  sign  the  note  before  the  advance,  notwithstanding  it  may 
not  have  been  signed  till  afterwards.  Ex  parte  White,  3  Deac,  4'  Chit. 
366.  . 

A  memorandum  in  the  form  of  a  promissory  note,  offered  in  evidence 
for  the  purpose  of  taking  a  case  out  of  the  Statute  of  Limitations,  is 
inadmissible,  unless  stamped  ;  although  9  G.4.  c.  14.  s.  8.  exempts  me- 
morandums made  for  that  purpose  from  stamp  duty.  Jones  v,  Ryder^ 
^M.^W.^2. 

An  instrument  in  this  form :  '*  Received  of  A.  B.  100/.,  which  I  pro- 
mise to  pay  on  demand,"  is  a  promissory  note,  and  requires  a  stamp  as 
such.  Green  v,  Davies,  4t  B,  ^  C.  235.  "  I.  O.  U.  20/.,  to  be  paid  on 
the  22d  inst.,"  dated  and  signed,  is  an  instrument  requiring  to  be 
stamped  either  as  a  note  or  an  agreement.  Brooks  v,  Elkins,  2  M.  ^ 
W,  74.  **  I  have  received  the  sum  of  20/.,  borrowed  of  you,  and  am 
accountable  for  it  with  interest,"  was  held  to  be  an  agreement,  and 
not  a  note.     Home  r.  Red/earn,  4  New  Ca.  433. 

Protests. 

Protest  of  any  bill  of  exchange,  or  promissory  note,  for  any  sum  of 
money. 

£  jC  s,  d, 

Kot  amounting  to 20  0    2  0 

Amounting  to  ^20,  and  not  amounting  to  ...   100  0    3  0 

jglOO  500  0    5  0 

i£500  or  upwards  0  10  0 

Receipts. 

Receipts  or  discharges  given  for  or  upon  the  paj^ment  of  money  re- 
quire the  following  stamps  by  55  G.  3.  c.  184.,  schedule,  part  1. : 

£  £ 

Amounting  to...  5    10 

10     20 

20     50 

50     100 

I  2 


£ 

s. 

d. 

0 

0 

3 

0 

0 

6 

0 

1 

0 

0 

1 

6 
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£  £  £  t.  d. 

Amounting  to  100    800  0    8  6 

800     300  0    4  0 

300     500  0    5  0 

500   ' 1000  0    7  6 

1000  or  upwards 0  10  0 

When  the  receipt  is  expressed  or  acknowledged  therein  to 
be  in  full  of  all  demands • 0  10    0 

A  written  acknowledgment  that  a  debt  on  demand  has  been  settled, 
balanced,  or  otherwise  satisfied,  though  unsigned,  is  a  receipt  within 
the  act.  A  general  acknowled^ent  of  the  payment  or  settlement  &c. 
of  a  debt,  without  specifying  its  amount,  or  of  the  receipt  of  a  spe* 
cified  sum  in  full  of  any  such  debt,  is  to  be  charged  with  a  lOf.  duty. 
And  payment  by  bills,  notes,  drafts,  or  other  securities  is  to  be  takea 
as  payment  of  money. 

By  the  statute  3«4  W.  4.  c.  83.  s.  1.,  receipt  stamps  for  any  sum 
under  5/.  are  abolished. 

The  following  are,  among  others,  exempt  from  duty :  — 

Receipts  written  on  bills,  notes,  or  drafts,  duly  stamped ;  or  on  bills 
drawn  out  of,  but  payable  in.  Great  Britain. 

Letters  by  the  post  acknowledging  the  safe  arrival  of  bills,  notes,  or 
securities  for  money. 

Receipts  on  any  bond,  mortgage,  or  other  security,  or  on  any  con- 
Teyance  deed,  or  instrument,  dulv  stamped,  acknowledging  die  receipt 
of  consideration  money,  principal,  or  interest. 

Releases  by  deed  duly  stamped. 

For  further  provisions  respecting  receipts,  and  the  consequence  of 
omitting  to  have  them  stamped,  see  35  6. 3.  c.  55. 

An  acknowledgment  of  having  received  acceptances,  with  an  under- 
taking to  provide  for  them,  has  been  held  to  require  a  receipt  stamp. 
Schoky  V.  WaUbyt  Peake^  84.  So  a  bill  of  parcels  subscribed  ^  settled 
by  two  bills,  one  at  nine,  the  other  at  twelve  months,'*  was  held  by 
Lord  Ellenborough  to  be  an  acquittance  which  could  not  be  evidence 
unless  stamped.  Smiih  v.  Jr<?%,  Peake,  85.  (n) ;  S,C»4  Etp,  849.  So 
the  word  "  settled  "  under  a  bill.  SpawJarUt  v.  Alexander ^  8  Etp,  681. 
An  account  containing  acknowledgments  of  sums  received,  made  at 
successive  times  upon  the  payment  of  the  money,  requires  a  stamp ;  it 
differs  from  an  account  current,  where  the  sums  stated  to  be  received 
are  not  written  in  the  account  at  and  upon  the  receipt  of  the  money, 
but  long  after,  and  only  amount  to  admissions  of  money  received  at  an 
antecedent  time.  Wright  v,  Shawcrott,  2  B,  4^  A.  501.  (»).  See  Jacob 
V.  Lindsay,  1  East^  460.  Hawkint  v.  IVarre,  ZB.SfC.  696.  A  mere  ac- 
knowledgment, not  of  the  payment  of  money,  but  of  a  sum  due  and  owing 
(as  an  1.  O.  U.,  signed  by  the  party),  requires  no  receipt  stamp.  Fiaher 
V.  Letlie^  1  Etp,  486.  Itrael  v,  Israel,  1  Camp,  499.  CkUders  v,  BouU 
fwis,  JD,  ^  R,  N,  P,  C.  8. ;  but  see  Guy  v.  Harris,  Chitty  on  Bills^ 
428.,  5th  ed.  But  such  an  instrument  may,  by  the  addition  of  other 
matter,  amount  to  a  note  or  agreement;  see  cases,  suprd^  p.  171. 
Where  it  is  made  solely  to  avoid  the  Statute  of  Limitations,  it  is  ex- 
pressly exempted  from  an  agreement  stamp.  See  ante,  p.  159.  An 
instrument  in  these  terms,  '*  Mr.  T.  has  left  in  my  hands  800/.,"  Tom^ 
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ian»  V.  AMy^  QB.^jr  C.  541.,  or  in  these,  '*  I  have  in  my  hands  three 
bills  which  amount  to  ISO/.  lOf.  6^.,  which  I  have  to  get  discounted  or 
return  on  demand,"  MuUeU  v,  Huckit&n^  7  B,  ^  C,  639.,  requires  no 
stamp.  So  the  acknowledgment  of  the  correctness  of  an  account,  con- 
taining a  statement  of  sums  advanced  and  disbursements  made,  has 
been  held  to  recniire  no  stamp.  Weliard  v.  Magt,  1  Bmg.  134.  A 
receipt  is  not  inaomismble,  as  such,  because  it  notices  the  terms  and 
consideration  upon  which  the  money  was  paid.  Watknu  v.  Hewlett^ 
\  B.  ^  B,  \,  So  although  it  contain  subsequent  matter  of  agreement, 
and  has  no  agreement  stamp ;  Odye  v,  Cooknty^  1  iftf .  4"  Bah*  517.; 
unless  the  agreement  controls  or  qualifies  what  goes  before,  when  the 
paper  will  be  inadmissible  without  an  agreement  stamp.  Grey  v,  SnM, 
1  Camp,  387,  Where  the  indorsements  of  receipts  on  a  bond  have 
left  no  blank  space  for  receipts  of  subsequent  payments  to  be  written 
on  the  bond,  such  receipts,  written  on  an  unstamped  piece  of  paper 
annexed  to  the  bond,  are  within  the  exemption  of  55  6. 3.  c.  184., 
schedule,  part  1.,  and  admissible.  Orme  v.  loung,  4  Canm,  336.  An 
unstamped  receipt  may  be  used  by  a  witness  to  refresh  his  memory. 
Rambert  v,  Cohen^  4  Etp.  213.    See  ante,  p.  131. 

Belease. 

Any  deed  or  instrument  of  release  and  renunciation  of  lands  or 
other  property  real  or  personal,  or  of  any  right  or  interest  therein 
(such  aeea  not  being  otherwise  charged  in  the  schedule  55  Geo.  3. 
c.  184.,  nor  expressly  exempted  from  ul  duty),  requires  a  stamp  of  35#., 
and  a  progressive  duty  on  the  number  of  words,  as  in  deeds. 

Surrender. 

A  surrender  of  a  term  of  years,  or  of  any  freehold  or  uncertain  in- 
terest in  lands  Ac.  not  bdng  of  copyhold  or  customary  tenure,  re- 
quires a  35«.  stamp,  and  a  progressive  duty  on  words,  as  in  deeds. 

Where  some  of  the  executors  of  a  tenant  from  year  to  year  si^ed  an 
instrument,  **  renouncing  and  disclaiming,  and  also  surrendering  and 
yidding  up  "  to  the  landlord  all  right,  title,  &c.  in  the  premises ;  and 
the  landlord  thereupon  brought  ejectment ;  held  that  such  instrument 
was  a  surrender,  and  not  a  msclaimer,  and  therefore  could  not  be  put 
in  evidence  for  the  plaintiff  without  a  surrender  stamp.  Doe  v.  Stagg, 
6  yew  Co.  564. 
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COURSE  OF  EVIDENCE  AND   PRACTICE  AT   NISI 

PRIUS. 

When  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff  opens 
the  pleadings  ;  after  which,  if  the  proof  of  the  issue  rests  on  the  plain- 
tiff, the  senior  or  leading  counsel  states  the  case  to  the  jury,  and  after 
witnesses  have  been  examined  in  support  of  it,  the  counsel  for  the  de- 
fendant is  heard.  If  he  calls  any  witnesses,  the  plaintiff's  counsel  has 
the  general  reply.  Where  there  are  several  issues,  some  of  which 
are  incumbent  on  the  piaintifi^  and  others  on  the  defendant,  it  is  usual 
for  the  plaintiff  to  begin  and  to  prove  those  which  are  essential  to  his 
case;  Jackson  v.  Hesketh,  2  Stark.  521. ;  the  defendant  then  does  the 
same  ;  and  the  plaintiff  is  then  entitled  *  to  go  into  evidence  to  contro- 
vert the  defendant's  affirmative  proofs.  The  defendant's  counsel  is  en- 
titled to  comment  by  way  of  reply  upon  such  last-mentioned  evidence 
in  support  of  his  own  affirmatives;  and  thepliantiff's  counsel  to  a 
general  reply. 

Where  a  party  tenders  documentary  evidence  prima  facie  admissible, 
the  other  party  will  not  be  allowed  to  interpose  with  evidence  for  the 
purpose  of  excluding  it.  Thus,  where  plaintiff  tendered  an  examination 
of  defendant  taken  before  bankruptcy  commissioners,  the  defendant 
was  not  permitted  to  call  witnesses  to  prove,  before  the  examination 
was  read,  that  it  was  incomplete  and  therefore  inadmissible.  Such 
evidence,  if  not  obtained  by  cross-examination,  must  be  postponed  as 
part  of  the  defendant's  case.  Jones  v.  Fort,  M.  ^  M,  196.  But  evi- 
dence to  disprove  possession  of  an  instrument,  of  which  secondary 
evidence  is  tendered,  may  be  given  immediately.  Harvey  v.  JMStchei^ 
2  M.  ij-  Rob,  366. 

It  was  laid  down  as  a  general  rule  by  Lord  Ellenborough  that  when, 
by  pleading  or  notice,  the  defence  is  known,  the  counsel  for  the  plaintiff 
is  bound  to  open  the  whole  case  in  chief,  and  cannot  proceed  in  parts, 
unless  some  specific  fact  be  adduced  bv  the  defendant,  to  which  the 
plaintiff  can  give  an  answer  ;  but  that  he  cannot  go  into  general  evi- 
dence in  reply.  Rees  v.  Smith,  2  Stark.  31.  And  this  appears  to  be 
still  the  rule  where  a  single  fact  or  transaction  forms  the  whole  subject 
of  dispute  between  the  parties,  which  is  affirmed  on  one  side  and  denied 
on  the  other.  Thus,  where  the  plaintiff's  title  to  a  mine  was  in  issue, 
and  the  plaintiff  relied  on  primd  facie  evidence  arising  from  possession, 
he  was  considered  not  to  be  entitled  to  support  his  case  in  reply  by 
general  evidence  of  his  title  ;  Rowe  v.  Brenton,  S  M,  ^  R.  139.  281. ; 
(on  a  trial  at  bar ;  but  the  objection  was  waived  bv  the  defendant). 
But  where  the  defendant  traverses,  and  also  specially  justifies,  the 
plaintiff  may  reserve  his  case  on  the  special  pleas  until  the  defendant 
nas  proved  them  ;  Browne  v.  Murray,  R.  4"  M.  254.,  and  note  ib. ; 
or  he  may  enter  upon  the  disproof  of  them  in  the  first  instance ;  in 
which  case  he  will  not  be  allowed  to  give  further  evidence  of  the  same 
kind  in  reply.  S,  C.  Where  the  plaintiff  sued  on  several  bills  of  ex- 
change, and  defendant  pleaded  a  set-off,  the  plaintiff  was  allowed  to 
prove  the  balance  in  the  first  instance,  and  then,  after  the  defendant  had 
proved  his  set-off,  to  prove  further  sums  due,  so  as  to  exceed  the  set-off; 
and  per  Lyndhurst  C.  B.,  "  Either  way  may  be  correct,  and  it  must  be 
left  to  the  discretion  of  the  judge."     Williams  v.  Davies,  IC^M,  464. 
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Both  parties  are  bound  by  the  view  taken  of  their  respective  cases, 
and  the  mode  of  conducting  them,  by  their  counsel  at  the  trial ;  and  if 
the  verdict  be  against  them,  they  cannot  move  for  a  new  trial  upon 
grounds  omitted  to  be  enforced  at  Nisi  Prius,  See  Doe  v.  Needs,  2  M, 
4-  IV.  129.  Hetm  v.  Neck,  SJDowL  P.C.  163.  Short  v.  KaUoway,  11  A. 
4*  £.  28.  And  where  counsel  offers  evidence  for  one  purpose  which 
die  judge  rejects,  he  will  not,  after  the  trial,  be  permitted  to  rely  upon 
it  as  admissible  for  another  purpose.  R,  v.  Grant,  5  B,  ^  Ad,  1081. 
Nor  can  he  complain  of  misdirection  upon  a  point  which  he  has,  in  effect, 
waived  at  Nisi  *Prius.  ,  Robinson  v.  Cook,  6  Taunt,  336.  And  where 
evidence  has  been  admitted,  without  objection,  as  relevant  to  the 
issue,  it  cannot  be  objected  to  as  inapplicable  after  the  judge  has  b^un 
to  sum  up.  Abbott  v,  Parsont,  7  Ring.  563.  Where  the  judge  has,  in 
the  opinion  of  counsel,  omitted  to  submit  some  material  point  or  view 
of  the  case  to  the  jury,  he  ought,  it  seems,  to  be  reminded  of  it.  See 
Magor  V.  Chadwick,  II  A.  ^  E.  684,  585.  Wedffe  v,  Berkeley,  6  A.  ^ 
E.  663.  But  counsel  will  not,  it  is  apprehended,  be  taken  to  have 
acquiesced  in  the  summing  up  of  the  judge  in  point  of  law,  merely  be- 
cause he  has  not  interposed  at  the  time. 

When  the  pUaniiffis  to  he^n^  It  is  often  a  subject  of  inquiry  whe- 
ther the  plaintiff  or  the  defendant  is  to  open  the  facts  and  evidence  to 
the  jury.  This  may  be  an  advantage,  and  is  then  claimed  as  a  right ; 
as  where  evidence  is  anticipated  on  the  opposite  side  which  will  give  a 
right  to  reply  generally  on  the  whole  case  ;  or  it  may  be  a  burden  ;  as 
where  a  party  relies  on  the  witnesses  of  his  opponent,  or  on  the  diffi- 
culty of  the  proofs  incumbent  on  him. 

The  right,  or  obligation,  to  be^in  depends  on  the  f9rm  of  the  issue 
and  on  the  rules  respecting  the  onus  probandi  (aee  ante,  p.  71.)  ;  and 
the  test  has  been  said  to  be,  not  on  which  side  tne  affirmative  lies,  but 
which  side  will  be  entitled  to  a  verdict  if  no  evidence  be  given.  Thus, 
where  the  phiintiff  declared  for  unworkmanlike  execution  of  a  contract, 
and  defendant  pleaded  that  it  was  executed  in  a  workmanlike  way,  and 
thereupon  issue  was  joined,  it  was  held  that  plaintiff  was  to  begin  ;  for 
it  was  not  to  be  assumed  that  the  work  was  bad  ;  per  Alderson  B., 
Amos  V.  Hughes^  \  M.Sp  Rob,  464.  So  where,  in  an  action  by  indorsee 
against  acceptor,  defendant  pleaded  that  the  bill  was  for  the  drawer's 
accommodation,  and  that  plaintiff  did  not  give  any  consideration  to  the 
drawer  ;  to  which  plaintiff  replied  that  it  was  indorsed  to  him  by  the 
drawer  for  a  good  consideration :  held  that,  as  a  consideration  is  pre- 
sumed, the  defendant  must  begin  by  proving  the  want  of  it,  or  some 
suspicious  circumstances  to  throw  the  proof  on  the  plaintiff.  Mills  v, 
Rarber,  iM.^iV.  425.  Ace.  Lewis  v.  Parker,  4  A,^  E, 838.  Where, 
In  a  declaration  on  a  policy  on  a  life,  the  plaintiff  averred  that  the 
deceased  had  led  a  temperate  life,  which  was  denied  by  the  plea  ;  held 
that  the  onus  probandi^  and  therefore  the  right  to  begin,  was  with  the 
pliuntiff;  though  it  was  contended  that  intemperance  was  not  to  be 
presumed.  Hiickman  v.  Fernie,  3  M,  4"  W,  505.  Ace.  RawUnt  v.  Det' 
borough,  2  M.^  Rob,  70.  But  where  the  declaration  set  out  a  policy 
conditioned  to  be  void  in  case  of  misrepresentation  as  to  the  habits  and 
health  of  the  deceased,  and  averred  tnat  there  was  no  misrepresent- 
ation ;  and  the  pleas  relied  on  an  untrue  statement  in  this,  to  wit,  that 
the  habits  of  deceased  were  prejudicial  to  health,  and  his  health  was 
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unsound  ;  to  which  de  k^urid  &c  was  replied  ;  Tindal  C.  J.  held  that 
defendant  was  to  begin.  Pole  v.  R(^er$^  2  M.Sf  Rob,  287.  Where  an 
issue  on  the  sanity  of  a  person  is  directed  by  Chancery,  the  court  will 
presume  that  the  person  ordered  to  be  plaintiff  is  to  b^gin.  Frank  v. 
Frank,  ib.Sl^. 

In  many  cases  where  damages,  and  not  the  decision  of  a  mere  right, 
have  been  the  object  of  an  action,  defendants  have  been  used  so  to 
plead  as  to  take  an  affirmative  issue  on  themselves,  and  thereby  exclude 
the  plaintiff's  right  to  a  general  reply.  The  judges  have,  however, 
come  to  a  resolution,  which  has  been  stated  in  the  following  terms : 
"  In  cases  of  slander,  libel,  and  other  actions,  where  the  plaintiff  seeks 
to  recover  actual  damages  of  unascertained  amount,  he  is  entitled  to 
begin,  although  the  affirmative  of  the  issue  may,  in  point  of  form,  be 
with  the  defendant."  Carter  v,  Jonet,  1  M.  <$•  Rob.  281. ;  S.C.  6  C.  <!• 
P.  64.  The  rule  has  been  stated  somewhat  differently,  and  has  been, 
in  some  cases,  confined  to  **  personal  injuries,  as  assaults,  libel,  &€." 
Parke  B.,  in  Wootton  v.  Barton^  1  Jf .  4*  Rob.  518. ;  and,  in  others,  to 
cases  where  the  action  is  brought  for  "  malicious  injuries,  where  the 
amount  of  damage  is  uot  matter  of  calculation,  but  is  liable  to  be  in- 
creased, by  matter  urged  in  aggravation."  Tindal  C.  J.,  in  Reeve  o. 
UnderhiU^  id,  440.  Hence  covenant  for  damages,  thoueh  unascertained, 
is  not  within  it.  S,  C.  So  trespass  de  boms,  where  the  real  question 
is  the  rateabilrty  of  the  plaintiff's  house.  Burrell  v.  Nicholson^  id,  304. 
So  in  trespass,  q,  c,f.,  where  the  defendant  pleaded  a  custom  to  divert 
water,  which  was  traversed  by  the  plaintiff  the  defendant  was  allowed 
to  begin ;  though  the  plaintifrs  counsel  asserted  his  intention  to  ask 
for  heavy  damages.  Bastard  v.  Smith,  2  M,  4*  Rob,  129. ;  and,  per  Tin- 
dal C.  J.,  *'  The  plaintiff  might  have  travers^  the  custom  and  new  as- 
signed excess,  and  then  would  have  had  a  right  to  b^gin."    Ibid.  132. 

In  the  case  of  Absalom  v.  Beaumont,  1  M,  Sf  Rob.  441.  (»)»  Lord 
Denman  is  said  to  have  ruled  that, "  wherever  any  aMrmative  proof  lies 
on  the  plaintiff  to  shew  what  damages  he  is  entitled  to,  he  has  a  right 
to  beein."  That  case  was  an  action  on  a  policy  against  fire,  and  all 
the  pleas  were  affirmative ;  and  his  lordship  is  said  to  have  distinguished 
the  case  from  a  life  insurance,  where  the  sum  is  ascertfuned  ;  see  diet, 
arguendo  in  Bastard  v.  Smith,  supra.  In  Cann  v.  Facey,  cor,  Gur- 
ney  B.,  Exeter  Sum.  As.  1835,  in  an  action  of  trespass  for  shoot- 
ing a  do^,  where  defendant  justified  to  prevent  it  from  trespassing 
the  plaintiff  was  held  entitled  to  begin,  though  the  defendant  offered  to 
admit  the  value  of  the  dog  ;  for,  per  Cur., ''  the  plaintiff  may  have 
dama^  beyond  that  amount;"  and  a  similar  ruling  by  Lord  Tenterden 
was  cited.  So  in  Mills  n.  Siephais,  Exeter  Spring  As.  1838,  Bosanquet  J. 
held  that  plaintiff  had  a  ri^t  to  begin  in  a  case  of  trespass  for  breaking 
into  his  house»  where  the  issue  was  on  a  plea  of  leave  and  license. 

Where  any  one  of  several  issues  throws  the  onSu  of  proof  on  the 
plaintiff^  he  has  a  ri^ht  to  begin  as  to  all ;  Rauflins  v.  Desborougjh,  2  M. 
4*  Rob.  328. ;  and  it  has  been  held  in  an  action  for  a  libel,  that  judg- 
ment by  default  as  to  part  has  the  same  effect,  though  the  defendant 
pleads  affirmatively  as  to  the  residue.  Wood  v.  Pringle,  l  M,  4r  Rob, 
277.  But  where,  to  an  action  on  a  bill  and  on  an  account  stated,  de- 
fendant pleaded  payment  to  the  first,  and  non-assumpsit  to  the  second 
count,  it  was  held  that  plaintiff  has  no  right  to  begin  unless  he  have 
some  evidence  to  ofiei  or  the  account  stated  besides  the  bill.    Smart  v. 
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Bayner,  6  C.  4*  P.  721^  per  Parice  B.  S.  P.  ruled  by  Creswell  J^  in 
Xofiyon  V.  Davey,  Bodmin  Sum.  As.  1842.  The  plaintiff  in  replevin 
has  the  flame  right  as  in  other  actions,  though  both  parties  are  actors. 
Curat  V.  Wkteler,  M.  4-  Jlf.493. 

Where,  by  rule  of  court,  the  defendant  is  under  an  obli^tion  to 
admit  theplaintiff's  case,  this  does  not  deprive  the  latter  of  his  right  to 
begin.     Thwtatei  v,  Satfufmry,  5  C.  ^  P.  69. 

When  the  defendant  it  to  Ae^gm.]  Subject  to  the  rule  laid  down  in  the 
last  section,  where  the  general  issue  is  not  pleaded,  but  issue  is  joined 
upon  a  collateral  matter  (as  on  a  release  in  assumpsit  or  debt,  or  a 
right  of  way  in  trespass)  the  proof  of  which  rests  on  the  defendant,  his 
eounsel  b^ns,  after  the  pleadings  are  opened,  and  has  the  general 
reply.  Cotton  v.  Jamet^  M.  4**  M.  275.  Thus,  in  trespass,  where  the 
general  issue  is  pleaded  only  as  to  the  coming  with  force  and  arms, 
&c.,  and  a  justification  as  to  the  rest,  the  issue  lies  upon  the  defendanL 
Jadtson  v.  Hetketh,  2  Stark,  518.  So,  where  Rb,  ten,  is  pleaded  and  no 
general  issue.  Pearton  v.  Co/et,  \  M.S^  Rob,  206.  So,  where  the  de- 
fendant, a  constable,  being  sued  in  trespass,  pleaded  a  justification 
without  the  general  issue,  it  was  held  that  his  counsel,  admitting  the 
demand  of  a  copy  and  perusal  of  the  warrant  (24  6. 2.  c.  44.),  was  en- 
titled to  b^n.  Burrell  v,  Nichoiton,  1  M.  ^  Hob.  305.  Where  the 
defendant  pleads  a  plea  averring  notice,  and  issue  is  taken  on  the  fact 
of  notice,  the  defendant  begins.  Warner  v,  Hainct,  6  C.  ^  P,  666. 
So  where  a  defendant  in  replevin  pleads  property  in  a  third  person, 
A.  B.,  and  not  in  the  plaintiff,  to  which  plaintiff  replies  that  the  pro- 
perty is  not  m  A.  B.,  but  in  the  plaintifi^  and  concludes  to  the  country, 
the  defendant  is  entitled  to  b^n.  Colttone  v,  Hitcolbt,  I  M.  4^  Rob,  301. 
But  where  the  plea  avers  affirmative  matter,  and  concludes  with  a  spe- 
dal  traverse  of  a  part  of  the  declaration  on  which  issue  is  joined,  the 
plaintifi;  and  not  the  defendant,  begins ;  per  Parke  B.,  Crowley  v.  Page, 
7  C  4-  P.  789. ;  unless  the  defendant  traverses  matter  of  common 
right ;  as  where  plmntiff  avers  the  liability  of  the  whole  parish  to 
church  rates,  and  defendant  pleads  the  exemption  of  a  part  of  it  with 
a  traverse  of  the  liability  of  the  whole,  on  which  issue  is  taken ;  the 
onus  of  proof  lies  on  drfendant.  Craven  v,  Sanderton,  4/  A.  ^  E.  666. 
On  an  issue  in  error  to  avoid  an  outlawry  because  plaintiff  was  beyond 
seas,  plea  that  plaintiff  went  abroad  fraudulently  to  defeat  the  outlawry 
and  issue  thereon ;  held  that  defendant  was  to  begin.  Bryan  v.  Wag- 
ttaff,  R.  i  M.  327. 

Ejectment,]  In  some  cases,  by  admitting  a  title  in  the  plaintiff  the 
defendant  may  entitle  himself  to  begin.  This  usually  occurs  in  eject- 
ment where  the  form  of  pleading  is  too  general  to  indicate  the  precise 
point  in  issue*  Thus,  where  plaintiff  claims  as  heir-at-law,  and  defend- 
ant as  devisee,  the  defendant,  by  admitting  plaintiff*s  pedigree,  may  en- 
title himself  to  begin  and  to  reply.  Doe  v,  Brakam,  4  T,  R,  497.  Ace. 
Fenn  v.  Johnton^  Adam^t  Eject,  256.,  2d  ed. ;  though  Gibbs,  C.  J.,  in  a 
similar  case,  refused  to  compel  the  plaintiff  to  receive  such  admissions, 
and  thereby  to  deprive  him  of  his  right  to  begin.  So  in  ejectment  by  a 
person  claiming  under  a  will  agunst  another  claiming  under  a  codicil,  1 

the  defendant,  naving  admitted  the  will,  was  held  to  have  the  right  of  J 

banning.  Doe  v,  Corbett,  S  Cantp,  SeS.  See  PeakeEv,  6,  (n),  5th  ed.  ^ 
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So  where  plaintiff  claimed  as  devisee  of  the  heir-at-law  of  A.,  and  the 
defendant  claimed  as  devisee  of  A.,  the  defendant's  counsel  was  per- 
mitted to  begin,  on  admitting  that  plaintiff  was  entitled  to  recover, 
unless  defendant  proved  A.*s  will.  Doe  v.  Bamety  1  M,  4*  Rob.  S86. 
In  that  case  it  was  contended  that  defendant  must  admit  the  whole  of 
the  plaintiff's  case,  which  involved  the  seisin  in  fee  of  A.'s  heir-at-law 
after  A.'s  death  :  but  per  Lord  Denman  C.  J.,  "  If  the  titles  had  been 
deduced  in  the  pleadings,  the  issue  must  have  been  on  the  will :"  and 
his  lordship  referred  to  a  case  where  the  lessor  of  the  plaintiff  claimed 
under  a  prior  will,  and  the  defendant  under  a  subsequent  will,  and  the 
defendant,  admitting  the  prior  will,  was  ]>ermitted  to  begin.  So  where 
the  defendant  claimed  as  aevisee  and  admitted  the  heirship  of  the  lessor 
of  the  plaintiff,  he  was  allowed  to  begin,  although  one  of  the  lessors  of 
the  plamtiff  had,  since  the  death  of  the  testator,  become  assignee  of  an 
outstanding  term  in  part  of  the  land  ;  for  **  the  real  question  in  dispute 
is  the  validity  of  the  will."  Per  Oumey  B.,  after  conferring  with 
Patteson  J.,  m  Doe  v.  Smart,  I  M,  4*  Rob.  476.,  and  MS. 

In  order  to  entitle  the  defendant  to  begin  by  admitting  the  plaintiff's 
case,  he  must  admit  the  whole,  without  qualification.  Doe  v.  WiUon^ 
\  M.Sf  Rob.  323.  Therefore,  where  the  lessor  of  plaintiff  claims  as 
the  heir  of  A.,  and  defendant  under  a  conveyance  by  A.  in  his  lifetime, 
the  latter  cannot  deprive  the  plaintiff  of  the  right  to  begin  by  admitting 
the  heirship  of  the  lessor  and  seisin  of  A.  unlest  defeated  by  the  con- 
veyance ;  Doe  V.  Tucker ^  M.  4*  M.  536. ;  for  it  is  part  of  the  plaintiff's 
case  that  A.  died  seised.  So  where  each  party  claimed  as  heir,  and 
defendant  admitted  that  pkuntiff  was  entitled  as  heir  if  defendant  was 
not  legitimate,  held  that  be  could  not  by  so  doing  obtain  a  right  to  be- 
gin.    Doe  V.  Bray,  M.  4*  M,  166. 

Who  is  to  beg^  on  a  plea  in  abatement.]  Which  party  is  entitled  to 
begin  upon  an  issue  joined  on  a  plea  in  abatement,  has  been  the  subject 
of  conflicting  decisions.  In  an  action  on  a  bill  of  exchange,  where  the 
non-joinder  of  a  joint  contractor  was  pleaded  in  abatement,  Lord  Ten- 
terden  permitted  the  defendant  to  begin,  and  said,  '*  That  the  most 
convenient  rule  was,  that  wherever  it  appears  on  the  record,  or  by  the 
statement  of  counsel,  that  there  is  really  no  dispute  about  the  sum  to 
be  recovered,  that  the  damages  are  either  nominal  or  mere  matter  of 
computation,  then,  if  the  affirmative  is  on  the  defendant,  he  is  entided 
to  begin."     Fowler  v.  Cotter,  M.  4-.  JIf.  241. 

But  where  the  amount  is  disputed,  the  plaintiff  is  to  begin  ;  thus  in 
indebitatus  assumpsit  for  goods  sold,  plea  non-joinder  of  others  as  de- 
fendants, Lord  Denman  ruled  that  plaintiff  should  be^n,  but  that  the 
defendant  might  do  so  by  admitting  the  amount  claimed.  Morris  v. 
Lotan,  1  M.  Sp  Rob.  233.  So  where  defendant  pleaded  her  coverture 
to  an  action  for  goods  sold,  her  counsel  was  permitted  to  begin  only  on 
condition  of  admitting  the  delivery  of  goods  to  the  amount  claimed. 
Lacon  v.  Higgins,  3  Stark,  178.  per  Abbot  C.  J. 

On  the  other  hand  it  has  been  sometimes  held,  that  the  question  of 
damage  is  a  distinct  inquiry  that  never  arises  until  the  issue  on  the  plea 
is  determined,  and  that  it  ought  not  therefore  to  regulate  the  rieht  to 
begin.  See  Jackson  v.  HeskeSk,  2  Stark.  518.,  and  the  note  of  the  re- 
porters, in  Cotton  v.  James^  M.  Sf  M.  278 — ^281. 

Mr.  Starkie  {Evid,  vol.  ii.  p.  I.,  2d  ed.)  considers  the  order  of  proof 


Sis^At  io  reply.  179 

f  o  be  discretbnary  with  the  court,  such  diacretion  to  be  governed  by  a 
consideration  of  convenience  in  each  case. 

When  the  plaintiff*  is  allowed  to  begin,  he  may,  it  seems,*  confine  him- 
self to  proof  of  the  damages,  and  reserve  his  case  in  reply  to  the  plea, 
Siani^pld  p.  Levy,  3  Stark,  8. ;  but  see  Lacon  e.  Higghu,  tb»  178. 

DUcreHon  ofjvdge  as  to  right  to  begin,']  It  has  been  doubted  by  the 
court  of  K.  B.,  whether  an  erroneous  ruling  of  the  judge  as  to  the  right 
to  begin  could  be  the  subject  of  a  motion  for  a  new  trial.  BwrreHv. 
Nicholton,  1  M.  4-  Rob,  304.  Bird  v,  Higgituon,  2A.^  E.  160.  But 
the  court  of  Exchequer  have  intimated  that  a  clear  case  of  error,  by 
which  an  undue  advantage  has  been  given  to  the  successful  party,  would 
be  ground  of  new  trial.    Hucknum  v,  Femie,  3  M,  ^  W,  505. 

Right  io  replv,]  In  general,  the  party  who  begins  has  the  right  to 
the  general  reply,  when  the  opposite  pany  calls  witnesses.  Where  the 
defendant  brings  evidence  to  impeach  the  plaintiff's  case,  and  also  sets 
up  an  entirely  new  case,  which  again  the  plaintiff  controverts  by  evi- 
dence, the  ddfendant's  reply  is  confined  to  the  new  case  set  up  by 
him ;  for  upon  that  relied  on  by.  the  plaintiff  the  defendant's  counsel 
has  already  commented  in  the  opening  of  his  case ;  and  the  plaintiff  is 
dien  entitled  to  the  general  reply.     I  Stark.  Ev,  384.,  1st  ed. 

Unless  the  defendant  gives  evidence,  the  plaintiff  is  not  entitled  to 
reply  ;  there  being  no  new  facts  upon  which  his  counsel  can  comment. 
With  regard  to  what  shall  be  considered  evidence  on  the  part  of  the 
defendant,  it  has  been  held  that  where  the  defendant  proves  a  payment 
to  the  plaintiff  by  showing  the  particulars  of  demand  delivered  under  a 
judge's  order  in  which  credit  is  ^ven  for  the  amount,  this  is  the  evi- 
dence of  the  defendant,  and  entitles  the  plaintiff  to  reply.  Rymer  v. 
Cook^  M.  4*  M,  86.  (n).  This  decision,  however,  was  before  the-  rule  re*- 
qniring  the  annexation  of  the  particulars  to  the  declaration  ;  since  which 
tney  require  no  proof.  ATite,  p.  57.  Where  the  defendant,  on  bein^ 
called  on  by  the  plaintiff  to  produce  a  document,  interposes  with  evi- 
dence to  show  it  not  in  his  possession,  thb  gives  no  general  reply. 
Harvey  v.  MUchell,  2M.4r  Rob,  366. 

Where  the  counsel  for  the  defendant  opens  facts  to  the  iury,  which 
he  calls  no  witnesses  to  prove,  it  is  in  tne  discretion  of  tne  judge  to 
permit  the  plaintiff''s  counsel  to  reply.  Crerar  v,  Sodo,  M,  ^  M,  85. 
And  where  the  defendant's  counsel  has  read  a  paper,  or  made  state- 
ments of  material  facts  likely  to  have  weight  with  the  jury,  without 
attempting  to  prove  them,  both  Lord  Kenyon  and  Lord  Tent^en  per- 
mitted a  general  reply.     R*  v,  Bignold^  D,  ^  R,  N,  P,  C,  59. 

Where  the  defendant's  counsel  goes  for  a  nonsuit  on  a  point  of  law, 
and  the  plaintiff's  counsel  answers  it,  the  defendant's  counsel  has  a 
right  to  reply  upon  the  law  only.    Arden  v.  Tucker,  1  Af .  4*  Rob,  192. 


Arguments  ofcotinsel.]    When  points  of  law  arise  incidentally,  all  the 


ruled  that  one  counsel  only  is  to  be  heard  on  each  side.  Rawlins  v. 
Desbcrough,  2  M,  4r  Rob,  70.  This  rule,  however,  is  not  always  ad- 
hered to.     See  Bastard  v.  Smith,  ib.  132. 
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The  objection  of  a  witness  to  a  question  which  he  considers  him- 
self not  bound  to  answer  is  not  a  point  on  which  counsel  are  heard. 
R,  V,  Adcyy  VM.  <$•  Rob.  94.,  aaiie,  p.  185. 

Where  the  party  conducts  his  case,  addresses  the  jury,  and  examines 
witnesses  in  person,  it  is  questionable  how  far  counsel  can  be  heard 
for  him  on  a  point  of  law.  ShutUetoorth  v,  Nwholton,  1  M.  Sf  Rob,  254. 
MotcatH  V.  Lauf9on^  ib,  454.  In  the  latter  case,  Alderson  B.  said 
that,  though  there  were  many  precedents,  it  was  a  very  objectionable 
practice. 

Addreums  the  jury  and  exanamng  wkmsies.]  In  an  action  for  goods 
sold,  in  which  the  defendants  appeared  and  pleaded  non-assumpsit  by 
separate  attorneys  and  counsel,  but  relied  on  the  same  defence,  viz. 
payment,  it  was  ruled  by  Oibbs  C.  J.,  that  the  senior  counsel  could 
alone  address  the  jurj^,  and  the  witnesses  were  to  be  examined  by  the 
counsel  successively,  in  the  same  manner  as  if  the  defence  were  joint 
and  not  separate.  "  It  cannot  be  left  in  the  power  of  defendants, 
whose  interests  are  the  same,  to  make  twenty  cases  out  of  one."  O^p- 
pendale  v.  Matson^  4  Camp.  174.  And  in  ejectment  where  the  de* 
fendants  defended  in  the  same  right,  but  by  different  attorneys  and 
counsel,  Lord  Tenterden  ruled  that  only  one  counsel  could  address  the 
jury.  Doe  v,  Thidaf,  M,  4*  3f.  314.  So  in  trover  and  a  joint  plea  ; 
Perring  v.  Thteker,  M.  4"  M,  392.  So  in  Miuon  v,  DUchboume,  I  M, 
^  Rob.  462.  (n),  in  debt  on  bond,  plea  non  ettjuctum^  Lord  Abinger 
refused  to  allow  two  counsel  to  address  the  jury,  for  *'  there  could  not 
be  a  verdict  for  one,  against  the  other,  defendant."  But  in  an  action  e» 
deUctOy  where  defendants  have  pleaded  and  appeared  by  separate  attor- 
neys and  counsel,  a  separate  cross-examination  and  address  have  been 
permitted  by  Abbott  C.  J. ;  King  v.  WilHamton,  3  Stark,  162.;  and  by 
Tindal  G.  J. ;  Masseyv.  Goyder,  ^  C.  Sf  P,  162.,  and  Souihey  v.  Tuff, 
C,  P,,  sittings  after  T.  T.  1834,  MS, ;  and  even  in  oisumpsit,  under 
similar  circumstances,  the  same  course  was  allowed  and  was  approved 
by  the  court  in  banc;  Ridgway  v,  Phiiip,  1  C,  M,  4*  R*  415. ;  in  which 
case,  however,  it  appears,  by  another  report,  that  one  of  the  defences 
was  mis-joinder  of  defendants  as  partners.  S.  C,  3  Doivl,  P.  C,  154. 
In  King  v.  Williamson,  supra,  only  one  counsel  was  allowed  to  examine 
those  witnesses  who  had  been  subpoenaed  by  both  defendants. 

In  cases  where  the  defendants  have  no  right  to  a  separate  address 
or  examination,  yet  the  counsel  of  an^  will  be  heard  on  a  legal  oUec- 
tion ;  as  that  there  is  no  evidence  against  one  of  them;  per  Tindal  C.  J. 
in  Poole  v.  &dden  and  another,  C.  P.  sittings  afler  M.  T.  1832,  MS. 
(on  the  general  issue  to  indeb.  assumpsit,) 

When  two  are  made  defendants  m  an  issue  out  of  Chancery  whose 
interests  are  at  variance  with  each  other,  the  counsel  of  each  will  be 
allowed  to  address  the  jury,  and  prove  his  case  separately  and  in  suc- 
cession ;  the  witnesses  of  each  may  be  cross-examined  by  the  co-de- 
fendant's, as  well  as  the  plaintiff* s,  counsel ;  and  the  plaintiff  will  have 
the  general  reply.  Philip  v.  Willetts,  2  Af.  4-  Rob.  319.,  and  Wynne  v. 
Wynne,  cited  Hm. 

Where  it  is  ordered,  on  an  issue  out  of  Chancery,  that  a  third  party 
'*  shall  be  at  liberty  to  attend  the  trial,"  the  counsel  for  such  party 
may  cross-examine  and  suggest  points  of  law,  but  cannot  call  witnesses 
or  address  tlie  jury.     Wright  v,  Wright,  7  Ring,  458. 
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A  party  appearing'  in  person  must  examine  the  witnesses  as  well  as 
address  the  jury.    SiutUeworUi  v.  Nickoison,  \  M,Sf  Rob,  254. 

The  leading  counsel  has  a  right,  in  his  discretion^  to  interpose  and 
take  tfa«  examination  of  a  witness  out  of  the  hands  of  his  junior ;  but 
after  <one  counsel  has  brought  the  examination  to  a  close,  a  question 
cannot  regularly  be  put  to  the  witness  by  another  counsel  on  the  same 
aide.    Doe  v,  Roe^  2  Camp.  280. 

Counsd  for  the  defendant,  in  addressing  the  jury,  has  no  right  to  ask 
them  whether  they  are  satisfied  that  defendant  is  entitled  to  a  verdict 
as  the  case  stands  without  calling  witnesses.  Lyndhurst  C.  B.,  in 
Monarty  v.  Brooks,  6  C.  ^  P.  684. 

The  plaintiff's  counsel  cannot  be  called  upon  bv  the  defendant  to  elect 
upon  what  count  or  demise  he  proposes  to  my,  Swmbum  v.  Jona, 
1  M.  Sf  Rob,  322.  Ace.  Doe  d,  Bauet  v,  Mew^  oor,  Littledale  J.,  Win- 
ton  8pr.  As.  1836. 

Demurrer  to  Evidence,]  If  a  part^  wishes  to  withdraw  from  the  jury 
the  application  of  the  law  to  the  met,  and  all  considerations  of  what 
the  law  is  upon  the  fact,  he  then  demurs  in  law  upon  the  evidence  ;  and 
the  precise  operation  of  that  demurrer  is,  to  take  from  the  jury  and  to 
refer  to  the  judge,  the  application  of  the  law  to  the  fact.  Gibson  v, 
HuiUerj  2  H,  BL  206.  The  question  on  demurrer  is, "  whether  the 
matters  shewn  in  evidence,  admitting  them  to  be  true,  be  sufficient  to 
maintain  the  issue."  Where  a  probate  was  lefl  to  the  jury  only  as  evi- 
dence of  a  will  of  personalty,  and  not  as  conclusive,  a  demurrer,  and 
not  a  bill  of  exceptions,  was  held  to  be  proper.  Chichesier  v.  PhUUps^ 
T,  Ratf.  404.  See  the  form  of  demurrer  and  joinder,  Tidd*t  Forms^ 
372.,  6th  ed.  The  reason  why  a  demurrer  is  resorted  to  is,  that  the 
jury  fiMty  find  a  general  verdict,  and  so  the  facts  will  not  appear  on 
the  record  ;  per  BuUer  J.,  in  Cocksedge  v,  Fanshawy  1  Doug.  134.  But 
the  discretionary  power  of  the  court  to  grant  new  trials  has,  to  a  cer- 
tain extent,  dispensed  with  the  necessity  of  demurrers,  as  well  as  bills 
of  exceptions.  3  BL  Com,  373.  If  the  question  is  on  the  adTmnbilUy 
of  evidence  tendered,  and  a  judge  admits  it,  a  bill  of  exceptions,  and 
not  a  demurrer,  is  proper.  B.  N,  P.  314.  Gibson  v.  Hunter,  2  H, 
BL  205.  On  a  demurrer  to  circumstantial  evidence  the'party,  offering 
the  evidence,  is  not  obliged  to  join  in  demurrer,  unless  the  party  demur- 
ring will  distinctly  adroit  upon  the  record  every  fact  and  every  conclu- 
sion which  the  evidence  offered  conduces  to  prove.  Gibson  v.  Hunter, 
supra.  But  where  the  evidence  is  certain ;  as  where  it  consists  of  matter 
ot  record,  or  other  matter  in  writing ;  the  partv  offering  the  evidence 
may  be  compelled  to  join  in  demurrer,  or  waive  the  evidence.  Id.  206. 
The  whole  proceeding  of  a  demurrer  to  evidence  is  under  the  control  of 
the  judge  before  whom  the  trial  is  had,  who  ma^  overrule  the  demurrer 
if  it  be  frivolous  or  the  law  be  clear;  upon  which  the  party  demurring 
may  tender  a  bill  of  exceptions.  Id,  208.  Where  a  demurrer  to  evi- 
dence is  admitted,  it  is  usual  for  the  court  to  give  orders  to  the  associate 
to  take  a  note  of  the  testimony,  which  is  signed  by  the  counsel  on  both 
sides,  and  the  demurrer  is  amed  to  xYiepostea.  Tidd^t  Pr.  916.  B, 
2i,  P.  313.  The  demurrer  is  then  remitted  for  argument  to  the  court 
out  of  which  the  record  issued,  and  not  (as  on  a  bill  of  exceptions)  to 
the  next  superior  court.  3  BL  Com.  372.  And  error  lies  on  the  judg- 
ment upon  the  demurrer.  Gibion  v.  Hunter,  2  H,  Bl,  201.  The  damages 
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may  be  assessed  either  bj  the  principal  jury,  conditionally^  before  they 
are  discharged ;  or  by  another  jury  upon  a  writ  of  inquiry  after  the 
demurrer  is  determined ;  and  it  is  said  to  be  the  most  usual  course, 
when  there  is  a  demurrer  to  evidence,  to  dischai^e  the  jury  without 
further  inquiry.    7\ddy  M  iuprd, 

A  demurrer  to  evidence  lies  in  an  inferior  court,  as  the  Palace  Court. 
FtlZ'Harru  v.  JBoiun,  1  Lev.  87. 

£ill  of  Exceptions,'^  A  bill  of  exceptions  lies  upon  some  point  of 
law,  either  in  admitting  or  refusing  evidence,  or  a  challenge,  or  some 
matter  of  law  arisiflg  upon  facts  not  denied,  in  which  either  party  is 
overruled  by  the  court.  JB,  N.  P,  316.  So,  for  improperly  directing  a 
nonsuit ;  Strother  v.  Hutchinson^  4  New  Ca,  83. ;  but  see  Doe  v,  Fisher^ 
2  Btigh,  N.  S.  9. ;  or  for  telliuqg  the  jury  there  is  evidence  to  prove 
the  issue,  when  there  is  none.  Bulkefey  v,  BuUer^  2  B.  4^  C»  434>. 
445.  per  Best  J. ;  but  see  Holroyd  J.,  ib,  443.  It  lies  upon  a  trial  at 
bar;  Bowe  v.  Brenton^  3  M»  ^  B.  266. ;  and  for  the  direction  of  the 
sheriff  to  a  jury  in  a  county  court.  Strother  v.  Hutchinson^  supra.  If 
such  bill  be  tendered,  and  the  exceptions  in  it  are  truly  stated,  then  the 
jud^  (by  statute  Westm,  2.  13  Ed.  1.  c.  31.)  ought  to  set  his  seal  in 
testimony  that  such  exceptions  were  taken  at  the  trial ;  but  if  the  bill 
contain  matters  &lse,  or  untruly  staled,  or  matters  in  which  the  party 
was  not  overruled,  he  is  not  obliged  to  affix  his  seal,  B,  N,  P.  316. 
The  bill  of  exceptions  must  be  tendered  at  the  trial,  and  the  substance 
of  it  reduced  into  writing  at  the  time,  but  it  may  be  formally  drawn  up 
afterwards.  Jb»  As  a  bill  of  exceptions  can  only  be  argued  on  error 
or  false  judgment,  where  no  writ  of  that  kind  lies  there  can  be  no 
bill  of  exceptions.  Ib.  Strother  v.  Hutchinson,  tuprd.  On  a  bill  of 
exceptions,  the  court  of  error  may  look  at  the  whole  evidence  set  out 
to  see  whether  the  verdict  is  sustained  ;  at  least  where  the  bill  sets  out 
the  whole,  and  the  exception  is  not  confined  to  one  point.  Vines  v. 
Beading,  1  K.  4-  J. 4.     Ace.  Smyth  v.  Latham,  1  C.^  AT.  568. 

Nonsuit —  Point  reserved.]  The  plaintiff  may  elect  whether  he  will 
submit  to  a  nonsuit,  or  go  to  the  jury.  fVatkins  v.  Towers^  2T.  B.2S}, 
And  if  he  submits  to  a  nonsuit,  he  cannot  afterwards  move  to  set  it 
aside,  although  he  chose  to  be  nonsuited  because  he  apprehended 
the  effect  of  the  judge's  comments  on  his  case.  Simpson  v.  Clay^ 
ton,  2  New  Ca.  467.  Austin  v.  Evans,  2  M.  ^  G.  430.  But  if  he 
submits  merely  out  of  deference  to  the  opinion  of  the  judge  that 
there  ought  to  be  a  nonsuit,  he  will  not  be  precluded  from  moving 
the  court  to  set  it  aside.  Alexander  v.  Barker,  2C.4r  J- 136.  Where 
an  objection  is  taken  on  behalf  of  a  defendant  with  a  view  to  a  nonsuit, 
and  is  overruled  by  the  judge,  the  defendant's  counsel  should  applv  for 
leave  to  move  to  enter  a  nonsuit,  otherwise  the  misdirection  of  the 
judge  will  be  only  ground  of  new  trial.  ilftacAm  v.  Clement,  \  B.^  A. 
252. ;  and  see  Hill  v.  TTtompsoti,  8  Taunti02.  The  effect  of  reserving 
a  point  for  a  nonsuit  is,  that  the  plaintiff  consents  to  let  a  nonsuit  be 
entered  in  case  the  court  above  shall  think  fit,  on  condition  that  the 
cause  proceeds  to  a  verdict ;  and  therefore,  if  the  jury  are  afterwards 
firom  necessity  discharged  without  a  verdict,  or  the  judge  irregularly 
nonsuits  without  the  plaintiff's  consent,  the  defendant  cannot,  on  a 
motion  by  plaintiff  for  a  new  trial,  argue  the  point  reserved.    Dewar 
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o«  Purdt^t  SA,^E,]66.  An  the  plaiatiff  cannot  be  nonsuited  except 
by  his  own  consent,  his  counsel  may  prevent  a  point  from  being  re- 
senred  for  that  purpose  by  the  defendant,  unless  he  wtU  consent  that 
the  court  above  shall  have  the  same  power  of  amending  as  the  judge 
at  Nisi  Prius ;  and  this  is  sometimes  done  where  the  objection  involves 
a  point  of  variance. 

Where  there  is  judgment  by  default  against  one  of  two  defendants, 
the  plaintiff  may  be  nonsuited,  as  against  the  other,  who  has  pleaded. 
Murphy  V.  Donlan^  SB»S^  C,  178.  So  he  may  be  nonsuited  aner  pay- 
ment of  money  into  court ;  Gutteridge  v.  Smithy  2  H.  BL  374. ;  or 
after  a  plea  of  tender.  Andenon  v,  Shaiv,  3  Bmg^  290.  So  in  replevin, 
though  the  record  is  tried  on  the  defendant  s  writ  of  Nisi  Prius. 
Marm  v.  Lotejoy,  R,  ^  M,  357.  So  in  case  of  trial  by  proviso* 
Anderson  v.  Shaw,  supra.  But  the  plaintiff  cannot  be  nonsuit  as  to  one 
defendant  and  have  a  verdict  against  the  other,  where  both  plead  to 
issue.  Revett  v,  Broune,  2  M*  i  P.,  18.  Where  there  are  several 
issues,  some  found  for  plaintiff,  others  for  defendant,  liberty  may  be  re* 
served  to  enter  a  nonsuit.    Shepherd  v.  Bishop  of  Chester^  6  Bing,  436. 

The  plaintiff  may  be  nonsuited  in  an  undefended  cause,  and  the  court 
may  in  such  case  nonsuit  him,  with  liberty  to  enter  a  verdict :  for  such 
a  reservation  in  the  hearing  of  the  jury  is  an  implied  assent  by  them. 
Treaeher  v.  Hinion,  4t  B,  ^  A.  413.  And  b^  the  same  tacit  assent  of 
the  defendant  and  of  the  jury,  the  plaintiff  m  a  dejended  cause  may  be 
nonsuited,  with  liberty  to  enter  a  verdict.  See  Rapp  v,  Latham,  2B,4' 
A.  797.  Pkuntiff  may  elect  to  be  nonsuited  while  the  jury  are  deli- 
berating. Per  Cur.  in  Anderson  v.  Shaw^  3  Mng,  291,  292.  Afber  the 
defendant  has  addressed  the  jury  and  examined.witnesses,  he  cannot  in* 
sist  on  a  ground  of  nonsuit.  Roberts  v.  Croft,  1  C.S^  P.  376.  A  bill  of 
exceptions  lies,  if  a  judge  improperlj^  directs  a  nonsuit.  Strother  v.  Hut* 
dkinson,  4  New  Ca,  83.     Or  the  plaintiff  may  move  for  a  new  trial. 

Where  the  defendant  intends  to  insist  that  plaintiff  has  not  given 
material  evidence  in  the  county  in  which  the  venue  is  kud,  according  to 
his  undertaking,  he  must  take  the  objection  at  Nisi  Prius ;  How  v, 
Pidtard,  2  M,^W»  373. ;  and  if  a  question  incidentally  arises  as  to  the 
boundary  of  the  county,  it  is  incumbent  on  the  plaintUf  to  satisfy  the 
judge  that  the  place,  where  the  evidence  arose,  is  within  it.  Thomson 
V.  Brune,  Q.  B.  H.  T.  1842.  As  the  rule  is  usually  obtained  before  plea 
pleaded*  it  is  considered  as  having  reference  to  the  declaration ;  if  there- 
fore the  defendant  pleads,  specisJly,  an  afiBrmative  fact,  as  a  tender,  &c.» 
the  undertaking  is  waived.  Cockerell  v.  Chamberlayne,  1  Taunt,  518. 
Putting  letters  to  the  defendant  into  the  post-office  in  the  county,  con- 
taining invoices  of  the  goods  sold,  satisfies  the  undertaking  in  an  action 
for  gcKMls  sold,  thoueh  the  letters  were  not  answered.  Lmleyv,  Bates, 
2  C.  4*  «^«  659.  Evidence  bearing  on  the  amount  of  damages  is  suffi- 
cient. Greenway  v,  THtchmarsh,  7  M.  ^  W,  221.  In  Thomson  v,  Brune, 
cited  supra,  the  court  was  inclined  to  think  that  a  royal  charter,  pro- 
duced from  the  proper  repositorv  within  the  county,  would  have  satis- 
fied the  rule.  It  is  observable  that  the  terms  of  the  undertaking  differ 
in  some  deeree  in  the  different  courts. 

Where  the  judge  at  Nisi  Prius  thought  a  special  plea,  found  for  the 
defendant,  bad  in  law ;  and  also  doubted  whether  the  evidence  entitled 
the  defendant  to  a  verdict  on  it ;  he  directed  the  jury  to  assess  damages 
at  all  events  under  the  general  issue,  and  gave  the  plaintiff  leave  to 
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enter  a  verdict  for  those  damages  in  case  the  court  above  thought  the 
proof  insufficient :  and  the  court,  being  of  opinion  that  the  proof  was 
insufficient,  permitted  a  verdict  to  be  entered  accordingly.  Timothy  v, 
ShtyMon,  I  C.  M.  ^  R.  757. 

Amendment  at  aukes,]  Formerly,  no  amendment  of  a  record  could 
be  made  unless  the  judge  at  Nisi  Prius  happened  also  to  be  a  judge  of 
the  court  from  which  the  record  was  sent  for  trial ;  but  now,  by  1  G.  4. 
c.  55.,  the  justices  of  the  superior  courts  at  Westminster  may,  during 
their  circuits,  grant  like  summonses  and  make  like  orders  in  all  actions, 
depending  in  any  of  those  courts  in  which  the  issue  would,  if  tried,  be 
tried  upon  such  their  respective  circuits,  as  if  they  had  been  judges  of 
the  court  in  which  the  actions  are  de|>ending. 

In  ejectment,  where  there  was  a  mistake  in  the  description  of  the 
land  demised,  an  amendment  was  permitted  at  Nisi  Prius  before  the 
cause  was  called  on ;  and  per  Best  C.  J.,  *'  If  the  defendant  came  down 
to  trial  merely  on  this  formal  defence,  I  will  not  allow  the  plaintiff  to 
amend  but  on  the  terms  of  paying  defendant's  costs  up  to  this  time,  and 
upon  jdefendant*s  ^ving  up  possession.  If  the  defendant  has  a  real  de- 
fence he  will  not  be  prejudiced  by  the  amendment,  and  the  plaintiff  must 
pay  the  costs  of  the  application  only."  Doe  v.  CoUm^  R,  ^  M.  360., 
(before  the  Acts  for  the  amendment  of  variances).  An  amendment  of 
the  Nisi  Prius  record  by  inserting  the  date  o^  the  writ  has  been  allowed. 
Cor  o.  PahUeTt  1  Nev,  ^  P,  681,  So  by  indorsing  on  the  dittrmgas 
the  execution  thereof ;  for  which  purpose  the  plaintiff's  attorney  was 
permitted  to  withdraw  and  reenter  the  record.  Masters  v,  Lewis, 
2  M,4f  Rob.  59.  So  an  indebitatus  count,  on  which  defendant  had  paid 
money  into  court,  and  which  was  inserted  in  the  declaration  and  issue 
delivered,  but  omitted  by  accident  in  the  record,  was  added  at  Nisi 
Prius.  Ernest  v.  Brown,  ib»  13.  But  where  the  plea  had  been  omitted, 
Lord  Tenterden  would  not  allow  the  plaintiff  to  amend  at  Nisi  Prius ;  on 
the  ground  that  the  case  was  one  of  gross  negligence,  and  that  "  laxity 
in  aUowing  amendment  did  more  harm  than  good  ;"  and  the  cause  was 
struck  out;  WMtehead  v.  ScoU,  I  M.  ^  Rob.  137.  (n)  ;  nor  would  he 
permit  the  plaintiff  to  strike  out  words  improperly  inserted  by  his  at- 
torney on  the  record,  when  it  was  taken  away  to  be  resealed.  Drumm 
mond  V.  Burt,  ib.  136.  When  the  demise  in  ^ectment  had  expired, 
Parke  J.  reflised  to  amend  by  extending  it  after  the  cause  was  called 
on.  Doe  v»  Hay,  ib,  243.  And  the  court  will  not  put  off  a  trial  to 
enable  tlie  plaintiff  to  amend  by  inserting  an  excuse  of  profert,  instead 
of  a  pro/ertf  of  a  bond.  Paine  v.  RusOn,  1  Stari.  74.  A  similiter  has 
been  allowed  to  be  added  by  consent  at  the  trial,  and  the  jury  re-sworn, 
per  Parke  B.,  Dyson  v,  Warris,  IM,  Sf  Rob.  474.  Ace.  IVright  a.  t. 
V.  Norton,  6  Af.^r  S.  &0» ;  and  per  Cur.  in  Siboni  v,  Kirkmant  3  Af.  4* 
W,  48.,  "  on  the  parties  going  down  to  trial,  the  clerk  ought  to  make 
up  the  Nisi  Prius  record  by  inserting  the  sMSter,  although  omitted  bv 
the  party."  But  where  there  is  a  material  error  on  the  record,  which 
is  involved  in  the  issue,  and  which  is  not  discovered  till  the  jury  are 
sworn,  the  judge  will  not  amend  except  on  the  ground  of  variance. 
Thus,  where  a  plea  justified  a  battery  in  defence  of  the  piaint^s  (in* 
stead  of  the  defendants)  servant,  to  which  de  injvrid  &c.  was  replied 
and  issue  joined,  and  the  jury  were  sworn,  Cresswell  J.  refused  to 


Immediate  JEasecuHan.  IBS 

amend  unless  by  consent.  Sarah  v.  WUHanUf  Bodmin  Summer  As. 
iai2.     See  also  Doe  v.  Hap,  \M,i^  Rob:  243. 

Where  a  cause  was  referred  at  Nisi  Prius,  and  the  arbitrators  had 
had  a  meeting,  it  was  held  that  the  judge  of  assize  had  no  power  after- 
wards, during  the  assizes,  to  give  the  defendant  liberty  to  deliver  par- 
ticulars of  set-off  in  order  to  enable  him  to  give  the  set-off  in  evidence. 
Aihwortk  V,  Heathcote,  6  B'mg,  596. 

As  to  amendment  of  variances,  see  ante,  p.  67. 

Wiikdraimng  ajttror.]  Sometimes  a  juror  is  withdrawn,  or  the  jury 
discharged,  by  consent,  either  for  the  convenience  of  the  parties  or  at 
the  suggestion  of  the  judge.  Li  such  case,  each  party  pays  his  own 
costs,  but  the  action  is  not  thereby  determined.    Everett  v,  Vouetlt, 

3  J?.  4*  Ad,  349.  But  when  this  has  been  done  at  Nisi  Prius  upon  the 
understanding  that  no  further  proceedings  are  to  be  taken  in  the  cause, 
but  that  all  matters  in  difference,  independent  of  the  cause,  are  to  be 
refeired,  the  court  in  banc  will  not  permit  further  steps  to  be  taken,  or 
a  fresh  action  to  be  brought,  even  where  the  award  is  set  aside.  Harriet 
V.  TTkamas,  2M.^  W.S%, 

Immediate  exeeutum'-^CertiJlcate  under  II  G.  4.  4*  1  WA.  e.  70.  i.  38. 
m  Ejectment.]  Bv  this  statute  it  is  enacted,  that  "  in  all  cases  of  trials 
of  ejectment  at  Ntn  Prius,  when  a  verdict  shall  be  given  for  the  plain- 
tifl^  or  the  plaintiff  shall  be  nonsuited  for  want  of  the  defendant's  ap- 
pearance to  confess  lease,  entry,  and  ouster,  it  shall  be  lawful  for  the 
judge,  before  whom  the  cause  shall  be  tried,  to  certify  his  opinion  on 
the  back  of  the  record  that  a  writ  of  possession  ought  to  issue  imme- 
diately ;  and  upon  such  certificate  a  writ  of  possession  may  be  issued 
forthwith."  The  1  W.  4.  c  7.  s.  6.,  as  to  speedy  execution,  does  not 
ailect  the  above  clause. 

The  judge  has  no  discretion  under  this  act  as  to  the  time  within 
which  execution  shall  issue,  but  he  must  dther  direct  it  to  be  imme- 
diate, or  allow  the  case  to  take  its  recular  course.    Doe  v.  Dawson^ 

4  C.  4"  P*  589.  Though,  where  he  is  o?  opinion  that  some  time  ought 
to  elapse  before  possession  is  taken,  he  will  grant  the  certificate  on  an 
undertaking  by  tne  lessor  of  thepluntiff  not  to  enforce  it  before  the  ex- 
piration of  a  certain  period.  Doe  v,  HUkard,  5C,^  P.  132.  Where 
the  plaintiff  is  nonsuited  in  consequence  of  the  non-appearance  of  the 
defendant  to  confess,  &c^  an  affidavit,  stating  the  circumstances  of  the 
case,  has  sometimes  been  required  by  the  judge  before  granting  the  cer- 
tificate. Doe  V,  Dawtony  M  supra.  But  it  has  often  been  granted, 
under  the  same  circumstances,  without  any  affidavit. 

Immediate  etfecution^^Cert^icate  under  itat,  1  IF.  4.  r.  7.  «.2.]  By 
this  statute  it  is  enacted,  that  **in  all  actions  to  be  brought  in  either  of 
the  said  courts  (namely,  the  courts  of  law  at  Westminster),  by  what- 
ever form  of  process  the  same  may  be  commenced,  it  shall  be  lawftil 
for  the  judge,  before  whom  any  issue  joined  in  such  actions  shall  be  to 
be  tried,  in  case  the  plaintiff  or  demandant  therein  shall  become  non- 
suit, or  a  verdict  shall  be  given  for  the  plaintiff  or  demandant,  defend- 
ant or  tenant,  to  certify  under  his  hand,  on  the  back  of  -the  record,  at 
any  time  before  the  end  of  the  sitting  or  assizes,  that  in  his  opinion 
execution  ou^t  to  issue  in  such  action  forthwith,  or  at  some  day  to 
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be  named  in  such  certificate,  and  subject,  or  not,  to  any  condition  or 

aualification  ;  and  in  case  of  a  yerdict  for  the  plain  tifT,  then  either  for 
[le  whole  or  for  any  part  of  the  sum  found  by  such  yerdict ;  in  all 
which  cases  a  rule  for  judgment  may  be  given,  costs  taxed,  and  judg- 
ment signed  forthwith,  and  execution  may  be  issued  forthwith,  or  after- 
wards, according  to  the  terms  of  such  certificate,  on  any  day  in  vacation 
or  terra  ;  and  the  pottea  with  such  certificate,  as  a  part  thereof,  shall 
and  may  be  entered  of  record,  as  of  the  day  on  which  the  judgment 
shall  be  signed,  although  the  writ  o^  dittringas  juratores^  or  habeiu  corpora 
juratorum,  may  not  be  returnable  until  after  such  day.  Provided  al- 
ways, that  it  shall  be  lawful  for  the  party  entitled  to  such  judgment  to 
postpone  the  signing  thereof.*' 

Affidavits  have  been  admitted  in  support  of  an  application  for  im- 
mediate execution.  Buddick  v.  Simvwru,  iM.^Rob.XM,  But  in 
another  case  Lord  Lyndhurst  rejected  them  ;  Gervai  v,  BurtchJey, 
I  M.^  Rob.  150. 

The  certificate  has  been  refused  in  some  instances  in  an  action  of 
debt  on  simple  contract.  Fisher  v.  Davies,  1  M.  4*  Rob.  93.  But  it 
was  afterwards  granted  in  that  action  by  Parke  J.,  on  consulting  Bol- 
land  B.  Vounge  v.  Crookiy  1  AT.  Sf  Rob.  220.  It  has  been  granted 
after  a  yerdict  by  consent,  Percival  v.  Alcock^  1  M.  4*  Rob,  167. ;  and  in 
trespass  for  mesne  profits.  Borden  v.  Cox,  1  M,  Sf  Rob.'203,  And 
where  plaintiff  had  a  verdict  on  one  count,  while  a  demurrer  was  pend- 
ing on  another,  immediate  execution  was  granted  on  his  undertakmg  to 
enter  a  nolle  pros,  on  the  count  demurred  to.  Alltopp  v.  Smithy  1  C.^ 
P.  708. 

It  is  not  usually  granted  on  trials  at  the  sittings  in  term. 

Certificate  for  cosU.I  By  3  &  4  Vict.  c.  24<.,  the  statute  43  Eliz. 
c.  6.  so  far  as  respects  costs  in  actions  of  trespass  or  case,  and  22  & 
23  Car.  2.  c.  9.  as  to  costs  in  personal  actions,  are  repealed,  and  the 
following  enactments  substituted : 

Sect.  2.  "  If  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  brought  or  to  be  brought  in  any  of  Her  Majesty's  courts  at 
Westminster,  or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  in  the 
Court  of  Common  Pleas  at  Durham,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  forty  shillings,  such  plaintiff  shall  not  be  entitled 
to  recover  or  obtain  from  the  defendant  in  respect  of  such  yerdict  any 
costs  whatever,  whether  it  shall  be  given  upon  any  issue  or  issues  tried, 
or  judgment  shall  have  passed  by  default,  unless  the  judge  or  presiding 
officer  before  whom  such  verdict  shall  be  obtained  shall  immediately 
afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or 
writ  of  enquiiy,  that  the  action  was  really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for 
which  the  action  shall  have  been  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought  was  wilful  and 
malicious.*' 

Sect.  3.  '*  Provided  always,  and  be  it  enacted,  that  nothing  herein 
contained  shall  extend  to  or  be  construed  to  extend  to  deprive  any 
plaintiffs  of  costs  in  any  action  or  actions  brought  for  a  trespass  or 
trespasses  over  any  lands,  commons,  wastes,  closes,  woods,  plantations, 
or  enclosures,  or  for  entering  into  any  dwellings,  outbuildings^  or  pre^ 
mises  in  respect  of  which  any  notice  not  to  trespass  thereon  or  therein 
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sTiall  have  been  previously  served  by  or  on  behalf  of  the  owner  or  oc- 
cupier of  the  land  trespassed  over,  upon,  or  lefl  at  the  last  reputed  or 
known  place  of  abode  of,  the  defendant  or  defendants  in  such  action  or 
actions." 

Under  this  act  it  has  been  considered  that,  where  it  appears  from  the 
declaration  thattthe  action  could  not  have  been  brought  to  try  any 
right  besides  damages,  the  judge  has  no  power  to  certify.  ShutUeworth 
V.  CockcTy  1  M,  8f  G.  829.  But  in  such  a  case  the  statute  will  never- 
theless operate  to  deprive  the  plaintiff*  of  costs,  if  the  damages  are 
under  40i.  Marriott  v,  Stanley^  io.  853.  If  the  action  was  brought  to 
try  the  right,  it  matters  not  that  the  defendant  by  his  plea  has  not 
chosen  to  contest  it ;  per  Maule  B.  in  Shuttleworth  v.  Cocker^  supra. 
A  certificate  may  be  grunted  in  an  action  for  imitating  the  wrappers  of 
a  medicine  invented  by  the  plaintiff.  Moriton  v,  Salmon^  9  Dowl,  P,  C. 
387.  So  wilfulness  and  malice  may  be  certified  in  a  case  of  libel ;  the 
word  '*  malice'*  importing  personal  malice,  and  not  mere  malice  in  law. 
Fatter  v.  Pointer,  S  M.  ^  W.  395.  A  plaintiff,  who  recovers  nominal 
damages  in  a  second  action  for  infringing  his  patent,  must  have  a  cer- 
tificate under  this  act ;  otherwise  he  cannot  recover  the  treble  costs 
given  to  him  by  5  &  6  W.  4.  c.  83.  s.  3.  GUiett  v.  Green,  7  M,  ^  W. 
347.  The  judge  mav  take  a  reasonable  time  to  consider  the  application 
for  a  certificate.  He  is  not  bound  to  give  it  instantly  at  the  close  of 
the  trial,  nor  before  the  adjournment  of  the  court ;  Thompson  v.  Gib* 
son,  8  M,  4*  W,2S\.i  Poge  v.  Pearce,  ib,  678. ;  nor,  senA.  per  Lord 
Abinger  C.  B.,  ib.,  on  the  same  day  ;  the  object  of  the  legislature  being 
only  to  exclude  the  operation  of  any  intervening  fact  or  discussion 
upon  the  judge's  mind,  and  to  make  the  certificate  *'  the  result  of  his 
impression  at  the  time." 

The  court  above  has  no  jurisdiction  to  review  the  discretion  exer- 
cised by  the  judge  at  Nisi  Prius.     Barker  v.  Hoilier,  8  Af.  <J-  FK.  513. 

Certificate  for  costs  of  one  of  the  issues,]  By  4  Ann.  c.  16.  s.  5., 
which  gave  leave  to  plead  several  matters,  it  is  provided  that  if  any 
such  matter  shall  be  judged  insufficient  on  demurrer,  costs  shall  be 
given  at  discretion  ;  or  **  if  a  verdict  shall  be  found  on  any  issue  in  the 
said  cause  for  the  plaintiff  or  demandant,  costs  shall  be  also  ^ven  in 
like  manner,  unless  the  judge  who  tried  the  said  issue  shall  certify  that 
the  said  defendant  or  tenant,  or  plaintiff  in  replevin,  had  a  probable 
cause  to  plead  such  matter,  which  upon  the  said  issue  shall  be  found 
against  him." 

Buller  J.,  in  Ihtberley  v.  Page,  2  T.  R,  394.,  remarks  that  he  never 
knew  a  judge  at  Nisi  Prius  certify  in  favour  of  the  party  pleading 
double,  when  the  issues  were  found  against  him ;  "  for  it  is  but  just 
that  the  party  who  created  that  expense  should  pay  it.**  Such  a  cer- 
tificate was,  however,  granted  in  Robinson  v.  Messenger,  Q  A.^  E.  607.; 
and  the  court  held  that  the  power  of  the  judge  at  Nisi  Prius  was  not 
affected  by  the  late  rules  H.  T.  4  W.  4.  (7.)  ;  and  the  certificate  need 
not,  it  seems,  be  granted  immediately  after  the  trial.  Fry  v.  Monckton, 
0  Dowl.  P.  C.  967. 

Certificate  for  costs  where  one  of  several  defendants  has  a  verdict.] 
By  3  &  4  W.  4.  c.  42.  s.  32.,  where  several  are  defendants  in  a  personal 
action,  and  any  one  or  more  shall  have  a  verdict  pass  for  him  or  them. 
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such  person  shall  have  judgment  for  his  reasonable  costs,  unless  "  the 
judge  before  whom  the  cause  shall  be  trie4  shall  certify,  upon  the 
record  under  his  hand,  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendant  in  such  action." 

Where  a  statute,  passed  before  the  above,  provided  for  the  protection 
of  officers  acting  in  the  execution  of  it  that  a  defendant  acquitted 
should  have  full  costs,  &c.,  it  was  held  that  a  certificate  under  the 
above  act  would  not  deprive  him  of  such  costs.  Humphrey  v.  Wodc' 
house^  1  New  Ca,  506. 

Certificate  of  dittinct  mattert  under  different  counts  or  pleas,]  By 
R.  G.  H.  T.  4  W.  4.  (see  post.  Appendix  No.  L),  where  a  judge  has  per- 
mitted several  counts,  avowries,  or  pleas  to  stand,  and  stated  that  he 
is  satbfied  that  distinct  matters  of  complaint  or  defence  are  intended 
to  be  established  at  the  trial,  the  judge  who  tries  the  cause  may  certify 
his  opinion  that  no  such  distinct  matter,  &c.  was  bona  fide  intended  to 
be  established  in  respect  of  each  count,  &c.  This  certificate  must  be 
given  before  final  judgment,  and  deprives  the  successful  party  of  all 
costs  on  such  counts,  &c. 

If  counts  1  and  2.  have  been  allowed  under  the  above  rule,  and  the 
plaintiff  succeeds  on  count  2.,  and  the  judge  certifies  that  no  distinct 
matter  of  complaint  was  intended  to  be  proved  under  count  1.,  such 
certificate  will  not  deprive  him  of  the  costs  of  count  2. :  it  should  have 
certified  as  to  both,    Dewar  v,  Swabey,  II  A,  ^  IS.  913, 

Certificate  fir  costs  of  special  jury,]  Where  this  certificate  is  neces- 
sary, it  must  be  applied  for  '*  immediately  afler  the  verdict "  or  nonsuit* 
In  Waggett  v,  Shaw,  3  Camp.  316.,  an  application  on  the  day  after  the 
trial  was  considered  too  late.  But  see  the  decisions  on  3  &  4  Vict, 
c.  24.  ante,  p.  187. 


EVIDENCE  IN  PABTICULAB  ACTIONS. 


ASSUMPSIT  ON  SALE  OF  REAL  PROPERTY. 

Vendor  against  Vendee, 

Im  an  action  of  assumpsit  by  the  yendor  of  real  property  on  the  pur- 
chaser's default  in  completing  the  contract,  the  plaintiff  may  be  called 
upon  by  plea  to  prove  the  contract ;  the  performance,  by  himself^  of 
an  conditions  precedent ;  and  the  defendant  s  de&ult. 

Proof  of  the  contract.]  It  will  be  necessary  to  prove  a  contract  in 
writing ;  for  by  the  Statute  of  Frauds,  29  Car.  2.  c.  3.  s.  4.,  no  action 
shall  1^  brought,  whereby  to  charge  any  person  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authonsed. 

The  note,  or  writing,  must  specify  the  terms  ;  for  otherwise  all  the 
danger  of  perjury,  which  the  statute  intended  to  guard  against,  would 
be  let  in.  Sttgd,  V.  4*  P*  76.  Thus,  where  an  auctioneer's  receipt  for 
the  deposit  was  set  up  as  an  agreement,  it  was  rejected  because  it  did 
not  state  the  price  to  be  paid  for  the  estate ;  Biagden  v.  Bradbear^ 
12  Vet.  466.  But  had  the  receipt  referred  to  the  conditions  of  sale,  so 
as  to  have  entitled  the  court  to  look  at  them  for  the  terms,  it  might 
have  been  enforced  as  an  agreement.  Ibid.  So,  if  a  letter,  properly 
signed,  does  not  contain  the  whole  agreement,  yet  if  it  actually  refers  to 
a  writing  that  does,  it  will  be  sufficient,  though  the  latter  writing  is  not 
signed  ;  and  parol  evidence  is  admissible  to  show  the  identitt/  of  the 
writing  referred  to.  Clinan  v.  Cooke,  1  Sch.  4*  Lef.  22.  Allen  v.  Bennefy 
3  Taunt.  169.  Smith  v.  Surman^  9  B.  ^  C.  561.  And  where  a  contract 
in  writing  exists  which  binds  one  party  to  the  contract  under  the  sta- 
tute, any  subsequent  note,  signed  by  the  other,  is  sufficient  to  bind  him, 
provided  it  either  contains  the  terms,  or  refers  to  any  other  writing  that 
contains  them.  Dobell  v.  Hutchmton,  3  A.  4r  E.  355.  The  agreement 
cannot  be  enforced  unless  both  the  contracting  parties  are  named  in 
it.  Charlewood  v.  Duke  of  Bedford,  1  Atk.  497.  Wheeler  v.  Collier^  M. 
4-  M.  123. 

With  regard  to  the  signing  it  has  been  held,  that  a  printed  name  is 
sufficient,  Saunderton  v.  Jadison,  2  B.  ^  P.  238.  (decided  on  the  17th 
sect.),  if  recognised  by,  or  brought  home  to  the  party,  as  having  been 
printed  by  his  authority ;  Schneider  v.  Korrit,  2  M.^  S.  288.  (on  the  17th 
sect.)  ;  and  it  is  immaterial  in  what  part  of  the  agreement  the  name  is 
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signed.  Ibii.  Joktuon  v.  Dodgton,  itM,^W,  653.  Knight  v.  Crockfbrd^ 
1  Esp,  190.  .  But  whether  the  writing  of  his  name  by  the  defendant,  in 
the  body  of  the  instrument,  for  a  particular  purpose,  Tas  statins  a  rent  to 
be  paid  to  himself,)  be  a  sufficient  signing,  appears  to  be  doubtful.  Stokes 
V,  Moore^  1  Cox^  2 1 9.  CWi  note  to  1  P,  Wmt,  77 1 .  A  signing  as  witness 
has  been  held  sufficient,  if  the  party,  signing  is  cognisant  of  the  con- 
tents of  the  instrument.  Welford  v,  Beazefy,  3  Atk,  503.  Ifardmg  v. 
Crethom^  1  Etp,  58.  But  this  doctrine  was  doubted  by  the  Court  of 
Queen's  Bench  in  GosbeU  v.  Archer^  2  A,^  E,  500.  In  that  case  the 
auctioneer's  clerk  signed  the  contract,  "  Witness  T.  N.,"  without  more  ; 
this  was  held  not  to  be  a  signing  by  an  agent  of  the  vendor,  though  the 
deposit  was  paid  over  to  the  vendor's  attorney,  who  wrote  a  letter  to 
the  vendee's  attorney  advising  the  purchase  to  be  relinquished  ;  for 
such  facts  did  not  amount  to  a  ratification  of  the  agency  of  T.  N.  or  of 
the  contract,  even  supposing  the  signature,  as  witness,  to  be  sufficient. 

The  statute  requires  the  agreement  to  be  signed  by  ihe  party  to  he 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  au- 
thorised. It  is  good  as  against  him  though  only  signed  by  the  party  to 
be  charged,  and  not  by  the  other  party ;  Seton  v,  Slade,  7  Ves,  275. ;  and 
see  the  cases  collected  Sugd.  V,  4*  P*  73. ;  see  also  Saunderton  v.  Jack" 
son,  2  B.  ^  P.  238.  (on  the  17th  sect.)  ;  Laythoarp  c.  Bryant,  2  Niew 
Ca.  735.  With  regard  to  the  person  authorised  by  the  party  to  sign,  it 
is  settled  that  such  person  need  not  be  authorised  in  writing.  Coles  v. 
Trecofhick,  9  Ves.  250.  Emmerson  v,  Heelis,  2  Taunt,  48.  A  sale  by 
auction  is  within  the  Statute  of  Frauds,  and  the  auctioneer  is  the  agent 
for  both  the  vendor  and  vendee.  J^enworthy  v,  Schofield,  2B,^  C.  94-7. 
The  agent  must  be  a  third  person,  and  not  one  of  the  parties ;  Wright 
V,  Dannah,  2  Camp.  203. ;  therefore,  if  the  action  is  brought  against 
the  purchaser  by  the  auctioneer  himself,  the  signing  of  the  defendant's 
name  by  the  auctioneer  will  not  be  sufficient  to  satisfy  the  statute. 
Farebrother  v.  Simmons,  5  B,  ^  A,  333.  (on  the  17th  sect.).  But  the 
signature  by  the  auctioneer's  clerk  was  held  to  be  sufficient  in  an  ac- 
tion by  the  auctioneer,  where  the  clerk,  as  each  lot  was  knocked  down» 
namea  the  purchaser  aloud,  and,  on  a  sign  of  assent  from  him,  made  a 
note  accordingly  in  a  book.  Bird  v,  Botufer,  4  ^.  4*  Ad.  443.  A  subse- 
quent recognition  of  the  authority  of  the  agent  by  the  principal  is  suf- 
ficient. Maclean  v,  Dunn,  4  Bing,  722.  GosbeU  v.  Archer,  2  A.  Sp 
£.500. 

The  plaindff  is  put  to  the  proof  of  a  sufficient  writing  within  the 
Statute  of  Frauds  by  the  |plea  of  non^-assumpsit,  Buttemere  v.  Hayes^ 
bM,8fW.  456.    Eastwood  v.  Kenyon,  II  A.  ^  E.  438. 

Performance  of  conditions  preccdentJ]  The  declaration  in  an  action 
against  a  vendee  for  not  completing  the  purchase  is  always  a  special 
one,  in  which  the  averments  of  performance  must  be  traversed,  if  dis- 
puted. The  issues  therefore  sufficiently  point  out  the  proofs  necessary 
at  Nisi  Prius. 

If  the  title  of  the  plaintiff  is  put  in  issue,  he  roust  prove  his  title  to 
the  property  sold  ;  but  if  he  produces  his  deeds  at  the  trial  in  proof  of 
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was  held  to  strict  proof  of  his  derivative  title.     And  where  the  plaintiff 
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sold  a  Uase^  and,  by  the  conditions  of  sale  he  was  **  not  to  produce 
any  title  prior  to  the  lease,"  it  was  held  that  he  was  bound  to  prove 
the  lease  by  calling  the  attesting  witness.  Bosanquet  J.  there  said 
that  it  was  not  necessary  to  decide  the  point  discussed  in  Thompson  v, 
MUes  and  Ceoaby  v.  Percy ;  and  Park  J.  declared  those  cases  to  be 
unsatisfactory.  Tindal  C.  J.  put  the  case  on  the  ground  that  the 
plaintiff^  having  declared  that  he  was  potseased  of  a  leeue,  was  bound  to 
prove  that  allegation  in  the  ordinary  manner.  Layihoarp  v.  Bryani, 
I  New  Ca.  421.  The  point  seldom  arises  in  practice,  both  because,  when 
leasehold  property  is  sold,  the  conditions  of  sale  often  contain  an  ex- 
press provision  dispensing  with  strict  proof;  and  because,  where  ab" 
stracts  of  title  are  delivered,  the  refusal  to  complete  the  purchase  is 
generally  preceded  by  some  communication  between  the  parties,  in 
which  a  specific  objection  has  been  pointed  out,  and  the  title  admitted 
to  be  in  other  respects  unexceptionable.  See  the  observations  of 
Tindal  C.  J.  in  hayihxiarp  v,  Bryant^  supra. 

If  the  purchaser  has  not  made  an  application  for  the  title  before 
the  commencement  of  the  action,  and  no  time  is  fixed  for  completing 
the  contract,  it  will  be  sufficient  if  the  plaintiff  can  show  a  good  title  in 
himself  at  the  time  of  trial.  Thompson  v.  Miles,  1  Esp,  185.  But  this 
depends  on  the  terms  of  the  contract ;  and  where  it  can  be  shewn  to 
have  been  in  fact  broken,  at  any  time  before  action  brought,  by  want  of 
a  title  to  convey,  the  defendant  cannot  afterwards  cure  the  defect  by  ob- 
taining a  good  title.  Roper  v,  Coombes,  6  JB,^  C,  534.  Dobell  v.  Hut-' 
di'uuon,  3A,^E.  356. 

Indebitatus  count."]  This  count  cannot  be  sustained  unless  the  con- 
veyance is  complete,  and  nothing  remains  to  be  done  but  to  pay  the 
inonev.  Hallen  v.  Randon^  1  C.  M.  4*  iZ.  271. ;  per  Parke  B.  It  is 
therefore  of  little  use  in  practice,  as  the  execution  of  the  deed  and  pay- 
ment of  money  are  usually  concurrent  acts. 

Defence, 

It  is  a  good  ground  of  defence,  that  an  erroneous  misstatement,  or 
misdescription,  nas  been  wilfully  introduced  into  the  conditions  of  sale, 
to  make  the  land  appear  more  valuable.  Duke  of  Norfolk  v.  Worthy, 
1  Camp.  340. ;  and  see  Vernon  v.  Keys,  12  East,  637.  The  result  of 
the  decisions  on  this  (question  is  thus  stated  by  Tindal  C.  J.  "  All 
the  cases  concur  in  this,  that  when  the  misstatement  is  wilful  or  de- 
signed, it  amounts  to  fraud,  and  such  fraud,  upon  general  principles  of 
law,  avoids  the  contract  altogether.  But  with  respect  to  misstate- 
ments wliich  stand  clear  of  fraud,  it  is  impossible  to  reconcile  all  the 
cases  ;  some  of  them  laving  it  down  that  no  misstatements  which 
originate  in  carelessness,  however  gross,  shall  avoid  the  contract,  but 
shdl  form  the  subject  of  compensation  only ;  whilst  other  cases  lay 
down  the  rule  that  a  misdescription  in  a  material  point,  although 
occasioned  by  negligence  only,  not  by  fraud,  will  vitiate  the  contract 
of  sale.  {Jones  v.  Edney,  3  Camp.  285.  Waring  v.  Haggart,  R.  4" 
M.  40.  Stewart  v.  AllisUm,  1  Merivale^  27.)  In  this  state  of  dis- 
crepancy between  the  decided  cases,  we  think  it  is  at  all  events  a  safe 
rule  to  adopt,  that  when  the  misdescription,  although  not  proceeding 
from  fraud,  is  in  a  material  and  substantial  point  so  far  afiecting  the 
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tulject-matter  of  the  contract  that  it  may  reasonably  be  supposed  that 
but  for  such  misdescription  the  purchaser  might  never  have  entered 
into  the  contract  at  all,  in  such  case  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  the  clause  of  compensation. 
Under  such  a  state  of  facts,  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the  subject  of  sale,  as  in 
JoncM  V.  Edney,  3  Camp,  285^  where  the  subjectHoatter  was  described 
to  be  a  free  pubKc-house,  and  the  lease  contained  a  proviso  that  the 
lessee  and  his  assignees  should  take  all  their  beer  from  a  particular 
brewery,  in  which  case  the  misdescription  was  held  to  be  fatal.  Ffighi 
V,  Booths  1  New  Ca.  370.  Where  premises  were  nuda  fide  described 
as  **  a  substantial  brick  building/'  which  were  not  such ;  and  a  plot 
of  land,  mentioned  in  the  particulars,  did  not  exist  at  all;  the  sale 
was  held  voidable.  Robmtcn  v,  MutgravCf  2  M.  8f  Rob,  98.  8o,  where 
they  were  described  as  an  "  eligible  investment ;"  and  they  were,  in 
fact,  liable  to  be  taken  under  a  local  public  act ;  held,  that  the  pur- 
chaser might  rescind  the  contract ;  and  that  the  act,  though  public, 
was  not  notice  per  Me,  Ballard  v,  Watf^  \  M,^  W,  520.  ^d  where 
the  premises,  including  a  yard,  were  said  to  be  held  under  a  term  of 
twenty-three  years,  when,  in  truth,  the  yard,  which  was  an  essential 
part,  was  held  under  a  yeariy  tenancy  ;  the  purchaser  was  allowed  to 
rescind  the  sale,  though  a  lease  of  the  yard  for  the  same  term  was  after- 
wards procured  by  the  seller,  and  though  there  was  a  clause  in  the 
conditions  for  compensation  in  the  case  of  erroneous  description,  aud 
a  provision  that  the  contract  should  not  be  annulled  by  it.  Dobell  r. 
Hutchinson,  3A,4rJS»  355.  But  where  it  was  provided  by  the  con- 
ditions of  rale,  that  **  if  any  mistake  should  be  made  in  the  description 
of  the  premises,  or  if  anj  other  material  error  should  appear  in  the  par- 
ticulars of  sale,  such  mistake  or  error  should  not  annul  the  sale,  but  a 
compensation  should  be  made,"  the  vendee  was  held  not  to  be  released 
from  the  contract  by  reason  of  a  misdescription  in  the  particulars  of 
sale  obvious  on  inspection  of  the  premises^  unless  such  misdescription 
was  wilful  and  designed.  Wrigki  v.  WiUon,  1  M,  ^  Rob.'ZQT.  8o  a 
specific  performance  for  the  {nirchase  of  a  meadow  was  decreed,  where  a 
visible  footway  went  across  it,  of  which  no  notice  was  given.  Oldfieid 
V,  Round,  6  Vet.  508. ;  but  see  Sugd.  V.  ^  P.  283.,  8th  ed.  But  where 
building  ground  was  sold  as  such,  without  notice  of  a  right  of  way  re- 
served across  it  by  a  lease  of  another  portion  of  it,  held  that  the  contract 
was  voidable ;  and  the  purchaser  was  permitted  to  avoid  it  as  to  two 
lots  separately  bought  at  an  auction,  though  the  defect  applied  only  to 
one  lot ;  the  seller  having  afterwards  united  both  in  a  single  contract 
of  sale  at  an  endre  sum,    JDyies  v.  Blake^  4  New  Ca,  463. 

The  defendant  may  insist  upon  a  defect  in  the  pbiintiflTs  title  ;  and 
a  court  of  law  will  enter  into  equitable  objections  to  it.  MtAerle%f 
V.  Robnu,  5  Taunt.  625.  EUiot  v.  Edwards,  3  B,  4r  P.  181. ;  but  see 
A^ass  V.  Watkins,  8  T,  R,  516.  Romilfy  v.  James,  1  Marsh.  600.  The 
purchaser  may  r^ect  a  questionable  title  ;  and  therefore  a  purchaser 
of  a  lease,  described  as  containing  none  but  usual  covenants,  is  not 
bound  to  accept  it,  if  it  contains  an  unusual  covenant,  though  such 
covenant  is  probably  bad  in  point  of  law  ;  for  he  may  call  for  a  clear 
title, and  is  not  bound  "to  buy  a  lawsuit."  Hartley  o.  PehaU,  Peake, 
131. ;  see  also  Warmg  v.  Hoggart,  R.  4*  M,  39.  AVhere  a  lease  was 
sold  by  auction,  and  produced  and  read  at  that  time,  and,  amongst  the 
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premises  demised,  was  a  sammer-haiise,  which  had  been  pulled  down 
before  the  siile,  and  wludi  the  lease  required  to  be  rebuilt,  it  was  hc^ 
that  the  purchaser  was  not  bound  to  complete  the  contract,  though  no 
meatioii  was  made  of  the  summer-house  in  the  particulan  of  sale. 
Gramer  v.  FFbmu,  4  Camp»  83* 

Where  the  property  consisted  of  several  parcels  sold  by  auction  in 
distinct  lots.  Lord  Kenyon  held  that  the  vendor,  having  made  out  a 
title  to  a  nngle  lot^  only,  the  whole  contract  might  be  rescinded  ;  con- 
aidertng  the  purchase  of  the  several  lots  as  having  been  made  with  a 
view  to  a  joint  concern,  and  that  the  contract,  for  the  convenience  and 
interest  of  the  purchaser,  must  be  understood  to  be  one  entire  contract 
for  the  whole.  Chamben  v.  Gr^fiihs,  1  Sip,  150.  But  see  the  cases 
cited  in  Stigd.  F.  Sp  P.  868.,  where  it  is  said  that  Chamben  v,  Gr^ihs 
cannot  be  nuuntained  as  an  authority,  except  where  it  can  be  shewn  that 
there  was  an  understanding  that  the  purcnaser  was  not  to  take  any  of 
the  lots  unless  he  should  obtain  them  all ;  and  this  is  said  to  have  be«i 
the  opinion  of  Lord  Eldon.  And  in  a  late  case  it  was  held  that,  where 
several  lots  ve  knocked  down  to  a  bidder  at  an  auction,  and  his  name 
marked  against  them  in  the  catalogue,  a.  distinct  contract  arises  on  each 
lot.  Roots  V.  Zortf  Dormer,  4  ^.  4"  ^d,  77.  In  Dykes  v,  Blake^  4  New 
Ca.  463.,  the  vendee  was  allowed  to  repudiate  two  lots,  bought  sepa- 
rately, because  they  were  made  the  subject  of  one  entire  contract  by  a 
written  agreement  signed  at  the  auction. 

The  purchaser  maj^  refuse  to  take  a  conveyance  executed  under  a 
power  of  attorney ;  as  it  multiplies  his  proo&.  Coore  v.  Callaway^  1  Esp, 
116.    Richards  V.  JBarton,  id.  2eS. 

Where  a  purchaser  mak^  a  proposal  to  purchase  and  jpves  the 
vendor  a  certain  time  to  consider  it,  he,  the  purchaser,  may  within  that 
time  retract  the  <^er«     Romiledgs  v.  Grants  4  ^aag,  653.     Head  v. 

Where  more  than  one  person  are  employed  to  bid  by  the  vendor  at 
the  sale,  not  for  the  purpose  of  preventing  a  sale  at  an  undervalue,  but 
to  take  advantage  of  the  eagerness  of  bidders  to  screw  up  the  price,  it 
seems  that  this  will  be  deemed  a  fraud,  Sugd,  V»  ^  P.  84.  Crowder  v, 
Austin,  3  Bn^.  368.     Wheeler  o.  CoiUer,  Af.  4-  AT.  186. 

Fendeeagmnsi  Fendor, 
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If  the  vendor  refuses,  or  is  unable,  to  complete  his  contract,  the  pur« 
chaser  may  either  declare  specially  on  such  contract,  or,  in  case  he  has 
made  a  deposit  or  paid  part  of  tne  purchase-money,  may  recover  it  in 
an  action  for  money  had  and  received.  In  the  former  action  he 
will  be  entitled  to  recover  the  dqxmt,  interest,  and  any  expenses  to 
which  he  may  have  been  put  in  investigating  the  title,  by  way  of  special 
damage ;  in  the  latter  he  will  be  entitled  to  recover  the  purchase- 
money  or  deposit  only.  Cornfield  v.  Gilbert,  4fEsp,22U  Walker  v. 
Constable,  I  3.^  P.  206. 

In  a  special  action  on  the  contract  by  the  purchaser,  he  must  prove 
the  contract,  on  a  plea  of  non  assumpsit ;  and  by  other  pleas  he  may 
be  put  to  prove  die  performance  of  conditions  precedent,  and  all  other 
matters  traversed  by  the  defendant*  When  the  defendant's  title  is  ob- 
jected to,  it  will  not  be  enough  to  prove  that  the  tiUe  has  been  deemed 
by  conveyancers  to  be  insufficient ;  the  defect  must  be  pointed  out, 
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CamfiM  V,  GUbai^  4  Eip,  221.  When  an  abstract  is  delivered  by 
the  vendor,  he  must  be  able  to  verify  it  by  the  title  deeds  in  his  pos- 
session ;  and  unless  a  good  title  is  made  out  at  the  day  fixed,  the  pur- 
chaser wil]  be  entitled  to  rescind  the  contract.  Cornish  v.  Rowley^ 
Selw.  N.  P,  170.  Btnrry  v.  Young,  2  JEip.  640.  (n.)  It  was  ruled  by 
Lord  Tenterden  that  the  vendor  of  a  lease  is  not  bound  to  shew  his  les- 
sor's title  without  an  express  stipulation  to  that  efiect.  George  v, 
Pritchard,  R,  ^  M.  iill.  But  this  decision  has  been  since  overruled, 
and  it  has  been  held  by  the  Court  of  King's  Bench,  that,  unless  there 
be  a  stipulation  to  the  contrary,  there  b,  in  everv  contract  for  the  sale 
of  a  lease,  an  implied  undertaking  to  make  out  the  lessor's  title  to  de- 
mise, as  well  as  the  title  of  the  vendor  to  the  lease.  Souter  v,  Drake, 
5  B,  ^  Ad.  992.  And^  where,  on  a  sale  by  auction  of  leasehold  pro- 
perty, one  of  the  conditions  of  sale  was,  '*  that  the  vendor  should  not 
DC  obliged  to  produce  the  lessor's  title,"  it  was  held  that  the  vendee, 
having  aSunde  discovered  certain  defects  in  the  lessor's  title,  was  en- 
titled to  insist  on  those  defects.  Shepherd  v.  Keatley,  1  C,M.4r  -A- 
1 17. ;  4  Ty*.  571.  S.  C.  When  the  title,  as  stated  in  the  abstract,  is 
objected  to,  the  vendor  may  compel  deliverv  of  a  particular  of  eveiy 
matter  of  fact  relied  upon  as  an  objection  ;  but  not  of  matter  of  law ; 
Mobertt  v.  Rowlands,  3  M,  ^  W,  543.  If  a  particular  has  not  been 
given,  the  plaintiff  will  be  at  liberty  to  prove  any  infraction  of  the 
conditions  of  sale.  Sqware  v.  Tod,  1  Can^,  293. ;  see  Todd  v.  Hog" 
gart,  M.  4-  M.  128.  post,  p.  195. 

When  the  plaintiff  seeks  to  recover  the  deposit,  he  must  prove  pay- 
ment of  it  to  the  defendant.  A  payment  to  tne  a^ent  of  the  vendor  js, 
in  Uw,  a  payment  to  the  principal,  and,  in  an  action  against  the  latter 
for  the  recovery  of  the  money,  it  is  immaterial  whether  it  has  actudly 
been  paid  over  to  him  or  not.  Duke  ofNorfi^  v.  Worthy ^  1  Camp. 
337.  But  where  the  deposit  has  been  paid  to  the  auctioneer,  an  action 
for  it  will  lie  against  bun  before  payment  over  to  his  principal ;  J^icr- 
rough  v.  Skhmer,  5  Burr.  2639. ;  and  see  Edwards  v.  Hodding,  5  Taunt, 
815. ;  and  where  an  auctioneer  signed  a  contract  for  the  sale  of  a  house 
in  his  own  name,  and  received  the  deposit  (his  principal  being  present), 
and  then,  in  the  absence  of  the  purchaser,  paid  over  the  deposit  to  hu 
principal,  it  was  ruled  by  Lord  Tenterden  that  the  purchaser  might, 
notwithstanding  the  payment  over,  maintain  an  action  against  the 
auctioneer  for  the  deposit.  Gray  y.  Gutteridge,  3C,  4*^-40.  But  it 
seems  that  interest  on  the  deposit  cannot,  except  under  particular 
circumstances,  be  recovered,  unless  a  demand  for  the  repayment 
of  the  money  has  been  made.  J>e  v.  Munn,  8  Taunt,  45.  i^ar- 
guhar  v.  Farley,  7  Taunt.  594.  See  now  statute  3  &  4  W.  4.  c.  42. 
s.  28.  Where  an  auctioneer  does  not  disclose  the  name  of  his  prin- 
cipal, an  action  will  lie  against  himself  for  damages  on  breach  of  con- 
tract. Hanson  v,  Roberdeau,  Peake,  120.  S&mon  v,  Motwos,  3  Burr. 
1921.  After  the  purchaser  has  recovered  the  deposit  only  from  the 
auctioneer,  he  may,  in  a  special  action  against  tne  vendor,  recover 
interest  and  the  expenses  of  mvestigating  the  title.  Farquhar  v.  Farley, 
7  TaunL  592. 

To  enable  the  purchaser  to  maintain  an  action  for  money  had  and 
received  to  recover  the  deposit,  the  contract  must  be  disaffirmed  tA 
initio.  Some  of  the  grounds  upon  which  it  ma^  be  rescinded  are 
stated  supra.    If  the  purchaser  has  taken  possession  of  the  premises 
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under  the  contract,  he  has  adopted  the  contract,  and  cannot  dis- 
affirm it  afterwards  by  quitting  the  premises  ;  as  the  parties  cannot  be 
put  in  the  same  situation  in  whicn  they  before  stood.  Uvmt  v.  Silk^ 
5  EoMty  449.  If  the  original  contract  be  yoid,  or  if  it  be  a  parol  agree- 
ment for  the  sale  of  lands,  the  purchaser  can  only  recover  his  deposit 
in  this  form  of  action,  for  he  cannot  sue  upon  the  special  contract. 
WaBcer  v.  Cmutable^  I  B,  S^  P,  306.  Where  the  vendor  was  unable  to 
complete  his  contract  on  the  day,  and  it  also  appeared  that  the  pur- 
chaser was  not  prepared  to  pay  the  purchase-money  on  that  day, 
Best  C  J.  held  that  the  agreement  was  entirely  vacated,  and  the  pur- 
chaser entitled  to  recover  his  deposit.  Clarke  v.  King,  R,  4r  M,  394. 
As  a  general  rule,  the  vendee  is  bound  to  tender  a  conveyance  to  the 
vendor  for  execution  by  him ;  Poole  v,  HiU^  6  M,^W.  835. ;  yet,  even 
when  he  is  bound  by  the  express  terms  of  the  contract  to  tender  one, 
if  a  bad  title  be  produced,  he  may  maintain  an  action  for  the  recovery 
of  his  deposit  without  tendering  it.  Loumdes  v.  JBray,  Sugd.  V,  4r  P. 
223.  So  where  the  vendor  has,  by  selling  the  estate,  incapacitated 
himself  from  executing  a  conveyance  to  the  purchaser,  further  trouble 
and  expense  on  his  part  are  unnecessary,  and  he  may  accordingly  sus- 
tain an  action  without  tendering  a  conveyance,  or  the  purchase-money. 
JTrngki  V.  Crockford,  1  Etp,  190.,  Sugd,  V.  4*  P,  223.  And  if  the  vendor, 
when  called  upon  for  an  abstract  of  his  title,  though  before  the  time 
when  the  conveyance  was  to  be  made,  appears  to  have  no  title,  the 
vendee  may  rescind  the  contract.  Roper  v,  Coombes,  6  R.^^C.  534. 
The  plaintiff  cannot,  at  the  trial,  insist  upon  any  objection  to  the  title 
as  stated  in  the  abstract,  which  he  neglected  to  take  at  the  ttroe  of 
resdndine  the  contract,  and  which  might  have  been  remedied  by  the 
vendor  if  taken  before.  Per  Lord  Tenterden  C.  J.,  Todd  v.  Boggart, 
M.  4-  M.  128. 

Damagei,]  With  regard  to  the  damages,  it  seems  that  the  purchaser, 
in  a  special  action,  may  recover  from  the  vendor  the  deposit  with  in- 
terest, and  the  expenses  of  investigating  the  title,  searching  for  judg- 
ments, &c.  Hodges  V,  LUchJMd,  1  New  Ca,  492.  Turner  v.  Reauraht^ 
Sugd.  V.  4-  P.  214.  Farquhar  v,  Farley,  7  Tamd.  592.  But  see 
wUde  ff,  Fort^  4  Taunt.  341.  If  the  purchase-money  has  been  lying 
ready,  without  any  interest  being  made  of  it,  and  it  was  reasonable  to 
keep  it  so  lying,  it  seems  that  interest  may  be  recovered.  Sherry  v. 
Oke,  3  IhwI.  P,  C.  349.  But  a  person,  who  has  agreed  to  advance  a 
sum  on  mortgage,  cannot  recover  interest  on  it,  where  the  negotiation 
fails  for  want  of  title,  unless  there  be  a  special  contract  to  pay  it. 
Sweetland  «.  Smith,  \C.Sf  M.  585.  The  purchaser  cannot  recover  ex- 
penses incurred  previously  to  entering  into  the  contract;  nor  the  ex- 
penses of  a  survey  of  the  estate  made  before  he  knows  the  title  ;  nor 
the  expense  of  a  conveyance  drawn  in  anticipation  ;  nor  the  extra  costs 
of  a  suit  for  specific  performance  brought  by  the  vendor ;  nor  losses  on 
the  resale  of  stock  prepared  for  the  farm.  Hodges  v.  LUchfieldy  1  New 
Ca.  492.  The  purchaser  is  not  entitled  to  recover  compensation  for 
the  fancied  goodness  of  his  bargain,  where  the  vendor  is,  without 
fraud,  incapable  of  making  a  title.  Flureau  v.  ThomhiU,  2  W.  BL 
1078.  Bratt  v.  EISs,  Sugd.  V.  ^  P.  40.  Walker  v.  Moore,  10  i?.  4- 
C.  416.  In  Flwreau  v.  7%omhill,  the  vendor  offered  to  convey  such 
title  88  he  bad,  or  to  return  the  purchascNmoney  with  interest :  but 
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where  a  penoOy  who  had  contracted  for  the  purchase  of  an  estate, 
but  bad  not  obtained  a  conveyance,  put  it  up  tor  sale  in  lots  by  auc- 
tion, and  engaged  to  make  a  good  title  by  a  certain  day,  which  he  waa 
unable  to  do  because  his  vendor  never  made  a  conveyance  to  him,  it 
was  held  that  the  purchaser  of  certain  lots  might,  in  an  action  for  not 
making  a  good  title,  recover  not  only  the  expenses  which  be  had  in* 
curred,  but  also  damages  for  the  loss  he  had  sustained  by  not  having 
the  contract  carried  into  effect.  Hopknu  v.  Graztbrook,  6B.  ^  C,3l, 
In  this  case  the  vendor  was  in  fiiult,  by  wilfully  representing  himself 
to  be  the  owner  of  the  property,  when,  in  fact,  he  was  not  so ;  by  which 
it  has  been  distinguished  from  the  case  of  Walker  v,  Moore,  10  B.  4r 
C,  416.  The  expenses  of  investigating  the  title  cannot  be  recovered 
under  a  count  for  money  paid ;  CamfieU  v.  Gilbert,  4  Etp,  221. ;  nor 
can  interest  be  recovered  on  the  money  counts ;  Fruh&ng  v.  Sckroeder, 
2  New  Co,  77. ;  except  by  force  of  3  &  4  W.  4.  c.  42.  s.  28.,  as  to  which, 
see  post,  **  AssumptUfor  nUerest,** 
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This  action  is  grounded  on  stat.  1 1  G.  2.  c.  19.  s.  14.,  by  which  it  is 
enacted,  that  it  shall  be  lawful  for  landlords,  where  the  agreement  ia 
not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tene- 
ments, or  hereditaments  held  or  occupied  by  the  defendants  in  an 
action  on  the  cote  for  the  use  and  occupation  of  what  was  so  held  or 
enjoyed  ;  and  if,  on  the  trial  of  such  action,  any  parol  demise,  or  any 
agreement  (not  being  by  deed^  whereon  a  certain  rent  was  reserved, 
shall  appear,  the  plaintiff  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  evidence  of  the  quantum  of  damages  to  be  re- 
covered. 

The  action  of  debt  for  use  and  occupation  lies  at  common  law  and 
not  upon  this  statute.    Egler  v.  Marsden,  5  Thunt,  25. 

On  the  plea  of  non  assumpsit  the  plaintiff  must  prove  all  the  mate- 
rial parts  of  his  declaration ;  that  is,  an  occupation  of  premises  of  the 
plaintiff  bv  the  defendant  with  the  permission  of  the  plaintiff,  and  the 
amount  ot  rent  either  expressly  reserved,  or  due  on  the  footing  of  a 
quantum  mertat, 

PkttnHff*t  Htle.'\  If  the  defendant  has  come  in  under  the  pbuntifl^  or 
has  acknowledged  his  title  b^  the  payment  of  rent  to  him  or  otherwise, 
he  will  not  be  permitted  to  impeach  it  at  the  trial ;  SyWioan  v.  Slrad' 
ling,  2  }VUt.  208.,  Cooke  v.  Loxley,  5  T.  R,  4.,  Pfipjas  v.  Scutthorpe, 
\B,i^  A,  50.*j  and  it  is  not  material  in  such  case  tnat  the  plaintiff 
should  have  the  legal  estate.  Hull  v.  Vaughan,  6  PHor,  157.  But  on- 
less  the  defendant  came  in  under  the  plaintiff,  or  has  recognised  his 
title,  the  plaintiff  can  onlv  recover  rent  from  the  time  that  the  legal 
estate  vested  in  him.  Cobb  v.  Carpenter,  2  Camp.  13.  (n.)  Where  a 
party,  after  letting  defendant  into  possession  on  an  agreement  for  a 
future  lease,  mortgaged  the  premises  to  the  plaintiff,  who  save  notice 
to  the  defendant  of  the  mortgage,  it  was  held  that  the  plaintiff  might 
recover,  in  this  form  of  action,  rent  accruing  due  for  a  period  subset 
quent  to  the  mortgage,  and  unpaid  before  the  notice.    Rawon  v.  EuAe, 
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7  J.  4*  -S*  451.  A  defendant,  whose  tenancy  began  under  A«,  and  who 
has  afterwards  paid  rent  to  the  cestui  que  trust  under  A.'s  wUI,  cannot 
set  up  the  want  of  the  legal  estate  to  an  action  for  use  and  occupation 
b?  eettm  que  trusty  though  the  fact  is  disclosed  by  the  plaintiflrs  evi- 
dence. Dolby  V,  lies,  II  A.  ^r^-  335.  There  is  a  distinction  between 
the  case  where  a  person  has  actually  received  possession  from  one  who 
has  no  title,  and  uie  case  where  he  has  merely  attorned  by  mistake  to 
one  who  has  no  title  ;  in  the  former  case  the  tenant  cannot,  except 
under  very  special  circumstances,  dispute  the  title ;  in  the  latter  tie 
may.  Per  Bayley  J.,  in  Cornish  v,  Searell,  8  B,  ^  C.  475.  Rogers  v. 
PUcker,  6  TaufU.  202.  Gravenor  v.  Woodkouse,  1  Bing.  38.  ;  and  see 
the  cases  cited  post,  under  **  Replevin/*  "  Evidence  on  plea  of  non 
dentisit  or  non  tenuU/*  Thus,  where  a  tenant  took  premises  from  **  A. 
and  B.,  for  and  on  behalf  of  the  trustees  of  the  jomt  estate  of  C.  and 
D.;"  and  it  appeared  at  the  trial,  on  the  evidence  of  the  plaintifl^ 
(who  described  themselves  in  the  declaration  as  joint  trustees),  that 
they  were  trustees  of  C.  only ;  it  was  held  that  the  tenant  was  es- 
t<^ped  from  taking  advantage  of  this  variance.  Fleming  v.  Gooding, 
10  Ring,  549.  8o  where  A.  hired  apartments  by  the  year  from  B. ; 
and  B.  afterwards  let  the  entire  house  to  C,  who  sued  A.  for  use  and 
occupation,  it  was  held  that  A.  could  not  impeach  C.'s  dtle.  Rennie 
o.  Robinson,  1  Ring,  147.  But  where  land,  belonging  to  a  parish,  was 
occupied  by  A. ;  and  he  paid  rent  to  the  churchwaroens,  who  executed 
a  lease  of  the  same  land  for  a  term  of  years  to  B.,  and  gave  A.  notice 
of  the  lease;  in  an  action  for  use  and  occupation  by  B.  against  A.  it 
was  held  that  A«  was  not  precluded  from  disputing  B.*8  title,  for  thstt 
B.  could  not  (before  59  0. 3.  c.  12.  s.  17.)  derive  a  valid  title  from  the 
churchwardens.    Phillips  v.  Pearce,  BR.^C,  433. 

In  general  the  title  of  the  plaintiff  is  estabHshed  by  the  production  of 
a  lease  or  a^eement,  which  is  proved  in  the  usual  manner  by  calling  the 
attesting  witness  &c. ;  but  if  there  be  no  actual  lease  or  agreement,  the 
plaintiff's  title  may  be  established  by  evidence  of  the  defendant  having 
paid  rent  to  him,  or  submitted  to  a  distress  bv  him.  Panton  v,  Jones, 
3  Camp,  372.  Notice  to  produce  the  receipts  for  rent,  or  the  notice  of 
distress,  should  in  such  cases  be  given  by  the  pl^ntiff.  Where  the  de- 
fendant occupied  the  plaintiff's  land  under  the  powers  of  a  local  act,  and, 
upon  a.  dispute  respecting  the  right  of  the  plaintiff  to  demand  rent,  a 
decree  for  payment  was  made  in  an  amicable  suit  in  chancery,  in  which 
the  defendant  acquiesced  for  several  years,  it  was  held  that  he  could 
not  afterwards  dispute  his  liability  to  rent  in  an  action  for  use  and  oc» 
cnpation,  AUason  v,  Stark^  9  A,Sf  E»  255.  If  it  appears  from  the 
plaintiff's  witnesses  that  the  defendant  holds  under  a  written  agreement 
not  produced ;  or  which,  when  produced,  cannot  be  read  for  want  of  a 
stamp;  the  plaintiff  will  not  be  allowed  to  give  parol  evidence  of  the 
holding.  Rrewer  v.  Palmer,  3  Esp.  213.  Ramsbottom  v,  Mortley^  2  M, 
4-  5.  445.  R.  V.  Padstow,  4  J9. 4*  Ad.  208. ;  and  see  ante,  p.  3.  Declar- 
ation in  assumpsit,  that  defendant  had  held  land  under  a  lease  from  E. 
on  certain  terms  set  out  on  the  record ;  that  the  reversion  came  to 
plaintiff;  that  defendant,  in  consideration  of  an  alteration  of  the  rent, 
promised  to  hold  of  plaintiff  on  the  same  terms  in  all  other  respects  ; 
plea,  non  assumpsit.  Held,  that  the  plaintiff,  not  having  proved  an 
express  contract  to  hold  of  defendant  on  the  old  terms,  could  not  rely 
upon  an  implied  contract  arising  from  the  old  lease,  without  putting 
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it  in  evidence ;  and  that  it  coald  not  be  used  for  such  puipoee  without 
bdng  properly  stamped.    WeUUu  v.  Broadbent,  ^A.^  E.  Wll. 

Defsndawtt  occupation^  It  itpnmAfitde  sufficient  for  the  plaintifFto 
prove  that  the  defendant  did  occupy  the  premises ;  and  the  continuance 
of  the  occupation  will  be  presumed  till  the  contrary  appears ;  Hariand 
V.  Bromley t  1  Stark.  455.  Ward  v.  Maton^  9  Price,  891.  A  ooostmc- 
tive  occupation  of  the  premises  by  the  defendant  is  sufficient ;  an  occu- 
pation which  he  might  have  had,  if  he  had  not  voluntarily  abstained 
from  it.  Per  Oibbs  C.  J.,  WhUehead  v.  C&fford,  5  Taunt.  519.  Pmero 
V.  Judson,  6  Bing,  206.  But  there  roust  be  an  occupation  actual  or 
constructive;  therefore  a  tenant,  who  had  agreed  to  take  fiimisbed 
lodgings,  but  had  not  entered,  was  held  not  to  be  liable  to  an  action 
for  use  and  occupation.  Edge  v,  Sirafford^  1  C,^  J.  39i.  And  in 
WooUey  v.  Watting,  7  C.^P,  610.,  where  a  tenant,  by  written  agree- 
ment, liad  agreed  to  take  premises  from  a  future  day,  it  was  neld 
not  to  be  enough  to  put  in  the  agreement,  but  that  evidence  must  be 
also  given  of  some  occupation  under  it.  And  the  assignee  of  the  re- 
version cannot,  as  it  seems,  maintain  this  action  for  rent  incurred 
before  the  assignment;  for  there  was  then  no  occupation  of  the  plain- 
tiff's  property  by  the  defendant.  Mortimer  v,  Preedy^  SM.J^  W.  602. 
If  A.  agree  to  let  lands  to  B.,  who  permits  C.  to  occupy  them,  B.  may 
be  sued  for  use  and  occupation.  BvU  v.  <SiiMf,  6  71  iS.  327.  Omo&f 
V.  Baxter,  2  Stark.  527.  Receiving  the  rents  and  profits  from  an  underu 
tenant  is  proof  of  use  and  occupation  by  the  person  receiving  them  ; 
Ned  t).  Sakd,  itC.dtJ.  oil, ;  and  a  lessee,  wlu>se  under-lessee  hokls 
over  against  the  lessee's  will,  is  liable  to  this  action.  Ibbi  v.  Eidutrd»on^ 
9  A.  ^  E.  d49.  So  a  tenant,  who  has  quitted  in  pursuance  of  a  parol 
surrender  to  his  landlord,  without  having  given  or  received  a  notice  to 
quit,  remains  liable ;  MoUett  v.  Brayne,  2  Camp,  104. ;  and  see  MaU 
thews  V.  Saweli,  8  Taunt.  270.  Thomson  v.  Wiison,  2  Stark.  379.  Jokn^ 
stone  V.  Hudiestonct  ^  B.Sr  C.  922. ;  even  though  the  landlord,  on  the 
tenant's  quitUng,  puts  up  a  bill  in  the  window  for  the  purpose  of  getting 
another  tenant  for  the  premises ;  Redpatk  v.  Roberts,  3  Esp.  225. 
Johnstone  v.  fftidlestone,  ^B.^C.  922. ;  unless  the  landlord  has  actually 
accepted  a  thutl  person  as  tenant ;  for  this  operates  as  a  surrender  in 
law  of  the  first  tenant's  term.  7%oifuw  v.  Cook,  2B,^  A.  1 19.  In  or- 
der to  make  out  a  surrender,  it  must  appear  that  the  landlord  has  given 
up  his  old  tenant  and  accepted  a  new  one  with  the  consent  of  all  par* 
ties.  Graham  v.  Whichelo,  1  (7.  4*  ^<  186.  A.,  the  tenant  of  a  house, 
three  cottages,  and  a  stable  and  yard  at  an  entire  rent  for  a  term  of 
seven  years,  before  this  expiration  of  the  term  assigned  all  the  premises 
to  B.  for  the  remainder  of  the  term,  the  houses  and  cottages  being  in 
the  possession  of  under-tenants.  The  landlord  accepted  a  sum  of 
money  as  rent  up  to  the  day  of  the  assignment,  which 'was  in  the  middle 
of  a  quarter.  B.  took  possession  of  the  stable  and  yard  only.  The 
occupiers  of  the  cottarcs  having  lef^  them  after  the  assignment  and 
before  the  expiration  of  the  term,  the  landlord  re-let  them.  A.  paid  no 
rent  af^er  the  assignment,  but  the  landlord  received  rent  from  the 
under-tenants.  Before  the  expiration  of  the  term  the  landlord  adver- 
tised the  whole  of  the  premises  to  be  let  or  sold.  It  was  held,  that  this 
was  a  surrender  by  operation  of  law  of  all  the  premises.  Reeve  v.  Bkd, 
\C.  M.^  R.  31. ;  S.  C  4  7>r.  612.    Where  a  tenant  from  year  to 
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year*  at  a  rent  payable  half-yearly,  quitted  without  giving  a  notice  to 
quit ;  and  the  landlord,  before  the  expiration  of  the  next  half-year,  let 
tne  premises  to  another  tenant ;  it  was  held  that  the  landlord  was  not 
entitled  to  recover  rent  from  the  first  tenant  from  the  expiration  of  the 
ourrent  year  when  he  quitted  the  premises  to  the  time  when,  the  land- 
lord re4et  the  same  to  the  second  tenant ;  Hali  v,  Burgets,  5  JB.  ^  C, 
332. ;  and  see  Wails  v,  Akkeson,  3  Bing.  462. ;  and  in  such  case,  if  the 
tenant  quit  by  consent  in  the  middle  of  a  quarter,  the  landlord  cannot 
reooFcr  rent  pro  raid  for  the  portion  of  the  quarter  during  which  the 
tenant  occupied.  Grimman  o.  Legge,  8  B,4^  C,  324.  WTuiehead  v,  Clif- 
Jbrd,  5  Taunt.  518.  Where  the  tenant  pays  up  to  a  certain  quarter,  and  a 
third  person  afterwards  comes  into  possession  and  pays  rent  at  irregular 
periods,  a  jury  may  presume  that  the  landlord  has  accepted  the.  latter 
as  his  tenant.  Woodcock  v,  Nuth,  6  Bing,  170.  Altbougn  the  premises 
are  burnt  down,  and  remain  unoccupied,  the  tenant  still  continues  liable 
in  this  action  for  the  rent  subsequently  accruing ;  for  the  premises  con- 
tinue to  be  '*held"  by  the  defendant ;  Baker  p,  HoUpzaWeU,  4  Taunt, 
46.  /son  V.  Gorton,  5  New  Ca.  501.;  unless  it  be  agreed  that  the  lia- 
bility shall  cease  after  the  fire  ;  in  which  case  the  l&isee  will  be  liable, 
in  use  and  occupation,  for  a  proportion  of  the  rent  during  the  time  of 
actual  occupation.    Packer  v,  Gio&ins,  1  Q.  J9.  421. 

Before  the  late  bankrupt  act  it  was  held  that  assumpsit  for  use  and 
occupation  lay  against  a  lessee  upon  his  agreement  to  pay  rent  during 
the  tenancy,  notwithstanding  his  bankruptcy  and  the  occupation  of  the 
assignees  during  part  of  the  time  for  which  the  rent  accru^.  Boot  v, 
Wiiton,  8  East^  311.  But  now,  bv  6  G.  4.  c.  16.  s.  75.,  a  bankrupt,  en- 
titied  to  any  lease  or  agreement  for  a  lease,  if  the  assignees  accept  the 
aamc^  shall  not  be  liable  to  pay  any  rent  accruing  after  the  date  of  the 
eommission  ;  and,  if  the  assignees  decline  the  same,  shall  not  be  liable 
as  aforesaid  in  case  he  delivers  up  such  lease  or  agreement  to  the  lessor, 
or  person  agreeing  to  grant  it,  within  fourteen  davs  after  he  shall  have 
haa  notice  that  the  assignees  have  declined.  The  insolvent  acts  con- 
tain a  similar  provision  to  the  above. 

Under  this  act,  where  rent  accrued  after  the  date  of  the  commission, 
and  the  bankrupt  offered  to  deliver  up  possession  of  premises,  held  by 
parol  demise,  to  his  lessor  the  day  before  the  rent  became  due,  it  was 
held  that  he  could  be  sued  pro  rata  for  use  and  occupation.  Slack  v, 
Skarpe,  8  A»4r  E'  366.  Where  the  assignees  entered  and  occupied 
premisea  in  the  middle  of  a  year,  it  was  adiudged  that,  use  and  oc- 
cupation could  not  be  maintained  against  them  for  the  bankrupt's 
occupation  as  well  as  their  own,  unless  the  bankrupt's  occupation  was 
at  their  request ;  Naisk  v.  Tallock^  2  H,  BL  319. ;  but  see  Gibson  v, 
Comikorpe,  \D.i  R.  205. 

Uae  and  occupation  does  not  lie  against  a  husband  for  a  half  year's 
rent  due  in  respect  of  premises  occupied  for  part  of  that  time  by  his  wife 
before  marriage,  and  which  continued  to  be  occupied  by  her  for  a  short 
time  after  her  marriage.  Richardson  v,  HaU.  \  B.Sp  B.  50.  ^  Where 
one  of  two  executors  of  a  deceased  tenant  for  years  enters  into  the 
premises,  such  entry  does  not  enure  as  the  entry  of  both  so  as  to  make 
them  both  liable  in  an  action  for  use  and  occupation.  Nation  v.  Tozer^ 
1  CM.^R.  172. ;  5.  a  4  Tyr.  561. 

If,  after  the  determination  of  a  lease,  the  tenant  holds  over  and  pavs 
rent,  such  payment  is  conclusive  evidence  of  a  tenancy  ;  and  he  will  be 
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that  eight  months  after  the  intestate's  death  he  had  o£fered  to  surren- 
der them  to  the  plaintiff,  this  was  held  a  good  defence.  Remnant  r. 
Bremridge,  8  Taunt.  191.  This  case  has,  however,  been  doubted ; 
see  Homidge  v,  Wilson,  11  A,^  E,  645.  652.  It  is  also  a  good  de- 
fence that  the  defendant  has  had  no  beneficial  occupation  through 
the  default  of  the  plaintiff;  as  where  the  premises  have  become  un- 
safe and  useless  for  want  of  repairs,  the  tenant  not  being  bound 
to  repair ;  in  which  case  he  is  not  liable  in  this  action  after  he  has 
quitted,  though  without  notice  to  quit.  Edwards  v,  Etheringtan,  R,  4* 
if.  268.  And  though  the  tenant  is  bound  to  do  tenantable  repairs, 
yet  if  the  premises  become  unwholesome  for  want  of  sufficient  drainage, 
which  cannot  be  remedied  without  great  expense,  he  may  quit  without 
regular  notice.    Collins  v,  Barrow,  I  M.  ^  Rob,  112. 

Defendant  treated  by  plaintiff  as  a  trespasser.]  If  the  landlord  has 
treated  the  tenant  as  a  trespasser,  he  cannot  afterwards  recover  against 
him  in  this  action.  Thus  if  he  has  recovered  against  him  in  ejectment, 
he  cannot  sue,  in  this  action,  for  the  rent  accruing  erfter  the  day  of  the 
demise ;  for,  by  not  waiving  the  tort,  he  has  precluded  himself  from 
suing  ex  contractu.  Birch  v.  Wright,  I  T.  R.  378.  Bridges  v.  Smytk, 
5  Bing.  410.  But  the  mere  bringing  of  an  ejectment,  and  laying  the 
demise  before  the  time  of  the  rent  accruing,  is  no  bar  to  an  action  for 
use  and  occupation.    Cobb  v.  Carpenter,  2  Camp.  13.  (n.) 

Statute  of  limitations.]  The  statute  of  limitations  is  a  good  defence 
in  an  action  against  a  person  who  has  been  tenant  from  year  to  year, 
but  who  has  not,  within  the  last  six  years,  occupied  the  premises,  paid 
tent,  or  done  any  act  from  which  a  tenancy  can  be  inferred ;  though  no 
notice  to  quit  has  been  given.    Leigh  v.  inomton,  I  B.4^  A.  625. 

.  Illegality.]  It  is  a  good  defence  that  the  premises  have  been  know- 
ingly let  by  the  plaintiff  to  the  defendant  for  an  immoral  purpose.  Crisp 
V.  dhurcfwl  cited  i  B.  ^  P.  340.  Jennings  v.  T^rogmorton,  R,  4*  -AT. 
251.    But  qwtre,  whether  this  defence  must  not  be  pleaded  specially  ? 

Distress.]  It  seems  to  be  no  defence  that  the  landlord  has  dhtrained 
goods  td  the  full  value  of  the  rent,  if  he  has  sold  them  for  a  less  sum. 
If  he  has  sold  them  at  too  low  a  rate,  the  tenants  remedy  is  by  action  ; 
Efford  V.  Burgess,  1  M.  4*  Rob.  23. ;  and  it  is  no  defence  that  tne  tenant 
quitted,  without  giving  notice,  in  the  fear  of  a  distress  by  the  superior 
landlord.    RickeU  v.  TulHck,  eC.^r  P.  66. 


ASSUMPSIT  ON  BILLS  OF  EXCHANGE. 

Production  and  proof  of  the  bill,]  In  actions  upon  bills  of  exchange 
and  promissory  notes,  it  is  generally  necessary  for  the  pluntiff  to  pro- 
duce the  bill  or  note  on  which  he  has  declared,  wherever  the  form  of 
pleading  puts  it  in  issue ;  but  where  it  appears  that  the  instrument  has 
been  destroyed ;  as  where  the  defendant  tore  his  own  note  of  hand  ;  a 
copy  is  admissible.  Anon,  1  Ld.  Raym.  731.  The  plaintiff  cannot  re- 
cover on  a  lost  bill  indorsed  by  the  payee^  without  proving  that  it  has 
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been  destroyed ;  though  he  has  oflfered  an  iDdemnity  to  the  defendant ; 
Pkrion  9.  Hutdnnton^  2  Camp.  211.  Hansard  v,  RobhtMon,  1  B.^C,  90. ; 
and  though  the  bill  was  lost  after  it  became  due ;  Poole  v.  Snath,  Hoit, 
144.,  Hansard  v,  BoAmson,  ubi  supra;  and  an  express  promise  by  the 
defendant  to  pay  the  lost  bill  will  not  entitle  the  pisdntiff  to  recover. 
Dans  o.  Dodd^  4  Taunt.  602.  But  where  a  bill  is  lost  with  only  a  special 
indorsement  upon  it  by  the  payee,  the  indorsee  may  recover  upon  it : 
for  the  holder  can  make  no  title  to  it ;  Lone  v.  BaiSe,  2  Camp.  214.  (n.)  ; 
and  see  Smith  v.  Clarke,  Peake,  225.  So  the  payee  of  a  note,  not  nego- 
tiable,  mav  require  payment  without  producine  it.  Wain  v.  Ba£y, 
IQ  J.  i  JE.  616.  If  the  acceptor  improperly  detains^  the  bill  in  lus 
hands,  the  drawer  or  other  party  may  sue  hun  upon  it,  and  five  him 
notice  to  produce  it ;  Smith  v.  jirClure,  5  East,  477. ;  and  where  the 
defendant  nad  admitted  that  he  owed  the  money  due  upon  a  bill,  which 
was  in  his  own  possession,  Abbott  C.  J.  held  that  such  admission  might 
be  given  in  evidence  under  the  common  counts  without  a,  notice  to 
produce  the  bill.    Fryer  v.  Brown,  B.  4*  ^'  145. 

The  bill  or  note  produced  must  appear  to  be  the  same  upon  which 
the  plaintiff  has  declared ;  and,  if  any  material  variance  exist,  it  will  be 
fatat  unless  amended  b^  leave  of  the  judge  at  Nisi  Prius.  Where  a  bill 
appears  to  be  altered,  it  lies  upon  the  party  producing  it  to  shew  that 
tne  alteration  was  not  improperly  made.  Henman  v.  Dickinson,  5  Bhtg. 
183.  See  further  as  to  alterations  on  a  bill,  ante,  p.  164,  165.,  and 
post,  ••  Defence,"* 

Variance  in  names,]  A  variance  in  the  name  of  a  party  to  the  bill,  as 
described  in  the  declaration,  is  fatal ;  but  where  tne  plaintiff  is  mis- 
named, he  may  shew  by  evidence  that  he  was  the  person  intended. 
JVilSs  V.  Barrett,  2  Stark,  29.  Where  a  bill  is  drawn  with  the  payee's 
name  in  blank,  and  in  the  declaration  it  is  stated  that  A.  B.  (a  bona 
fide  bolder  who  has  inserted  his  own  name)  was  payee,  it  is  no  vari- 
ance. Attwood  V.  Griffin,  B.  4*  M.  425.  In  an  action  against  several 
joint  maJLcrs  of  a  note,  it  is  no  objection,  on  the  ground  of  variance, 
that  one  of  them,  who  has  let  judgment  go  by  deniult,  has  been  sued 
by  a  wrong  Christian  name ;  the  identity  ofthe  party,  and  service  of  the 
writ  on  him,  being  shewn.  Dickinson  v.  Bowes,  16  East^  110.  But  in 
an  action  against  three  makers  of  a  note,  two  of  whom  had  been  out- 
lawed in  the  action,  the  third  may  take  advantage  of  a  variance  in  the 
names  of  the  others.  Gordon  v.  Austin,  4  7\  22.  611.  So  where  the 
misnomer  is  in  the  name  of  a  person  not  a  party  to  the  action,  and  can- 
not therefore  be  pleaded  in  abatement,  it  is  fatal.  Whitwell  v,  Bennett, 
3B.4r  P'  559.  iat  the  name  of  a  party  to  the  bill  may  be  stated  as  on 
the  bill,  though  it  be  not  the  real  name.  Forman  v,  Jacob,  1  Stark.  47. 
Proof  that  otner  persons  joined  the  defendant  in  drawing  or  accepting 
the  bill,  is  immaterial ;  it  being  matter  of  plea  in  abatement  for  non- 
joinder, and  not  a  variance.    Mountstephen  v,  Brooke,  I  B,  l^  A.  224. 

As  to  variance  in  the  date  of  the  bill  or  note,  vide  anti,  p.  66. 

Variance  in  the  place  of  payment.]  If  a  bill  is  drawn  (in  the  body  of 
It),  payi^le  at  a  particular  pmce,  it  is  a  variance  to  state  it  without  that 

Siaufication.    Bayley  on  Muis,  310.    So  where  a  bill  is  directed  to  "  A. 
.  payable  in  London"  at  the  foot  of  it,  payment  in  London  is  part  of 
the  contract,  and  the  qualification  should  be  stated.    Hodge  v.  FUlis, 
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3  Can^.  463.  But  see  jDoff,  206.  And  where  a  note  contains,  in  the  body 
of  it,  a  promise  to  pav  at  a  particular  place,  it  is  a  Tariance  to  omit  the 
place.  Roche o.  Campbell,  3  Camp.  247.  Sandetton  v.  Bowes,  14  Easi,500. 
But  when  the  place  of  payment  is  only  mentioced  in  the  memorandum 
at  the  foot  of  a  note,  it  is  no  variance  to  omit  it ;  Price  v,  J!i£tckeU, 

4  Camp,  200.  Wiliiams  v.  Waring,  10  J9.  <$•  C.  2. ;  and  if  stated  in  the 
declaration  to  be  made  payable  there  ''according  to  the  tenor  and 
effect"  it  18  a  variance.  Mion  v,  Ruuell,  4  M,  ^  S.  605.  But  where 
a  note  was  alleged  to  be  payable  at  a  certain  place,  and  it  was  only 
made  so  payable  by  a  memorandum  at  the  bottom,  Abbott  C.  J.  held  it 
no  variance.  Hardy  o.  Woodroq/e,  2  Stark,  319.  Sprotde  v,  Legg,  3  Stark, 
157.  Where  the  memorandum  at  the  foot  of  the  note  was  printed. 
Lord  EUenborough  considered  the  place  of  payment  there  mentioned 
to  be  part  of  the  contract.  IWeothtck  v,  Edwin,  1  Stark,  468.  As  to 
variance  in  acceptances,  see  post,  206. 

Variance  in  direction,]  An  allegation  that  the  bill  was  "  directed  *'  to 
the  defendant,  is  not  supported  by  proof  that  the  drawer  drew  the  bill 
to  his  own  order,  payable  at  a  specified  place ;  though  the  defendant 
has  accepted  it.  Gray  v,  Milner,  2  SM^,  3d&  But  where  a  bill, 
made  payable  to  the  mrawer*s  order  **  at  No.  1.  Wilmot  Street"  hot 
directed  to  no  one,  was  in  ^t  accepted  by  the  defendant  residing  at 
No.  1.,  it  was  held  that  defendant  might  be  sued  on  it  as  on  a  bill 
whereby  he  was  **  requested  to  pay,"  &c.  Gray  v,  Mdiner,  8  Tawnt^ 
739.  Quare,  whether  this  latter  decision  does  not,  in  effect,  overrule 
the  former?  In  an  action  against  the  acceptor  upon  a  bill  directed  to 
him,  or,  in  his  absence,  to  J.  8.,  the  conditional  direction  to  J.  S.  need 
not  be  stated.    Anon.  12  Mod,447. 

Variance  m  conrideroHon.]  The  words  "  value  reodved,"  in  a  bill 
payable  to  the  drawer's  order,  mean  value  received  by  the  drawee  ; 
and  if  stated  to  be  value  received  by  tlie  drawer,  it  is  a  variance. 
Highmore  v,  Primrote,  5  M,  Sf  S,  65.  Pridtfy  v.  Herbrey,  \  B.^  C. 
675.  But  where  the  bill  is  drawn  payable  to  the  order  of  a  third 
person,  '*  for  value  received,"  it  is  no  variance  to  state  that  it  was  for 
value  received  '*  of  the  drawer."  Grant  v.  Da  Cotta,  3  M,  ^  S.  351. 
"  Value  received,**  in  a  note,  imports  value  received  from  the  payee. 
Clayton  v,  Godmg,  5  B,  Sr  C  360.  ^  Value  recnoed  in  leather,  instead  of 
value  delivered  in  leather,  is  no  variance,  Jonet  v.  Mars,  2  Camp,  306. 

Variance  in  statement  of  the  sum,]  Where  the  declaration  on  a  bill, 
drawn  in  Ireland,  stated  that  it  was  drawn  for  a  certain  sum  without 
statins  it  to  be  Irish  currency,  which  it  was  in  fact,  the  variance  was 
held  fatal.  Kearney  v.  King,  %  B,S^  A,  SOI.  Sprowle  v.  Legge,  I  B,4r 
C.  16.  A  bill,  expressed  in  words  to  be  for  the  sum  of  200/.,  had  245/. 
written  on  it  in  maiginal  figures,  and  a  stamp  for  the  larger  amount; 
held  that  this  was  a  bill  for  the  less  amount,  and  that  parol  evidence 
of  error  was  inadmissible.    Saunderson  v.  Piper,  5  New  Ca,  425. 

Variance  in  proof  of  Ae  drawing,  accepting,  or  indorsing,]  Where  the 
declaration  stated  tnat  A.  indorsed  a  note,  **  Us  own  handwriting 
being  thereunto  subscribed,"  and  it  appeared  to  have  been  indorsed  by 
procuration,  it  was  held  a  variance  ;  Levy  v.  WHstm,  5  Esp.  180. ;  but 
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in  a  ninflar  caw^  where  it  appeared  that  the  name  vat  written  hj  the 
wife  of  the  indorier  br  ms  aatfaorityy  Lord  EUenboroogb  was  in* 
dined  to  think  it  enoo^  to  shew  the  name  was  written  hj  an  autho- 
rised agent;  HHmiley  v.  Loader^  2  Camp, 450.  And  where  the  dedar* 
ation  stated  that  the  defimdants  made  their  bill  **  their  own  proper 
hands  being  thereunto  subscribed,", and  the  bill  appeared  to  be  drawn 
in  the  name  of  the  defendant's  finn  of  Mars  and  Co."  in  the  hand  of 
one  of  the  defendants.  Lord  Ellenborough  refused  to  nonsuit  for  the 
variance.  Jome$  v.  Man^  8  Cn^,  305.  8o  where  the  aTerroent  was 
as  in  the  last  case,  but  it  apoeued  that  the  name  was  written  by  the 
son  of  the  party  with  his  antnority.  Lord  Tenterden  held  it  to  be  no 
Tariance ;  as  tlie  whole  allegation  might  be  rgected.  Booth  v.  Grove^ 
M,  4*  M.  188.  Where  it  was  stated  that  a  bill  was  drawn  whidi  was 
afUrwanU  accepted  by  the  defendant,  and  it  appeared  that  the  accept- 
ance was  written  before  the  drawing,  the  variance  was  held  immatenaL 
MoOoy  9.  Deloegf  7  Bing.  ^SS.  A  note,  made  by  A.  only,  cannot  be 
declared  on  as  the  joint  note  of  A.  and  B.,  thoi^  given  to  secure  a 
debt  for  which  A.  and  B.  were  jointly  liable.  S^fldn  v.  Waiker^  2  Camp, 
308.  If  the  word  ^  at"  be  inserted  before  the  name  of  the  drawee,  it 
18  no  variance  to  state  that  the  bill  was  drawn  on  the  drawee.  Shut' 
tleworth  v.  Stephens^  1  Camp,  407. ;  and  see  it.  v.  Hunter^  B.  Sr  B.  C. 
C  J2. 51 1.  AMan  v.  Matnon^  4  Camp,  115.  Where  an  instrument  was 
in  this  form,  **  Three  months  after  date  I  promise  to  pay,  &c, 

"  J.  B.  Orutherot,"  •*  John  Bury." 

It  was  held,  that  the  holder  might  treat  this  as  a  promissory  note,  or  a 
IhU  of  exchange,  at  his  election.   Edis  v.  Bwry,  6  S,  ^  C,  433. 

A  memorandum  indorsed  on  a  note  after  it  is  sianed,  stating  the 
note  to  have  been  given  upon  a  condition  mentioned  in  an  agreement 
referred  to  in  the  memorandum,  is  a  mere  ear-marking  of  the  note,  and 
does  not  incorporate  the  agreement  into  it.  BriU  v.  Crick,  I  M,4t  W, 
238. 

Variance  in  preieniment.]  Where  the  averment  is  that  the  bill  was 
presented  **  when  it  became  due  and  payable,  to  wit,  on  "  &c.,  it  is  not 
necessary  to  prove  the  exact  day  laid  under  the  mdeScet ;  and  therefore 
if  the  alleged  day  be  a  Sunday,  it  is  immaterial ;  Byrmer  v.  BusseU, 
1  Bmg,  23. ;  and  an  alleged  presentment  ^  u^en  the  bill  became  pay- 
able," &c.,  means,  as  anunst  the  acceptor,  after  it  became  payable. 
Forman  v.  Jacob,  1  Stark,  46.  If  a  presentment  by  a  certain  person  is 
alleged,  a  presentment  by  another  may  be  proved.  Boehm  v,  Campbell, 
1  Gow.  55, 

Payee  against  Acceptor  , 

The  proofs  in  this  action  will  entirely  depend  upon  the  pleadings  ,*  if 
the  acceptance  is  intended  to  be  put  in  issue,  it  must  be  traversed  by 
thepl< 


Acceptance  in  writing  or  parol,]  By  stat.  1  &  8  6. 4.  c.  78.,  no  ac- 
ceptance of  any  iniand  bill  of  exchange  shall  be  suffident  to  charge  any 
person,  unless  the  acceptance  be  in  writing  on  the  bill,  or,  if  there  be 
more  than  one  part  of  the  bill,  on  one  of  the  parts.  The  word  **  ao» 
edited,"  written  on  the  bill,  is  suffident  without  the  acceptor's  si^ 
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nature,  unless  the  jury  are  of  opinion  that  the  acceptance  was  left  in- 
complete. Dufaur  v.  Oxenden,  I  M,  Sf  Roh.  90.  An  acceptance  iu 
blank,  the  bill  being  afterwards  drawn  in  pursuance  of  the  acceptor's 
authority,  is  good.  Le^  v.  Hoitmgi^  1  M.  Sf  Rob.  U9.  But,  in  the 
case  of  foreign  bills,  a  parol  acceptance,  or  an  acceptance  by  a  colla- 
teral writing,  is  still  sufficient  by  the  law  of  England.  The  following 
cases  may  therefore  be  taken  as  applicable  to  such  bills.  A  letttf 
stating  that  such  a  bill  **  shall  meet  with  due  honour,"  is  an  ac« 
cq>tance  ;  Clarke  v.  Cock,  4  Ea$t^  57. ;  or  thM  the  holder  "  may  rest 
satisfied  as  to  payment."  WUkuuon  v.  LtUwidge,  1  Stra,  649.  Wynne  o. 
Raikei,  5  East,  514.  <' WhatI  not  accepted?  We  haye  had  the 
money,  and  the  bills  ought  to  be  paid  ;  but  I  do  not  interfere  in  this 
business  ;  you  should  see  my  partner,"  was  held  to  be  an  acceptance. 
Fakiee  v.  berring,  3  Ring,  625.  The  drawer  of  certain  forei^  bills, 
being  arrested,  said,  '*  that  he  would  have  accepted  them  when  pre- 
sented, but  he  had  not  the  funds  from  France,  and  that  when  he  got 
the  funds  he  would  have  paid  them,  but  for  some  expressions  of  the 
indorsee,"  adding,  that  "  he  told  the  clerk  of  the  indorsee  that  when  be 
got  the  funds  from  France  the  bills  should  be  paid  :**  This  was  held  to 
be  a  good  conditional  acceptance ;  and,  it  appearing  that  he  had  got  the 
funds  from  France,  he  was  held  Uable.  Mendkabel  v.  Machado,  6  C  4" 
P.  216.  iS.C.  3  Moore  ^  S.  SSL  "  Your  bill  shall  have  attention,"  is 
not  an  acceptance  ;  Reesv,  Warwick^  2  R,  ^  A»  113. ;  and  a  promise 
to  pay  a  non-existing  biU  is  no  acceptance.  Johnson  v.  Coikngt,  I  Htui, 
98.  A  person  is  not  liable  as  acceptor  who  accepts  by  procuration  for 
the  drawee,  but  without  his  authonty ;  for  no  one  can  be  liable  as  such 
but  the  person  to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor 
for  honour.   PolhiU  v.  Walter,  3  J7.  ^  Ad.  122. 

Acceptance,  tUnohUe  or  conditionalJ\  If  the  acceptance  was  in  fact 
conditional,  it  will  not  support  the  allegation  of  an  absolute  one,  though 
the  condition  has  been  performed.  Langtton  v.  Comev,  4  Can^,  177. 
Ralli  V.  SareU,  D.  <$-  R.  N.  P.  C.  33.  Swan  v.  Cox,  1  Marsh,  176.  If 
the  condition  has  not  been  performed,  a  legal  excuse  must  be  averred 
and  proved  if  denied. 

• 

Acceptance,  general  or  special.]  An  acceptance,  expressed  to  be  pay- 
able at  a  banker's  or  other  place,  was  held  to  be  a  special  or  qualified, 
and  not  a  general,  acceptance.  Route  v.  Young,  2B»S^  R.  165.  But 
now,  by  1  &  2  0. 4.  c.  78.,  such  acceptance  is  a  general  one  unless  it 
be  expressed  to  be  payable  at  a  banker's,  or  other  place,  onhf,  and  not 
otherwise  or  elsewhere.  A  bill  which  is  drawn  payable  at  a  particular 
place,  and  accepted  payable  there,  is  within  this  statute,  and,  unless  the 
acceptance  b  a  special  one  within  the  act,  it  is  not  necessary,  as  against 
the  acceptor,  to  aver  or  prove  a  presentment  at  the  particular  place ; 
it  being  neld  that  there  is  no  distinction  between  the  case  where  the 
bill  is  so  rendered  payable  by  the  language  of  the  drawer,  and  where 
it  is  acca)ted  so  payable  by  the  language  of  the  acceptor.  Selby  v. 
Eden,  3  Bwg.%\  1.  Fayle  v.  Rird,  6  J9.  <$•  C.  531.  But  it  is  otherwise 
in  an  action  against  the  drawer.  Gibb  v.  Mather,  8  Ring.  2 14.  The  use 
of  the  word  "  only  "  is  not  essential  to  qualify  the  acceptance,  if  the 
words  **  and  not  elsewhere  "  are  inserted.  Higgms  v.  Nichols^  7  JDawl, 
P,C,6&1.    In  the  case  of  a  general  acceptance  it  is  not  necessary  to 
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aver  or  prove  a  presentment ;  and  if  the  holder  neglects  to  present, 
and  the  bankers,  at  whose  house  it  is  made  payable  ^nerally,  fail 
with  money  of  the  acceptor  in  their  hands,  the  acceptor  is  not  thereby 
discharged  ;  Ttemet  v,  Hayden,  ^  B,  ^  C/\. ;  but  if  the  acceptance  is 
qualified,  the  plaintiff  must  aver  and  prove  presentment  at  Uie  place 
named.  Rowe  v.  Young,  ^B.^B.  165. 

Acceptance^  how  prtwed,]  The  general  issue  not  being  pleadable 
nnce  the  new  rules,  the  acceptance,  unless  specially  traveraed,  is  ad* 
mitted.  Where  traversed,  the  acceptance,  if  written,  is  proved  by  evi« 
dence  of  the  acceptor's  handwriting,  or,  if  there  is  an  attesting  witness, 
by  calling  him.  If  several,  not  partners,  are  acceptcMrs,  the  handwriting 
of  all  must  be  proved.  Grtw  v»  Pahnert^  I  E^,  135.  If  one  of  se* 
veral  partners  accepts  a  bill  cirawn  on  the  firm,  it  is  sufficient  to  prove 
the  partnership,  and  his  handwriting,  in  an  action  against  all ;  Mason 
V.  Rtinuey,  1  Camp,  384. ;  but  it  is  a  good  defence  that  the  plaintiff 
had  notice  that  the  firm  would  not  be  bound  by  such  an  acceptance ; 
GaUwatf  v  Maihew,  10  Easi,  264. ;  or  that  the  biU  was  not  accepted 
for  partnership  purposes,  and  that  there  was  covin  between  the  partner 
who  accepts  and  the  plaintiff.  Slnrref  v.  WUks,  I  Eati,  48.  But  in 
the  absence  of  fraud  or  collusion,  a  party  who  has  received  a  bill,  given 
by  one  of  several  partners  in  the  name  of  the  firm  for  his  separate  debt, 
may  sue  the  partnership  on  such  bill.  Swan  v.  Steele,  7  East,  210. 
Ridley  v.  Taylor,  IS  East,  175.  Lloyd  v,  Ashby,  2  B.  ^  Ad.  23.  But 
where  the  partner  has  subscribed  in  the  name  of  a  firm  slightly  dif- 
fering from  the  real  name,  it  is  a  question  for  the  jury  whether  he  had 
authority  fi*om  the  firm  to  do  so ;  or  whether  he  must  be  taken  to  have 
issued  the  bill  on  his  own-account ;  Faith  o.  Richmond,  \l  A.4r  E»  339. ; 
and  it  seems  that  no  partner  has  any  implied  authority  to  bind  in  any 
but  the  true  style  of  ttie  firm.  Kirk  v.  Blwrton,  9M.^W.  284.  After 
the  bankruptcy  of  one  of  two  partners,  the  solvent  partner  may  bind 
tlie  firm  by  accepting  a  bill  in  the  hands  of  a  bond  jlde  indorsee  for  a 
debt  previously  due  from  the  firm.  Ex  parte  Robinson,  1  Mont»  4*  Ayr, 
18.  There  is  no  implied  authority  in  a  director  of  a  joint  stock  com- 
pany, not  being  a  trading  partnership,  to  accept  bills  of  exchange  on 
the  part  of  the  directors  ot  the  company.  Bramah  v,  Roberts,  3  New 
Cb.;972.  Dickinson  v.  Vatpvt  10  B.  4*  ^*  128.  Nor  can  such  authority 
be  implied  from  the  fact  that  the  defendants  have  paid  similar  bills 
accepted  before  some  of  them  became  directors.  S.  C,  3  New  Ca,  972. 
In  an  action  against  A.  and  B.  as  acceptors,  if  A.  pleads  a  plea  which 
admits  his  signature,  yet  it  must  be  proved  as  against  B. ;  Gray  v. 
Palmers,  1  Esp,  135. ;  and  where  the  acceptance  is  stated  to  be  by  A., 
B.,  and  C,  which  is  denied  by  A.  and  B. ;  but  C.  suffers  judgment  by 
default ;  A.  and  B.  are  entitled  to  a  verdict,  if  they  prove  that  the 
bill  was  drawn  on  the  <firectors  of  a  company  and  accepted  by  them 
as  such,  but  only  signed  by  C.  as  a  manager,  and  not  as  director ;  Bull 
V.  Morrell,  12  A.  ^  E.  745.  If  the  acceptance  is  by  an  agent,  his  au- 
thority and  handwriting  must  be  proved  ;  and  the  a§[ent  himself  is  com- 
petent to  prove  the  authority.  If  the  authority  be  in  writing  it  should 
be  produced  and  proved.  Jtmnson  v.  Mason^  I  Esp,  90.  It  is  not  enough 
to  prove  that  the  defendant's  name  was  subscribed  with  the  sanction 
of,  but  not  by,  his  wife,  who  conducted  his  business,  had  signed  pro- 
missory notes  in  his  name,  and  had  q>plied  the  proceeds  of  the  bill  in 
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payment  of  his  dd>t8.  GoUsione  v,  Tovey,  6  2^ew  Co,  ^8,  If  the  de- 
fendant acknowledges  his  handwriting,  or  promises  to  pay;  Jmiei  v, 
Morgauj  8  Camp.  474v  ;  or  pays  part ;  Vaughan  v.  Futier,  2  Sira.  1246.  ; 
it  is  an  admission,  and  dispenses  with  proof  of  the  acceptance.  An 
admission  by  one  of  seyeral  acceptors,  not  partners,  is  not  evidence 
against  the  rest ;  Gray  v.  Palmers,  1  Etp,  135. ;  but  after  a  partnership 
is  established,  the  admission  of  the  partner  who  accepted  the  bill  will 
be  proof  of  the  acceptance  aeainst  all ;  Hodenpyl  v.  Fwgerkoed,  CkUiy 
on  iUitf  489. 5th  ed.,  see  anie,  p.  43. ;  and  an  admission  by  one  partner 
of  his  partnership  with  his  co-defendant,  who  had  been  outlawed,  waa 
held  to  be  sufficient  proof  of  the  partnership  as  a^nst  him.  Songster  v, 
Mazarredo,  1  Stark.  161.  If  the  acceptor,  on  bemg  applied  to  for  pay- 
ment, desires  the  party  to  call  again,  it  will  not  precuiae  him  from  prov« 
ing  liie  acceptance  to  be  a  forgery  ;  but  it  is  otherwise  if  he  has  adopted 
die  acceptance ;  as  by  paying  other  bills  accepted  by  the  same  party  ; 
Barber  v,  Gmgell,  3  Esp.  60.;  or  by  acknowledging  the  handwriting 
to  be  his  ;  Leach  v.  Buchanan^  4  Esp.  286.  See  Gr^U  v.  Fayne,  \\A. 
4*  ^.  131. ;  past,  **DefsnceJ*  Where,  in  an  action  against  the  acceptor 
of  a  bill,  his  attorney  gave  a  notice  to  produce  all  papers  relating  to  the 
bill  in  question,  described  as  "acc^ted  by  the  sud  defendant,**  the 
notice  was  held  to  be  prmA  fade  evidence  of  the  acceptance.  HoU  o« 
Squire,  R,  ^  M.  888. 

Some  evidence  of  the  identity  of  the  defendant  and  the  person  who 
accepted  the  bill  is  necessary  ;  and  it  is  not  sufficient  merely  to  prove 
that  a  person,  calling  himself  by  the  same  name,  accepted  the  bill. 
Jones  V.  Jones,  9 M,Sr  W.  75.  Whiielocke  v.  Musgrove,  1  C.  4*  M.&\  1. 
Where  the  acceptor  was  described  as  "  C.  B.  Crawford,  Eaat  India 
House,"  proof  tnat  the  signature  was  that  o£  a  person  of  the  same 
name,  a  clerk  of  the  East  India  House,  was  hdd  to  be  evidence  of 
identity.  Greensfaelds  v.  Crawford,  BM.^W.  314.  Whether  there  be 
any  evidence  of  identity  is  for  the  judge ;  Corfield  v.  Parsons,  1  C  ^  M. 
730. ;  but  the  sufficiency  of  the  proof  seems  to  be  for  the  jury ;  per 
Lord  Abinger  C  B.  in  Greenskields  v.  Crawford,  supra. 

Acceptance,  effect  of^  m  accrediting  the  drawing.]  An  acceptance 
admits  the  handwriting  of  the  drawer  ;  and,  if  the  bill  be  drawn  by 
procuration,  the  procuration  ;  Rohinson  v.  Yarrow,  7  Taunt.  455.  Fort^^ 
house  V,  Parker,  1  Camp.  88. ;  and  the  acceptor  cannot  say  that  the 
drawer's  name  is  forged  ;  Smith  v.  Caster,  1  T.R,655. ;  or  that  the 
drawer  is  ill  described  in  the  bUl ;  Bass  v.  Clive^  4tM.^S.l5,i  nor  can 
he  set  up  the  drawei^s  inability,  as  that  he  was  an  infimt.  7\tyior  o. 
Croker,^  Esp,  187. 

Evidence  under  the  common  counts,]  If  the  payee  is  also  the  drawer, 
the  bill  will  be  evidence  under  the  count  for  money  had  and  received  ; 
Thompson  v,  Morgan,  3  Concp.  101. ;  or  under  the  count  on  an  account 
statecl ;  Rhodes  v.  Gent,  &  B.if  il.845.  ;  but  not  where  the  payee  or 
holder  are  third  persons ;  unless  there  be  an  express  promise  by  the 
defendant  to  pay  the  plaintiff;  Early  v.  Bowman,  I  B.4r  Ad,  889. ;  and 
see  cases  cited  m  note  to  Wells  v.  Girling,  Gow,  88.  An  acknowledg- 
ment of  the  debt  by  the  defendant  will  enable  the  holder  to  recover 
upon  the  count  on  an  account  stated.  Uighmore  v.  Primrose  5  M,  4 
&  66,    Where  there  is  a  count  on  a  bill  and  a  money  count,  and  % 
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payment  into  court  upon  the  latter,  and  no  evidence  offered  by  the 
plaintiff  upon  such  count  except  the  bill,  the  defendant  will  be  entitled 
to  a  general  yercfict,  if  the  money  paid  in  covers  the  amount  due  on  the 
bill.   KaHy  v.  Bwtnaan^  ttiprd:  and  see  anti^  p.  47. 

Indor$ee  againtt  Acceptor. 

In  this  action  the  plaintiff  may  be  put  to  prove  the  indoraementa 
alleged^  besides  the  nets  required  to  be  proved  in  an  action  by  the 
payee. 

IndonemerU^  how  proved.]  The  acceptance  only  admits  fiicts  that 
were  necessarily  apparent  on  the  foce  of  the  bill  when  accepted ;  there- 
fore none  of  the  indorsements  are  admitted  by  the  acceptance  ;  Smiih  v, 
deaUr,  1  T.  R,  654. ;  and  even  where  the  biU  is  payable  to  the  drawer's 
order,  his  handwriting  at  tndoraer  must  be  fNrovea,  though  his  name  was 
on  the  bill  at  the  time  of  acceptance.  Botanquei  v,  Anderson^  6  Etpm 
43.  So  where  a  bill,  payable  to  the  drawer's  own  order,  was  drawn 
and  indorsed  by  procuration  by  the  same  person,  it  was  held  that  the 
acceptance  only  admitted  the  drawing  by  procuration,  and  not  the  in- 
dorsement by  procuration.  Eobkuon  o.  larrow^  7  Taunt.  455.  And 
even  where  the  indorsements  were  mode  befire  acceptance,  the  de» 
fendant  does  not  thereby  admit  the  indorsement.  Smith  y,  Chester, 
1  T.  R.  d54.  RoiirinMon  v.  Yarrow,  ntprd.  But  in  an  action  against 
the  acceptor  of  a  bill,  drawn  in  favour  of  A.  and  B.,  and  indorsed  by  A. 
in  the  name  of  A.  and  B.,  and  afterwards  accepted  by  the  defendant, 
on  its  bdnff  objected  that  the  payees  were  not  partners,  and  that, 
therefore,  the  indorsement  was  irregular.  Lord  Ellenborough  is  said 
to  have  held,  that  after  acceptance,  the  defendant  could  not  dispute 
the  regularity  of  the  indorsement.  Jona  v,  Radford,  1  Camp,  83.  But 
see  Bosanquet  v.  Andenon,  6  Etp,  43.  Where  a  bill  is  drawn  in  the 
name  of  a  fictitious  person  payable  to  the  order  of  the  drawer,  the 
acceptor  is  considered  as  undertaking  to  pay  to  the  order  of  the  person 
who  signed  as  the  drawer;  and  therefore  an  indorsee  may  bring  evi- 
dence to  shew  that  the  signatures  of  the  supposed  drawer,  to  the  bill 
and  to  the  first  indorsement,  are  in  the  same  handwriting.  Cooper  v. 
Meyer,  10  B.  Sr  C,  468.  Where  there  was  no  proof  of  the  handwriting 
of  one  of  the  indorsers,  but  it  appeared  that  the  indorsement  was  upon 
the  bill  when  the  defendant  accepted  it,  and  that  he  promued  to  pay  it, 
Hyder  C.  J.  left  the  case  to  the  jury,  who  found  for  the  plaintiff,  and 
the  conrt  refused  a  new  trial.  Hankey  v.  Wilton,  Say.  223.  So  an  offer 
made  by  the  acceptor  to  pay  a  bill,  with  certain  names  on  it,  is  a  su^ 
ficient  admission  of  the  plaintiff's  title,  so  as  to  supersede  the  ne- 
cessity ofjproof  of  each  person*s  handwriting.  Bosanquet  v.  Anderson^ 
iuprd.  Where  the  bill  was  shewn  to  the  drawer  with  the  name  of  the 
payee  indorsed  upon  it,  and  the  drawer  merely  object«i  to  the  want 
of  consideration,  it  was  ruled  that  it  did  not  supersede  the  neces- 
sity of  proving  the  indorser's  handwriting.  Duncan  v.  Scott,  1  Camp. 
101.  See  also  Sidford  v.  Chambers,  1  Stark,  326.  An  admission  of  his 
handwriting  by  the  indorser,  though  evidence  against  himself,  is  not 
evidence  of  indorsement  in  an  action  against  the  acceptor ;  Henangs  v* 
iloMifOfi,  Banes,  436. ;  but  see  Haddocks  v.  Hankey,  2  Esp.  647. 
contra.    An  authority  to  draw  does  not  of  itself  import  an  authority 
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to  ittdone  bills,  but  is  evidence  to  go  to  the  jurf.  The  derk  of  the 
payees  of  a  bill  having  been  accustomed  to  draw  checks  and  bills  for 
them,  and  having  been  in  one  instance  authorised  to  indorse  a  bill, 
and  in  two  others  having  indorsed  bills  which  had  lieen  discounted  by 
the  payees  at  their  bankers,  it  was  held  that  the  jury  were  warranted 
in  finding  that  the  clerk  had  a  general  authority  to  indorse.  Pretcoit  o. 
Flinrif  9  Bing.  19.  A  farm  bailiff,  accustomed  to  pay  and  deceive  money 
for  his  employer,  has  no  implied  authority  to  draw  or  indorse  bills  in 
the  name  of  his  principal.  Damdton  v.  Stanley^  2  M.  S^  G,12\.  Though 
a  wife,  who  carries  on  business  for  her  husband,  may  be  presumed  to 
have  authority  ^o  indorse  in  his  name,  yet  an  indorsement  by  a  feme 
covert,  of  a  bill  payable  to  her  order,  in  her  own  name,  conveys  no  in- 
terest ;  Barlow  r.  Bishop^  1  Eati^  432. ;  unless  th^  jury  can  infer  from 
circumstances  an  authority  from  her  husband  to  her  to  indorse  it  in 
such  name ;  as  if  he  promises  to  pay  the  bill.  Id,  4*34.  Coiei  v.  Davit^ 
I  Camp,  465.  Prince  v,  BrunaUc,  1  New  Ca.  435.  Unless  the  persons 
indorsing  are  in  partnership,  the  indorsement  of  each  must  be  proved. 
Carvick  v,  Vickery,  2  Doug*  653.  (n.)  But  if  a  partnership  be  proved, 
an  indorsement  by  one  of  the  partners,  in  the  partnership  name,  is 
sufficient.  S.  C»  On  the  dissolution  of  a  partnership,  a  power,  givea 
to  one  of  the  partners  to  receive  and  pay  debts,  does  not  authorise 
him  to  indorse  a  bill  in  the  name  of  the  partnership.  Kilgour  v,  Fwfy* 
MR,  1  H,  Bl.  155.  Lacy  v.  Woolcott,  21).^  R.  458.  But  a  retiring 
partner  may  give  his  late  partners  authority  by  parol  to  indorse  existing 
securities  ;  and  such  authority  may  be  inferred  from  circumstances. 
Smithv.  Winter,  ^M,^  IV.  ^M. 

A  bill  is  presumed  to  be  issued  when  dated ;  but  the  date  of  an  in- 
dorsement, when  material,  must  be  proved  either  directly  or  by  ciiu 
cumstanoes.   Anderton  v,  Wesion,  6  New  Ca.  296. 

The  identity  of  indorser  must  be  proved.  In  an  action  by  an  in- 
dorsee against  the  acceptor  of  a  bill  wnereof  E.  8.  was  the  payee,  the 
plaintiff  proved  that  a  person,  calling  himself  £.  8.,  came  to  the  plaid* 
tiff's  residence,  having  in  his  possession  the  bill  in  question  and  also  a 
letter  of  introduction  proved  to  be  genuine,  which  was  expressed  to  be 
given  to  a  person  introduced  to  the  writer  as  E.  8.,  and  also  another 
bill  of  exchange  drawn  by  the  writer  of  that  letter.  The  bearer  of 
these  documents,  after  remaining  some  days  at  the  plaintiff's  residence, 
indorsed  to  him  the  bill  in  question.  This  was  held  to  be  evidence  of 
the  identity  of  this  person  with  £.  S.,  in  the  absence  of  any  evidence  to 
the  contrary.  BuOefey  v,  Butler,  2  B,  ^  C.  434.  Proof  of  indorse- 
ment b^  a  person  who  professed  to  be,  and  called  himself  bv  the  name 
of,  the  indorser  and  drawer,  and  whose  handwriting  resembled  that  on 
the  bill,  is  evidence  of  identity  as  against  the  acceptor.  Smith  v. 
Moneypenny^  2  M.  if  Bob.  317. 

What  indortementt  need  be  proved.]  If  all'the  indorsements  have  been 
stated,  though  unnecessarily,  they  must  (if  denied)  be  proved  ;  Way^ 
nam  v.  Bend,  1  Camp.  175.  Bomnqaei  v.  Anderton,  6  Ewp.  43.  ;  but 
when  the  first  indorsement  is  in  blank,  the  plaintiff  may  state  an  in- 
dorsement from  the  payee  to  himself  immediately,  though  there  be  in- 
termediate special  indorsements  ,  and  it  will  then  only  be  necessary  to 
Crove  the  first  indorsement.  Snith  «.  Clarke,  Ptake,  225.  In  an  action 
y  the  indorsee  of  a  bill  against  the  acceptor,  the  first  count  stated  all 
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the  indoneinents ;  the  second  count  an  indorsement  by  the  payee  to  the 
pluntiff ;  Abbot,  C.  J.  said  that  all  the  indorsements  must  be  proved 
or  stnidc  out,  though  not  stated  in  the  declaration.  **  I  remember/' 
said  his  Lordship,  **  Mr.  Justice  Bayley  so  ruling,  and  striking  them 
out  himself  at  the  trial ;  and  this  need  not  be  done  before  the  trial.*' 
Cocki  V,  BorrodaUe,  Ckitty  on  Billi,  392.,  7th  ed.  Indorsements  may  be 
struck  out  even  after  the  bill  has  been  read  in  evidence,  and  objected  to 
on  the  ground  of  omisoon  to  state  them  in  the  declaration.  Mayer  v. 
JatUt,  \  M.if  Bob.  247.  By  striking  out  intermediate  indorsements, 
the  plaintiff  loses  the  security  of  those  indorsers. 

Title  of  the  plidntiff  at  indorsee.]  When  a  bill  is  indorsed  in  blank, 
possession  b  sufficient  prima  fide  title ;  and  several  plaintiffs,  suing  as 
mdorsees,  need  not  prove  that  they  are  in  partnership,  or  that  the  bill 
was  indorsed  to  them  jointly ;  Ord  v.  Portal^  3  Cmnp.  239.  Rordatnz 
V.  Leach,  1  Stark.  446.  Attwood  v.  Sattenhury,  6  B.  Moore^  579. ;  but 
where  it  ia  speciallv  indorsed  to  a  firm,  the  partnership  must  be  proved 
to  consbt  ot  the  plaintiflu  ;  Ord  v.  Ported^  tvprd  ;  ana  where  the  plain- 
tiffs sue  in  a  particular  capacity,  as  assignees  of  a  bankrupt  for  instance, 
they  must  prove  that  the  bills  were  indorsed  to  them  in  that  capacity. 
Benuucom  v.  Duke  of  Argyle^  3C.^  P.  29.  When  the  indorsement  is 
denied,  defendant  may  shew  that  the  right  to  sue  on  it  as  indorsees  is 
in  other  persons,  and  not  in  the  plaintiff;  though  the  indorsement  is  in 
blank ;  Maehetl  v.  Khmear^  1  Stark.  499. ;  and  he  may  shew  that,  though 
indorsed  in  blank,  it  was  never  delivered  to  the  plaintiff  at  mdortee^  but 
only  as  agent  for  a  particular  purpose ;  Adamt  v,  Jonet^  12  A.^r  JB. 
455. ;  or  l^d  been  obtained  by  fraud  from  the  real  holder.  Marsion  v. 
Allen,  SM.^W.  494. 

Evidence  under  the  money  countt.)  Although  an  acceptance  is  said 
to  be  evidence  of  money  had  and  received  by  the  acceptor  to  the  use  of 
the  holder ;  Bayletf  on  Billt,  287. ;  the  later  authorities,  cited  ante, 
p.  206.,  shew  that  it  is  available  upon  the  common  counts  only  where 
there  is  a  privity,  as  where  the  parties  on  the  record  are  immediate  par- 
ties to  the  bill,  or  there  has  been  a  promise,  account  actually  stated,  or 
acknowledgment  of  liability,  &c. 

Drawer  agcantt  Acceptor, 

When  a  bill,  not  payable  to  the  drawer's  own  order,  has  been  dis* 
honoured  and  taken  up  by  the  drawer,  the  latter  may  sue  the  acceptor, 
and  in  such  action  may  be  obliged  by  proper  pleas  to  prove,  1.  The  ac* 
ceptance,  as  to  proof  of  which,  see  ante^  p.  207. :  2.  The  presentment 
to  the  defendant  and  his  refusal  to  pay  ;  which  may  be  done  by  calling 
the  person  who  presented  the  bill,  or  by  proving  a  promise  by  the  de- 
fenoant  to  pay,  which  dispenses  with  proof  of  the  presentment :  and, 
3*  The  return  of  the  bill  to,  and  pa)rment  thereof  by,  the  plaintiff.  To 
prove  the  latter  fact,  it  is  not  sufficient  to  produce  the  bill  with  a  re- 
ceipt on  the  back  of  it  from  the  then  holder ;  for  the  receipt  prim&,fade 
imports  that  the  bill  was  paid  by  the  acceptor.  Scholey  v,  Wattby, 
Peake,  24. 

The  bill  may  be  given  in  evidence  under  the  count  for  money  had 
and  received,  where  the  drawer  is  also  payee.  Thompton  v.  Morgan^ 
'dCamp.  101. 
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Payee  agmui  Drawer, 

In  an  action  bj  the  payee  against  the  drawer,  the  pluntiff  may  have 
to  prove,  1.  The  drawing  of  the  bill :  2.  Presentment  to  the  drawee  or 
acceptor :  3.  His  default :  4.  Due  notice  to  the  defendant  of  the  dis- 
honour. 

A  defendant  is  not  liable  as  drawer  on  a  bill  which  he  has  drawn, 
not  in  his  own  name,  but  in  the  name  of  a  firm  of  which  he  is  not  a 
member ;  and  qiuere,  whether  he  would  be  liable  upon  the  bill  on  proof 
that  he  had  no  authority  from  the  firm,  or  had  acted  fraudulently  in 
using  thdr  name  ?     Wilton  v»  Barthrop^  2M,iW>  863. 

The  drawing  of  the  biS.]  The  drawing  of  the  bill,  when  traversed, 
must  be  prov^  by  evidence  of  the  drawer's  handwriting  ;  or,  if  drawn 
by  an  agent,  by  proving  the  authority  of  the  agent  and  bis  handwriting. 
A  &rm  bailifl^  intrusted  to  pay  and  receive  money,  has  not  any  implid 
authority  to  bind  his  principal  by  drawing  bills.  Davidson  v.  Stanley, 
2  M,  ^  G,  721.  If  drawn  m  the  name  or  a  partnership,  the  pirtner* 
ship  must  be  proved,  and  the  handwriting  of  the  partner  who  drew  the 
bill.  As  to  proof  of  partnership,  see  on/e,  p.  2.,  and  pott,  **  AttumptU 
Jbr  goodt  toid,    &c. 

Pretentmeni  to  the  drawee  or  acceptor,— 'Checkt^  A  presentment  for 
acceptance  is  not  necessary  except  in  case  of  bills  payable  within  a 
limited  time  after  sieht ;  Bayley  on  BiUs,  182.  j  but  if  presented  and 
refused  acceptance,  due  notice  of  such  refusal  must  be  given  ;  Goodall 
o.  DoUey^  1  T.  /?.  712. ;  though  the  drawer  of  a  bill  is  not  discharged 
by  want  of  notice  of  non-acceptance,  where  the  bill  has  passed  into  the 
hands  of  a  bonafide  indorsee,  for  value,  who  has  no  knowledge  of  the 
dishonour.  Dunn  v,  O^Ke^e,  5  M,4)  S,  282.  Where  the  bul  is  pay- 
able at  a  certain  date,  and  not  presented  for  acceptance,  a  presentment 
for  payment  on  the  last  day  of  grace  must  be  proved.  Tatteil  v.  Lewit, 
1  La.  Rayn,  743.  Bayley  on  Billt,  198.  But  where  it  is  payable  at  a 
certain  time  after  sight,  or  at  sight,  it  need  only  be  presented  for  ac- 
ceptance within  a  reasonable  time  ;  which  has  been  held  to  be  (though 
the  authorities  differ  on  the  point)  a  question  for  the  jury ;  Muilman  v, 
DEgmno,  2  H.  BL  565.  Fry  v.  Hill,  7  Taunt.  397. ;  or  rather  a 
mix^  question  of  law  and  fact.  Shute  v.  Robmt,  M.  4*  M.  133.  Per 
Tindal  C.  J.  in  MeUith  v.  Rawdon,  9  Bing.  423.  If  a  bill,  drawn  at 
three  days*  sight,  were  put  into  circulation,  and  kept  out  in  that  way 
for  a  year,  it  would  not,  as  it  seems,  be  lachet ;  but  if  the  holder  were 
to  lock  it  up  for  anv  length  of  time,  it  seems  he  would  be  guilty  of 
lachet,  Per^uller  J.,  Mwlman  v.  DEguino,  tuprd.  The  question  in 
these  cases  is,  whether,  looking  at  the  situation  and  interests  of  both 
holder  and  drawer,  there  has  been  any  unreasonable  delay  on  the  part 
of  the  former  in  forwarding  the  bill  for  acceptance  or  putting  it  uto 
circulation.  MeUith  v.  JRawdon,  9  Bing.  416.  Where  a  bill,  drawn  by 
the  defendant  at  one  month  afler  sight  on  London,  was  delivered  to 
the  plaintiff  on  the  9th  at  Windsor,  and  was  presented  on  the  13th,  and 
the  jury  found  a  verdict  for  the  plaintiff)  the  Court  of  C.  P.  refused  to 
disturb  the  verdict.     Fry  v.  HUl,  7  Taunt.  397. 

A  distinction  has  been  taken  with  regard  to  bills,  payable  after  sights 
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drawn  by  bankers  in  the  country  on  their  correspondents  in  London. 
**  It  does  not  seem  unreasonable,**  says  Lord  Tentoiden,  "  to  treat  bills 
of  this  nature  as  not  requiring  immediate  presentment,  but  as  bdng  re- 
tainable by  the  holders  for  the  purpose  ot  using  them,  within  a  mode- 
rate time  (for  indefinite  delay  of  course  cannot  be  allowed),  as  part  of 
the  circulanng  medium  of  the  country."    Skute  v.  Robhu^  M,  Sf  M,  133, 

The  payee  of  a  check  cannot  recoyer  the  value  against  the  drawer, 
if  he  has  committed  laches  in  presenting  it  to  the  banker  for  payment ; 
and,  by  the  general  law,  it  ouj^bt  po  be  sent  for  presentment  at  latest  on 
the  day  following  the  receipt.  Rickfhrd  v,  Aidge^  2  Camp,  539.  A 
check  drawn,  on  Tuesday  28tfa  March,  on  a  banker  at  Bath,  was  cashed 
for  defendant,  the  holder,  by  a  branch  of  the  N.  W.  Bank  at  Malmes- 
bury  on  the  same  day.  The  same  day  it  was  forwarded  to  the  principal 
N.  W.  Bank  at  Melksham,  and  might  haye  been  sent  to  Bath  on  tnat 
night.  On  Friday  31st  it  was  presented  at  Bath  and  dishonoured. 
It  was  held,  that  the  presentment  was  not  in  time  to  giye  the  N.  W. 
Bank  any  claim  aeainst  the  defendant.  Tindal  C.  J.,  in  delivering 
judgment,  said,  *'  l%e  result  of  the  cases  is  that  the  plaintiff  receiving 
a  check,  has  till  the  following  day  to  present  it,  wnen  there  are  the 
ordinary  means  of  doing  so.  Here  the  plaintifl&  resided  in  a  post-town, 
and,  if  they  had  transmitted  the  check  to  Bath  by  the  next  day's  post, 
it  would  have  been  presented  on  Thursday.  If  there  was  any  sufficient 
reason  for  not  pursuing  that  coiu*se,  it  is  on  them  to  shew  it ;  but  I 
think  upon  this  state  of  facts  they  have  been  guilty  of  laches,^  Moule 
V.  Brown^  4  yew  Ca.  267. 

Bills  due  on  a  Sunday  or  Christmas  day  (Taaell  v,  Lewis,  1  Ld, 
Haym,  743.)>  or  on  a  Good  Friday  (39  &  40  O.  3.  c.  42.),  or  on  a 
fiist  day  (7  &  8  G.  4.  c.  15.),  are  to  be  presented  on  the  day  next 
before  those  respective  days. 

Presentment  must  be  proved,  although  the  acceptor  has  become 
bankrupt ;  Ruuel  v,  Langttaffe,  2  Doug,  514. ;  or  insolvent ;  EtdaUe  v, 
Sowerby^  1 1  EoMt,  117.;  Rohde  v.  Proctor,  ^  B.Sp  C»  523. ;  and  where 
he  is  dead,  it  must  be  made  to  his  executor  or  administrator  ;  or  if 
there  be  none,  at  the  house  of  the  deceased.  MoUoy,  h,  2.  c.  10.  s,  34. 
Otitty  on  Biilt,  317.  5th  ed.  If  the  bill  is  payable  at  a  particular  place, 
it  is  not  necessary  to  present  it  at  any  other.  PfalpoU  v,  Bryant,  3  C. 
4"  P»  244.  Where  a  bill  is  accepted  by  an  agent,  the  drawee  being 
abroad,  presentment  to  the  agent  must  be  proved,  Philqu  v,  AstUng, 
2  Taunt.  206. 

A  bill,  payable  at  a  banker's,  must  be  presented  within  banking 
houra ;  Eifird  v.  Teed,  \  M.  ^  S.  28. ;  but  if  presented  after,  and  a 
servant  stationed  at  the  banking-house  return  for  answers  "  no  orders,** 
it  is  sufficient.  Garnett  v.  Woodcock,  6  M,  4*  S,  44.  Henry  r.  Lee,  2 
CMty,  125.  See  WMtaker  v.  Bank  of  England,  I  C.  M.  ^  R.  744. 
Presentment  at  eight  in  the  evening,  at  the  bouse  of  a  merchant,  is 
good.  Barclay  v.  Bailey,  2  Camp,  527.  So  at  half  post  seven,  though 
no  one  be  there.  WUhm  r.  Jadu,  2  B.4'  Ad,  188.  Presentment  to  a 
banker^s  clerk,  at  the  clearing-house,  is  a  presentment  at  the  banker's. 
Reynoldt  v.  Chettle,  2  Camp.  596.    HarrU  v.  Padcer^  3  Tyr.  370.  (n.) 

If  a  bill  or  note  is  made  payable  at  a  particular  bouse,  that  house  is 
the  proper  place  at  which  to  make  the  presentment,  whether  such 
house  be  mentioned  in  the  body  of  the  bill  or  note,  or  in  the  margin  of 
It,  or  in  the  acceptance  only.   Bayleyon  BUlt,  174.,  citing  Ambrvse  v. 
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Hopwood,  2  Taunt.  61.  Gamett  o.  Woodcock,  1  Stark,  4/75.  Althoogji, 
since  the  statute  1  &  2  0. 4.  c.  78.,  the  holder  of  a  bill  accepted  pay- 
able at  a  banker's  (not  saying, "  and  not  otherwise/'  &c.)  is  not  oblwed, 
in  order  to  charge  the  acceptor,  to  present  it  for  payment  there  ;  Tur^ 
ncr  9.  Hoyden,  4  J9.  4*  C  2. ;  yet  a  presentment  tnere,  and  refusal,  will, 
it  seems,  be  sufficient  to  charge  the  drawer.  Semh.  Madntoth  v,  Hay^ 
don,  R.  4"  J^-  368.  Where  the  bill  is  drawn  payable  (in  the  body  of 
it)  in  London,  and  is  accepted  payable  at  A.  B.  in  London  (without 
saying  "  not  otherwise,"  &c.)  in  an  action  against  the  drawer  presentment 
in  London  must  be  proved ;  statute  1  &  2  6. 4.  c.  78.  being  confined  to 
the  case  of  actions  against  acceptort.  Gibb  v.  Mather,  8  Bing,  814. ; 
S.  C.  2  C  4-  J.  254.  Under  the  general  averment  that  the  bill  was  duly 
presented  (without  stating  an  acceptance),  the  plaintiff  may  prove  a 
presentment  at  the  place  mentioned  in  the  acceptance.  Parks  v.  Edge, 
1  CSf  M,  429.  If  the  presentment  be  at  the  place  mentioned  in  the 
acceptance,  the  handwriting  of  the  acceptor  must  be  proved  ;  otherwise 
it  would  not  appear  that  the  place  indicated  in  the  acceptance  was 
appointed  by  him.  Sedgwick  v.  Jager,  5  C  4-  P.  199.  Where  a  bill  was 
drawn  on  P.  P.  No.  6.  Budge  How  and  accepted,  in  an  action  against 
the  drawer  an  averment,  that  the  bill  was  presented  and  ^ewn  to  P.  P. 
for  payment,  was  held  to  be  supported  by  proof  that '  the  holder  went 
to  No.  6.,  but  found  the  house  shut  up  and  no  one  there ;  for  the 
words  **  and  shewn  "  are  surplusage  ;  and  notice  of  dishonour  may  be 
given  on  the  same  day.  Hme  v.  AUely,  4t  B.  ^  Ad,  624.  And  where 
the  bill  is  directed  to  the  drawee  by  a  certain  address,  and  accepted 
generally,  it  is  enough  to  present  it  to  an  inmate  of  the  house  at  such 
address,  though  the  drawee  has  in  the  mean  time  removed.  Buxton 
V,  Jones,  \  M.^  G,  63. 

Presentment,  proof  of,  when  dispensed  with^  When  due  presentment 
is  traversed,  evidence  that  excuses  non>presentment  cannot  be  ad- 
mitted. Per  Parke  B.  in  Bwrg  v.  Legge,  5  M,  ^  W,  421.  Thus,  if  the 
acceptor  cannot  be  found,  so  that  no  presentment  can  be  made,  this 
must  be  specially  averred,  and  cannot  be  shewn  on  issue  joined  upon 
presentment,  ieeson  v.  Pigott,  Bayley  on  Bills,  324.  But  where  the 
presentment  is  informal  only,  and  the  want  of  strictness  is  owing  to  the 
acceptor's  default ;  as  where  the  acceptor  had  changed  his  residence  as 
described  in  the  bill,  and  the  plaintifl  had  presented  it  to  an  inmate  at 
the  late  residence ;  there  the  averment  of  due  presentment  is  supported. 
Buxion  V.  Jones,  1  M.  4-  G,  83.  So  where  the  presentment  is  delayed 
by  circumstances  which  constitute  an  excuse ;  as  where  the  place  of  pre- 
sentment is  in  the  occupation  of  the  king's  enemies  ;  for  "  dvly  presented, 
means  presented  accoixling  to  the  custom  of  merchants,  which  neces- 
sarily unplies  an  exception  in  favour  of  those  unavoidable  accidents 
which  must  prevent  the  party  from  doing  it  within  the  regular  time." 
Per  Lord  Ellenborough  C.  J.,  in  Patience  v,  Tbwnley,  2  Smith,  224. 
But  a  promise  by  the  drawer  to  pay  dispenses  with  the  necessity  of 
proving  actual  presentment ;  for  such  a  promise  is  prima  facie  evi- 
dence that  every  thing  has  been  done  to  entitle  the  plaintiff  to  de- 
mand the  amount  of  the  bill  from  the  defendant.  Croxon  v,  Worthen, 
5M.4W.  5. 

Default  of  drawee  or  acceptor,]  If  the  action  is  brought  on  a  refusal 
to  accept,  it  is  sufficient  for  the  plaintiff  to  shew  that  the  drawee  revised 
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to  accept  it~geDerally»  or  accorcting  to  the  terms  of  the  bOL  Boehm  v. 
Gareias,  1  Camp.  425.  (n.)  It  is  not  suffident  to  shew  that  the  bill  was 
presented  to  some  peraon  on  the  drawee's  premises  who  refused  to  ac- 
cept it,  without  connecting  that  person  with  the  drawee;  Cheek  v. 
Ropery  5  Etp,  175. ;  unless  the  acceptor  has  left  no  one  else  on  the 
premises  where  he  is  described  as  living.  Brown  v.  M^Dermol^  5  Eip. 
265.  The  refusal  to  accept,  or  pay,  may  be  proved  by  the  person  who 
presented  the  bill  for  acceptance  or  payment. 

Notiee  of  dishonour^  what  ti0icient,]    There  is  no  prescribed  form  of 
notice  ;  but  a  mere  demand  of  payment,  without  notice  of  die  dis- 
honour, is  not  sufficient.    Hartley  v.  Case,  AtB.SfC.  339.    The  notice 
must  state,  either  expressly  or  m  effect,  that  the  bill  has  been  dis- 
honoured.   Therefore  the  following  notice  firom  the  attorney  of  the 
holder  has  been  held  insufficient:  '^A  bill  for  683/.  drawn,  &c.,  and 
bearing  your  indorsementf  has  been  put  into  our  hands  by  Mr.  A.  with 
directions  to  take  legal  measures  for  the  recovery  thereof  unless  imme- 
diately paid.**   Solarie  v.  Palmer,  7  Bing.  530.  iS^.  C.  on  error  in  Dom, 
Proc.  1  ^ew  Ca,  194i.    This  decision  has  been  considered  to  be  against 
the  weight  of  previous  authorities  and  the  general  opinion  of  the  profes- 
sion ;  it  is  therefore  not  extended  to  any  case  not  clearly  within  its  prin- 
dple.     See  the  remarks  of  Tindal  C.  J.  in  Meueag^  v,  Southey,  1  M, 
4-  G^.  81.    In  the  case  of  Gm^eon  v.  Smith,  6  il.  4*  £.  499.    Patteson  J., 
at  Nisi  Prius,  held  a  notice  in  the  following  words  sufficient ;  **  Your 
bill  due  this  day  has  been  returned  with  charaes,  to  which  we  request 
your  immediate  attention ;"  and  the  Court  of  king's  Bench  held  the  de- 
cision was  right;  and  this  case  was  approved  of  by  the  Court  of  Exchequer 
in  Hedger  v,  Steaventon,  2  M.  Sf  W.  799.,  where  a  notice  in  the  follow- 
ing words  was  held  sufficient :  *'  I  am  desired  by  Mr.  Hedger  to  give 
you  notice  that  a  promissory  note  for  99/.  18f.,  payable  to  your  order 
two  months  after  the  date  thereof,  became  due  yesterday  and  has  been 
returned  unpaid,  and  I  have  to  request  you  will  please  remit  the 
amount  thereof,  with  1#.  6</.  noting,  free  of  post.**    But  see  Boulton 
V,  WeUhy  3  New  Ca,  688.    "  D.'s  acceptance  has  been  presented  for 
payment,  and  returned,  and  now  remains  unpaid  *'  is  sufficient.    Cooke 
V.  Frendi,  \Q  A,if  E,\3\,    It  is  enough  if  the  notice  conveys  to  the 
mind  of  the  receiver,  by  reasonable  intendment,  the  following  facts ; 
1.  That  the  bill  has  been  presented  when  due ;  2.  That  it  has  ^n  dis- 
honoured ;  3.  That  the  party  addressed  is  to  be  held  liable  on  it.    Per 
Parke  B.  in  Lewis  v.  Gompertz,  6  M.  ^  W.  399.     "  I  have  received  an 
intimation  from  B.  and  M.  Bank  that  your  draft  on  A.  B.  has  been 
dishonoured,  and  have  requested  them  to  proceed  in  the  same  ;**  held 
sufficient ;  for  "  dishonour "  implies  presentment.    Shelton  v.  Braith" 
wcile,  7  M.4'  W,  436.  But  where  the  notice  shews  no  presentment,  as 
where  it  states  only  non-payment  of  the  bill,  it  is  not  enough.  Strange  v. 
Price,  10  il.  4'  -^^  1^-     ^o  a  notice  in  the  following  form  was  held 
bad  :  **  This  is  to  inform  you  that  the  bill  I  took  of  you  is  not  taken 
up ;  and  4f.  6^.  expenses ;  and  the  money  I  must  pay  immediately." 
Meuenger  v,  Southey,  1  3f.  4*  G.  76. 

A  wntten  notice  is  not  required.  Crosse  v.  Smith,  1  Af,  ^  S,  545. 
Housego  V,  Coume,  2  M,  4*  ^*  348.  If  a  witness  proves  that  he  ver- 
bally told  the  drawer  of  a  bill  of  exchange,  that  his  bill  for  30/.  drawn 
on  T.  had  come  back  dishonoured,  and  that  he  had  produced  the  bill 
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and  pointed  out  to  the  drawer  the  notary's  mark  upon  it,  thb  k  anlB* 
dent  notice  of  ctishonour.    PhUSpi  v.  GotM,  8  C.  4*  P.  355. 

By  whom  gJMn.]  It  is  sufficient  if  the  defendant  has  had  notice  of 
the  dishonour  of  the  bill  from  any  person  who  is  party  to  it ;  Ckap^ 
num  V,  Keantf  S  A.  ^  E.  193. ;  though  it  was  formeriy  thought  the 
notice  must  come  from  the  holder.  Tindal  v.  Broum^  1  71  R,  167. 
But  notice  given  by  a  person  not  a  party  to  the  bill,  without  any  au- 
thority, is  not  sufficient.  Stewart  v.  Kennett,  2  Camp.  177.  A  notice 
by  the  plaintiff's  attorney,  not  stating  on  whose  behalf  the  notice  is 
given,  is  si^cient.    Woodihorpe  «.  Lawts^  8  3f .  4^  fT.  109. 


Ih  v^kom  notice  shonld  be  given,]  Where  the  holder,  of  a  bill  is 
ouB  of  suing  all  the  parties  to  it,  be  should  g^ye  notice  to  all ;  for  if  he 
only  ^ves  notice  to  his  immediate  indorser,  &c.  it  is  possible  that  such 
notice  may  not  be  regularly  transmitted^  to  the  prior  parties,  who  may 
consequently  be  dischaiiged.  But  if  he  gives  notice  to  his  immediate  in- 
dorser, and  he  in  due  time  to  his  Indorser,  and  so  on  to  the  drawer, 
the  holder  may  sue  all  or  any  of  such  parties,  and  it  is  no  olnection  in 
such  case  diat  there  was  no  notice  immediately  from  the  plaintiff  to 
the  defendant.  Bayley  on  BUk,  209.  Bote.  Dig.  BilU,  198.  The 
bankruptcy  of  the  drawer  does  not  dispense  with  proof  of  notice ;  and 
where  notice  was  given  to  a  bankrupt  drawer  before  the  appointment 
of  assignees,  it  was  held  sufficient.  JSx  parte  MoBne,  19  Ves.  216.' 
Where  the  drawer  had  become  bankrupt  and  absconded,  but  his  house 
remained  open  in  the  possession  of  the  messenger,  and  no  notice  was 
given  to  the  drawer,  or  left  at  his  house,  or  given  to  the  assignees,  the 
drawer's  estate  was  held  to  be  dischaiged.  Bohde  v.  Proctor^  4  ^.  4* 
C.  517.  Where  the  banknipt  had  left  his  house,  it  was  held  that  notice 
should  be  left  there,  and  with  the  messenger  in  possession.  Ex  parte 
Johnson^  1  Mont.  4;  Ayr.  622.,  3  Deacon  4-  Ch.  433.  S.  C.  Where  the 
drawer  is  dead,  notice  should  be  given  to  his  executors  or  administra- 
tors, Chitty  on  BUts,  295.  5th  ed.  Where  the  drawers  are  in  partner- 
ship, a  notice  to  one  is  notice  to  all ;  and  therefore,  where  a  bill  is 
drawn  by  a  firm  upon  one  of  that  firm,  and  dishonourtxl,  notice  of  the 
dishonour  need  not  be  given  to 'the  firm.  Porihotue  v.  Parker^  1  Camp. 
82.  The  indorser  of  a  dishonoured  bill  was  abroad  in  Jamaica,  but  had 
a  house  in  England ;  a  notice  was  sent  to  his  house,  and  the  bill  was 
shewn  to  hb  wife,  who  was  informed  of  the  non-payment;  Lord 
Kenyon  held  it  sufficient.  Cromwell  v.  Hynton,  2  Esp,  511.  HouMegp 
V.  Cowne,  2  M.  Sjf  W.  348.  Where  a  substituted  bill  has  been  eiven 
and  dishonoured,  and  the  plaintiff  sues  on  the  first  bill,  he  need  not 
prove  notice  of  the  dishonour  of  the  substituted  bill.  BUhop  v.  Rowe, 
SM.^S.  362. 

Time  witMn  which  notice  mutt  be  given.]  The  general  rule  with  re- 
gard to  inland  bills  is,  that,  where  the  parties  do  not  reside  in  the  same 
town,  it  is  sufficient  to  send  a  notice  ny  the  post  on  the  day  following 
that  on  which  the  party  receives  inteUigence  of  the  dishonour.  WHBamt 
V.  Smith,  2B.^  A.  496.  Where  there  is  a  post  on  the  day  on  which 
the  party  receives  the  notice,  and  no  post  on  the  following  day,  it  is 
sufficient  to  forward  the  notice  by  the  post  of  the  third  day.  GeUl  a. 
Jeremy,  M.  ^  M.61.    If  the  parties  reside  in  the  same  town,  notice 
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must  be  given  before  the  expiration  of  the  day  after  that  on  which  it 
has  been  recmed.  SrmUk  o.  MuUeit,  2  Camp,  208.  Where  the  party 
receives  notice  on  Sunday,  Good-Friday,  or  Christmas-day,  he  is  in 
the  same  situation  as  if  it  did  not  reach  him  till  the  next  day.  Bray  v. 
Hadtoen,  5M,^  S,  68.  And  where  a  bill  is  payable  on  the  day  pre- 
ceding Christmas-day,  Oood-Friday,  Thanksgiving-dav,  or  Fast-day,  it 
b  not  necessary  for  the  holder  to  give  notice  until  the  day  next  after 
such  Christinas-day,  &C.,  7  &  8  G.  4.  c.  15.  A  Jew  is  not  obliged  to 
forward  notice  on  the  day  of  a  great  Jewish  religious  festival.  Lmdo  v, 
Unsuwrth,  2  Camp.  602.  If  the  holder  place  the  bill  in  the  hands  of  his 
banker,  the  latter  b  only  bound  to  cive  notice  to  his  customer  in  like 
manner  as  if  he  were  himself  the  holder;  and  the  customer  has  the  same 
time  to  communicate  the  notice  as  if  he  had  received  it  from  the 
holder.  Haynet  v.  Birks^  3  /?.  4'-  P-  599.  Langdale  v.  Trimmer, 
15  .Eatt^  291.  Where  ladiei  is  once  incurred,  the  drawer  is  discharged, 
though  he  receive  notice  at  the  time  within  which,  had  each  person 
regumrly  transmitted  notice  to  another,  he  would  have  received  it. 
Turner  v.  Leech,  4tB,^A.  451.     Marsh  o.  Maxwell,  2  Camp,  210.  (n). 

A  notice  on  the  day  on  which  the  bill  becomes  due  is  not  too  soon ; 
for  though  payment  may  still  be  maile  within  the  day,  non-payment  on 
due  presentment  is  a  divhonour.  Burbridgev,  Mawner$,  3  Camp,  193. 
Hine  v.  Allefy,  4  J9.  4"  ^^'  624.  Where  a  bill  is  accepted  payable 
abroad  bv  a  foreign  acceptor,  it  is  enough  to  ^ve  to  the  defendant  such 
notice  of  dishonour  and  protest  as  the  foreign  law  requires.  Rotht" 
child  V,  Currie,  1  Q.  J9. 43. 

If  the  notice  of  dishonour  sent  to  the  drawer  of  a  bill  arrives  too  late 
through  misdirection,  it  b  for  the  jury  to  say  whether  the  holder  used 
due  diligence  to  find  the  drawer's  address  ;  iSggert  v.  Brown,  1  M,  ^ 
Bob,  520. ;  and  if  the  delay  arose  from  the  billhaving  been  sent  to  a 
wrong  person,  and  such  mistake  arose  from  the  indistinctness  of  the 
drawers  writing  on  the  bill,  he  b  not  discharged.  HewUi  v,  Thomson, 
IM.^  Rob.^iS. 

DeUvery  or  giving  of  notice,  proof  of^  Strict  proof  of  notice  may  be 
dispensed  with  by  a  distinct  admission  of  Ibbility ;  as  by  a  promise  to 
pay.  Hickt  v,  Duke  of  Beaufort^  4  New  Ca,  229.  So  a  declaration  bv 
the  defendant  of  hb  intention  to  pay  the  bill,  '*  and  not  to  avail  himself 
of  the  informality  of  notice,"  b  evidence  of  due  notice ;  the  expressions 
being  too  vague  to  shew  that  there  really  was  anv  informality  in  it. 
Brownell  v,  Bonney,  I  Q.  B,  39.  So  where  defendant  knew  that  the 
bill  was  unpaid,  and  only  objected  to  pay  it  on  the  ground  of  fraud  in 
the  holder,  Ld.  Tenterden  C.  J.  held  it  evidence  of  due  notice.  Wilkhu 
V.  Jadii,  1  M,  4*  Rob,  41. 

It  b  suQpient  proof  of  the  delivery  of  a  notice  in  writing,  to  fthew 
that  it  was  sent  in  a  letter  by  the  post,  without  proving  that  the  letter 
was  received ;  Saunderton  v.  Judge,  2  if.  Bl,  509.,  SvoU  v,  Liffbrd, 
9  East,  347-;  and  in  case  of  the  London  post  when  the  notice  must  be 

given  on  a  certain  dav,  the  letter  must  be  put  into  the  post  at  such  an 
our  that  it  may,  in  the  usual  course,  be  delivered  on  that  day.  Slocken 
V,  ColUn,  7  M,^  FT.  515.  The  post-mark  is  not  conclusive  of  the 
time  of  posting.  Ibid,  If  a  notice  is  sent  by  post,  the  direction  of  the 
letter  must  not  be  too  general,  as  "  Mr.  Haynes,  Bristol " ;  Waller  v, 
Haynes,  R,  ^  M,  149.    But  where  the  bill  was  dated  "  Manchester," 
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it  WBB  hM  sufficient  to  direct  to  the  drawer  at  "  Manchester,*  gene- 
rally. Mmm  V.  Moon,  R,  Sf  M.  249.  So  where  a  party  drew  a  bill, 
dating  it  generally  **  London  "  on  an  acceptor  resident  in  London  whose 
address  was  stated  on  the  bill,  it  was  held  that  proof  of  a  letter  con* 
oaining  notice  of  dishonour  of  the  bill  haTing  been  pot  into  the  post 
office,  addressed  generally  to  the  drawer  "  I^ndon,'^  was  evidence  of 
due  notice  of  dishonour.  Clarke  v.  Skarpt,  3  JIf.  4*  ^^^  166.  If  there  is 
no  post,  the  notice  may  be  sent  by  any  ordinary  mode  of  conveyance  ; 
as,  m  case  of  a  foreign  biU,  by  the  first  regulw  ship  bound  for  the  place 
where  notice  is  to  be  given.  Mtahnan  9.  D^Egumo,  2  H.  BL  565.  In 
proving  a  notice  sent  by  post,  it  was  ruled  bv  Lord  Eilenborongh  not 
to  be  sufficient  to  shew  that  it  was  contained  in  a  letter,  which  letter 
was  put  upon  a  table  for  the  purpose  of  being  carried  to  the  post,  and 
that,  in  the  course  of  business,  all  letters  deposited  on  that  table  were 
carried  to  the  post ;  but  perhaps  it  might  have  been  sufficient  had  the 
person  who  was  in  the  habit  of  carrying  the  letters  to  the  post  been 
trailed,  and  stated  that  he  invariably  carried  all  such  letters  to  the  poet. 
HetheringUm  v.  Kemp,  4  Camp,  19S.  Where,  to  prove  the  sendine  of « 
notice  by  post,  the  plaintiff's  clerk  was  called,  who  stated  that  a  letter 
containing  the  notice  was  sent  by  post  on  a  Thursday  morning,  but  he 
had  no  recollection  whether  it  was  put  in  by  himself  or  another  clerk, 
it  was  held  that  this  was  not  sufficient  evidence  of  putting  into  the 
post.  Hawkeg  v,  Salter,  4  Bin^,  715.  See  ant^,  p.  10.  Notice  to  the 
drawer  by  sending  to  his  countmg-house  during  business  hours  several 
times,  and  knocking  and  waiting  there  without  effect,  is  sufficient  with« 
out  leaving  a  written  notice,  or  sending  one  by  post.  Crotse  o.  Smith, 
1  ilf.  4- iSr.  545. 

Contentt  of  fwtiee,  how  proved^  Where  a  written  notice  has  been 
given,  but  no  duplicate  or  copy  kept,  it  is  not  requisite  to  give  a  notice 
to  produce  the  notice  of  dishonour;  parol  evidence  of  the  contents, 
witnout  a  notice  to  produce,  will  be  admitted.  Ackkmd  e.  Pearce^ 
8  Camp.  601 .  (See  cases  cited  atUi^  p.  6.)  And  where  a  duplicate 
original  or  copy  of  the  notice  has  been  kept,  it  is  good  evidence  with- 
out notice  to  produce  ;  Kme  v,  Beaumont,  S  B,^  B»  28S. ;  and  in  die 
cas6  of  Swam  v,  Lems,  2C,M,4r  B.  863.,  it  was  held,  after  conference 
with  all  the  judges,  that  it  is  not  necessary  to  give  a  notice  to  produce 
a  notice  of  dishonour  of  a  bill  of  exchange.  Secondary  evidence  of 
such  notice  is,  therefore,  admissible  without  proof  of  notice  to  produce 
it.  But  where,  in  an  action  agaimst  the  indorser  of  a  bill,  it  became 
necessary  to  prove  that  notice  of  the  dishonour  of  other  biils  had  been 
given  to  the  defendant,  for  which  purpose  examined  copies  of  letters 
containing  such  notices  were  offered,  Abbott  €.  J.  ruled  that  a  notice 
to  produce  such  letters  was  necessary,  and  that  the  case  did  not  fall 
within  the  exception  of  btlis  which  are  the  subject-matter  of  the  action, 
and  where  no  notice  is  necessar}'.  Lanauze  v.  Palmer,  Jlf.  ^  M,  31. 
Anti  p.  6.  Proof  that  duplicate  notices  of  dishonour  were  written ; 
that  a  letter,  of  which  the  witness  could  not  state  the  contents,  was 
aent  on  the  same  day  by  the  plaintiff  to  the  defendant ;  and  that  the 
defendant,  haring  received  notice  to  produce  the  letter  written  to  him 
on  that  day,  refiued  to  do ;  was  held  slight  prmii/iri^- evidence  of  the 
receipt  of  a  notice.  RoberU  v,  Bradthaw,  1  Stark,  88.  ace.  Curlewh  v. 
Op0M/»  1  Q.  B.  814. 
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ProteH^  A  protest,  where  necessary,  is  usually  stated  in  the  de- 
claration ;  but*  if  omitted,  it  seems  to  be  involved  in  the  allesation  of 
notice,  when  that  can  only  be  legally  given  through  a  protest ;  the  plaiup- 
tiff  should  therefore,  in  such  case,  be  prepared  to  prove  it  on  an  issue 
upon  due  notice.  Salommu  v.  Sttnefy,  3  Uhntg.  ii98»  In  case  of  a  foreign 
bill,  notice  without  a  protest  is  not  sufficient,  unless  the  party  to  whom 
notice  is  given  resides  in  this  country ;  Robhu  v,  Oibson,  I  M,^  S, 
266. ;  though  he  should  happen  at  the  time  of  the  dishonour  to  be  ab« 
sent.  CromuteUv,  Ifynson^  2  Etp.  51 1.  But  in  giving  notice  of  non- 
payment to  the  drawer  of  a  foreign  bill  (and  one  drawn  in  Ireland  is  a 
fore^  bill)  resident  id>roed,  it  is  sufficient  to  inform  biro  that  the  bill 
has  been  protested,  without  sending  a  cof^  of  the  protest.  Goodman 
«.  Harvey^  4  A,4r^*  670.  In  case  of  an  inland  bill,  a  protest  is  of 
no  efiect.  Wmdle  v.  Andreum,  2jB.^  A.  686.  The  production  of  the 
firotest,  when  made  abroad,  is  sufficient  proof  of  the  protest.  Anon, 
-i2  Mod,  346.  But  a  protest  made  in  England  must,  it  is  said,  be 
proved  in  the  ordinary  way.  CkUiy  on  JBUlt,  405.,  7th  ed.  The  pre- 
Bentment  of  a  foreign  bill  m  ihtM  country  must  be  proved  as  if  it  were  an 
inland  bill ;  and  the  protest  is  not  evidence  of  U.  Chesmer  v,  Nbyeg, 
4  Camp.  ISO. 

By  the  2  &  3  W.  4.  c.  96.,  reciting  that  donbts  had  arisen  as  to  the 
place  in  which  it  is  requisite  to  protest,  for  nonpayment,  bills  of 
exchange  which,  on  presentment  ror  acceptance  to  the  drawee  or 
drawees,  shall  not  have  been  accepted,  &c.,  it  is  enacted — that,  from 
and  afWr  the  passing  of  that  act,  ail  bills  of  exchange  wherein  the 
drawer  or  drawers  thereof  shall  have  expressed  that  such  bills  of  ex« 
change  are  to  be  payable  in  any  place  other  than  the  place  by  him  or 
them  therein  mentioned  to  be  the  residence  of  the  drawee  or  drawees 
.thereof  and  which  shall  not  on  the  presentment  for  acceptance  thereof 
be  accepted,  shall  and  may  be,  without  further  presentment  to  the  drawee 
or  drawees,  protested  for  nonpayment  in  the  place  in  which  such  bills  of 
exchange  shall  have  been  by  the  drawer  or  drawers  expressed  to  be 
psgrable,  unless  the  amount  owing  upon  such  bill  of  exchange  shall  have 
been  paid  to  the  holder  or  holders  thereof  on  the  day  on  which  such 
•bills  of  exchange  would  have  become  payable  had  the  same  been  duly 
accepted.  Hus  statute  appears  to  have  been  occasioned  by  the  case  of 
JfOckeav.  Baring,  M.  ^  M.  361. 

Notice  J  proof  of ^  when  estcuted,]  Whenever  the  want  of  notice  is  ex- 
cused, the  circumstance  relied  upon  as  the  excuse  must  be  stated  in  the 
declaration.  Therefore,  where  the  defendant  told  the  indorsee  before- 
hand not  to  send  such  notice,  and  that  he  would  pay  the  amount,  this 
is  not  evidence  to  support  an  averment  of  notice,  but  should  have  been 
pleaded  as  a  dispensation  of  it ;  Bwrgh  v.  Le^,  5  M,^}V,  418. ;  and 
procf  of  knowledge  of  dishonour  is  not  equivalent  to  proof  of  notice. 
Itid. 

Notice  exeuted ;  no  eficis.]  When  issue  is  joined  on  the  want  of 
effects  in  the  hands  of  the  drawee,  the  terms  of  the  allegation  will  suf- 
ficiently indicate  the  required  proof.  It  is  enough  if  the  drawer  had 
•effects  on  the  way  to  the  drawee.  Budter  v.  HUier,  3  Camp.  217.,  S.C. 
16  Eoit,  43.  8o  if  the  drawer  had  effects  in  the  drawee's  nands  at  the 
time  when  the  bill  was  drawn,  though  at  the  time  the  bill  was  presented 
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for  acceptance,  and  thence  until  presentment  for  payment,  he  had  not 
any.  Orr  v.  Maginnis,  7  Eagt,  359.  So,  though  there  were  no  effects 
at  the  time  the  bill  was  drawn  or  accepted  ;  provided  there  were  efl^ts 
when  it  became  due ;  for  the  whole  period  must  be  looked  to  from  the 
drawing  of  the  bill  till  it  is  due ;  and  notice  is  requisite  if  the  drawee 
has  effects  at  any  time  during  that  interval.  Hammond  v.  Dufrene, 
3  Cavtp,  145.  lHackray  v,  Blackett,  8  Camp.  164.  8o  if  the  drawer 
has  effects  in  the  hands  of  the  drawee,  though  he  is  indebted  to  the 
drawee  greatly  beyond  that  amount.  Blackhan  v.  Doren,  3  Camp.  503. 
8o  where  the  drawer  has  effects  in  the  hands  of  the  drawee,  though  to 
a  less  amount  than  the  bill.  Tkackray  v,  Blacketty  3  Camp,  164. ;  bat 
see  SnM  v.  TkatcheTf  4eB,^  A,  200.  So  where  there  is  a  running 
account  between  the  drawer  and  the  drawee,  and  a  fluctuating  balance 
between  them,  and  the  drawer  has  reasonable  grounds  to  expect  that 
he  shall  have  effects  in  the  drawee's  hands  when  the  bill  becomes  due ; 
per  Lord  Ellenborough  C.  J.,  Broum  v.  M<\ffey^  15  East^  221. ;  or 
where  the  bill  is  drawn  in  the  reasonable  expectation  that,  in  the  or- 
dinary course  of  mercantile  transactions,  it  would  be  accepted  or  paid  ; 
per  Le  Blanc  J.,  Claridge  v.  Dalton^  ^M.ijr  S,%Z\,\  France  v.  Lucy, 
B,  4-  M,  342. ;  LaJiUe  v.  SlaUer,  6  Bmg.  623. ;  or  where  the  acceptor 
has  received  from  the  drawer  his  acceptances  upon  which  he  has 
raised  money,  and  some  of  which  are  outstanding.  Spooner  v,  Gardiner^ 
B,  4-  JIf.  S4.  And,  in  general,  where ,  the  drawer  would  have  any  re> 
medy  over  apainst  a  third  person,  as  in  the  case  of  a  bill  drawn  for  the 
accommodation  of  an  indorsee,  notice,  and  not  an  excuse  of  notice, 
ought  to  be  alleged  and  proved.  Cory  v.  ScoU,  3B.^A.  623.  Norton 
t>.  Pickering,  B  B.  jr  C.  610. 

Whtfe  the  bill  is  alleged  to  be  an  accommodation  bill,  the  fact,  that 
the  drawer  of  a  bill  made  it  payable  at  his  own  house,  is  evidence  of 
such  averment.    Sharp  v.  Bailey,  9  B,^C,  44. 

Notice,  itrid  proof  of,  dupemed  with  by  promise  to  pay,  or  acknoto-' 
ledgment,  jr.]  A  promise  after  dishonour  of  the  bill  to  pay,  if  the 
holder  would  call  i^ain,  is  evidence  of  notice,  and  not  an  excuse  of 
notice ;  Lundie  v.  Bobertion,  7  East,  231. ;  so  where  the  drawer  of  a 
foreign  bill,  on  being  told  it  was  dishonoured,  says  that  his  affairs* are 
at  that  moment  deranged,  but  that  he  would  be  plad  to  pay  it  as  soon 
as  his  accounts  with  his  agents  are  cleared,  this  admission  will  dis- 
pense with  proof  of  a  protest.  Gibbon  v,  Coggon,  2  Canm,  188.  Green" 
way  V.  Hhndley,  4  Camp,  52.  Where  the  plaintiff  gave  m  evidence  an 
agreement  made  between  a  prior  indorser  and  the  defendant  (the 
drawer),  after  the  bill  became  due,  reciting  that  the  defendant  had 
drawn,  amongst  others,  the  bill  in  question ;  that  it  was  over  due,  and 
ought  to  be  in  the  hands  of  the  pnor  indorser ;  and  that  it  was  agreed 
that  the  latter  should  take  the  money  due  to  him  upon  the  bill  by 
instalments  ;  this  agreement  was  held  to  dispense  with  notice  of  dis- 
honour. Gunson  i>  Metz,  1  B.  ^  C.  193.  A  payment,  or  promise  by 
a  party  who  has  no  notice  of  the  acceptor's  default,  does  not  dispense 
with  strict  proof  of  notice.  Goodall  v.  DoUey,  1  T.  B.  712.  Pidkin  v. 
Graham,  \  CS^  M,  725.  Where  the  drawer,  being  a  foreigner,  on 
being  asked  to  pay  the  bill,  said,  "  I  am  not  acquaint^  with  your  laws ; 
if  I  am  bound  to  pay  it,  I  will;"  this  was  held  not  to  dispense  with 
proof  of  notice.    Dennis  v.  Mortice,  3  Eap.  158.     So  of  a  mere  ofibr 


Indorsee  against  Drawer.  221 

to  compromise.  Cummg  v,  French^  2  Camp,  106.  (n).  The  drawer  of 
a  bill,  being  applied  to  for  payment,  said^  **  If  the  acceptor  does  not 
pay,  I  must ;  but  exhaust  all  your  influence  with  the  acceptor  first.** 
The  drawer  afterwards  directed  the  applicant  to  raise  the  money  on  the 
lives  of  himself  and  the  acceptor.  It  was  held  that  this  admission  was 
not  to  l)e  taken  as  condustve  evidence  of  the  defendant's  having  re- 
ceived, or  waived,  notice  of  dishonour  of  the  bill.  Hicks  v.  IhtAe  of 
Beau/hrig  4  New  Co,  229.  See  also  Broumeil  v,  JSonney,  I  Q.  B.  39. 
amte^  p.  2]  7. 

Where  the  drawer,  before  the  bill  became  due,  stated  to  the  holder 
that  he  had  no  regular  residence,  but  would  call  and  inquire  whether 
the  bill  would  be  paid.  Lord  EUenhorough  held  that  proof  of  notice 
was  unnecessary ;  Pl^on  v,  Ktwlier,  4  Camp,  285.,  see  also  Hill  v. 
Heap^  D.  4"  ^'*  ^»  P*  ^,  57. ;  but,  qwere,  whether  this  was  not  rather 
a  waiver  of  notice  than  proof  of  it  ? 

Notice  dispensed  with  by  ignorance  of  drawer's  residence,]  Where 
notice  is  excused  by  the  holder's  ignorance  of  the  place  of  residence 
of  the  defendant,  it  is  a  question  for  the  jury  whether  he  used  due 
diligence  to  find  it.  Baleman  v.  Joseph,  1 2  East,  433.  Baldwin  r.  Rich- 
ardson^ IB,4C,  245.  Thus,  it  is  not  enough  to  shew  that  inquiries 
as  to  bis  residence  were  made  at  the  place  at  which  the  bill  was  pay« 
able.  Beveridge  v,  Btirgis,  3  Camp,  262.  Calling  on  the  last  indorser 
and  last  but  one»  the  day  after  the  bill  becomes  due,  to  know  where 
the  drawer  lives,  and,  on  his  not  being  in  the  way»  calling  again  the 
next  day,  and  then  giving  the  drawer  notice,  has  been  considered  suf- 
ficient. Browning  v,  Kinnear,  Gow.  SI.  Inquiry  should  be  made  of 
some  of  the  other  parties  to  the  bill  or  note;  and  of  persons  of  the 
same  name.  Bayley  on  Bills^  229.,  citing  Beveridge  v,  Burgis^  3  Camp, 
262.  In  one  case  it  was  held  sufficient,  on  the  dishonour  of  a  pro- 
missory note,  to  make  inauiry  at  the  drawer's  for  the  residence  of  the 
payee.  Slurbs  v.  Derrick^  Wightw.  76.  An  attorney  employed  to  dis- 
cover the  residence  of  a  party  to  a  bill,  and  discovering  it,  has,  like  a 
banker,  a  day  to  consult  his  employer ;  and  it  is  sufficient  if  he  forward 
the  information  to  him  on  the  next  day.   Firth  v.  Thrush^  HB,Sf  C.  387. 

Where  the  holder  is  excused  by  special  circumstances  fi'om  giving 
notice  on  the  usual  day,  tiie  common  allegation  of  notice  is  still  suffi- 
cient.    Firth  v»  Thrush,  supra. 

Indorsee  against  Drawer, 

In  an  action  by  the  indorsee  of  a  bill  against  the  drawer,  the  declar- 
ation alleges  the  indorsement  to  the  payee,  and  subsequent  indorse- 
ments on  the  bill,  as  well  as  the  matters  alleged  in  an  action  by  payee 
against  drawer.  The  proofs  therefore  will  be  the  same  as  in  an  action 
by  the  payee  sgiunst  the  drawer,  with  the  additional  proof  of  the  in- 
dorsements, llie  mode  of  proving  a  title  by  indorsement  has  aJready 
been  stated,  p.  209.  ^ 

la  an  action  by  indorsee  against  drawer,  it  was  pleaded  that  the 
bill  was  drawn  by  a  partner,  but  uot  for  partnership  purposes,  and 
was  indorsed  to  the  plaintiff  after  it  became  due  :  the  replication  wss, 
that  it  was  not  indorsed  after  it  became  due,  but  was  indorsed  to, 
and  taken  and  received  by,  the  plaintiff  before  it  became  due,    It 
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was  held  that  it  was  sufficient  for  the  plaintiff  to  pat  in  the  bill,  and 
not  necessary  that  he  should  give  any  evidence  to  shew  that  tife  bill 
was  indorsed  to  him  before  it  became  due.  Parkin  v.  Moon,  7  C.  ^ 
P.  408. 

A  bill  being  drawn  and  indorsed  in  the  name  of  the  firm  under 
which  defendant  and  A.  carried  on  business,  a  question  arose  whether 
the  indorsement  was  before  or  after  the  partnership  was  dissolved. 
Tlie  tnll  was  dated  before  the  dissolution,  but  the  indorsement  was  not 
dated.  Held,  that  it  might  be  left  to  the  jury  to  say  whether  it  was 
indorsed  before  or  after ;  and  that,  as  it  was  drawn  payable  to  the 
defendants,  the  jury  might  reasonably  infer  that  it  was  indorsed  shortly 
after  the  drawing.    Anderton  v.  Weiton,  6  New  Ca,  896. 

Account  stated,]  Where  defendant,  knowing  the  plaintiff  to  be  the 
indorsee  of  a  bill  which  was  due,  promised  him  to  pay  it,  Coleridge  J. 
held  that  the  plaintiff  might  recover  on  an  account  stated.  OHver  v. 
Dovatt,  2  M.4r  Rob.  230. 

Indortee  agoamt  Indorser, 

In  an  action  by  an  indorsee  against  the  indorser  of  a  bill,  the  plaintiff 
must  prove  the  following  matters,  if  traversed  :—  1.  The  signature  of  the 
defendant :  2.  The  indorsements  between  that  of  the  defendant  and 
the  plaintiff,  stated  in  the  declaration :  3.  The  presentment  to  the 
drawee  or  acceptor,  and  the  dishonour:  4.  Due  notice  of  the  dis* 
honour  to  the  defendant.  It  is  not  necessar;^,  as  against  an  indorser* 
to  prove  the  signature  of  the  drawer  or  of  prior  indorsers  ;  for  the  in- 
dorsement of  the  defendant  admits  the  handwriting  of  the  drawer,  and 
the  defendant  cannot  insist  that  it  is  a  foreer y.  Lambert  v,  Oake$,  1  Ld» 
Raym,  443.  So  it  admits  the  ability  and  signature  of  ail  antecedent 
indorsers.  Bayley  on  Billt,  366.  CrUchhw  v.  Parry ^  2  Camp,  188.  In 
suing  the  indorser  on  nonpayment  of  the  bill  b^  the  drawee,  it  is  un- 
necessary to  state  an  acceptance ;  and  if  stated,  it  need  not  be  proved. 
Tanner  v.  Bean,  ^B.^C.Si2,  It  is  only  necessary  to  prove  n  pre- 
sentment for  payment  at  the  place,  if  any,  pointed  out  in  the  accept* 
ance.    Parka  v.  Edge,  IC,4^M.  429. 

The  rules  with  regard  to  the  presentment  of  the  bill  and  notice  o€ 
dishonour  are,  in  general,  the  same  in  this  action  as  in  an  action  by  the 
payee  against  the  drawer.  See  antS.  No  evidence  of  a  demand  upon 
the  drawer,  or  prior  indorsers,  is  necessary.  Bromiey  v.  Fraxier^  1  Stra, 
441.  The  fact  that  the  drawer  has  never  had  any  efiects  in  the  hands 
of  the  drawee,  will  not  excuse  the  want  of  notice  to  the  indorser,  who 
has  no  concern  with  the  accounts  between  the  drawer  and  acceptor ; 
WUket  V,  Jacki^  Peake,  202.,  Brown  v,  Maffey,  15  East,  216. ;  and  the 
indorser  without  consideration  (but  without  fraud)  of  a  bill,  the 
drawer  and  acceptor  of  which  are  fictitious  persons,  b  entitled  to 
notice.  Leack  v,  Hewti,  4  Titunt,  731.  Proot  of  notice  will  be  dis- 
pensed with  by  a  promise  of  the  defendant  to  pay ;  WUkes  v.  Jack»^ 
Peake,  202. ;  provided  it  be  an  express  one ;  therefore  the  following 
letter  from  the  indorser  was  held  not  to  waive  the  proof  of  notice : 
"  I  cannot  think  of  remitting  till  I  receive  the  draft ;  therefore  if  yoa 
think  proper  yon  may  return  it  to  Trevor  and  Co.,  if  you  think  me 
unsafe/'   Boiradaiie  v,  Lowe^  4  Taunt,  93.    A  promise,  not  made  to 
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die  plalntifl^  but  to  another  person  who  was  holder  of  the  bill  at  the 
time,  will  be  sufficient.    FoUer  o.  Ratfworth^  13  EoMt^  418. 

Evidence  under  the  money  cotcn/f .]  An  indorsement  is  prima  fade 
evidence  of  money  lent  by  the  indorsee  to  his  immediate  indoraer. 
.Bemley  on  Bitit^  288.  But  where  the  indorser  told  his  indorsee  just 
berore  presentment,  that  the  bill  would  not  be  paid,  that  notice  need 
not  be  sent  to  him,  and  that  he  would  send  the  money  on  a  future  day, 
this  waa  held  no  evidence  on  an  account  stated ;  there  being  no  debt 
due  from  the  indorser  at  the  time  of  the  promise  %  nor  any  proof  of  his 
liability  on  the  bill.    Burgh  t>.  L^ge^  5  M,  4*  W.  418. 

Defence, 

By  the  New  Rules  H.  T.  4  W.  4.,  in  actions  on  bills  or  notes  the  pleas 
of  non  astumptitf  or  nunquam  indehitatut^  are  inadmissible.  The  defend- 
ant must  traverse  some  matter  allied,  or  plead  in  confession  or  avoid- 
ance. (See  Appendix  No.  I.)  If  an  executor  declares  on  a  bill  or 
note  payable  to  nis  testator,  laying  a  promise  to  pay  the  executor,  such 
promise  may  still  be  denied  by  non  eiuumpsU  ;  (or  the  action  is  not  on 
the  bill  simply,  but  on  a  promise  not  implied  by  it,  T'unmtf  v.  P/a//, 
2M.^W.  720. 

The  proofs,  required  on  a  special  traverse  of  facts  alleged  in  the 
dedaretiaa,  have  already  been  considered.  The  following  are  some  of 
the  most  usual  defences  to  actions  on  bills. 

SiamfK]  No  stamp,  or  a  wrong  one,,  is  a  defence  admissible  under 
a  traverse  of  the  drawing  or  acceptance.  Dawson  v.  Macdonald,  2  M, 
4*  W.  26.  M^DowaU  v.  Ltfster^  2M.S^  W.  52.  So  in  an  action  on  a 
banker's  check  it  is  competent  for  the  defendant  to  shew  that  it  was 
post  dated,  on  a  traverse  of  the  making  of  the  check.  Field  v.  Woods, 
7  il.  4-  J?.  1 14.     See  ante,  p.  157. 

.  Meration^  An  alteration  of  such  a  kind  as  to  discharge  the  ac- 
ceptor may  be  taken  advantage  of  under  a  traverse  of  the  acceptance. 
Cock  V,  Corwell,  2C.M,4rB.  291.  But  the  plaintiff  may  nevertheless 
iiecover  on  a  count  for  the  ori^nal  consideration  ;  Atkinson  v.  Hawdon^ 
%  A,^  E,  628. ;  though  a  promise  to  pay  the  bill,  coupled  with  a 
denial  of  liability  on  it,  is  not  evidence  of  an  account  stated.  Calvert 
V,  Baker,  4  M.  ^  fK.  417.  Where  the  defendant  had  paid  interest  on 
aa  altered  note,  thih  was  held  to  be  evidence  of  an  alteration  by  his 
Qonsent.  Carist  v.  TaUersaU,  2  M.  4*  G,  890.  It  is  for  the  partv,  who 
saee  on  an  altered  instrument,  to  give  some  evidence  to  explun  it. 
CUfird  V,  Parker,  Id.  909»  See  further  as  to  alterations  which  avoid 
hiUfl  under  the  stamp  acts,  ant^^  P*  1^  165. 

Fraud.]  Fraud,  which  makes  the  contract  void  or  voidable  as 
acainst  the  defendant,  must  be  specially  pleaded.  See  New  Rules, 
HTT.  4  W.  4«  But  where  the  fraud  is  one  which  avoids  the  consider- 
ation,  it  may  be  g^ven  in  evidence  under  a  plea  denying  the  consider- 
ation. ARut  9.  Oddu,  2  C.  M.4r  ^*  103.  in  an  action  by  indorsee 
against  drawer,  the  defendant  pleaded  that  the  bill  was  drawn  by  him, 
md  indorsed  for  a  special  purpose  to  L.,  who  in  fraud  of  such  purpose 
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delivered  it  to  H.  without  consideration,  arid  that  the  plaintiff  was  not 
a  b<ma  fide  holder  for  value ;  replication  de  injtaid  ;  held,  that  plaintiff 
was  entitled  to  a  verdict  on  this  issue,  if  he  proved  that  he  gave  value 
for  the  bill ;  and  that  defendant  could  not  be  admitted  to  shew  that 
the  plaintiff  was  privy  to  the  fraud.  Uther  v.  Rich,  10  A,  ^E.78i, 
The  maker  of  a  note  pleaded  that  it  was  made  and  delivered  to  W. 
only  to  get  it  discounted,  and  that  W.  fraudulently  indorsed  it  to  the 
plaintiff,  who  gave  no  consideration,  and  knew  of  the  fraud  ;  replication 
de  injttpa;  letters  written  by  W.,  while  holding  the  note,  are  not 
admissible  against  the  plaintiff  to  prove  the  fraud,  without  first  esta^ 
blishing,  aliunde,  a  privity  between  the  plaintiff  and  him.  PhiUqu  v. 
Cole,  10  A.  4-  E.  106. 

Imbecilify  of  the  defendant?^  This  defence  is  not  open  to  the  de* 
fendant  under  a  traverse  of  the  making  of  a  note,  since  the  new  rules. 
Harrison  v.  Richardion,  1  M.  4*  Rob,  504. 

Forgery,]  Forgery  of  the  defendant's  signature  is,  of  course,  evidence 
under  a  traverse  of  it ;  but  he  cannot  be  permitted  to  prove,  for  this 
purpose,  that  other  bills,  with  forged  signatures  of  the  defendant,  had 
been  in  the  hands  of  the  plaintiff  and  circulated  by  him.  ChiffiU  o. 
Paifne,  \\A.SfE.\Z\, 

Want  of  connderatiott  —  Oniu  probandi,]  Since  the  introduction  of 
the  new  rules,  some  doubt  has  existed  with  regard  to  the  party  opon 
whom  the  onus  of  proving  the  consideration,  or  want  of  consideration, 
when  pleaded,  rests.  The  point  depends  in  some  measure  upou  the 
form  of  the  pleadings. 

A  bill  or  note  imports  a  consideration  ;  the  holder  is  therefore  pr^ 
sumed  to  have  given  value  for  it ;  and,  before  the  late  rules  of  pleading* 
the  party,  who  sued  as  such,  could  not,  in  general,  be  put  upon  proof  of 
such  consideration  (where  the  want  of  it  would  be  a  defence),  without 
previous  notice  of  an  intention  to  dispute  it,  and  proof  of  something 
to  throw  doubt  upon  the  plaintiff's  title  to  the  bill.  Thus,  if  the  de» 
fendant,  or  party  who  ought  to  put  it  into  circulation,  had  not  in  fact 
negotiated  it,  but  had  lost  it  by  fraud,  felony,  or  accident*  it  was  a 
probable  inference  that  the  person  who  had  obtained  a  bill  by  such 
means  would  put  it  away  for  less  than  its  value.  Upon  proof  therefore 
of  such  facts,  the  holder  was  required  to  shew  a  consideration.  See 
the  judj^ment  of  the  court  in  Percwal  v,  Frantpton,  StCM,^  R,  180., 
and  AmIs  v.  Barber,  \  M.S^W,  425.  Since  the  new  rules,  a  special 
plea,  alleging  want  of  consideration,  is  equivalent  to  notice,  and  dispenses 
with  it ;  but  the  old  rule  of  practice  contbues  so  far  to  prevail,  that* 
where  the  defence  is  founded  simply  on  want  of  consideration  (as  in 
actions  between  immediate  parties),  and  the  plea  alleges  such  want  of 
consideration*  which  the  plaintiff  denies*  the  aefendant  is  still  bound  to 
give  evidence,  in  the  first  instance,  in  support  of  his  plea.  Perdval  o, 
Dranmton,  2  C.  M.  ^  R.  180.  Bailey  v.  Catterall,  \  M.i^  Rob.  379. 
So  wnere  the  plaintiff  replied  to  such  a  plea  that  there  was  a  consider- 
ation, "  to  wit,  the  sale  of  goods  by  the  plaintiff  to  the  defendant*" 
concluding  to  the  country,  the  defendant  was  held  liable  to  the  burden 
of  proof;  Low  V.  Burrows,2  A,^' S'^^>  But  where  the  plaintiff, 
instead  of  merely  denying  the  defendant's  allegatioDS,  states  a  specific 


D^eMBf  Want  of  Consideration,  225 

consideration  in  terms  that  make  the  proof  of  it  part  of  the  issue, 
then  the  proof  of  it  lies  upon  the  plaintiff.  JBatley  v,  CaUerall,  uin 
supra. 

The  plea  sometimes  allies,  not  only  want  of  consideration  in  the 
plaintin,  but  also  fraud  or  some  other  matter  in  a  prior  party  throwing 
suspicion  on  the  title  to  the  bill.  In  this  case,  when  the  replication 
puts  in  issue  the  whole  plea,  (as  when  de  injurid.  Sec,  is  replied),  it 
should  seem  that  it  will  be  enough,  in  the  first  instance,  for  the  defend- 
ant  to  prove  the  fraud  ;  for  this,  according  to  the  old  practice,  puts  the 
plaintiff  on  proof  of  consideration.  See  Percival  v,  Frampton^  and 
MdU  V.  Barber t  M  iuprd. 

But  where  the  plea  alleges  both  fraud,  and  want  of  consideration, 
and  the  replication  simply  traverses  the  want  of  consideration,  a  dif- 
ference of  opinion  exists  as  to  whether  this  be  such  an  admission  of 
fraud  on  the  record,  as  to  put  the  pUuntiffon  proof  of  consideration. 

The  Court  of  Excheauer  has  held  that  it  is  not  such  an  admission  ; 
but  that  the  fraud  or  other  circumstance  of  suspicion  must  be  proved 
at  the  trial,  in  order  to  oblige  the  plaintiff  to  prove  that  he  has  ^ven 
value.  Edmunds  v.  Groves,  2  M.^W,  642.  Smith  v.  Martin,  9m.Sf 
W.  304.  On  the  other  hand,  the  Court  of  Queen's  Bench  has  held,  that 
an  admission  on  the  record  must  be  taken  as  an  admission  for  every 
purpose  in  the  cause,  and  that  the  plaintiff  is  therefore  bound,  on  such 
a  state  of  the  record,  to  prove  consideration.  Bingham  v.  Stanley ,  1  Q* 
B,  MS,  As  long  as  this  point  remains  unsettled,  it  will,  of  course, 
be  necessary  for  the  plaintiff,  on  such  a  state  of  the  record,  to  pro- 
vide himself  with  evidence  either  to  prove  that  he  has  given  value, 
or  to  negative  the  alleged  fraud  or  other  ground  of  suspicion :  and 
the  defendant,  who  cannot  prove  the  alleged  want  of  consideration, 
must  be  prepared  with  proof  of  so  much  of  the  alleged  fraud  as  will  be 
enough  to  put  the  plaintiff  on  proof  of  value  given. 

The  cases  above  cited,  in  which  the  contradictory  opinions  have  been 
expressed,  are  periwps  not  irreconcilable  in  themselves.  In  Ed^ 
minds  v.  Groves,  the  indorsee  sued  the  maker  of  a  note,  who  pleaded 
that  be  had  made  it  to  secure  a  gaming  debt,  and  that  it  was  indorsed 
to  the  plaintiff  with  notice  and  without  consideration.  The  plaintiff 
replied  that  it  was  indorsed  without  notice  and  for  value ;  on  which 
issue  was  joined.  At  the  trial,  no  evidence  being  given,  the  judge 
directed  a  verdict  to  be  entered  for  the  plaintiff,  and  the  Court  of 
Exchequer  held  the  direction  right.  In  Bingham  v.  Stanley,  the 
drawer  of  a  check  payable  to  bearer  pleaded  that  he  gave  it  to  secure 
a  debt  due  to  L.  on  a  gaming  transaction ;  that  L.  delivered  it  to  the 

E*  '  itiff  without  consideration,  who  was  suin^  on  it  for  L.'s  benefit : 
lication*  that  L.  delivered  it  to  the  plaintiff  for  a  good  consideration  ; 
issue  thereon.  The  Court  of  Queen's  Bench  held,  in  opposition  to 
the  ruling  of  Lord  Denman  C.  J.  at  Nisi  Prius,  that  the  plaintiff  was  bound 
to  prove  that  he  had  given  value.  In  this  case  the  court  assented  to 
the  decision  of  the  Court  of  Exchequer,  but  dissented  firom  the  prin- 
ciples liud  down  by  the  court  in  giving  judgment.  In  SwM  v,  Martin^ 
the  plaintiff  sued  the  maker  of  a  note  who  indorsed  it  to  F.,  who  in- 
dorsed to  Q^  who  indorsed  to  the  plaintiff.  Plea,  that  while  the  note 
belonged  to  G.,  his  claim  on  it  was  referred  to  arbitration  by  an  order 
made  by  consent ;  and  that  6.,  against  good  fiiith,  indorsed  it  to  the 
plaintiff  before  award  made,  who  took  it  with  knowledge  of  the  pro* 
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Qiises.  Issue  was  joined  on  a  replication  denying  the  plaintiflr's  know* 
ledff^  of  the  premises  when  he  took  the  bilL  The  defendant  before 
trial  gave  notice  to  the  pluntiif  to  prove  a  consideration  for  the  indorse* 
ment  to  him.  The  Court  of  Exchequer  held,  that  the  defendant  was 
bound  to  begin  by  proving  knowledge  of  die  fraod. 

Before  the  two  last  cases  were  decided,  the  following  case  occurred 
at  Nisi  Prius.  In  an  action  by  indorsee  and  acceptor,  the  defendant 
pleaded,  that  he  had  accepted  for  the  drawer's  accommodation,  who  had 
indorsed  the  bill  to  A.  B.  without  eonsideradon  to  get  it  discounted ; 
that  A.  B.  had  fivudulently  indorsed  it  to  G.  D.  without  conmderation, 
who  indorsed  it  to  the  plaintiff  without  consideration :  Replication , 
de  mjurid,  &c.  Lord  Denman  C.  J.  held  the  defendant  bound  to  prove 
the  want  of  consideration  between  the  plaintiff  and  C.  D.,  as  welPaa 
the  previous  alienations  in  the  plea.  Brown  v.  PhUpot^  2  M.  Sf  Rob,  285. 
Upon  this  case  it  may  be  observed,  that  the  allegation  of  fraud  was  not 
material  to  the  defence ;  and  that  the  mere  met  of  the  bill  being  an 
accommodation  bill  was  not  sufficient  to  raise  an  inference  against  the 
holder's  title,  so  as  to  put  him  on  proof  of  consideration.  See  Perchal 
V.  Frampton^  2  C.  M.  ^  R.  180.     Milit  v.  Barber,  1  M,  Sf  fK.425. 

Where  the  defendant  pleaded  that  the  bill  was  an  accommodation 
bill,  indorsed  to  plaintiff's  indorser  for  a  special  purpose,  and  by  him 
indorsed  to  plaintiff  after  it  was  due  in  fraud  of  defendant,  and  the 
plaintiff  traversed  the  taking  it  after  it  was  due,  it  was  held  that  the 
defendant  must  begin  and  shew  that  the  bill  was  due  when  indorsed. 
Leuntv.  Parker,^  A. ^E.B38. 

Failure  or  want  oj^ consideration,  prm^of]  In  an  action  by  indorsee 
against  acceptor,  it  is  not  even  prima  fade  evidence  of  want  of  considera- 
tion  between  the  defondaat  and  the  drawer  to  shew  that  the  drawer,  on 
the  day  before  the  bill  became  due,  procured  all  the  indorsements  to  be 
made  without  consideration,  in  order  that  the  action  might  be  brought 
by  the  indorsee  on  the  understandine  that  the  monev  should  be  dtvioed 
between  one  of  the  indorsees  and  the  drawer.  Wmaker  v.  Edmunds^ 
\A,SfE,  638.  When  the  drawer  makes  the  bill  payable  at  his  own 
house,  it  is  evidence  of  an  accommodation  acceptance.  Suarp  v.  Bailey^ 
9  j9.  4*  ^*  44p.  In  an  action  against  a  drawer  by  his  indorsee,  where 
defendant  pleaded  that  the  bill  was  given  in  payment  for  hops  of  a  oer* 
tain  quality  to  be  delivered  by  plaintiff,  and  that  he  did  not  aeliver  such 
hops,  *'  or  any  hops  whatever  r  to  which  pluntiff  replied  de  injmid,  &c.; 
it  was  held  enough  for  the  defendant  to  prove  the  delivery  of  some  hope 
of  an  inferior  ouality  ;  and  the  plaintiff  was  not  permitted  to  shew  an 
acceptance  of  them  by  the  defendant  on  this  issue.  Welit  v.  HbpkitUf 
5  M.^  W.7,  In  an  action  by  payee  against  maker,  defendant  pleaded 
that  the  note  was  given  to  the  plaintiff  in  consideration  that  he  would 

Eay  the  defendant's  creditors,  and  that  he  promised  to  pay  them,  but 
ad  not ;  the  replication  averred  that  the  note  was  delivered  to  plaiiv> 
tiff  for  the  purpose  of  paying  the  creditors  when  the  note  was  paid  by 
defendant,  and  specially  traversed  the  promise  as  alleged  in  the  plea. 
Issue  bemg  joined  on  the  traverse,  it  was  held  that  the  plaintiff  en- 
titled hhaseif  to  a  verdict  by  proving  the  inducement  of  his  replication  s 
for  he  thereby  negatived  the  promise.  Cole  v.  Cretiwell,  \\  A,^  £. 
€61.  Where  the  plea  to  an  action  on  a  note  states  an  executory  coin 
aideration  for  it,  wnich  was  never  executed ;  and  the  plaintiff  repliea  dv 


mjmn^  &c.;  the  defendant  ia  not  precluded  from  provins  his  plea,  aU 
thoo^  the  note  professes  on  the  nee  of  it  to  be  founded  on  a  past 
comadenition.    AbboU  o.  Hendrickt,  IM.^G.  791. 

In  cencral,  the  dedaiadons  of  the  former  holder  of  a  bill  are  not  ad* 
missibie  to  prove  the'^want  of  consideration.  SAaw  v.  JBrvom^  4  D.  4^ 
J2.  730.  But  where  the  title  of  the  plaintiff*  and  of  the  party  whose 
declarations  are  ofiered  in  evidence^  is  identified ;  as  where  the  plaintiff 
todi  the  bill  from  him  after  it  became  due ;  such  dechurations  are  ad- 
Bussible.  Benton  o.  Mardud^  cited  At  D,  ^  R.  732.  Beauchamp  «. 
Pmry^  \B,^  Ad.  89.  And  where  the  plaintiff*  though  he  did  not 
take  the  bill  after  it  was  due,  sues  as  a^ent  for  the  party  who  made  the 
dedarationa,  such  declarations  are  admissible.  WeUtead  v.  Levy^  I  M, 
i  Rob.  136. 

lilegaHiy  of  eoruideration  ;  bonafidn  of  holder. ]  In  general,  this  ob« 
jection  is  ooo^ed  to  persons,  who  are  parties,  or  privies,  to  the  illegality, 
and  those  to  whom  they  have  passed  the  bill  without  value ;  Barley  on 
BUit^  4th  ed. ;  and  a  bona  fide  mdorsee  for  value,  without  notice  of  the 
illegality,  may  recover  on  such  bill.  Wyat  v,  Buhner^  %  JEsp,  538. 
The  Question  for  the  jury  is  now  settled  to  be  whether  the  party  tiking 
the  bul  acted  with  good  faith  ?  Gross  negligence  mav  be  evidence  of 
9uJafides^  but  is  not  equivalent  to  it.  Chtodman  v.  Harvey ^  ^A,^  E. 
870.  Where  the  bill  was  given  for  monej  lost  by  gaming,  or  upon  an 
usurioos  contract,  or  to  secure  money  paid  to  induce  a  bankrupt's  cre- 
ditors to  siffn  his  certificate,  various  statutes  made  it  a  void  security  even 
in  the  hands  of  a  bond  fide  holder ;  but  by  58  G.  3.  c.  93.  and  by  5  & 
6  W.4.  C.41.,  so  much  of  the  former  statutes  as  made  the  securities 
waH  is  repeded,  and  by  the  last  act  it  is  enacted  that  they  shall  be 
deemed  to  have  been  executed  for  an  illegal  consideration. 

Where  the  defence  is  usury  in  the  indorsement,  the  usury  must  be 
dearly  proved  ;  suspicion  is  not  sufficient ;  and  in  an  action  by  the  in* 
dorsee  against  the  mdorser,  a  conversation  between  the 'drawer  and 
one  J.f  a  relation  of  the  plaintiff,  and  who  got  the  bill  discounted  for 
the  drawer,  is  not  evidence  against  the  plaintiff,  without  proof  that  he 
was  aeent  for  him,  although  it  appears  that  usurious  discount  was  de* 
ducted  by  J.  Bastett  v,  Ihdgm,  10  Bmg,  40.  Usury,  however,  is  no 
lon^  Hl^gal  in  a  bill  or  note  payable  at  twelve  months  or  less.  2  & 
3  Vict,  c  37.,  continued  till  the  1st  of  January,  1 844,  by  4  &  5  Vict,  c  54. 
On  a  plea  that  the  note  was  given  for  an  illegal  purpose,  on  which  issue 
is  taken,  the  plaintiff  is  not  bound  to  produce  it  either  as  part  of  his 
own  case  or  of  the  defendant's,  though  called  upon  to  do  so  at  the 
trial.  Read  v.  Gamble,  10  A,  4*  B»  597.  In  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note,  letters  firom  the  payee  to  the 
iMikery  contemporaneous  with  the  making  of  the  note,  were  admitted 
to  prove  usury  in  the  concoction  of  the  note  ;  Kent  v.  Lowen,  I  Camp, 
177.  180.  d,  i  but  the  ground  of  the  decision  seems  to  have  been  that 
the  letters  were  parcel  of  the  usurious  contract  itself.  See  Beaudtamp 
V.  Parry,  \B.<i  Ad.  89.,  and  ante,  p.  31. 

It  will  be  seen  by  several  of  the  cases  cited  under  the  head  of  Want 
of  Quuideraium,  ante,  p.  225.,  that  illegality  in  the  concoction  or 
transfer  of  a  biU,  as  well  aa  fivud,  felony,  &c.,  will,  if  proved,  put 
the  holder  on  proof  of  condderation.  See  also  Bastett  v.  Dodgki, 
I0iiiiv.40* 

L  6 
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Saiirfaction.'^  Payment,  or  satisfacdon,  must  now  be  8|>ecially  |>leaded. 
For  presumptive  eyidence  of  such  plea,  see  the  cases  dted  mUe,  p.  21. 
A  judgment  against  a  subsequent  party  to  a  bill  will  be  no  satisfactioii 
so  as  to  discharge  a  prior  party  ;  it  is  only  an  extinguishment  between 
the  parties  to  the  judgment.  HayUng  v.  MuUkall,  2  W,  BL  1235.  ; 
EngUsk  V.  Darley^  %B.Sf  P,  62.  So  tekine  the  acceptor  in  executioa 
is  no  discbarge  of  the  drawer.  MacdonaUL  v,  BotomgUm^  4  T.  R,  825. 
But  a  composition  with  the  acceptor,  and  the  taking  a  third  person's 
note  as  a  security  for  it,  operates  as  a  satisfaction  of  the  bill.  Lewis  v, 
Jones f  4tB,4rC.  513.  Perfect  v.  Musgravct  6  Price^  111.  Such  defence 
must  be  pleaded  specially.  So  where  the  first  bill  is  "  renewed  "  by 
taking  a  second.  Kendnck  v,  Lomax,  2  C  4*  «/•  405.  But  where  the 
plaintiff  held  a  bill  accepted  by  defendant,  who,  when  it  became  due, 
asked  for  time,  and  afterwards  gave  plaintiff  another  bill  for  the  same 
amount,  pluntiff  telling  him  at  the  same  time  that  something  was  due 
for  interest,  and  continued  to  hold  the  first  bill,  and  the  second  bill  was 
paid  after  it  became  due ;  it  was  held  that  plaintiff  was  entitled  to  sue 
on  the  first  bill  to  recover  the  interest.  Lumley  v.  Musgrave^  4  New 
Ca,  9.  Where  one  of  three  partners,  after  a  dissolution  of  partnership, 
undertook,  by  deed,  to  pay  a  particular  partnership  debt  on  two  bills  of 
exchange,  which  was  communicated  to  the  holder,  who  consented  to  take 
the  separate  notes  of  the  one  partner  for  the  amount,  reserving  hit  tight 
against  aU  three,  and  retaining  possession  of  the  original  bills,  it  was  held 
that  the  separate  notes  having  proved  unproductive,  he  might  resort  to 
his  remedy  against  the  other  partners,  and  that  the  taking  the  separate 
notes,  and  afterwards  renewing  them  several  times  successively,  did  not 
amount  to  satisfaction  of  the  joint  debt.  Bedford  v.  Dealan^  2  B,^ 
A»2\0»  So  where,  on  a  bill  of  exchange  being  dishonoured,  the  ac- 
ceptor transmitted  a  new  bill  for  a  larger  amount  to  the  payee,'^but  had 
not  any  communication  with  him  respecting  the  first,  and  the  payee 
discounted  the  second  bill  with  the  holder  of  the  first,  which  ne  re- 
ceived back  as  part  of  the  amount,  and  afterwards,  for  a  valuable  con- 
sideration,  indorsed  it  to  the  plaintiff ;  it  was  held  that  the  second  bill 
was  merely  a  collateral  security,  and  that  the  receipt  of  it  by  the  payee 
did  not  exonerate  the  drawer.  Pring  o.  Clarkson,  lB,4rC.\4f.i  see 
also  Adams  v,  Bmgley,  1  ilf  .  4*  ^*  1^2.  Satisfaction  as  to  one  of 
several  partners  is  a  satisfaction  as  to  all.  Jacaud  v.  JP^rench,  12  East^ 
317.  On  a  plea  of  payment,  neither  the  plaintiff  nor  the  defendant  is 
bound  to  produce  the  note ;  nor  is  the  defendant  obliged  to  give  notice 
to  produce  it :  and  where  the  plea  stated,  b^  way  of  intrcKluction  to 
an  allegation  of  payment,  that  the  note  was  eiven  in  lieu  of  a  former 
one,  and  the  plaintiff  replied  de  mjurid  genenuly,  it  was  held  enough  to 
shew  payment  without  proving  the  superfluous  introductory  matter ; 
and  that,  in  any  future  action,  a  verdict  for  the  defendant  on  such  plea 
would  be  no  evidence  against  the  pLiintiff  of  such  superfluous  state- 
ments.   Shearm  o.  Bwrna^  10  A.  4r  E.  593. 

Discharge  and  waiver,']  An  acceptor  may  be  discharged  from  liability 
by  an  express  renunciation  by  the  holder ;  thus,  where  the  holder 
agreed  to  "  consider  the  acceptance  at  an  end,"  made  an  entry  to  that 
met  in  his  account  book,  and  abstained  for  three  years  from  suing 
him,  the  acceptor  was  discharged.  Waipole  v.  Pulteney^  cited  1  Dong. 
249.    So  a  message  to  the  acceptor  of  an  accommodation  bill,  that  the 
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business  was  settled  with  the  drawer,  and  be  need  give  himself  no  far- 
ther trouble,  is  an  express  waiver,  and  a  good  defence  in  an  action 
aghast  the  acceptor,  ^lack  v,  Peele^  cited  1  Doug,  248.  But  a  declar- 
ation by  the  holder,  that  **  he  should  look  to  the  drawer  for  payment, 
and  that  he  wanted  no  more  of  the  acceptor  than  another  debt  not 
connected  with  the  bill,"  will  not  be  sufficient  to  discharge  the  acceptor. 
Parker  v,  Leigh^  2  ^turk.  228.  If  the  holder  receives  part  of  the  money 
from  the  drawer,  and  takes  a  promise  from  him,  upon  the  back  of  the 
bill,  for  the  payment  of  the  residue  at  an  enlarged  time,  it  is  for  a  jury 
to  aay  whether  this  is  not  a  waiver  of  the  acceptance ;  EUii  v,  Ga&uh, 
cited  1  Ihug,  250. ;  but  see  DmgtvaU  v.  Dumier,  1  Voue.  247.,  where 
it  was  held  that  nothing  but  an  express  decbiration  by  the  holder  will 
diflM:harge  the  acceptor.  See  also  Parker  v.  Leigh,  2  Slark.  228.  Far* 
quhar  v,  Southey,  Af.  ^  M»  H. 

Giving  time.]  Giving  time  to  a  principal  discharges  a  suretv  ;  and 
therefore  giving  time  to  the  acceptor  discharges  the  drawer  and  indor- 
aers.  English  v,  Darley,  2  B,^  P,6l.  So  giving  time  to  any  prior 
party  discnarges  subsecfuent  ones.  Hall  v.  Cote,  ^A,SrE,  577,  This 
defence  requires  a  special  plea ;  so  that  the  pleadings  on  the  record  suf- 
ficiently apprise  the  parties  of  the  nature  of  the  requisite  proofs.  A 
conditional  agreement  to  give  time  to  the  acceptor  on  his  paying  part, 
which  condition  is  not  performed  by  the  acceptor,  is  not  a  discharge  to 
the  indorsers.  Badnall  v,  Samuel,  3Price,52\,  Forbearance  to  sue 
the  acceptor  is  not  of  itself  equivalent  to  a  discharge.  Waluwn  v,  St, 
Quiniin,  IB.^P,  652.  Englidi  v.  Barley,  2B,^  P.  61.  Taking  a 
cognovit  from  the  acceptor,  by  which  the  time  of  obtaining  judgment 
agmnst  him  is  not  deferred,  is  not  a  giving  time.  Jay  v,  Warren,  1  C, 
4-  P»  532.  Even  before  the  new  rules,  the  taking  a  warrant  of  attorney 
from  the  acceptor  after  action  brought  against  the  indorser,  could  not 
be  given  in  evidence  under  the  general  issue  in  the  latter  action  ;  being 
matter  of  defence  arising  afker  action  brought.  Lee  v.  Levy,  4  j^.  4*  C, 
390. 

Where  a  bill  was  accepted  for  the  accommodation  of  the  drawer,  and 
the  holder,  knowing  that  circumstance,  gave  time  to  the  drawer.  Lord 
EUenboroufih  held  the  acceptor  discharged  ;  Laxton  v.  Peat,  2  Camp, 
185. ;  but  wis  case  has  been  frequently  (U>ubted ;  and  it  has  been  since 
held  that,  notwithstanding  a  release  to  tlie  accommodated  drawer,  the 
holder  who  knew  at  the  time  of  the  release  (but  not  when  he  took  the 
bill)  that  it  was  an  accommodation  bill,  may  sue  the  acceptor.  Har" 
rison  v,  Courtauld,  SB.J^  Ad.  36.  Nichols  v.  Norris,  Id.  41.  Where 
dme  was  given  to  the  accommodation  acceptor.  Lord  EUenborough 
ruled  that  the  drawer  was  not  discharged.  C(MoU  v.  Haigh,  3  Camp, 
881.  So  where  the  acceptor  is  the  agent  of  the  drawer,  the  latter  will 
not  be  discharged  by  time  given  to  the  former.  Clarke  v.  NoeL  3  Camp, 
41 1.  An  agreement  between  the  plaintiff  and  a  stranger  to  give  time 
to  the  acceptor  will  not  discharge  an  indorser  ;  theretore  where  an  in- 
dorser pleaded  an  intermediate  indorsement  by  him  to  H.  and  by  H. 
to  the  plaintiff  (not  stated  in  the  declaration),  and  an  agreement  be- 
tween the  plaintiff  and  H.  to  sive  time  to  the  acceptor  and  all  other 
parties,  the  indorsement  by  If.  was  held  a  material  averment  to  be 
proved ;  for  otherwbe  he  was  no  party  to  the  bill,  but  a  stranger :  And 
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semb,  such  a  plea  should  aver  that  the  acceptor  was  party  to  the  agree- 
ment, or  privy  to  it.    Lyon  o.  Holt,  5  ilf.  4*  ^«  ^^^* 

Competency  of  WUnest, 

DrauferJ]  In  an  action  asainst  the  acceptor,  the  drawer  is  lo  general 
a  competent  witness  either  for  the  plaintifi*  or  for  the  defendant ;  for, 
if  the  plaintiff  recovers,  the  drawer  pays  the  bill  by  the  hands  of  the 
acceptor;  if  the  plaintiff  fiiils,  the  drawer  is  liaUe  to  pay  the  bill  him- 
self. Bayley  on  £Uit,  149.  Thus,  he  may  be  called  l^  the  plaintiff  to 
prove  the  defendant's  handwriting ;  Dickinton  v,  PrenHce^  4  Esp.  32. ; 
or  by  the  defendant  to  prove  ilkgality  ;  Brard  v.  Ackemuin,  5  JStp. 
1 19.  Rich  V.  Topping,  Peake,  224. ;  or  payment ;  Humphrey  v.  Moxom, 
Peahe,  52,  Ana  it  is  no  objection  that  he  is  a  prisoner  on  a  charge  of 
having  forged  the  bill.  Barber  v.  Gingell,  3  £jp.  62.  But  where  the 
acceptor  has  accepted  the  bill  for  the  accommodation  of  the  drawer 

i'the  witness),  the  latter  was  held  not  a  competent  witness  for  the  d&> 
endant ;  for  if  the  plaintiff  should  fail,  the  witness  would  be  discharged 
from  his  liability  to  indemnify  the  defendant  against  the  costs  of  the 
action  on  the  bill.  Jones  v.  Brooke,  4  Taunt,  &4.  But  the  late  act, 
3  &  4  W.  4.  c.  42.  s.  26.,  has,  it  seems,  altered  the  law  in  this  case ;  for 
where  the  acceptor,  being  sued  by  the  indorsee,  pleaded  an  acceptance 
for  the  accommodation  of  the  drawer,  and  usury  between  the  arawer 
and  the  plaintiff,  and  the  replication  denied  the  usury,  Cresswell  J.  ad- 
mitted the  drawer  as  a  witness  for  the  defendant.  FSght  p.  Hwmmond, 
2M.4rG.  383.  a.  (a).  Where  the  witness  had  become  bankrupt,  and 
the  costs  were  provable  under  the  commission,  and  he  had  obtained 
his  certificate,  he  was  held  admissible  at  common  law.  Brind  v.  Bacon, 
5  Taunt,  183.  Moody  v.  King,  2B.4rC,  558.  Where  a  bill  has  been 
drawn  by  one  partner,  in  fraud  of  the  rest,  to  pay  a  separate  creditor, 
a  copartner  is  a  competent  witness  for  the  acceptor  in  an  action  against 
him  oy  the  creditor  to  prove  the  want  of  authority.  Bidley  v.  Taylor, 
\3East,  175. 

Ittdorser,]  In  an  action  by  the  indorsee  against  the  drawer  or  ac* 
ceptor,  the  indorser  is  (without  the  aid  of  3  &  4  W.  4.  c.  42.),  a  com- 
petent witness  either  for  the  plaintiff  or  the  defendant ; — for  the  plaintifl; 
because,' though  the  plaintiff's  succeeding  in  the  action  may  prevent  him 
£nm  calling  for  payment  from  the  indorser,  it  is  not  certam  that  it  will ; 
and  whatever  part  of  the  bill  or  note  the  indorser  is  compelled  to  pay, 
he  may  recover  a^n  from  the  drawer  or  acceptor  ;— fi>r  tne  defendant, 
because  if  the  plaintiff  fails  against  the  drawer  or  acceptor,  he  is  driven 
either  to  sue  the  indorser,  or  to  abandon  his  claim.  Bmfley  on  BUlt, 
422.  He  may  be  called  for  the  plamtiff  to  prove  his  own  mdorsement ; 
Rkhardton  v,  Allan,  2  Stark,  334. ;  or  (upon  a  bill  dmwn  for  his  own 
accommodation)  that  the  plaintiff  the  indorsee,  gave  him  value  for  it ; 
Shuttleworth  v,  Stephens,  1  Camp,  408. ;  or  that  the  defendant  promised 
to  pav  the  bill  after  it  became  due ;  Stevens  v,  Lynt^  2  Camp  332. 
For  the  defendant  the  indorser  may  be  called  to  prove  that  he  had  paid 
the  bill ;  Charrington  v,  MUner,  Peake,  6. ;  Birt  v,  Kirshaw,  2  East, 
458. ;  or  that  an  unstamped  bill,  dated  abroad,  was,  in  fact,  made  here. 
Jordame  o.  LaMrooke,  7  7\  J2.  601.  . 

In  an  action  by  the  indorsee  against  the  acceptor,  the  indorser* 
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though  released  by  the  defendanti  was  held  incompetent  to  prove  for 
him  that  he  delivmd  the  bill  to  the  plaintiff  merely  for  the  purpose  of 
procuring  payment  as  agent  for  the  \«itne88,  on  the  ground  that  the 
success  of  the  plaintiff  would  make  it  more  difficult  for  the  witness  to 
get  back  his  money  than  if  he  failed.  Buckland  v.  Tankard,  5  T,  E» 
578.  But  this  decision  has  been  doubted.  Birl  v,  Kershaw,  2  East, 
458.,  1  PhUl.  Ev.  63.,  6th  ed. ;  and  in  Reav  v.  Pachvood,  1  A.^E.  917., 
the  plaintiff's  indoirser  was  admitted,  witnout  a  release,  to  prove  pay- 
ment by  the  acceptor  to  the  plaintiff,  though  he  stated  on  the  voire  dtre 
that  he  had  received  money  from  the  defendant  to  pay  it,  and  was 
therefore  liable  to  the  defendant  in  damages,  if  he  neglected  to  pay» 

In  an  action  against  the  indorser  of  a  bill,  a  prior  indorser,  for  whose 
accommodadon  the  bill  was  indorsed  by  the  defendant,  and  who  has 
become  bankrupt  and  obtained  his  certificate,  is  a  competent  witness  for 
the  defendant ;  since  the  amount  of  the  bill  and  the  costs  sustained  by 
the  defendant  are  proveable  against  the  estate  of  the  witness  by  6  G.  4. 
c  16.  8.  52.     BoMMeit  v.  Dodgm^  9  Bing.  653. 

Drawee  or  acceptor,]  The  acceptor  is  a  competent  witness  for  the 
plainuff  to  prove  that  he  had  no  effects  of  the  drawer,  the  defendant, 
m  his  hands ;  Staplei  v,  Oidnes,  I  E^.  332. ;  for  though  the  plaintiff 
recovers,  the  witness  remains  liable  to  the  defendant.  So  the  drawee 
may  be  called  to  prove  the  same  fact.  Legge  v.  Thorpe,  2  Camp,  310. 
In  an  action  against  a  drawer,  it  was  held  that  the  acceptor  was  not 
a  competent  witness  for  the  defendant  to  prove  a  set-off;  on  the 
ground  that  he  was  answerable  to  the  drawer  onlv  to  the  amount  which 
the  plaintiff  recovered  against  the  defendant ;  iimnwar'mg  v.  Mutton, 
I  Siark.  83.;  yet  it  seems  that  the  drawer  would  be  entitled  to  call 
upon  the  acceptor  for  the  full  amount  of  the  bill.  Bayiey  on  B'dls,  424. 
6ee  Reid  o.  Fumival,  IC.Sf  M,  538.  A  declaration  by  the  drawee, 
that  the  drawer,  the  defendant,  had  no  effects  in  his  hands,  would,  it 
seems,  be  evidence  acainst  the  drawer,  if  made  at  the  time  of  present- 
ment, though  not  if  made  subsequently  ;  Prideaux  v.  Collier,  2  Stark, 
57. ;  on  the  ground  that  the  drawee  is,  for  that  purpose,  the  agent  of 
the  drawer. 

In  an  action  against  the  drawer  and  indorser  of  a  bill,  the  acceptor 
was  cidled  for  the  defendant  to  prove  that,  after  bein^  accepted  by  him 
and  indorsed  by  the  defendant,  the  bill  was  put  into  his  (the  ac- 
ceptor's} hands  for  the  purpose  of  getting  it  discounted ;  that  he  took 
it  for  that  purpose  to  the  plaintiff,  who,  having  got  hold  of  it,  refused 
either  to  aiscount  or  return  it.  It  was  held  that  the  witness  was  in- 
competent on  the  ground  of  interest ;  and  per  Lord  Tenterden,  "  The 
testimony  was  properly  rgected  :  It  appeared  by  the  statement  of  the 
defendant's  counsel  that  the  witness  was  answerable  for  the  payment 
of  the  bill  by  himself,  and  there  was  an  implied  undertaking  by  him  to 
indemnifv  I«owe  (the  drawer  and  defendant).  He  was,  tluerefore,  in* 
terested  m  the  result  of  the  action,  inasmuch  as  the  costs,  if  the  plain* 
tiff  succeeded,  would  ultimately  fall  on  himself."  Edmonds  v,  Lowe^ 
QB.^C.  407.  The  case,  however,  was  decided  before  3  &  4  W.  4. 
C.42.     See  FaUh  v.  M'lnt^re,  7  C.^  P,  44. 
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In  genera],  the  rules  and  cases  relating  to  the  proof  of  the  drawing, 
indorsing,  presentment,  and  notice  of  dishonour,  &c.  of  bills  of  ex- 
change, apply  also  to  promissory  notes.  Where  a  different  rule  pre^ 
vails,  the  distinction  will  be  noticed. 

"Payee  agmnst  Maker ^ 

The  making  of  the  note,]  The  making  of  the  note  is  proved  by 
proving  the  handwriting  of  the  defendant ;  or,  if  made  by  an  agent,  by 
proof  of  the  handwriting  and  authority  of  such  agent.  An  admission 
py  the  defendant  that  the  handwriting  is  his,  will  be  sufficient  proof  (in 
the  case  of  an  unattested  note)  though  it  was  made  pending  a  treaty  for 
a  compromise.  Weddridge  v.  Kenniion,  1  Esp,  143.  An  offer  on  the 
part  of  the  defendant,  alter  the  note  has  become  due,  to  nve  another 
note  to  the  plaintiff*  instead  of  it,  is  an  admission  of  the  plaintiff''s  title. 
Boionquet  v,  Anderson,  6  Etp.  43.  An  admission  of  his  signature  by 
one  of  the  parties,  will  only  be  evidence  against  himself.  Gray  v,  Palmert^ 
1  Etp.  135.  If  the  note  is  for  less  than  51.,  it  must  be  attested  by  a 
subscribing  witness,  7  G.  3.  c.  30.  s.  1.,  and  6uch  attesting  witness  must 
be  called ;  or  if  dead,  or  he  cannot  be  found,  his  handwriting  must  be 
proved,  and  some  evidence  must  be  given  of  the  identity  of  the  maker 
of  the  note.    Whiielocke  v.  Mutgrove,  IC/jr  M.511.    S.CS  7y.  541. 

Presentment,]  Where  the  promise  to  pay  b  general,  no  presentment 
to  the  maker  need  be  proved.  But  where  the  note  contains  in  the  body 
of  it,  and  not  merely  m  a  memorandum  at  the  foot,'  a  promise  to  pay  at 
a  particular  place,  a  presentment  at  such  place  must  be  proved ;  but 
notice  of  the  dishonour  to  the  maker  is  unnecessary.  Peane  v.  Pern* 
berthy^  3  Camp.  261.  Circumstances  which  would  excuse  the  present- 
ment, as  that  the  maker  could  not  be  found,  cannot  be  given  in  evidence 
under  the  general  allegation  of  presentment ;  Leeson  v,  Pigott,  Baytey 
on  BUti,  324. ;  and  see  Smith  v.  Bellamy,  2  Stark.  223.  \ffvne  v.  AUely, 
^B.4r  Ad.  624. ;  anti,  p.  214. ;  but  if  a  note  be  made  payable  at  a  par- 
ticular town,  and  the  maker  has  no  residence  there,  a  presentment 
at  the  banking-houses  there  will  support  ah  allegation  that  it  was  pre- 
sented there  to  the  maker.  Hardy  v.  Woodroofe,  2  Stark,  319.,  Bavley 
on  BUU,  324.  A  note  payable  at  two  places  may  be  presented  at  eittier. 
Beedung  o.  Gower,  Hoit,  N,  C,  P.  313.  In  an  action  on  a  note  payable 
on  demand,  a  demand  need  not  be  alleged  or  proved ;  for  the  action 
itself  is  a  demand.  RumbaU  v.  Ball,  10  Mod.  38.  Where  a  promissory 
note  was  in  the  following  form :  **  I  promise  to  pay  to  M.  or  bearer, 
on  demand,  the  sum  of  16/.  at  sight ;"  it  was  held  that  an  action  was 
not  maintainable  without  a  preseotment  for  sight  Dixom  v,  NutUUL 
IC.M.^  R.  307. 

Evidence  under  the  common  connU^  A  nromissory  note  is  evidence 
of  money  lent  by  the  payee  to  the  nudcer.  Bayleu  on  Bills,  286. 
Where  a  note  cannot  be  given  in  evidence  for  want  oft  a  proper  stamp, 
the  plaintiff*  ma^  recover  on  the  consideration  of  the  note,  if  the  de- 
claration contains  counts  on  such  consideration,  and  if  he  is  not  pre* 
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eluded  from  availing  himself  of  them  hy  the  terms  of  his  particular. 
Farr  v.  Pnce^  1  Ea»U  ^*  And  the  note  may  be  used  as  evidence  of 
the  terms  of  a  loan  of  money,  though  avoided  by  an  alteration  without 
a  fresh  stamp.  Sutton  v,  Toomer,  lB.JJrC.4fl6,  So  illegality  in  a  note, 
gjven  to  secure  a  pre-existing  debt,  will  not  prevent  a  recovery  of  the 
debt.  Per  Bayley  J.  Ilnd,  The  plaintiff  will  not  be  allowed  to  resort 
to  the  money  counts,  if  the  note  has  been  lost ;  unless  he  can  prove 
it  destroyed,  or  shew  that  the  defendant  cannot  be  again  subjected  to 
the  payment  of  it.  Dangerfield  v,  Wilby,  4  Esp,  159.  Nor  can  he 
resort  to  them,  where  he  has  made  a  note  his  own  by  laches.  Camdge 
V.  Alienby,  6B.^a  373. 

Indortee  against  Afaker, 

In  an  action  on  a  promissory  note  by  an  indorsee  against  the  maker, 
the  plaintiff  will  have  to  prove  the  makmg  of  the  note  by  the  defendant, 
and  the  indorsement  stated  in  the  declaration,  if  traversed. 

It  has  been  already  stated,  ante,  p.  209,  810.  in  what  manner  an  in- 
dorsement, and  what  indorsements,  are  to  be  proved.  Where  indorse- 
ments are  unnecessarily  mentioned,  as  in  declaring  upon  a  note  made  to 
payee  or  bearer,  they  must,  if  traversed,  be  proved.  fVt^fnam  v.  Bend, 
1  Can^.  175.    But  the  finding  on  such  an  issues  would  be  immaterial. 

Evidence  under  the  common  counts,]  A  promissory  note  is  only  evi- 
dence on  the  money  counts  as  between  immediate  parties.  We^ani  v. 
Bend,  1  Can^,  175. 

Indorsee  against  Indorser, 

In  an  action  by  an  indorsee  against  the  indorser  of  a  promissory 
note,  the  traversable  allegations  are,  the  defendant's  indorsement ;  the 
presentment  to  the  maker  ;  his  default ;  and  notice  to  the  defendiuit  of 
the  dishonour.  The  indorsee  of  a  note  cannot  declare  against  his  in- 
dorser as  maker,  e?en  when  the  latter  has  indorsed  a  note  not  payable 
or  indorsed  to  him,  so  that  the  indorsee  cannot  sue  the  maker.  For  it 
is  not  true  that  every  indorser  of  a  note  is  a  fresh  maker,  though  every 
indorser  of  a  At//  is  in  the  nature  of  a  fresh  drawer.  Gumnell  v.  Herbert, 
5A.^E.^3e. 

Indorsement.]  In  what  manner  an  indorsement  must  be  proved  has 
been  already  stated.  It  admits  all  prior  indorsements,  and  also  the 
handwriting  of  the  maker.    Free  v.  Hawkins,  HoU,  N*  P,  C.  550. 

Presentment,]  In  what  manner  a  note  or  bill  of  exchange  must  be 
presented,  has  been  stated,  ante,  p.  212.  Where  a  note  is  made  pay- 
able in  the  body  of  it  at  a  particular  place,  it  must  be  presented  there. 
But  if  issue  b  jomed  on  ttie  fact  of  such  presentment,  a  promise  by  the 
defendant  to  pay  the  note  is  evidence  against  him.  Croxon  v.  Worthen^ 
bM.^W.  5.,  anti,  p.  214. 

Notice  of  dishonour.'^  It  has  been  before  stated  by  and  to  whom,  and 
within  what  time,  notice  must  be  given ;  and,  what  will  be  considered  suf- 
ficient proof  of  the  delivery  of  the  notice,  and  of  its  contents,  ante,  p.  216, 


234f  Assumpsii  on  Promtssory  Nates^ 

217.  It  has  also  been  shewn  in  what  cases  proof  of  nodce  may  be  dis- 
pensed with  by  an  acknowledgment  on  the  part  of  the  defendsjit  of  his 
liability.  Where  the  payee  of  a  note  indorses  it  for  the  accommodation  of 
the  maker,  it  is  still  necessary  to  give  notice  to  the  payee  in  order  to 
charge  him,  and  it  is  no  defence  that  it  was  agreed  between  the  parties 
that  the  note  should  not  be  put  in  force.    Free  v»  Hawkins,  8  Taunt.  92. 

Evidence  under  the  common  counU^  An  indorsement  is  evidence  of 
money  lent  by  the  indorsee  to  the  indorser.  Kestebower  v.  2^tg,  Bay^ 
ley  on  Bills,  288. 

Competency  of  Witness, 

Maker,)  The  maker  of  a  promissory  note  is  a  competent  witness 
for  the  plaintiff,  in  like  manner  as  the  acceptor  of  a  bill  of  eschange ; 
and  one  of  the  joint  makers  of  a  note  is  a  competent  witness  for  the 
plaintifi^  to  prove  the  signature  of  the  defendant,  the  other  joint  maker. 
York  V,  Blott,  6  M,  Sf  S.IX,  In  an  action  by  the  indorsee  against  the 
payee  of  a  note,  the  maker  may  be  called  to  prove  an  alteration.  Lewi 
V.  Essex,  %  Esp,  Dig,  811.,  4th  ed.  And  he  may  be  called  to  prove  a 
notice,  ia  an  action  by  indorsee  against  indorser.  Fenmmg  v.  SMUe^ 
woHhj  Bayley.  on  Bills,  422. 

It  was  held  that,  at  common  law,  a  joint  maker  of  a  promissory 
note,  b  not  a  competent  witness  for  the  defendant  to  prove  a  plea 
of  illegality  of  consideration  in  an  action  brought  against  the  other 
maker  alone.  Nor  was  he  rendered  competent  by  having  paid  the 
plaintiff  half  the  amount  of  the  note  before  action  brought,  the  note 
bearing  interest  on  the  face  of  it,  and  a  year's  interest  having  been  due 
at  the  time  of  the  payment ;  for  he  would  have  been  liable  for  contri- 
bution in  respect  of  such  interest.  Slegg  v,  PhUCps,  ^  A,^  E,  852. 
But  Stat.  3  &  4  W.  4.  c.  42.  sect.  26.  has  rendered  a  joint  maker  com- 
petent for  the  other  maker;  for  contribution  could  not  be  obtained 
from  him  without  producing  the  record  of  the  recovery  against  the  de- 
fendant Russell  V,  Blake,  2  M,  4  G,  374.  In  an  action  by  payee 
against  one  of  three  joint  makers,  another  of  the  makers  was  held  oom«> 
petent  for  the  plaintiff  to  prove  the  making,  though  be  stated  on  the 
voire  dire  that  he  and  the  other  maker  (not  sued)  signed  as  sureties  of 
the  defendant,  and  that  his  co-surety  was  insolvent.  Page  v.  Thomas, 
eM,^W.  733. 

Ind^>rser.]  The  indorser  of  a  note  is  in  general  a  competent  witness 
either  for  the  plaintiff  or  defendant,  in  an  action  by  a  subsequent  in- 
dorsee against  the  maker.  But  the  payee  of  a  note  made  for  his  accom- 
modation, who  has  become  bankrupt  and  obtained  bis  certificate 
subsequently  to  the  date  of  the  note,  was  hdd  (beCbre  3  &  4  W.  4. 
c  42.)  not  a  competent  witness  for  the  defendant,  the  maker,  to  prove 
that  the  note  was  indorsed  to  the  plaintiff  after  it  became  due ;  for  he 
was  no  longer  liable  to  the  plaintiff,  though  he  still  remained  liable 
to  the  defendant,  if  the  latter  should  be  compelled  to  pay  the  note» 
Maundrell  v,  Kennett,  1  Camp,  408.  (»).  The  payee  of  an  accoromoda* 
6on  note,  who  has  indorsed  it  to  the  plaintiff,  was  held  competent  for 
the  plaintiff  to  prove  that  he  indorsee  it  for  a  valuable  consideration ; 
having  an  equal  interest  on  both  sides.     If  the  plaintiff  succeeds^  the 
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witness  becomes  liable  to  the  defendant;  if  the  defendant  succeeds,  the 
witness  remains  liable  to  the  plaintiff.  SktUtleworlh  v.  St^phent, 
1  Camp,  407. 
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By  a  traverse  of  the  allegations  in  the  declaration/the  plaintiff  may 
be  oalled  upon  to  prove  the  following  facts  ;  viz,,  the  subscription  or 
execution  of  the  policy  by  the  defendant ;  the  interest  of  the  party  as 
averred ;  the  putting  of  the  goods  &c.  on  board,  when  the  policy  is  oa 
goods  ;  the  inception  of  the  risk  :  compliance  with  warranties,  if  any ; 
a  licence,  for  the  purpose  of  l^alizing  the  voyage,  in  some  cases  ;  die 
loss ;  and  the  amount  of  it. 

Proof  cf  the  po&cy^  On  a  plea  of  non  auumpiht^  the  policy  must  be 
produced  and  proved  ;  and  if  subscribed  by  an  agent  of  the  defendant, 
the  handwriting  and  authority  of  the  agent  must  be  proved.  If  the  au- 
thority was  in  writing  it  should  be  priMuced.  The  authority  may  also 
be  proved  by  shewing  that  the  defendant  has  recognised  the  act  of  the 
agent  in  this  instance,  or  in  other  similar  instances  in  which  the  same 
agent  has  subscribed  policies  for  the  defendant;  Neal  v,  Eroing, 
I  JCsp,  61. ;  and  where  a  witness  stated  that  he  was  authorized  by 
power  of  attorney,  but  added  that  the  defendant  had  been  in  the  habit 
of  paying  losses  upon  policies  which  the  witness  had  subscribed  in  his 
name.  Lord  EUenborough  ruled  that  the  power  of  attorney  need  not  be 
produced.  HauMon  v,  Ewbank^  4  Camp,  88.  Brockeibank  v.  Sugrue^ 
5  CJJr  P,  21.  Where  a  witness  proved  the  agent's  handwriting,  and 
swore  that  he  had  often  observed  him  sign  policies  for  the  defendant, 
but  had  not  seen  any  general  power  of  attorney  from  the  defendant 
to  the  agent,  nor  did  he  know  that  the  defendant  had  given  any  au- 
thority to  sign  the  specific  policy,  nor  was  he  acquainted  with  any 
instance  in  which  the  defendant  had  paid  a  loss  upon  a  policy  so 
subscribed,  the  proof  of  agency  was  held  incomplete.  Courteen  o, 
TouM€y  1  Camp.  43. 

Parol  evidence  of  statements  made  by  parties  at  the  time  of  effecting 
the  policy  is  not  admissible  for  the  purpose  of  controlling  its  operation. 
Wetton  V.  Ernes,  1  Taunt,  116.  But  the  usage  of  triule  wiU  be  re- 
^urded  in  the  construction  of  it,  and  every  underwriter  is  supposed  to 
be  ac<juainted  with  it.  Nobie  v,  Kennowav,  2  Doug,  510.,  and  cases 
cited  ro  Park  on  Insurance,  Ch.  il.     See  ante,  p.  1 1.  13, 14. 

Interest  in  tie  ship,  how  proved.]  The  interest  in  the  ship,  as  stated 
in  the  deckuation,  may  be  proved,  primd  facie,  by  evidence  of  posses- 
sion of  the  ship  ;  or  of  acts  of  ownership,  as  directing  the  loading  of 
the  ship,  purchasing  the  stores,  paying  the  people  employed,  &c. 
Jmery  v,  Roaefs^  1  Esp.  207.  Thomas  v,  Foyle,  5  Esp,  88.  A  com- 
mon mode  of  proof  is  to  call  the  captain  or  master,  who  will  prove  that 
he  was  appointed  and  employed  by  the  parties ;  and  though  it  should 
appear,  on  cross-examination,  that  the  plaintiff  claims  under  a  bill  of 
sale,  it  is  not,  on  that  account,  necessary  for  him  to  produce  the  bill, 
or  the  ship's  register,  unless  such  further  evidence  should  be  rendered 
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necessary  in  support  ot  the  prima  facie  case  of  ownership,  in  conse- 
quence of  the  adduction  of  contrary  proof.  Robertson  v,  French^ 
i  Eatt^  137.  The  certificate  of  registry  is  not  even  prima  facie  evi- 
dence of  ownership  in  favour  of  the  plaintiff;  for  though  registration 
is  necessary  to  complete  the  title,  it  is  not  therefore  evidence  of  it. 
Pirie  v.  Anderson^  4  Taunt.  652.  Where  the  interest  is  averred  in 
parties  who  have  never  been  in  possession  of  the  ship,  it  wiU  be 
necessarv  to  prove  the  ownership  of  the  persons  under  whom  such 
parties  claim,  and  the  derivative  title  from  them,  vk,  the  bill  of  sale, 
and  the  registry  of  the  ship  according  to  the  last  register  act,  3  & 
4  W.  4.  c.  55.  ss.  31. 34.  As  to  the  proof  of  registration,  and  the  efiect 
of  such  proof,  see  ante,  pp.  65.  151. 

Interest  in  goods,  how  proved.]  The  interest  in  the  goods  may  be 
proved,  0nf»d^cif,  like  the  interest  in  the  ship,  by  evidence  of  posses- 
sion ancf  acts  of  ownership.  It  is  also  fre(]uently  proved  bv  tne  pro- 
duction of  the  bill  of  lading.  A  bill  of  lading  directing  the  delivery  of 
the  goods  to  the  consignee  is  evidence  of  interest  in  him  ;  and  where 
made  deliverable  to  the  consignor,  and  indorsed  by  him  either  specially 
or  in  blank,  it  is  evidence  of  interest  in  the  indorsee,  or  holder. 
M^ Andrew  v.  Bell,  1  Esp.  373.  lAdcharrow  v.  Mason,  2  T.R.  71. 
The  signature  of  the  deceased  master  to  the  bill  of  lading,  as  it  has  the 
effect  of  charging  himself,  is  evidence  of  the  interest  of  the  consignee ; 
but  not  if  the  master  qualifies  his  acknowl^gment  by  the  words 
"  contents  unknown."  Haddow  v.  Parry,  3  Taunt.  303.  Nor  is  the 
captain's  signature  evidence,  if  he  is  alive.  Semb.  Dickson  v.  Lodge, 
1  Stark.  226.  Where,  to  prove  property  in  a  cargo  by  purchase  be- 
yond seas,  the  plaintiff  produced  a  bill  of  parcels  of  one  Gardener  at 
Fetersburgh  with  his  receipt  to  it,  and  proved  his  hand,  Lee  C.  J.  ad- 
mitted it  as  evidence  against  the  insurers.  Russet  v.  Boheme,  2  Stra, 
1127.  By  statute  5  G.  4.  c.  94.  s.2.  any  person  (ailer  1st  October, 
1826)  intrusted  with,  and  in  possession  of,  any 'bill  of  lading,  dock 
warrant,  warrant  or  order  for  delivery  of  goods,  &c.,  shall  be  deemed 
and  taken  to  be  the  true  owner  of  the  gocnis,  so  as  to  give  validity  to 
any  contract  for  sale  of  the  goods,  or.  any  deposit  or  pledge,  provided 
there  be  no  notice,  by  the  documents  themselves,  that  the  person  in*> 
trusted,  as  aforesaid,  was  not  the  actual  owner.  An  averment  that  the 
plaintifBi  were  interested  in  the  profits  arising  from  the  sale  of  goods 
which  H.  and  Co.  had  sold  to  them,  is  not  satisfied  by  shewing  a  void 
verbal  agreement  for  the  sale  to  the  plaintiffs  not  capable  of  being  en- 
forced against  H.  and  Co.    Stockdale  v.  DutUop,  QM.  S^  W.  224. 

Interest,  variance  in  proof  of]  A  material  variance  in  proof  of  the 
alleged  interest  will  be  fatal.  Thus,  where  it  is  averred  that  the  in- 
terest is  in  a  single  person,  and  that  the  policy  was  made  on  his  ao 
count,  and  for  his  use  and  benefit,  and  it  is  proved  that  the  interest  is 
in  several,  and  that  the  policv  was  made  on  their  joint  account,  it  is  a 
fatal  variance.  Bell  v.  AnJey,  IQEcut^  141.  Carruthers  v.  Shedden, 
1  Marsh.  416.  S.  C.  6  Taunt.  14.  But  if  it  be  averred  that  the  plain- 
tiff was  interested  at  the  time  of  effecting  the  policy,  it  is  sufficient  to 
shew  that  he  was  interested  at  the  commencement  of  the  risk.  Rhind 
V.  IVilkinson,  2  TautU.  237.  Where  a  policy  averred  the  interest  to  be 
in  A.  B.,  who  was  interested  at  the  time,  it  is  sufficient  to  prove  an 
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adoption  of  the  policy  by  A.  B.  after  the  loss.  Hagcdom  v,  OHverson, 
2M.4rS.  485.  By  the  new  rules  of  pleading,  interest  may  be  averred 
in  A.  B.  C.  and  D.,  **  or  some  or  one  of  them."  The  interest  of  a  ship- 
owner in  the  pro6t  expected  from  earning  his  own  goods  in  it,  is  pro- 
periy  described  and  insured  bb  freight,  Uevaux  v.  J* Anson,  5  New  Ca,  519. 

Inception  of  the  risk.'j  Where  the  vessel  is  lost  in  the  course  of  a 
▼oyage  for  which  she  is  insured,  some  proof  of  the  inception  of  the 
▼oyage  or  risk  must  be  given.  Kotter  v.  Innei,  B.  <$•  M.  336.  This 
may  be  proved  by  some  of  the  crew ;  or  proof  of  a  particular  des- 
tination by  charter-party  will  afibrd  a  presumption  tnat  she  sailed 
on  the  chartered  voyaee  ;  so  proof  of  her  clearing  out  for  a  particular 

Eort  is  evidence  that  she  set  sail  for  that  port  when  she  dropped  from 
er  moorings.  Per  Lord  Ellenborough  G.  J.,  Cohen  v.  Hinckley,  2  Camp. 
68.     Marth,  Int.  715.     So  proof  of  a  convoy-bond  for  a  particular 

Eort,  signed  by  the  captain,  coupled  with  the  testimony  of  the  custom- 
ouse  officer  that  a  certificate  and  other  papers  for  such  a  voyage 
would,  in  the  regular  course  of  office,  be  delivered  to  the  captain 
before  he  sailed,  together  with  proof  of  his  sailing,  has  been  hela  evi- 
dence of  the  ship  having  sailed  on  such  voyage.  S.  C,  ibid,  A  licence 
for  the  port  mentioned  in  the  policy  is  evidence  to  the  same  effect. 
Mankali  v,  Parker^  2  Camp.  69.  If  the  declaration  avers  that  the  ship 
sailed  after  the  making  or  the  policy,  but  in  fact  it  was  before,  the 
variance  is  not  matenal.  Peppin  v,  Solomons,  5  T.  R,  496.  A  policy 
on  a  ship  '*  at  and  firom  "  a  place,  attaches  during  her  stay  there  oefore 
she  sails.  Palmer  v.  Manhall^  8  Bing.  79.  But  where  the  policy  is 
oiifi^M**BX  and  from,"  &c.,  it  attaches  only  when  the  ship  is  at  the 
place  in  a  condition  to  b^n  to  take  in  her  cargo.  Wii&amion  v.  Innes, 
Ibid.  81.  (n).  S.  C.lM.^  Bob,  88.  Where  the  ship,  being  in  a  con- 
dition to  receive  the  cargo,  was  lost  by  an  accident  in  endeavouring 
to  get  her  out  of  dock,  and  thereby  became  unable  to  take  the  cai|^ 
on  board,  and  the  policv  on  freight  covered  **  all  perils,  losses,  and  mis- 
fortunes," it  was  held  that  the  risk  attached.  Devaux  v,  nP Anton, 
6  New  Ca.  519.  It  seems  that  the  opinion  of  brokers  and  merchants 
is  admissible  to  shew  when  the  outward  bound  risk  determined,  in 
order  to  shew  when  the  homeward  bound  risk  commenced.  Camden 
V.  Cawhy,  1  W.  BL  417. 

Shipment  of  the  goodt.]  The  shipment  of  goods  on  board  is  usuallv 
proved  by  the  captain  ;  and,  if  he  be  dead,  the  production  of  the  bill 
of  lading  and  proof  of  his  handwriting  will  be  evidence  of  the  shipping, 
as  well  as  of  tne  interest.  Haddow  v.  Parry,  3  Taunt.  306.  The  copy 
of  an  official  paper,  made  in  pursuance  of  an  act  of  parliament  by  an 
officer  of  the  customs,  containing  an  account  of  the  cargo  and  a  report 
of  the  goods  on  board,  is  evidence  to  prov£  the  shipping.  Johnton  v. 
Ward,  6  E^.  49.    See  ante,  p.  146, 147. 

In  an  action  upon  a  policy  on  freight,  the  assured  must  shew  that  some 
freight  would  have  been  earned,  either  by  proving  that  some  goods 
were  put  on  board,  or  that  there  was  some  contract  for  doing  so. 
Flint  V.  Flemyng,  1  B.  4*  Ad,  48. 

Compliance  with  warrantiet.]  Where  the  policy  contains  a  warranty, 
a  literal  and  strict  compliance  with  it  must  be  proved  ;  it  is  not  sum- 
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cient  to  sbew  fomething  tantamount  to  a  perfonnance*  P^tumm  v. 
Watson^  Cowp.  785. ;  2  Sound.  200.  c.  (n) ;  Weir  v.  Aberdeen^  %B.4^ 
A,  320.  To  satisfy  a  warranty  '*  to  depart "  on  or  before  a  particular 
day,  the  vessel  must  be  out  of  port  on  or  before  that  day ;  a  wamnty 
'^  to  sail "  is  satisfied  by  the  snip  breaking  ground  and  getting  under 
weigh.  JIfotr  v.  Roy.  Ex.  Au.  Co.^  3  M.4r  S.^6l.  S.C.e  TmnU. 
241. ;  and  see  Lang  v.  Anderdon,  3  B.  ^  C,  495.  But  unless  she  is  un- 
moored, the  warranty  to  sail  is  not  complied  with.  Nekon  v.  Salvtuior^ 
M,  ^  M.  309.  Sailing  before  the  vessel  has  got  her  clearances  and  is 
equipped  for  the  voyage,  is  not  a  sailing  within  the  warranty.  RidtdMe 
V,  Newnham^  3  M,^%  ^Q,  It  is  not  satisfied  by  the  ship  leaving  the 
harbour  on  the  day  without  a  sufficient  crew  on  board,  though  the  re- 
mainder of  the  crew  are  engaged  and  ready  to  sail.  Graham  v.  Bm^ 
ra$,  bB.Sf  Ad.  1011.  Where  a  vessel  sailed  from  St.  Anne's,  Jamaiea, 
within  the  time  of  warranty,  with  her  cargo  and  clearances  on  board, 
and  called  at  another  port  in  Jamaica  for  convoy,  where  she  was  de- 
tained by  an  embargo  till  after  the  time  of  warranty,  it  was  held  that 
this  was  a  sufficient  sailing  from  Jamaica.  Bufid  v.  Nuit,  Cowp. GOl,; 
TkeUuuon  v.  Fcrguuon^  1  Douf.  361.  A  warranty  to  sail  on  a  certain 
voyage  not  after  a  certain  day,  it  is  complied  with  by  getting  out  of  the 
dockf  and  endeavouring  to  leave  the  harbour  in  the  prosecution  of  the 
voyage.  It  mi^t  be  otherwise,  if  the  warranty  were  to  sail  from  some 
particular  termmus.    Cockrane  v.  Fisher^  1  C,  M.  ^  R.  809. 

To  prove  the  sailing  with  convoy,  the  log-book,  or  the  official  letter 
of  the  commander  of  the  convoy  is  evidence*  JXIiraeU  a.  Joweti^ 
1  Esp.  427. ;  WaUon  v.  King,  4  Camp.  275. ;  anU,  p.  147. 

On  a  policy  on  goods,  in  order  to  prove  a  warranty  that  the  ship  in- 
sured was  a  Danish  ship,  proof  of  her  carrying  the  Hag  of  that  nation  at 
times  when  she  was  free  ftom  the  dancer  of  capture,  and  that  the  cap- 
tain addressed  himself  to  the  consul  of  that  nation  in  a  foreign  port,  was 
held  primd  fade  evidence.  Arcan^elo  v.  Thompson,  2  Camp.  690. 
Under  a  warranty  of  neutrality  it  is  sufficient  to  shew  that  the  ship 
was  neutral  when  the  risk  commenced.  Eden  v*  PaHmon^  2  Dong. 
732. 

There  are  also  certain  implied  warranties,  the  breach  of  which  will 

Creveot  the  plamtiff  from  recovering ;  as  that  the  vessel  is  seaworthy  ; 
ut  it  b  sufficient  if  she  is  seaworthy  at  the  time  of  sailing  Aam/tn  v. 
Woodman,  3  Taunt.  299.  PtimA  facie  a  ship  is  to  be  deemed  sea- 
worthy ;  Parker  v.  PotU,  3  Ihw,  Pari.  C  31. ;  but  where  the  inability  of 
the  ship  to  perform  the  voyage  becomes  evident  in  a  short  time  from  the 
commencement  of  the  risk,  the  presumption  is  that  it  arises  from  causes 
existing  before'  her  setting  sail  on  the  intended  voyage,  and  that  the  shm 
was  not  then  seaworthy  ;  andiheonusprobandi,  in  such  case,  rests  witn 
the  assured  to  shew  that  the  inability  arose  from  causes  subsequent  to 
the  commencement  of  the  voyage.  Per  Lord  Eldon,  WaUon  v.  Clark, 
]  Dow,  Pari.  C.  344. ;  see  also  Ihugla$  v.  Scaugall,  4  Dow,  ParL  C.  269. 
The  insured  are  not  entitled  to  recover  unless  they  equip  the  ship  with 
every  thing  necessary  to  her  nav^ation  during  the  voyage.  Law  v. 
ffolUngtwmrth,  7  T.K,  161.  A  ship  is  not  fit  for  a  voyage  unless  she 
sails  with  a  complete  crew  ;  a  crew  competent  for  the  voyage,  consider- 
ing its  length  and  the  circumstances  under  which  it  is  undertaken. 
Therefore  where,  on  a  voyage  from  Mauritius  to  London,  there  was  no 
one  on  board  competent  to  supply  the  captain's  place  in. case  of  illness. 
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tbe  undenrriten  were  held  to  be  discbaiged.  CMhrd  v.  Hunter^  M,  ^ 
Mi  103.^  But  where  the  assured  has  once  provided  a  sufficient  crew, 
the  negligence  of  the  crew  at  the  time  of  the  loss  is  no  brmch  of  the 
implied  warranty.  Bv^  v,  Roy.  Er.  Ast,  Co^  %  B.S^  A,  73.  There 
is  no  implied  warmntj,  on  the  part  of  the  owner  of  goods  insured, 
that  the  ship  shall  be  in  all  respects  properly  documented :  therefore, 
where  the  captun  neglected  to  mention  the  goods  in  the  ship's 
manifest,  as  required  by  13  &  14*  Car.  2.  c.  11.  &c.,  this  was  held  no 
defence  against  the  owner  of  the  goods.  Camdhers  v.  Gray,  3  Camp. 
148.  Where  a  question  arises  as  to  the  seaworthiness  of  a  ship,  ship* 
boilders,  though  they  have  never  seen  the  ship,  may  state  their  opinion 
on  examining  a  survey  taken  by  others  ;  it  being  a  matter  of  skill 
and  science,  Beckwith  v,  SydebotAam,  1  Camp,  117.  Thornton  v,  Roy, 
Kn,  Au,  Co,,  Peoke^  96.  I^e  ante,  p.  131.  As  to  the  effect  of  a  sen- 
tence of  a  foreign  court  of  admiralty  in  n^;ativing  a  warranty  of  neu- 
trality, ue  ante,  p.  144,  146. 

A  memorandum,  written  on  a  separate  piece  of  paper,  and  inclosed 
in  the  policv,  cannot  be  considered  a  warranty.  Pawson  v.  Bameveli^ 
1  Domg,  IS  (n).  But  it  is  immaterial  whether  the  warranty  is  on  the 
margin,  or  m  tbe  body  of  the  policy.  Bean  v,  Siupari,  1  Doug,  1 1 . 
J)e  Hahn  v.  Hartley,  1  T,  R.  343.  A  warranty  may  be  waived  by  a 
memorandum  on  the  policy  without  a  stamp,  itubbard  v.  Jackson, 
4  Taunt,  174.     Weir  v,  Aberdeen,  2B,^  A,  325. ;  ante,  p.  169. 

Licence,]  Where  the  vojrage  has  been  legalised  by  a  licence,  such 
licence  must  be  produced  and  proved,  unless  lost,  when  parol  evidence 
of  its  contents  is  admissible.  Kensington  v,  Inslis,  8  East,  273.  But 
where  a  licence  was  granted  by  the  secretary  ot  state  in  this  country, 
pursuant  to  48  0. 3.  c.  426.,  parol  evidence  was  excluded  on  the  ground 
that  there  must  have  been  some  register  of  it  preserved  in  the  office  of 
the  secretary  of  state,  which  would  be  better  than  parol  evidence. 
Rkind  V,  Wilkmson,  2  Taunt,  237.  By  the  above-mentioned  statute  a 
duplicate  of  the  order  in  council,  authorizing  the  grant  of  the  licence,  is 
to  be  annexed  to  it ;  if  therefore  the  licence  is  lost,  examined  copies 
of  the  order  in  coondl  from  the  council  books,  and  of  the  licence  in  the 
office  of  the  secretary  of  state,  must  be  produced,  as  the  best  secondary 
evidence ;  and  it  must  be  proved  that  the  licence  put  on  board  the 
ship  is  lost.  Eyre  v.  Palsgrave^  2  Camp,  606.  Proof  that  a  vessel,  war- 
ranted to  carry  a  French  licence,  remained  at  Bordeaux  a  month  after 
the  inspection  of  the  document  purporting  to  be  a  French  licence,  and 
of  other  documents,  by  the  officers  of  the  French  government,  is  prvnA 
faiie  evidence  that  the  document  is  genuine.  Everth  v,  Tunno,  1  Sttnrk, 
606.  The  licence  roust  be  shewn  to  apply  to  the  voyage  in  question. 
Barlow  v.  Mcintosh,  12  East,  31 1.  On  proof  that  goods,  which  cannot 
be  exported  without  a  licence,  were  duly  entered  for  exportation  at  the 
custom-house,  it  will  be  presumed,  as  againnt  insurers,  that  there  was 
a  licence  to  export  them.     Van  Omeron  v.  Dpwick,  2  Camp,  43. 

Proof  of  hss  hp  the  perils  of  the  sea,]  The  loss,  if  traversed,  must  be 
proved  to  have  happened  as  stated  in  the  declaration ;  therefore,  where 
goods  were  insured  at  and  from  M.  to  L.,  and  the  declaration  averred 
that,  af^er  the  loading  of  the  goods,  the  ship  departed  on  her  intended 
toyage,  and,  while  in  the  coarse  of  her  said  voyage,  was  lost  by  the 
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perils  of  the  seas^  it  was  held  that  this  allegation  was  not  8U|^rted  by 
proof  that  the  ship  was  lost  ai  her  moarhgt^  and  before  the  cargo  was 
completed.    AbUbol  v.  Bristow,  2  Marsh.  157.    .S^.  C.  6  Taunt.  464. 

A  loss,  occasioned  by  running  foul  of  another  vessel  by  misfortune* 
is  a  loss  by  the  perils  of  the  seas.  BvUer  v.  Fisher,  3  E^.  67.  So  if 
she  was  run  down  by  another  ship  through  ^ross  negligence.  jSiirt^  o. 
Scott^  4  Taunt.  126.  So  where  the  vessel  is  wrecked  in  conseauence 
of  the  barratrv  of  the  master.  Heuman  v.  Parish,  2  Camp^  J  49.  Where 
a  portion  of  the  goods  was  saved  from  the  wreck  and  got  on  shore,  but 
never  came  to  the  hands  of  the  owners,  Gibbs  C.  J.  heLd  it  a  total  loss 
by  the  perils  of  the  seas.  Bondrett  v.  Hentigg,  Holt,  N.  P.  C.  149.  So 
in  an  insurance  on  soods,  where  the  ship  was  stranded  within  a  few 
miles  of  the  port  of  destination,  disabled  from  proceeding,  and  lost, 
but,  while  she  lay  in  the  sand,  was  seized  by  the  commander  of  the 
place  at  which  she  was  stranded  and  the  goods  confiscated  by  him,  it 
was  held  that  the  goods  were  lost  by  the  perib  of  the  seas.  Hahn  v. 
Corhett,  2  B'mg.  205.  Where  the  insurance  was  on  living  cattle  war- 
ranted free  from  mortality,  which  in  the  course  of  the  voyage  were 
killed  by  the  rolling  of  the  ship,  it  was  held  a  loss  by  the  perils  of  the 
Eeas.  Lawrence  v.  Aberdem,  5  B.  Jjf  A.  109. ;  Gabatf  v.  Uoyd,  3  B.  ^ 
C.  793.  A  government  transport  had  been  insured  for  twelve  months, 
during  which  she  was  ordered  into  a  dry  harbour  the  bed  of  which  was 
uneven,  and,  the  tide  having  left  her,  she  received  dampge  by  taking 
ground  ;  this  was  held  to  be  a  loss  by  perils  of  the  seas.  Fletcher  v. 
IngUs,  2B.l^A,  315.  But  where  a  ship  was  hove  down  upon  a  beach, 
within  the  tideway,  to  repair,  and,  the  tide  rising,  she  was  bilged  and 
damaged ;  it  was  held  not  to  be  a  loss  occasioned  by  the  perils  of  the 
seas  ;  Thompson  v.  Whitmore,  3  Taunt.  227. ;  and  see  Phillips  o.  Barber, 
5  B.4r  A.\6l.  Where  the  ship  is  so  injured  by  worms  at  sea  as  to 
be  unable  to  proceed  and  condemned  as  irreparable,  this  is  not  a  loss 
by  perils  of  the  seas ;  Rohl  v.  Parr,  1  Esp.  445. ;  nor  where  one  English 
ship  sinks  another  by  firing  on  her,  supposing  her  an  enemy.  CuUen  v. 
Butler,  5  M.  ^  S.  4S\.  Where  two  ships  were  injured  by  collision, 
and  the  owners  of  one  were,  in  consequence,  compelled  by  a  foreign 
court  of  admiralty  to  pay  damages,  held  that  this  was  not  a  loss  by 
peril  of  the  seas ;  nor  could  they  recover  the  extra  expense  of  maintain- 
ing the  crew  whilst  the  ship  was  under  repair.  De  Faux  v.  Salvador, 
4  A.J^  E.  420. 

A  loss  by  perib  of  the  seas,  but  remotely  occasioned  by  the  negli- 
gence of  the  crew,  is  withm  the  policy.  Walker  v.  Maiiland,  5  B.4r 
A.  171. ;  and  see  Bishop  v.  Penlland,  1  B.S^C.  219. ;  Shore  v.  BentaU, 
1  B.^  C.  798  (n).  So  where  occasioned  by  the  mistake  of  the  mas- 
ter, provided  he  was  a  person  of  competent  skill  at  the  time  when  the 
policy  was  effected.    Phillips  v.  Headlam,  2B.^  Ad.  380. 

where  a  ship  was  disabled  by  perils  of  the  seas  from  pursuing  her 
vovage,  and  the  master,  to  defray  the  expense  of  repairs,  having  no 
other  means  of  drawing  money,  sold  part  of  the  goods  insured,  and 
applied  the  proceeds  towafds  the  repairs,  it  was  held  that  this  was  not 
a  loss  of  the  goods  by  perils  of  the  seas.  Sarquy  v.  Hohson^  2  J9. 4* 
C.  7.  S.  C.  4  B'mg.  131.,  1  F.  4-  <7.347.  A  ship  was  wrecked,  sunk, 
and  sold  by  the  owner  and  master  after  a  survey  by  captains  approved 
by  the  agent  of  Lloyd's.  Two  days  afterwards  sne  was  got  clear  off  by 
th^  purchaser  and  repaired,  but  at  great  expense.    She  might,  after  the 
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repairs,  have  returned  to  England  in  ballast,  of  with  certain  kinds  of 
cargo.  ^  Lord  Tenterden  said,  that  not  only  must  the  owner  act  ho- 
nestly in  the  sale,  but  the  underwriters  were  not  liable,  unless  he 
formed  the  best  and  soundest  judgment  that  could  be  formed  under 
the  circumstuices :  if  the  ship  coiHd  have  been  brought  to  England, 
eren  in  ballast,  so  as  to  ha?e  repaid  the  money  expended  in  repairs, 
they  ought  to  have  been  made  by  the  captain :  the  loss  of  a  voyage 
would  not  make  a  constructive  total  loss  of  the  ship.  He  \eSt  it  to  the 
jury  to  say,  whether  the  captain  exercised  a  sound  judgment  as  well 
for  the  benefit  of  the  underwriters  as  for  all  parties.  Dotfle  o.  Da/las, 
1  M.  4"  Ifob'  48.  Under  circumstances  very  similar  to  the  above,  where 
the  ship  was  sold  for  18/.,  got  off  by  the  purchaser  in  five  days,  and 
repaired  at  an  expense  of  750/.,  and  was  then  worth  1800/. ;  Bay  ley  B. 
aaid,  "  If  the  situation  of  tlie  ship  be  such,  that  by  no  means  within 
the  master's  reach  it  can  be  treated  so  as  to  retain  the  character  of  a 
ship,  then  it  is  a  total  loss.  If  the  captam,  by  means  within  his  reach, 
can  make  an  experiment  to  save  it  with  a  fair  hope  of  restoring  it  to 
the  character  of  a  ship,  he  cannot,  bv  selling  it,  turn  it  into  a  iotSi  loss. 
If  she  be  in  a  situation  such  that,  by  means  which  the  captain  could 
reasonably  use,  she  could  not  be  brought  to  retain  the  character  of  a 
ship,  it  is  a  total  loss.  Bona  fidet  in  the  captain  will  not  decide  the 
question,  for  if  he  sells  erroneously  what  is  entitled  to  the  character  of 
a  ship,  though  he  thinks  it  a  wreck,  it  will  not  do."  Gardner  v,  Sal* 
vadoTj  1  ilf.  4-  Hob.  1 16. 

A  ship  never  heard  of  is  presumed  to  have  foundered  at  sea.  Green 
V.  Brown^  2  Stra.  1 199.  Newby  v.  Reed^  Paries  Ins.  85.,  6M  ed.  In  order 
tfo  recover  in  such  case,  the  plaintiff  must  prove  that  the  vessel  sailed 
on  the  voyage  insured.  Cohen  v.  Hmckiey,  2  Camp,  51.  JCotlerv.  Innet, 
B.  ^  M.  S&.  It  is  sufficient  to  prove  that  the  ship  has  not  been 
heard  of  in  this  country  since  the  time  of  her  sailing,  without  callins 
witnesses  from  the  port  of  destination,  to  prove  that  she  never  arrived 
there.  TwemUm  v.  O^t&m,  2  Camp.  85.  The  time  within  which  a 
missing  ship  will  be  presumed  lost  must  be  regulated  by  the  circumstances 
of  the  case.  In  Houstman  v,  Thornton,  Noli,  N.  P.  C.  242.,  a  ship  which 
had  sailed  on  a  seven  weeks'  voyage,  and  had  not  been^  heard  of  for 
dght  or  nine  months,  was  presumed  to  be  lost.  ^  Where  it  was  proved 
that  the  vessel  sailed  on  the  vovage  insured  with  the  goods  on  board, 
and  never  arrived  at  her  port  of  destination,  and  that  a  few  davs  after 
her  departure  a  report  was  heard  at  the  place  whence  she  sailed  that 
she  had  foundered  at  sea,  but  that  the  crew  were  saved,  it  was  held  that 
this  was  sufficient  primd  facie  evidence  of  a  loss  by  the  perils  of  the 
seas,  and  that  the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or 
to  show  that  he  was  unable  to  procure  their  attendance.  Kotter  v. 
Beedf  6  B*  %f  C  19. 

Prof^ofhu  byjire.]  P^oof  that  the  ship  was  burned  to  prevent  her 
frlling  in  the  hands  of  the  enemy,  is  evidence  of  a  loss  by  fins.  Gordon 
V.  Bhmmngton^  1  Canip.  123.  8o  in  an  insurance  "  against  fire,  barratry, 
&c.,"  proof  that  the  ship  was  burned  by  the  negligence  of  the  master 
and  mariners  will  support  a  statement  of  loss  by  fire.  Butk  «.  Royal 
Ex.  A$g.  Co.  %B.Sf  Ji,  73.  But  in  an  insurance  on  goods,  if  the  goods 
are  burnt  in  consequence  of  being  put  on  board  in  bad  condition,  this. 
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being  occasioned  by  the  insurer's  own  act»  is  not  a  loss  by  fire  wkhtn 
th^  meaning  of  the  policy.    Boyd  v.  Dubaity  3  Camp,  133. 

Proof  of  lost  by  capture,]  Where  a  vessd  is  driven  by  a  gale  of  wiml 
on  an  enemy's  coast,  and  there  captured,  it  is  a  loss  by  capture.  Green 
V,  EliHilie^  Peake,  212.  The  books  at  Lloyd's  have  been  received  as  evi- 
dence of  a  capture;  but  not  of  notice  of  the  loss  to  the  underwriter. 
Abelv,PoU9t  3JE?ip.242.;  anie^  p.  147.  A  foreign  sentence  of  ooik 
demnation  is  not  evidence  of  a  capture ;  but  afber  other  proof  of  a 
capture  ii^  is  evidence  to  show  the  grounds  of  condemnation,  ilio/w 
shall  V,  Parker^  2  Camp,  69. ;  see  ante^  pp.  142.  144.  If  a  ship  al^er 
capture  is  restored  so  as  to  be  in  a  condition  to  pursue  the  voyage  in* 
sured,  and  is  afterwards  lost  on  another  voyage,  the  plaintiff  cannot  re^ 
cover  on  a  declaration  for  a  loss  by  capture.  Kvlen  Kemp  v.  Vigne^ 
I  T,  B.  304.  Proof  <^  a  capture  by  collusion  with  the  captain  will 
support  an  averment  of  loss  either  by  capture  or  barratry.  Arcawgeh 
V,  Thompson,  2  Camp,  t2i. 

Proof  of  ku  by  barratry,]  Barratry  is  a  fraud  committed  by  master 
or  manners  ai^ainst  the  owner  ;  therefore  the  act  of  the  owner  ia  not 
barratry.  Evidence  that  the  person,  who  acted  as  master  of  the  ship, 
carried  her  out  of  her  course  for  fraudulent  purposes  of  hia  own,  is 
prima  fack  evidence  of  barratry  without  negative  proof  that  the  penon 
so  actine  as  master  was  not  the  owner.  Roti  v.  Hunter^  4*  T.  i2. 33. 
Where,  however,  the  whole  ship  is  let,  the  freighter  is  owner  jpto  A^ 
vice^  and  barratry  may  be  committed  even  with  the  consent  of  the 
general  owner.  VaUejo  v,  Wheeler,  Cotop.  143.  Soarti  v.  Thormtam^ 
7  Taunt,  627.  Smuggling  by  the  captain,  on  his  own  account^  wtU  be 
evidence  of  barratry;  I^ckyerv,  Qfiey,  1  7\/2.252. ;  but  if,  by  the 
gross  negligence  of  the  owner,  the  mariners  barratrously  carry  smuggled 
goods  on  board,  the  underwriters  are  not  liable.  Pipon  v,  Cope^  1  Camp, 
434.  Proof  that  prisoners  of  war  rose  and  confined  all  the  crew  and 
put  them  on  shore  except  one,  who  was  heard  on  the  deck  in  con* 
yersation  with  them,  ia  evidence  of  barratry.  Uuck*  t,  Thomion,  £Mi^ 
N.P.C.20, 

Proof  of  Mtrandmg.]  Where  goods  are  insured  free  from  avec^ge 
unless  general,  or  the  ship  should  be  strandetl,  before  the  plaintbS*  eaa 
recover  for  a  partial  loss,  the  tirandwg  must  be  proved.  A  Hrikmgia 
not  sufficient;  it  is  merely  temporary,  or,  as  it  has  been  vulguly 
described,  "  a  touch  and  go ;"  in  order  to  constitute  a  strandiQg, 
the  ship  must  be  stationary.  iPDotigU  v.  Royal  Ex,  Ass,  Co,,  4  Censip. 
283.,  S,  C,  4  M,  4-  S,  503.  But  where  the  ship  was  fixed  from  fifteen 
to  twenty  minutes,  it  was  held  a  stranding.  Ba^er  v,  Towry,  1  JStarkm 
436.  If  a  ship  is  forced  ashore,  or  is  driven  on  a  bank,  and  remains  for 
any  time  on  the  ground,  this  is  a  strtinding,  without  reference  to  the 
degree  of  damage  she  sustains.  Uarman  v,  Vaux,  3  Camp,  431.  Th^ 
stranding  must  l^  of  the  shm  itself ;  the  stranding  of  a  lighter  conveying 
noods  from  the  ship  to  the  shore  will  not  nuike  the  insurer  liable. 
lioffman  v,  Marshaii,  2  New  Co,  383,  *'  A  stranding,'*  says  Mr.  Justioe 
Ba}  ley,  **  may  be  said  to  take  place  where  a  ship  tiS^es  the  ground,  not 
in  the  ordinarv  course  of  the  navigation,  but  by  reason  of  some  unibre* 
seen  accident.^'    Bishop  v,  Pcntiand,  1  B,S^  C,  22^, 
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^  Where  a  i^ip,  under  the  conduct  of  a  pilot  in  her  course  up  the 
river  to  Liverpool,  was,  against  the  advice  of  the  master,  fastened  at  the 
pier  of  the  dock  basin  by  a  rope  to  the  shore,  and  left  there,  and  took 
the  ground  and,  when  the  tide  left  her,  fell  over  on  her  side  and  bilged  $; 
this  was  held  to  be  a  stranding.    Carruthen  v.  S^botham,  ^M.^  S,T7». 
80  where,  in  the  course  of  a  voyage  upon  an  inland  navigation,  it  be^ 
came  necessary,  in  order  to  repair  the  navi^tion,  to  draw  off  the  water^ 
and  the  ship  in  consequence,  having  been  placed  in  the  most  secure  sitn* 
ation  that  could  be  found,  when  the  water  was  drawn  off  went  by  acd^ 
dent  upon  some  piles,  which  were  not  previously  known  to  be  there^  it 
was  held  a  stranding.     Rayntr  v.  Godmond,  5  B.ijf  A,  225.     So  wher^ 
in  the  course  of  the  voyage,  the  ship  was  b^  tempestuous  weather  forced 
to  take  shelter  in  a  harbour,  and  on  entering  it  struck  upon  an  anchm*,. 
and  being  brought  to  her  moorings  was  found  leaky  and  in  danger  oT* 
sinking,  and  on  that  account  was  hauled  with  warps  higher  up  the 
harbour,  where  she  took  the  ground  and  remained  fast  for  half  an  nour^ 
the  stranding  was  held  to  be  proved.    Barrow  v.  Bcil^AfB.^  C.739. 
A  ship  was  compelled  in  the  oourse  of  her  voyage  to  put  into  a  tide 
harbour,  and  was  there  moored  alongside  a  quay  in  the  usual  place  iot- 
mKkk  sh^M*    It  became  necessary,  in  addition  to  the  usual  moorings^ 
to  teten  her  by  tackle  to  posts  on  the  shore,  to  prevent  her  fid  ling  over^ 
ttpon  the  tide  leaving  her.    The  rope  with  which  she  was  fastened,  not 
being  of  sufficient  length,  broke  when  the  tide  left  the  vessel,  and  she 
fell  over  upon  her  side,  and  was  thereby  greatly  injured  ;  this  was  held 
to  be  a  stranding,  though  it  might  have  been  occasioned  remotdy  by 
die  negligence  of  the  crew.    Mr.  Justice  Bayley  said,  *'  So  long  as  the 
vessel  was  on  the  ground,  and  lashed  to  the  posts  on  shore,  she  W8» 
jlot  stranded ;  but,  when  she  fell  over  on  her  side,  and  lay  on  the  groond 
in  that  position,  she  was  stranded.    The  falling  over  was  not  in  the 
ordinary  course  of  the  voyage,  but  in  consequence  of  an  unforeseen 
aeddent  out  of  the  ordinary  course  of  the  voyage,  viz.  the  breaking  of 
the  rope."    Buhop  v.  Pentland,  7  B,  4r  a  219. 

But  where  the  taking  the  ground  is  in  the  ordinary  course  of  the 
oavigation,  and  no  more  than  is  usual  with  the  vessels  on  the  same 
voyage,  it  is  not  a  stranding ;  thus,  where  a  vessel  took  the  ground  in. 
the  ordinary  course  of  the  navigation,  and  afterwards,  being  moored  at 
a  quay,  on  the  ebb  of  the  tide  took  the  ground,  fell  over  on  her  side^ 
and  was  injured,  but  the  takiof  of  the  gfound  was  stated  by  a  witnein^ 
to  be  no  more  than  was  usual  with  vesseb  of  the  same  class  in  proceedihg 
up  the  same  navigation,  this  was  held  not  to  be  stranding.  Heame  v.* 
Edmundg^  \B.4r  B.  388.  "  Where  a  vessel,"  says  Lord  Tenterden, 
**  takes  the  ground  in  the  ordinary  and  usual  course  of  navigattoa 
and  management  in  a  tide  river  or  harbour,  upon  the  ebbing  of  the 
tide  or  from  natural  deficiency  of  water,  so  that  she  may  float  agaii» 
upon  the  flow  of  tide  or  increase  of  water,  such  an  event  shall  not 
be  considered  as  a  stranding'  within  the  sense  of  the  memorandumi* 
But  where  the  ground  is  taken  under  any  extraordinary  circumstances 
of  time  or  place,  by  reason  of  some  unusual  or  accidental  occurrence,, 
such  an  event  shall  be  cdnsidered  as  a  stranding  within  the  meaning  of 
the  memorandum."  fVffiit  e.  Hopwood,  SB,4r  m  34.  And  where  upon* 
the  ebbing  of  the  tide  a  vessel  took  the  gronnd,  in  a  tide  harbour,  in. 
the  place  where  it  v/as  intended  she  should,  but  in  so  doing  struck, 
against  some  hard  substance  by  which  two  holes  were  made  in  hcK- 

M  2 


244    .    Marine  Insurance* — Proof  of  Amount  of  Lou, 
l^toiD,  this  was  held  to  be  no  strandiDg.    JRngiford  v,  MarthaU^  8 

In  order  to  bring  the  case  within  the  stranding  mentioned  in  the 
cnemorandum  as  to  partial  loss,  it  must  appear  that  the  goods  were  on 
board  at  the  time ;  thus  where  hides  grew  putrified,  and  were  sold  in 
the  course  of  the  voyage  at  an  intermediate  port,  and  the  ship  waa 
4^terwardt  stranded,  it  was  held  that  this  was  not  a  performance  of  the 
condition  in  the  memorandum.    Rtmx  v.  Salvador ^  1  New  Ca.  526. 

Proof  of  amount  of  loss,]  Where  the  plaintiff  declares  for  a  total,  he 
may  give  evidence  of  a  partial,  loss.  Gardiner  v.  Crosedale,  I  IV,  BL 
li^S.  Rudcer  v,  Paltgrave,  1  Camp,  551,  S.C.  1  Taunt,^\9,  An  ad- 
justment is  proved  bv  evidence  of  the  signature  of  the  underwriter,  or 
his  agent,  with  proot  of  the  authority  of  the  latter ;  and  it  seems  that 
an  agent,  who  has  authority  to  subscribe  a  policy,  has  also  authority  to 
aign  an  a4justment  of  the  loss.  Richardson  v,  AnderMon,  1  Camp,  43  (n), 
jSk  adjustment  is  ov\y  prima  fade  evidence  against  the  underwriter,  and 
does  not  bind  him,  unless  there  was  a  full  disclosure  of  the  circum- 
stances of  the  case  ;  Shepherd  v,  Chewter^  1  Camp,  374. ;  and  fraud 
opens  an  adjustment ;  Christian  v.  Coombe,  2  Esp,  489.  An  adjustment 
does  not  require  a  stamp  ;  Wiehe  v,  Simpson^  2  Selw,  N,  P,  917.,  44h  ed. 
In  an  action  on  insurance  of  goods,  if  the  declaration  allege  the  ship  to 
have  been  sunk,  whereby  the  goods  were  spoiled,  and  it  appears  that 
iome  of  the  goods  were  saved,  the  plaintiff  may  give  the  expense  of 
salvage  in  evidence*  though  not  specially  averred  ;  Cary  v,  King^  Rep, 
temp,  Hardw,  304.  Salvage  on  the  re-capture  of  a  ship  must  be  proved 
by  producing  the  proceedmgs  of  the  Admiralty  court  ascertaining  the 
amount.  7^ellusMonv,Shedden,2N.R,229,  In  open  policies  the  assured 
must,  prove  the  extent  of  his  loss ;  but  in  valued  policies,  if  the  loss  be 
a  total  one,  he  is  only  bound  to  prove  some  interest  in  the  ship  or  goods 
in  order  to  take  the  case  out  of  the  statute  19  0.2.  c.  37.;  for,  ever 
mnce  that  statute,  the  constant  usage  has  been  to. permit  the  valuation 
t§xed  in  the  policy  to  stand,  unless  the  defendant  can  show  that  the 
plaintiff  had  a  colourable  interest  only,  or  that  he  has  greatly  over- 
valued the  goods.  But  where  the  loss  is  partial,  it  opens  a  valued 
policy ;  and  the  plaintiff  is  as  much  bound  to  prove  the  value  of  the 
igoods  that  have  been  lost,  and  to  ascertain  the  damage  he  has  sus- 
tained by  the  loss*  as  in  case  of  an  open  policy.    2  Saund,  201  (n). 

The  certificate  of  an  agent  of  Lloyd  s,  resident  abroad,  is  not  ad- 
missible to  prove  the  amount  of  damage  sustained  by  goods,  though 
the  defendant  is  a  subscriber  to  Lloyd's.  Drake  v,  Marryat,  I  B  4r 
C,  473. 

Where  the  underwriter  is  entitled  to  a  deduction  in  respect  of  an 
old  ship  being  made  as  good  as  new  by  the  repairs,  it  is  a  question  for 
the  opinion  of  merchants,  and  not  of  underwriters  only,  whether  the 
ship  be  a  new  one  on  its  first  voyage,  so  as  to  disentitle  the  defendant 
to  such  deduction.  Pine  v,  Steele,  2  M,  4*  Rob,  49.  Where  each 
{leakage  is  separately  insured,  there  may  be  a  total  loss  of  each ;  but 
where  the  whole  is  msured  upon  the  bulk,  there  cannot  be  a  total  loss 
of  fNirt  so  as  to  enable  the  insurers  to  claim  notwithstanding  the  clause 

rlnst  particular  average  ;  Hills  v,  London  Ins,  Corp,  5M,i  W,  569. 
considering  whether  the  loss  of  a  ship  is  partial  or  total,  the  jury 
ought  not  to  take  into  account  the  estimated  value  as  stated  in  the 
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policy ;  but  they  may  look  into  all  the  circumgtances  of  the  case,  as 
the  national  character  of  the  ship,  &c.,  to  aacertain  its  value  when  re- 
paired, so  as  to  judge  whether  a  prudent  owner  ought  to  have  repaired 
It     Young  V.  Tiuing,2M.^  G.593. 

Prw^ofawunmi  of  lou~-^abandonment,'\  Before  the  phuntiff  can  re- 
rover  for  a  total  loss,  it  is  necessary  in  some  cases  to  prove  an  aban^ 
donment.  '*  The  kte  cases  show  that  a  mere  loss  of  the  adventure  by 
retardation  of  the  voyage,  without  loss  of  the  thing  insured  either  by 
its  being  actually  taken  from  the  ship  or  spoiled,  does  not  constitute  a 
total  loss,  under  a  policy  of  insurance,  unless  by  the  aid  and  effect  of 
abandonment."  Per  Lord  Tenterden  C.  J.,  Nayior  v.  Tt^lor,  9  j9.  <$•  C.  723# 
In  order  to  justify  an  abandonment,  there  must  have  been  thai  in  the 
course  of  the  voyage  which,  at  the  time,  constituted  a  total  loss;  thus; 
capture  or  the  necessary  desertion  of  a  ship,  constitutes  a  total  loss. 
Per  Bayley  J.,  Holdtworth  v.  Wise,  7  j9.  4*  C.  799.  The  eflect  of  an 
abandonment,  therefore,  is  to  prevent  a  loss,  at  the  time  total,  from  be* 
coming  by  the  operation  of  subsequent  circumstances,  partial.  It  is  a 
general  rule  in  the  law  of  insurance,  that,  in  order  to  recover  for  a  eo»- 
gtructive  total  loss,  the  assured  must  first  abandon  ;  and  it  makes  no 
difference,  that  what  has  been  saved  has  been  sold,  and  the  money  piidd 
over  to  the  agent  of  the  assured  before  any  notice  of  the  loss.  Roux  v, 
Stdvador,  1  Jv^rtc;  Ca,  539.  But  where  a  cargo  of  hides,  in  consequence 
of  a  leak,  began  to  putrify,  and  were  sold  at  an  intermediate  port  for 
less  than  a  fourth  of  their  value,  and  it  appeared  that,  if  they  had  pro^ 
ceeded,  they  could  not  have  arrived  at  the  end  of  the  voyage  a#  hidei^ 
It  was  held  to  be  a  total  loss  without  an  abandonment ;  S,  C,  3  New 
Ca.  266.  (reversing  a  contrary  decision  in  the  same  case  in  C.  P.)  i 
where  the  law  respecting  the  necessity  of  abandonment  is  fully  ex- 
plained. 

Where,  in  a  valued  policy,  the  risk  on  the  goods  was  to  commence 
twenty-four  hours  after  her  arrival  at  the  coast  of  Afiica  (where  she 
was  to  load),  a  considerable  part  of  the  cargo  not  being  shipped  at  th6 
time  of  a  total  loss,  and  the  part  shipped  not  being  equal  to  the  value 
put  upon  the  goods  in  the  policy,  it  was  held  that  the  valuation  was 
opened,  and  that  the  assured  was  only  entitled  to  recover  a  proportion 
estimated  on  the  part  of  the  cargo  shipped  at  the  time  or  the  loss. 
Rickman  v,  Carttaart,  SB,^  Ad.  651.  On  a  policy  on  freight,  the  ship 
having  actually  carried  full  freight  though  not  that  intended  for  her,  the 
assur^  cannot  recover  for  the  delay  and  expense  as  a  partial  loss. 
Brocklebank  v.  Sugrue,  1  M,  ^  Rob.  102. 

An  abandonment  may  be  by  parol ;  but  it  should  be  certain ;  and 
therefore  a  statement  of  the  facts,  a  request  to  settle  for  a  total  loss* 
and  to  direct  the  disposal  of  the  ship,  have  been  held  insufficient. 
Parmeter  v.  Todhunter,  1  Camp.  541.  The  notice  of  abandonment  must 
be  given  within  a  reasonable  time.  Read  v.  Bonham,  3  B,^  B,  147. 
8o  the  underwriter  is  bound  to  say  within  a  reasonable  time  after  re* 
ceiving  notice  of  abandonment,  whether  he  will  accept  it  or  not.  Hud^ 
son  V,  Harrison^  ZB.Ij^  B.  97.  A  party,  jointlv  interested  in  the  subject 
matter  of  the  insurance  and  who  nas  ^ectea  the  insurance,  may  give 
notice  of  abandonment  for  all.  Hunt  v.  The  Royal  Ex.  Assur.  b  M.^ 
SAl. 
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Under  the  general  issue  the  defimdant  cannot,  since  the  new  rulei, 
:!show  that  the  pkintiff  is  not  entitled  to  recover  on  account  of  frauds  or 
aibrepresentation,  or  concealment  of  circtuBstanoes,  or  non-compliance 
with  representations,  or  non«compIiance  with  a  warranty ;  but  such  de* 
fences  must  be  specially  pleaded,  the  new  rules  declaring  that  the  plen 
of  non-assumpsit  shall  operate  as  a  denial  onhr  of  the  subscription  to  the 
4dleged  policy  bv  the  defendant,  but  not  of  the  interest,  or  the  com- 
oiencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with 
warranties.  A  subsequent  rule  dedares  that  misrepresentation,  de-> 
Tiation,  and  concealment,  must  be  pleaded.  See  the  Ruln^  pott,  Ap» 
jfendix,  No.  I. 

Fraudy  nusrepresentation^  or  coticealment.]  If. the  assured  conceals 
«nj  material  fiict  which  relates  to  the  shifs  the  policy  is  void.  Ccr/itfr 
••  Boekm,  3  Burr.  1905.  And  the  assured  is  boand  to  communicate  ail 
the  information  he  has  received,  though  he  does  not  know  it  to  be  true;, 

-4md  it  afterwards  turns  out  to  be  false.  Lynch  v,  Hanakan,  3  Taunt,  37. 
It  is  sufficient  to  communicate^/Sicif,  without  the  opinion  or  conclusion 
£>uoded  upon  those  facts.  JBe/l  v.  Bell,  8  Can^.  475. ;  DurreU  e.  Be» 
dtrley,  Halt,2S'd.  Underwriters  have  been  sometimes  called  to  state 
their  opinion  as  to  whether  the  communication  would  have  varied  the 
terms  of  insurance.  Berthon  v.  Lougkman^  2  Stark,  258.  And  in  an  action 
^r  not  procurinff  a  policy  of  insurance  to  be  altered,  it  was  held  that 
mn  insurance-broker  might  be  asked,  upon  inspection  of  the  policy,  the 
invoices,  and  a  letter  from  the  supercargo  stating  the  circumstances  and 

■  situation  of  the  ship,  what  alterations  a  skilful  broker  ought  to  have 
-made.  Chapman  v,  Walton,  10  Bing,  57.  But  see  the  cases  cited,  anti^ 
p>  130,  131.  And  it  seems  it  is  a  question  for  the  jury  whether  any 
|iartiGular  fact  is  or  is  not  material.  Lmdenau  v.  JOesboriugh,  BB,^C, 
586.  Westbury  v.  Aberdein^  2  M,  Sf  W,  267.  It  is  sufficient  if  a  represent- 
ntion  be  substantially  performed,  and  not,  like  a  warranty,  strictly  and 
literally.  Paninon  v.  Watson,  Cowper,  785.  And  it  has  been  ruled  by 
Lord  Tenterden,  that  the  mere  fact  of  a  misrepresentation,  without 
fittud,  will  not  be  enough  to  prevent  the  plamtiff *s  recovery ;  for  the 
•contract  between  the  parties  is  in  writing,  and  cannot  be  varied  by 
fMroL     Ftinn  v.  Tobm,  M,  4-  M,  367. 

.  In  an  action  against  a  second  or  subsequent  underwriter,  it  is  the 
practice  to  admit  evidence  of  representations  to  the  first  underwriter, 
on  a  presumption  that  the  subsequent  underwriters  give  credit  to  them. 
Martden  v.  Rod,  3  Beat,  573.  Stackpole  v,  Shnan^  Park's  Ins.  583., 
6th  ed.  The  rule  is  confined  to  representations  made  to  tho  Jhtt 
underwriter,  that  is,  the  first  on  the  policy ;  Ibid,  Bell  v,  Carstahrs^ 
a  Camp.  543.;  «nd  is  to  be  taken. with  great  qualifications,  both  with 

.  regard  to  the  time  and  circumstances  under  which  the  communicatiott 
■mas  made.     Fcrresier  v,  Pigou^  1  Af.  ^  S^9, 

Fraud.^    If  goods  ara  over-valued  with  intent  to  defraud  the  under- 
-writers,  the  contract  is  void,  and  the  assured  cannot  recover  even  for 
.the  value  actually  on  board.    Haigh  v,  De  la  Cour,  3  Camp,  319. 


C43mpelUmcy  of  Wiinesses,  247 

Depiation.]  A  deviation  from  the  voyage  insured  ia  a  defence  to  an 
action  on  the  policy.  Where  the  insurance  is  on  a  voyage  to  a  given 
place,  and  the  captain,  when  he  sails,  does  not  mean  to  go  to  that  place 
al  all,  he  never  saris  on  the  voyage  insured.  But  where  the  ultimate 
tenmni  of  the  intended  voyage  are  the  same  as  those  described  in  the 
policy,  although  an  intermc^diate  voyage  be  contemplated,  the  voyage 
18  to  be  considered  the  same  until  the  vessel  arrives  at  the  dividing 
point  of  the  two  voyages:  the  departure  from  the  course  of  the 
voyage  insured  then  becomes  a  deviation ;  but,  before  the  arrival  at 
the  £viding  point,  there  is  no  more  than  an  intention  to  deviate,  which 
alone  will  not  vitiate  the  policy.  Hare  f.  TVaoif,  7  Jff.  4*  C  17.  Whether 
a  deviation  for  the  purpose  of  assisting  a  vessel  in  distress  is  a  forfeiture 
of  the  policy  does  not  appear  to  be  settled.  The  Court  of  Admiralty 
has  expressed  a  doubt  whether  It  is  a  forfeiture ;  and  the  American 
courts  nave  held  that  it  is  not.  The  Jane,  2  Hagg,  Adm.  Rep,  3^5, 
3  Kenft  Commentaries^  16. 

An  unreasonable  and  unjustifiable  delay  on  the  part  of  the  insured, 
before  the  risk  attaches,  in  commencing  the  voyage  insured  against,  is 
in  the  nature  of  a  deviation,  and  amounts  to  such  an  alteration  of  the 
risk  as  to  discharge  the  underwriters.  Mount  v,  LarkinSf  8  JBitig.  108. 
Unreasonable  delay  is  properly  a  question  for  the  jury.  Paimer  v. 
MarthaU,  8  Bing.  318.     Hamilton  v.  Sheddon,  SM.^fV.  49. 

Non-compliance  with  toarrantieM.]  The  defendant  may  defeat  the. 
plaintiflTs  claim  by  pleading  and  showing  a  non-compliance  with  a  war- 
ranty, either  express  or  implied.     See  ante,  p.  237 — 239. 

As  to  tlie  want  of  proper  stamp,  and  an  alteration  in  the  policy^  see 
ante^  p.  169. 

Payment.]  The  defendant  may  show,  under  a  special  plea,  a  custom 
that  credit  taken  between  the  insurance  broker  ana  underwriter  should 
be  taken  as  payment  by  the  defendant  after  the  amount  has  been  ucyusted 
between  defendant  and  such  broker.  Stewart  v,  Aberdein,  4  M.  ^  fV. 
811.  An  acyuBtment  indorsed  on  the  policy,  with  the  defendant's 
luune  struck  out  of  it,  is  not  evidence  for  the  defendant  that  the 
amomit,  so  acQusted,  has  been  paid.    Adams  v,  Sanders^  M,  8f  M.  373. 


Competency  of  Witnesses, 

Au  underwriter  is  a  competent  witness  for  another  underwriter,  who 
has  subscribed  the  same  policy ;  Bent  v.  Baker,  3  T,  J?.  27. ;  unless  he 
has  entered  into  the  consolidation  rule,  or  has  paid  the  loss  upon  an 
agreement  to  be  re-paid  in  case  the  plaintiff  fails.  ForreUer  v,  Pigou^ 
1 M.  4*  S'  ^-  In  &°  action  on  insurance  of  goods,  the  owner  of  the 
vessel  was  held  incompetent  to  prove  the  seaworthiness  of  the  ship  ; 
for  he  would  be  Uable  to  the  plaintiff,  if  unseaworthy.  Rotheroe  v. 
Eltou^  Peake,  84.  So  the  captain  has  been  held  not  a  competent  wit* 
ness  for  the  defendant  to  disprove  the  charge  of  barratry.  Bird  Vm 
Thompson^  1  Esp.  339.  These  cases,  however,  were  decided  before 
3&4W«4.  c.  42.  which  see  ante,  p.  111.  One  who  is  jointly  in- 
terested in  the  property,  whether  at  the  time  of  effecting  the  policy 
(De  Symondi  r.  Shedden,  2B,  4r  ^*  1^0  ^  afterwards  (Perchard  v. 
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Whiimore,  Ibid,  (n)  }  was  also  held  incompetent  for  the  pIiuntifT,  before 
the  above  statute.  The  captain's  protest  is  not  admissible  evidence 
agunst  the  defendant  of  the  facts  there  stated ;  but  may  be  read  for 
the  purpose  of  contradicting  his  (the  captain's)  testimony.  Senat  v. 
Porter,  7  T,  R.  158.     ChritHan  v.  Coombe^  2  Etp,  490. 


ASSUMPSIT  ON  POLICIES  ON  LIVES. 

Many  of  the  cases  on  marine  policies  apply  equally  to  policies  on 
lives  and  against  fire ;  and  in  both  cases  the  pleadings  now  sufficiently 
point  out  the  nature  of  the  required  evidence. 

Interest,]  The  interest  which  the  insurer  is  required  to  have  in  the 
life  of  the  assured,  under  14  G.  3.  c.  48.  s.  1.,  must  be  a  pecuniary 
interest.  Hafford  v.Kynier^  \Q  B,Sf  C,  724.  But  an  interest  may  be 
sometimes  presumed  ;  as  where  a  wife  insures  her  husband's  life.  Reed 
V,  Boyal  Ex,  As.  Compani/y  2  PeaAe,  70.  The  plaintiff*  who  insures  the 
life  of  another,  or  any  other  event,  can  recover  no  greater  sum  than 
the  amount  or  value  of  hb  interest  in  such  life  or  event;  stat.  14 G.  3. 

C  vO.    S«  t). 

Misrepresentation,!  The  party  whose  life  is  the  subject  of  insurance 
is  so  ^  an  agent  for  the  assured,  that  he  is  bound  to  answer  truly 
questions  put  to  him  by  the  insurer;  but  a  policy  is  not  avoided  by 
his  omission  to  communicate  material  facts,  unless  he  knew  them  to  be 
so  and  fraudulently  concealed  them.  RawUns  v,  Vesborough,  2M,^ 
Rob,  328.,  and  note,  ibid.  The  materiality  is  a  question  for  the  jury. 
S.C, 


ASSUMPSIT  ON  A  WARRANTY. 

When  a  horse  has  been  sold,  and  warranted  sound,  but  is  in  &ct 
unsound,  the  purchaser  may  maintain  an  action  upon  the  warranty, 
or,  in  some  cases,  may  rescind  the  contract  and  recover  the  money 
paid  under  the  count  for  money  had  and  received.  Thus,  where 
bv  the  contract  the  purchaser  has  the  power  of  returning  the  horse 
if  unsound,  and  does  return  it  or  offer  to  do  so,  the  contract  is  at 
an  end,  and  money  had  and  received  will  lie.  Towers  v.  Barrett, 
1  T,  R,  133.  So,  where  the  contract  is  rescinded  with  the  assent  of 
the  defendant  Per  fiuller  J.,  ib.  But  the  purchaser  must  return  the 
horse  within  a  reasonable  time ;  Dr,  Compton's  case,  cited  1  T,  R.  136.'; 
Adam  v,  Richards^  2  H,  BL  574. ;  and  in  the  state  as  sold,  not  dimi- 
nished in  value  by  doctoring  &c. ;  Curtis  v,  Hannay,  3  Esp,  82. 
Where  a  horse  was  warranted  sound,  and  the  vendor  said  in  a  subse- 
quent conversation  that,  if  the  horse  were  unsound  he  would  take  it 
again  and  return  the  money,  it  was  held  that  the  original  contract  was 
not  abandoned,  and  that  assumpsit  for  money  had  and  received  could 
not  be  maintained  by  the  purchaser ;  the  horse  not  being  actually  taken 
back.  Payne  v.  Whale,  7  Eatt^  274.  It  is  only  where  there  is  a  con- 
dition in  the  contract  authorising  the  return,  or  the  vendor  has  received 
back  the  horse  and  has  thereby  actually  rescinded  the  contract,  or  has 
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been  guilty  of  a  fraud  which  destroys  the  contract  altogether,  that  the 
purchaser  may  recover  hack  the  price.  Street  v,  Blay,  2  B.^  Ad,  462. 
Gmmpertz  v.  Denton^  ICS^M.  207.  Edwards  p.  Cht^man,  IM.^W. 
231. 

If  the  plaintiff  sues  for  money  had  and  recdyed,  he  roust  prove  the 
purchase,  the  warranty,  and  breach  of  it,  and  the  power  to  rescind,  or 
actual  rescission  by  consent. 

Where  the  plaintiff  proceeds  on  the  contract  of  warranty,  he  mav  be 
put,  by  a  plea  of  non-assumpsit,  to  prove  the  contract,  vk.  the  consider- 
adon  and  the  promise;  and,  by  a  traverse  of  the  breach,  tlie  unsound- 
ness or  other  breach  alleged.  Where  there  was  a  warranty,  it  was 
held  that,  though  the  plaintiff  discovered  the  unsoundness  shortly  af^er 
the  purchase  and  gave  no  notice  of  it,  but  kept  the  horse  nine  months 
and  endeavoured  to  cure  it,  he  was  still  entitled  to  recover.  PatethaU 
V.  Tntnter,  ZA.iJF  E.  103. 

The  coiuideratian,]  This  is  usually  proved  by  the  production  of  the 
receipt.  If  the  defendant  took  another  horse  in  part  payment,  it  is  no 
variance  to  state  that  the  whole  price  was  paid  in  money,  provided  the 
contract  was,  in  substance,  one  of  sale  and  not  of  exchange.  Hands  v, 
Bttrton^  9  East,  349.  Brown  v.  Fry,  Selw.  N'.  P.  630.  But  see  Harris 
V.  Fowie,  cited  1  H.  BL  287.  If  an  agent  sell  to  A.,  by  one  entire  con- 
tract>  two  horses  belonging  to  B.  and  C,  and  warrant  them,  it  is  a 
variance  to  declare  against  the  agent  as  on  a  sale  of  one  horse,  although 
one  only  is  unsound.  Symonds  v,  Carr,  1  dzmii.  361.  Where  the  declar- 
ation stated  the  contract  to  be  that,  in  consideration  the  plaintiff  would 
buy  of  the  defendant  a  horse  for  a  certain  price,  to  wit  55/.,  the  defend- 
ant undertook  that  the  horse  was  sound ;  and  the  contract  proved  was 
that  the  defendant  warranted  the  horse  sound  and  agreed  to  give  1/. 
back  if  the  horse  did  not  bring  the  plaintiff  4/.  or  5/.,  this  was  held  a 
variance.  Blyth  «.  Bampton,  3  Bmg.  472.  Where  the  consideration 
was  stated  to  be  63/.,  but  the  evidence  was  that  plaintiff  would  pay 
that  sum,  and  **  if  the  horse  was  lucky  would  give  the  defendant  5/. 
&c^  it  was  held  no  variance ;  for  the  latter  words  were  too  vague  to 
form  part  of  the  consideration.     Guthing  v.  Lynn,  2B»4r  -Ad.  232. 

Theprondse  or  warranty,]  The  plaintiff  must  prove  an  express  war- 
ranty ;  a  high  price  not  being  tantamount  thereto.  Parkinson  v.  Lee, 
2  East,  322.  An  admission  of  the  plaintiff  is  sufficient  proof.  Thus, 
where  the*" plaintiff  wrote  to  the  defendant,  "You  will  remember 
that  you  warranted  a  horse  as  a  five-year  old,"  &c.,  to  which  the  de- 
fendant answered,  "  The  horse  is  as  I  represented  it,**  it  was  ruled 
that  this  was  evidence  of  a  warranty  at  the  time  of  sale.  Salmon  v. 
Ward,  2  C  4"  ^*  21 1.  The  seller  of  some  pictures  gave,  at  the  time  of 
sale,  the  following  bill  of  parcels, "  Four  pictures,  views  in  Venice, 
Canaletti,  160/. :"  The  iudge  led  it  to  the  jury  on  this  and  the  rest  of 
the  evidence,  whether  the  defendant  had  contracted  that  the  pictures 
were  those  of  the  artist  named,  or  whether  his  name  was  usea  merely 
as  matter  of  description  or  intimation  of  opinion  :  The  jury* found  a  con- 
tract of  warranty,  and  the  Court  of  King's  Bench  held  that  the  question 
had  been  properly  left  to  them.  Power  v,  Barham,  4e  A,^E,  473.  If  the 
seller  says,  '*  The  horse  is  sound  to  the  best  of  my  knowledge,  but  I 
will  not  warrant  it,**  and  the  seller  knows  it  to  be  unsound,  he  is  an*- 
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tiver»ble  on '  this  qualified  warranty.  &  C  Wood  «.  SnMt  M,  4r  M» 
-53d.  .  Wh/ere  the  warranty  was,  ''To  be  sold,  a  black  gelding  five 
yeara  old  —  has  been  constantly  driven  in  the  plough  -^  warrant^"— 
tthis  was  held  to  be  only  a  warranty  of  soundness,  Richardson  v,  Broum, 
I  Bmg.  3^.  S.  C.  Q  B.  Moore,  336.  So,  '*  received  of  B.  IQL  for  a 
prey  four-year  old  colt,  warranted  sound/*  is  not  a  warranty  of  age, 
Budd  V,  Faimianer,  S  Bins.  ^,  Where  there  is  a  manifest  defect  to 
vbich  the  attention  of  the  parties  is  adled  at  the  time  of  the.  bargain, 
«  general  warranty  of  soundness  will  not  be  deemed  to  extend  to 
it.  MargeisoH  v,  WrigfU^  7  B'mjf*  603.  A  splmi  has  been  held  not  to 
l»e  such  a  manifest  deKct,  Margetson  v..  Wright,  8  Bing.  4M.  Where 
4  horse  is  sold  by  private  sale  at  a  repository  for  the  sale  of  horses* 
irhere  the  terms  of  the  sale  iof  horses  are  painted  upon  a  board  fixed 
Up  in  a  conspicuous  situadoD,  a  purchaser  must  be  taken  to  be  go^ 
aizant  of  those  terms,  though  nothing  is  said  respecting  them  at  the 
time  of  sale ;  and  if  one  of  the  terms  is,  that  the  horse,  being  found  to 
t»e  unsound,  must  be  returned  within  twenty-four  hours»  it  must  be 
complied  with,  though  the  unsoundness  is  of  such  a  nature  as  may  not 
l>e  discovered  within  that  time.  BywaUr  o.  Bichardson,  lA.^E,  d06L 
Where  an  article  is  sold  for  a  particular  purpose,  as  a  rope  to  lift  goods 
by  a  crane,  there,  is  an  implied  warranty  that  it  is  reasonably  .fit  for 
auch  purpose  s  and  the  vendor  is  liable  oa  such  warranty,  thougb  he 
was  not  the  maker  of  the  rope.    Brown  v.  Edgin^on^  2  A.  4*  &•  279. 

A  servant  employed  to  sell  a  horse  has  an  implied  authority  to  war* 
rant ;  Alexander  v.  &i>son^  2  Camp*  555. ;  and.  even  where  the  servant 
have  express  directions  not  to.  warrant,  iiut  does  warmnt,  the  master 
is  said  to  be  bound,  unless  he  has  notified  to  the  .world  that  the  general 
■authority  is  circumscribed.  Pidferiasg  v,  Bmsk^  15  Easi,  45.  Hefyeur 
9.  Hawke^  5  JEsp*  75.  But  the  doctrine  has,  according  to  some  autho* 
^'ities,  been  confined  to  the  a»e  of  sales  by  servants  of  horse  dealersi 
who  may  be  supposed  to  possess  a  general  authority.  Bank  of  Sad* 
Jandv.WaUon,\ now.  Pari.  C.^.  FenH94Marrisoni3T.B.760.  Anou^ 
«ited  15  Easi,  407.  What  is  said  by  the  servant  at  the  time  of  ^e 
aale  is  evidence ;  but. an  acknowledgment  at  another  time  is  not  so  ; 
and  the  servant. must,  therefore,  be  called.  Heiyear  v.  Hawke^d Esp. 
72.  Thus,  where  the  horse  had  been  already  sold,  and  the  vendor's 
servant,  on  delivering  him  to  the  purchaser,  made  certain  statements 
and  signed  a  receipt  for  the  price  containing  a  warranty,  it  was  held 
that  the  vendor  was  not  bound  bv  such  statements  or  recants ;  no  ex* 
|>ress  authority  to  warrant  being  shown.  Woodm  v.  Burfvra,  2C.^  M. 
391.  S.  C\  4/ Tj/fr.  64:.  A  receipt  for  the  price  containing  the^wai^ 
tanty  is  admissible  to  prove  the  latter,  though  only  bearing  a  receipt 
stamp.  Shine  v,  Elmore,  2  Camp.  4/f}7.  Bat  such  a  receipt,  given 
after  the  bargain,  is  not  conckmoe  evidence  of  it.  Fakmaner  «.  Budd, 
7  B'mg.  574. 

Where  the  plaintiff  declared  on  a  warranty  that  the  horse  was  sound, 
and  the  warranty  proved  was,  that  the  horse  was  sound  everywhere^ 
^xc^  a  kick  on  the  leg,  it  was  hekd  a  variance.  Jones  v.  Cowiey^  4  M. 
4[C.  445.    As  to  variances,  see  anle,  pp.  60.  67. 

Breach  of  the  warranfy,]  By  rule  H.  T.,  4  W.  4.,  the  plea  of  mm 
msiumpsU  only  operates  as  a  denial  of  the  fact  of  the  warranty  haviog 
Mjtea  given  upon  the  alleged  consideration ;  but  not  of  the  br^ch.    U 
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breach  be  denied,  the  plaintifPmust  give  positive  proof  of  unsoand« 
Sec,  at  the  time  of  the  sale ;  a  suspicion  that  foe  horse  was  un- 
aoand  is  not  sufficient.  Saves  v.  Dixon^  2  Taunt,  343.  The  term 
^aound"  implies  the  absence  of  a  disease  or  the  seeds  of  a  disease, 
which  impairs  the  natural  usefulness  of  the  animal.  JSCiddeliv,  Bumard, 
9  Jhf.  4*  W,  668.  It  was  rulc^  by  Lord  BUenborougb,  that  an  infirmity, 
as  a  temporary  lameness  which  renders  a  horse  less  fit  for  present  use 
or  convenience,  though  not  of  a  permailent  nature,  and  though  removed 
after  action  brought,  was  an  unsoundness.  JSiton  v,  Brogden,  4  Cetmp. 
881.  AC  ISiark.  127.  A  cough,  though  not  permanent,  is  there- 
fen  an  unaoundness.  Coaics  v,  Siephetu,  2  M,  ^  Rob,  157.  ShiflUoe 
9.  Oaridgif,  2  Clot,  425.  But  in  Garment  v,  Barrs,  2  Etp,  673.,  it  was 
tilled  by  Eyre  C.  J.,  that  a  horse  labouring  under  a  temporary  injury  or 
boart  is  not  an  unsound  horse.  Roaring  is  not,  it  is  said,  nec&ssartly 
unaoundness,  unless  symptomatic  of  disease ;  Bastett  i>,  CoUit,  2  Camp, 
523. ;  but  if  it  is  of  suck  a  nature  as  to  incommode  the  horse  when 
pressed  to  his  sp^d,  it  is  an  unsoundness.  Onsiow  v,  Eamet,  2  »^ark, 
81.  Mere  badness  of  shape  (such  as  may  produce  cutting),  though  it 
may  render  the  horse  incapable  of  work,  is  not  unsoundness.  Dickin- 
mm  V.  Foliett^  1  M.  4-  Rob,  299.  Bronm  v,  Eikmgton,  %M,^  W,  132. 
A  nerved  horse  is  unsound.  Best  v.  Osborne^  R,  4r  M,  290.  Vice,  ai 
crib^ting,  is  not  tantamount  to  unsoundness.  Sdkclefield  v,  Robb^ 
2  M,  4*  Rob,  210.  Whether  thrushes,  splints,  or  quidding  be  unsound- 
ness, is  a  disputed  question ;  Bastett  v,  Co/lis,  2  Camp,  524.  (n) ;  but  a 
■plint,  which  afterwards  produces  lameness,  is  an  unsoundness,  even 
before  the  lameness  is  proauced.  Margetson  v,  Wright,  ^Bing,  454.  So 
a  horse  spavined.  Watson  v,  Darton,  7  C.  4*  P'  85.  Or  chest  foundered. 
AUerbwy  v,  Fairmaner^  8  B,  Moore,  32.  It  need  not  be  averred,  nor, 
if  averred,  proved,  that  the  defendant  knew  of  the  unsoundness,  WU^ 
Samson  v,  Al&son^  2  East,  446.  Proof  that  a  horse  is  a  good  drawer 
will  not  satisfy  a  warranty  that  he  is  ''  a  good  drawer,  and  pulls  quietly 
in  hameas.**    CoUherd  v.  Puncheon,  2D,4r  R- 10. 

Damages.]  If  the  horse  has  been  returned,  the  plaintiff  will  be  en- 
titled to  recover  the  whole  price  ;  if  kept,  the  difference  between  the 
value  and  the  price ;  or  the  plaintiff  may  sell  the  horse  for  what  he  can 
get,  and  recover  the  residue  of  the  price  in  damages.  Caswell  v.  Coare, 
1  Taunt,  566.  If  the  horse  is  not  tendered  to  the  vendor,  the  vendee 
can  recover  no  damages  for  the  expense  of  his  keep  ;  ibid;  but  where 
the  seller  rescinded  &e  contract,  it  was  held  that  he  was  liable  for  the 
keep  of  the  horse  from  the  time  of  the  contract ;  King  v.  Price,  2  Chitty, 
416. ;  though  for  such  a  space  of  time  only  as  would  be  required  to  re- 
sell the  horse  to  the  best  advantage  ;  M^JCenxie  v,  Hancock,  R,  4  ^• 
436.  Where,  after  notice  to  the  vendor  that  the  horse  might  be  taken 
away,  it  was  re-sold,  the  vendor  was  held  liable  for  the  keep  for  a  rea- 
sonable time,  which  was  ruled  to  be  a  question  for  the  jury.  Chesterman 
V,  Lamb,  2A.  ^  E,  129.  Where  A.  warranted  a  horse  to  B.,  who  re- 
sold him  with  a  warranty  to  C;  and,  the  horse  proving  unsound,  C.  sued 
B.,  who  gave  notice  to  A.  of  the  action,  and  offered  him  the  option  of 
defending  it,  but  A.  not  giving  any  answer,  B.  defended  the  action  and 
fiuled,  it  was  held  that  A.  was  liable  in  an  action  on  the  warranty  for 
the  costs  of  the  action  brought  by  C.  against  B.  Lewis  v,  Peake^ 
7  Taunt.  153.    S,  C,  2  Marsh,  431.    In  an  action  for  breach  of  war- 

u  6 
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ranty  of  a  horse,  the  plaintiff  cannot  recover  as  special  damage  the 
loss  of  a  bargain  for  re^sale  of  the  horse,  though  the  contract  of  re-aale 
at  a  profit  had  been  actually  completed  before  the  unsoundness  was 
discovered :  but  the  plaintiff  having  bought  for  45/.,  and  re-sold  at 
55/.,  and  having  been  oblij^ed  to  take  back  the  horse  in  consequence  of 
the  unsoundness,  and  ultimately  to  sell  him  at  17/.,  qntere,  whether  the 
measure  of  damages  be  the  difference  between  the  price  given  by  the 
plaintiff,  and  that  ultimately  obtained  by  him;  or  between  the  last- 
mentioned  price  and  the  actual  value  of  the  horse  if  he  had  been  sound 
at  the  time  of  the  last  re-sale  ?  and  whether  the  advance  of  price  on 
the  first  re-sale  by  the  plaintiff  may  be  left  to  the  jury  as  a  measure  of 
such  value  ?  Qu€ere^  also,  whether  the  plaintiff  may  recover  in  respect 
of  such  advance  of  price  as  the  produce  of  his  care  and  expense  be- 
stowed upon  the  horse  between  the  times  of  the  purchase  and  of  the 
first  re*8ale  ?  Clare  v.  Mat/nard,  6  A.  ^  E,  519.  In  Cojr  v.  WMcr^ 
6A,4i^'  ^23.  (n),  the  plaintiff  had  bought  the  horse  of  the  defendant 
for  100/.,  and  had  been  offered  140/.  for  him ;  but,  the  horse  proving 
unsound,  plaintiff  had  been  obliged  to  give  up  the  bargain  and  to  sell 
him  for  49/L  7«. :  Lord  Denman  C.  J.  directed  the  jury  that  the  plain- 
tiff was  entitled  to  recover  the  difference  between  the  price  at  which  he 
had  sold  and  the  actual  value  of  the  horse  if  he  had  been  sound  at 
the  time  of  such  sale ;  and  he  left  to  the  jury,  as  a  measure  of  such 
value,  the  price  offered  for  the  horse  while  in  the  plaintiff^s  hands. 

Competency  qfwUneu,]  It  has  been  held  that  a  former  proprietor 
of  a  horse,  who  has  sold  him  with  a  warranty  to  the  defendant,  is 
a  competent  witness  for  him  to  prove  that  the  horse  was,  at  the  time 
of  the  sale  by  himself,  sound ;  for  it  does  not  appear  that  the  horse  was 
unsound  at  that  time,  and,  unless  it  were,  the  witness  would  not  be 
liable  to  the  defendant ;  Briggt  v.  Crick,  5  Etp,  99. ;  and  similar  evi- 
dence was  admitted  by  Lord  Tenterden  in  Baldwin  v.  Dixon,  1  M.  4* 
Bob,  59.  But  in  a  later  case  Alderson  J.  held  the  witness  incompe- 
tent, saying  that  the  effect  of  -the  verdict  would  be  to  relieve  the  wit^ 
ness  from  an  action  at  the  suit  of  the  defendant.  Bits  v.  Mounimn^ 
I  M,4r  Rob.  302, ;  and  see  the  note  of  the  reporter.  Id,  303.  The  late 
statute  has,  it  should  seem,  now  rendered  such  a  .witness  competent, 
unless  the  action  is  defended  at  his  expense; 
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To  maintain  this  action,  the  plaintiff  must  prove,  under  non  assump- 
sit, the  contract  and  promise  of  the  defendant  as  stated.  The  promises 
must  be  mutual,  the  reciprocity  constituting  the  consideration.  1  Rot, 
Ab.,  1. 5.  22.  Either  a  man  or  woman  may  sue  for  breach  of  promise 
of  marriage,  although  an  attempt  was  made,  in  Harris  v.  Cage, 
5  Mod.  411.,  to  resist  an  action  by  the  former,  on  the  ground  that 
marriage  is  not  an  advancement  for  a  man.  As  an  infant  may  enforce 
an  advantageous  contract,  although  not  bound  thereby,  so  an  iniant 
may  sue  a  person  of  full  age  for  breach  of  promise  of  marriage.  Holi  v. 
Ward,  2  Strange,  937,     Warwick  c.  Bruce,  2  M.  ^  S.  209.    This  action 
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fidU  within  the  general  rule  acHo  penonaBi  morUur  cum  penond  ;  and 
cannot  be  maintained  by  an  executor  or  administrator,  unless  perhaps 
under  peculiar  circumstances  where  a  strict  pecuniary  loss  nas  ac- 
crued to  the  party  deceased,  and  the  personal  estate  been  endamaged 
accordingly ;  which  special  damage  must  be  stated  on  the  record,  for  it 
will  not  be  intended.    Chamberimn  v.  Williamson^  2  Af.  4*  j^*  416. 

Proof  of  the  contract, "l  At  first  it  was  held  that  mutual  promises  to 
marry  come  within  the  fourth  section  of  the  statute  of  frauds  ;  Com, 
Dig,  Action  on  the  comc,  (F.3.)  ;  but  in  Bull,N,  P,  210.,  a  contrary  doc- 
trine is  laid  down,  and  it  is  now  settled  that  the  promises  need  not  be 
in  writing.  Should,  however,  written  evidence  or  the  contract  be  pro- 
duced, no  stamp  is  required.  Orford  v.  Cole,  2  Stark.  351.  A  promise 
on  the  part  of  a  woman  may  be  presumed  from  such  circumstances  of 
acquiescence,  or  tokens  of  approval,  as  ordinarily  attend  the  acceptance 
of  an  offer  of  marriage  ;  her  presence  when  the  offer  was  made,  and 
the  consent  of  parents  asked,^without  her  making  any  objection  ;  her 
subsequent  reception  of  the  suitor's  visits,  and  concurrence  in  the 
arrangements  for  the  wedding*;  her  demeanour  as  one  consenting  and 
i^roving.  Sec. ;  for  express  consent  in  words  is  not  necessary.  Daniel 
9.  Bowlet,  ^CiJFP,  554.  HtUton  v.  Mantell,  3  Salk,  16.  But  to  prove 
a  promise  by  a  man  undoubtedly  more  would  be  necessary,  neither  the 
UKges  of  society  nor  considerations  of  delicacy  interfering  to  restrain 
an  explicit  declaration  on  his  part.  A  promise  to  marry  generally  is,  in 
law,  a  promise  to  marry  within  a  reasonable  time  ;  and  although  an  ad- 
roiasioH  of  a  special  promise  to  marry  at  a  particular  time  should 
be  proved  in  evidence,  it  may  be  lefl  to  a  jury  to  infer  from  the  circum- 
stances a  general  promise.  Potter  v,  Deboos,  1  Stark,  83.  PhUUpt  v, 
Cntichky,  I  Moore  4-  P,  239.  But  see  Atchimon  v.  Baker,  2  Peake, 
108. 

T%e  breach  of  the  promise.]  To  prove  the  breach  of  the  promise,  evi- 
dence must  be  given  either  that  the  defendant  has  married  another,  so 
that  performance  is  no  longer  possible  ;  or  that  a  tender  has  been  made 
bv  the  plaintiff,  followed  by  a  refusal  on  the  part  of  the  defendant. 
roT  this  purpose  it  has  been  held  sufficient  that  the  father  of  a  female 
plaintiff  clemanded  performance  of  the  defendant.  Gough  v.  Farr,  2  C, 
4*  i'.  631.  Any  conduct  or  circumstances  evincing  the  readiness  of  the 
one  party,  and  the  contrary  determination  of  the  other,  would  be  evi- 
dence of  a  tender  and  refusal. 

Drfence, 

If,  afler  entering  into  a  contract  of  marriage,  either  party  discover 
gross  immorality,  or  depraved  conduct  in  the  other,  it  may  be  pleaded 
m  bar  of  the  action  ;  thus  brutal  and  violent  conduct  in  the  man,  ac- 
companied with  threats  of  ill  usage  to  the  woman,  goes  to  the  ground  of 
the  action ;  Leeds  v.  Cook^  if  Etp.  258. ;  and  if  a  man  has  been  paying 
his  addresses  to  one  whom  he  supposes  to  be  a  modest  person,  and  he 
afterwards  discovers  her  to  be  a  loose  and  immodest  woman,  and,  on 
such  account,  refuses  to  fulfil  his  promise  of  marriage,  he  is  justified  in 
so  doing.  Baddeley  r.  Mortlock,  Holt,  151.  Irving  v.  Greenwood,  1  C, 
4-  P,  350.     So  a  subsequent  discovery  of  any  serious  bodily  infirmity. 
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which  would  afiect  the  future  happiness  of  the  parties,  will  justi^ 
a  breach  of  contract.  Atchtmon  v.  taker,  2  Peake^  104.  Bui  if  ft  man 
knowingly  promises  to  marry  a  loose  and  immodest  woman,  he  is  bound 
by  such  prombe.  Per  Lord  Tenterden  C.  J.,  Und.  To  entitle  the  d» 
fendant  to  a  verdict  on  the  ground  of  the  bad  character  of  the  plaintiff 
it  is  not  sufficient  to  show  that  chargte  ^as  of  pecuniary  dishonesty 
and  perjury)  were  made  against  him,  which  be  promised,  but  failed  to 
explain  :  He  must  go  further  in  order  to  bar  the  action,  and  show 
that  the  charges  were  well  founded.  Baddeiey  0.  Morthek,  HoU^  151. 
To  show  the  general  bad  character  of  the  pluntiff  a  witness  may  state 
what  has  been  said  by  third  persons ;  and  it  is  not  necessary  topnob 
duce  those  persons.  Foulhe$  v.  SMoay^  3  Esp,  S36.,  mUe^  p.  32.  Mii^ 
representation,  or  wilftil  suppression  of  the  real  circumstances  of  She 
family  and  previous  life  of  ttie  plaintiff,  is  a  good  defence  to  the  action. 
WharUm  v.  Lewit,  1  C,  4r  P'^l»  'If  a  female  plaintiff  is  privy  to  her 
father's  representations  respecting  her,  iris  letters  are  evidence  for  the 
defendant  to  show  deceit  on  her  part ;  although  she  will  not  be -an- 
swerable for  particular  expressions.  But  a  false  nepreseotation,  made 
orally  by  the  father  to  a  thmd  person  in  the  absence  of  the  plaintiff  and 
without  her  privity,  and  by  such  person  comaninicated  to  the  defimd* 
anty  is  not  admissible.    Foote  v.  Hoyne^  1  C,^  P.  547. 
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In  assumpsit  on  an  award,  the  plaintiff  must  prove  the  submissioii 
and  award  and  the  performance  by  niniself  of  any  conditions  precedent 
put  in  Msue  by  the  pleas.  Where  the  submission  is  by  a  judge's  order, 
which  has  been  made  a  rule  of  court,  it  is  sufficiently  proved  by  pro- 
duction of  the  rule.  SHU  v.  Halford^  4  Camtp.  17.  If  the  time  for 
making  the  award  has  been  enlarged,  and  the  award  made  within  the 
enlarged  time,  the  plaintiff  must  uiow,  if  it  be  put  in  issue,  that  the 
enlargement  was  diuv  made  accordins  to  the  terms  of  the  subaaisstott 
or  by  the  consent  of  the  parties.  If  the  enlargement  was  irregularly 
made,  such  irregularity  is  waived  by  the  appearance  of  the  parties  witli^ 
out  objection  before  the  arbitrator  after  the  enlaigement.  Re  Hick^ 
8  Taunt  694.  Lawrence  v,  Hodgson,  1  F.  j*./.  16.  The  plaintiff  need 
not  ])rove  that  the  defendant  had  notice  of  the  award ;  for  he  is  bound 
to  take  notice  of  the  award,  as  well  as  the  plaintiff.  8  Saund.  62.  a  (n). 
As  to  the  proof  and  effect  of  an  award,  see  anli,  pp.  100.  and  151. 

Jjefifnce* 

Where  the  declaration  on  an  award  is  in  the  form  of  indebitatus 
assumpsit,  the  defendant,  under  the  general  issue,  may  object  that  there 
is  a  variance  between  the  award  declared  on,  and  that  produced  in  evv- 
dence.  Where  the  count  is  special,  the  admissibility  of  such  proof 
depends  on  the  pica.  Corruption  or  misconduct  of  the  arbitrators  is 
not  matter  of  defence  ;  at  least  where  application  might  have  been  suc- 
cessfully made  to  the  court  to  set  such  award  aside.  IVil/s  v.  Mac^ 
carmick,  2  Wilt.  148.     Braddick  r.  Thompson,  6  East,  344.     Brazier  9. 
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JBnfom^  3  -fff^g- 167.  Nor  can  the  award  be  impeacbed  on  the  ground 
that  the  decision  of  the  arbitrator  has  proceeded  on  a  mistake.  John^ 
son  V.  Durante  2  B.^r  Ad,  925.  Athtan  v,  Poytiter,  \  C,  M/^  E.  738. 
But  he  may  iniiist  on  a  defect  on  the  face  of  the  award  which  avoids  it. 


ASSUBiPSIT  ON  AN  ATTORNEY'S  BILL, 

In  an  action  upon  an  attorney's  bill,  the  plaintiff  must  prove,  under 
the  general  issue,  his  retainer  by  the  defendant,  which  may  be  shewn 
by  showing  that  the  defendant  attended  nt.his  office,  and  gave  di- 
rections :  2,  That  the  business  was  done,  which  may  be  proved  by  a 
clerk,  or  other  a^nt,  who  can  speak  to  the  existence  of  the  causes 
and  the  business  in  respect  of  which  the  charges  are  made,  and  can 
prove  the  main  items,  without  proving  every  item  to  have  been  done. 
PkUifn  V.  Roack^  1  Esp.  D,  N,  F,  10.  If  there  are  no  taxable  items  in 
the  bill,  it  will  also  be  necessary  to  give  general  evidence  of  the  reason- 
ableness of  the  charges.  Proof  of  a  judge's  order  referring  tlie  bill  to 
be  taxed,  and  of  the  defendant's  undertakin|;  to  pay  what  shall  appear 
to  be  due,  and  of  the  master's  aUocatur^  will  be  sufficient  proof  both 
of  the  retainer  and  of  the  business  having  been  done.  Lee  v.  Jonet, 
2CaJM/>.496. 

Where  the  demand  is  for  fees,  charges,  or  disbursements,  at  law 
or  in  equity,^  the  plaintiff  cannot  recover  until  the  expiration  of  one 
^unar)  month  or  more  aflter  he  has  delivered  to  the  party  or  parties 
to  be  charged  therewith,  or  led  for  him  or  them  at  his  or  their 
dwelling«house  or  last  place  of  abode,  a  bill  of  such  fees,  charges,  and 
liishuraementSy  subscribed  with  the  proper  hand  of  such  attorney  or 
solicitor ;  ^  Q.  2.  c.  23.  s.  23. ;  and  he  must,  therefore,  prove  the 
delivery  of  such  bilL  But  he  must  be  put  to  such  proof  by  a  special 
plea ;  the  general  issue  is  not  now  sufficient.  Lane  v,  Glenny,  1 A.^ 
£•  83.  Intelligible  abbreviations  will  not  vitiate  the  bill.  The  name 
of  the  Court  in  which  the  business  has  been  done,  is  not  required  to  be 
stated  in  the  bill  by  3  Jac  I.  c.  7,,  nor,  as  it  seems,  by  2  G.  2.  c.  23. 
s.  23.  Beholds  v.  Catwel/^  4  Taunt  193.  Frowdy.  StiUard,  ^C.^  P. 
51 2i  In  an  action  by  two  attorneys,  partners,  a  bill  signed  in  the  name 
of  tho  firm  is^sufficient.    Smth  v.  Broiun^  1  C  4* «/.  542. 

CoiUy  charges^  and  disburtemenit.]  Where  the  demand  is  partly  for 
taxable  items,  and  partly  for  items  not  taxable,  it  has  been  held  that  the 
plaintiff  may  recover  for  charges  or  disbursements  not  taxable,  pro- 
vided he  has  delivered  no  bill  at  all ;  but  where  he  has  delivered  a  bill 
irregularly,  he  cannot ;  and,  therefore^  where  a  single  item  for  business 
done  in  court  is  inserted  in  the  bill,  it  must  be  proved  to  have  been 
signed  and  delivered  according  to  the  statute.  Winter  v,  Payne^  6  T, 
B*  646.  Mowbray  v,  Fienunf^,  1 1  East,  285.  And  where  the  plaintiff 
had  been  employed  in  defendmg  a  cause,  and  had  done  other  business 
not  taxable,  and  had  delivered  separate  bills.  Lord  Tentcrden  ruled^ 
that  all  ought  to  have  been  included  in  one  bill,  and  that  the  second 
bill  ought  to  have  been  delivered  a  month  before  the  action.  Thwailes 
V.  Mackerton^  AT.  4>  JIf.  199.  James  v.  Chiid,  2C,^  J,  678.  But  where 
a  bill  is  delivered  according  to  the  statute,  containing  various  taxable 
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items,  some  items  of  which  are  not  sufficiently  described  according  to 
the  provisions  of  the  statute,  the  plaintiff  may  recover  the  residue  of 
the  bill.     Waller  v.  Lacy,  IM,^  G.  54. 

The  following  have  been  held  to  be  taxable  items,  viz.  preparing  a 
warrant  of  attorney  {Sandom  v,  Boum^  4  Camp,  68. ;  Pamier  v.  lAndseil, 
6  New  Ca.  197. ;  fViltofi  r.  GtUteridge,  3B.^  C.  157.)  ;  a  dedimus  po- 
testatem  (Ex  parte  Prickett,  1  N.  R,  266.) ;  an  affidavit  to  hold  to  bail. 
(Winter  v,  Payne,  6  T.  R.  645.  So  items  for  attending  and  examining 
bail,  and  attending  the  plaintiff  in  several  actions  against  the  defendant, 
and  arranging  to  take  cognovits  therein.  Watt  v,  CoUhu,  R.  4*  M,  284. 
So  attending  and  advising  a  party  who  has  been  served  with  a  writ. 
Smith  V,  Taylor,  7  Ring.  259.  So  the  obtaining  a  bankrupt's  certificate. 
ColUnt  V.  iftcholion,  2  Taunt, 321.  Ford  v,  Webb,  3R.^  B, 241.  8o 
attending  at  a  lock-up-house  and  obtaining  the  defendant's  release  and 
filling  up  the  bail  bond.  Feame  v,  Wilson,  G  B.  4^  C.  87.  Attesting  a 
replevin  bond.  Wardle  v,  yicholton,  4iB,  4r  -Ad,  469.  So  where  die 
attorney  proceeds  onlv  for  costs  out  of  pocket.  Miller  v.  Towers^ 
Peake,  102.  But  a  bill  for  conveyancing  alone  is  not  taxable;  Anon, 
Tidd^  329. ;  nor  is  preparing  an  affidavit  of  a  petitioning  creditor's  debt 
and  bond  to  the  chancellor  for  a  commission  of  bankrupt,  a  taxable 
item ;  the  affidavit  having  never  been  sworn,  nor  the  commission  issued ; 
Burton  v.  Ckatterton,  si.  ^  A,  486. ;  nor  searching  at  the  judgment 
office;  Fentonv.  Correa,  R,  4*  M,  262.;  nor  workine  a  country  commis- 
sion ;  though  it  is  otherwise  in  the  London  court  of  bankruptcy,  which 
is  made  a  court  of  law  and  equity  by  statute.  Harper  v,  WUUams,  9  DowL 
P.  C.  618.,  S,  C,2M.^  G,  815.  Money,  paid  bjr  an  attorney  in  con- 
sequence of  his  undertaking  to  pay  debt  and  costs,  is  not  a  disbursement 
within  the  statute.  Proihero  v.  Ihomat,  6  Taunt,  196.  Where  a  bill  con- 
tains taxable  articles,  and  a  separate  demand  for  money  lent  on  a  distinct 
occasion,  the  latter  may  be  recovered,  though  the  bill  was  not  regularly 
signed.  Hennng  v.  Wilton^  M,  4*  Af.  529.  Kill  v.  Htanphreyi^  2  j9.  ^ 
P,  343.  But  where  a  bill  containing  taxable  items,  and  also  an  item 
for  3/.  for  money  lent  by  the  plaintiff  to  the  defendant  for  the  purpose 
of  paving  ^costs,  had  not  been  properly  delivered,  it  was  held  that 
the  3/.  could  not  be  recovered.  Smitk  v.  Taylor^  7  Bine,  259.  A  distinc- 
tion has  been  taken  in  these  cases  between  items  which  nave  no  reference 
to  the  plaintiff's  professional  character,  and  items  which,  though  not 
taxable,  have  such  reference ;  and  in  the  former  case  it  seems  that  he 
may  recover,  though  a  bill  may  have  been  irregularly  delivered.  See 
Miller  V,  Towers,  Peake,  102.  And  it  has  been  held  that  an  attome3% 
not  having  delivered  any  bill  to  his  client  before  action  brought;  but 
particulars  of  demand  containing  some  taxable  items  after  action 
brought,  cannot  recover  for  an  item  not  taxable,  if  such  item  be  in  re- 
spect of  business  done  or  money  paid  to  his  client's  use  in  his  character 
of  attorney.     Wardle  v,  Nicholson,  4r  B,^  Ad.  469. 

A  bill  must  be  delivered  under  the  statute  for  business  done  at  the 
quarter  sessions  (Clarke  v,  Donovan,  5  T,  R,  694.  Sylvester  v,  Webster^ 
9  Bing.  388. ) ;  or  the  Insolvent  Debtors'  Court  (Smith  v.  Wattleworth^ 
^B,^C,  364.) ;  or  the  county  court ;  Wardle  v,  Nicholson,  4  J9. 4*  Ad,  469. 
So  a  bill  for  business  done  in  a  criminal  prosecution  in  the  court  of 
Great  Sessions  of  Caermarthen  was  held  taxal)le;  Lloyd  v.  Maundy 
Tidd,  330.;  but  see  2  Meriv,  500.  But  business  done  in  the  House  of 
Lords  on  the  prosecution  of  an  appeal  is  not  taxable.     Williatnt  r. 
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Odeli^  4  Price  J  S79.  A  si^ed  bill  need  not  be  delivered  by  an  attorney 
suing  for  business  done  m  the  Middlesex  Court  of  Requests ;  Beckc 
V,  Wells,  1  C  4"  ^-  75. ;  nor  for  business  done  under  a  commiuion  of 
bankruptcy.  HamiUon  o.  Jonet,  4  M,  <$■  P.  869.  Crowder  v,  Daviei, 
Sr.4-/.433. 

An  agreement  entered  into  by  a  client  with  his  attorney  to  pay 
him  at  a  certain  specified  rate  fo^  business  to  be  done,  is  not  bindmg, 
or,  at  all  events,  is  not  conclusive,  upon  the  client.  I)rax  v.  Scroope, 
2  B.^  Ad.  561. 

Though  an  attorney  of  one  court  may,  with  the  consent  and  in  the 
name  of  an  attorney  of  another  court,  practise  in  the  latter  court,  yet 
if  he  practises  there  in  his  own  name  he  cannot  recover  his  fees. 
LaUum  v.  Hyde,  I  C.  ^  M,  128.  S,  C,  3  7y.  143.  See  Hockley  v. 
Bantock,  2  JiiyL  4r  K,  437.  So  in  an  action  by  several  partners,  attornies, 
for  business  cfone  in  the  Palace  Court,  it  appearing  that  only  one  of  the 
plaintiffii  was  an  attorney  of  that  court,  it  was  held  that  they  could  not 
recover.    Arden  v.  Thicker,  1  Jlf.4'  ^^-  l^l- 

An  attorney's  bill  cannot  be  recovered  on  an  account  stated,  though 
the  amount  has  been  admitted,  without  proof  of  the  delivery  of  a  bill. 
Eicke  V.  Nokei,  IM,^  Rob.  359. 

Delhery  of  the  hill,]  The  bill  should  not  only  be  delivered,  but  left 
with  the  defendant.  Brooks  v.  Mason,  I  H,  BL  290.  Showing  and  ex- 
plaining the  bill,  without  a  regular  delivery,  is  not  sufficient.  Crowder 
V.  Shee,  1  Camp,  437.  It  is  not  sufficient  to  prove  that  the  bill  was  de- 
livered at  a  particular  place,  not  shown  to  be  the  defendant's  abode, 
and  that  the  defendant  afterwards  delivered  it  to  his  attorney's  clerk. 
Eicke  V.  Nbkes,  M,  4r  M,  305.  An  indorsement  on  the  bill  in  the 
handwriting  of  the  plainUff 's  clerk,  since  dead,  proved  to  have  existed 
at  the  time  of  the  date,  and  stating  that  a  copy  was  on  such  a  day  de* 
livered  to  the  defendant,  together  with  proof  that  it  was  the  clerk's  duty 
to  deliver  the  bill,  and  that  such  an  indorsement  was  usually  made  in  the 
course  of  business,  will  be  sufficient /mmayacir  evidence  of  the  due  de- 
livery.   Champnetfs  v.  Peck,  1  Stark,  404.    See  the  cases  cited,  ante,  p.36.. 

7b  whom,]  A  personal  service  is  not  necessary,  but  a  delivery  to 
an  agent  appointed  by  the  party  to  receive  it,  will  be  sufficient.  Per 
Lord  EUenborouph  C.  J.,  Finchett  v.  How,  2  Camp,  277.  Thus  the 
delivery  of  the  bill  to  the  attorney  of  the  party  is  good.  Warren  v. 
Cunmngham,  Gouk  71,  Vincent  v.  Slaymaker,  \2East,Z12,  So  a 
deliverv  to  one  of  several  persons,  who  has  been  authorised  to  act  for 
the  others,  is  a  delivery  to  all ;  Finchett  v.  How,  2  Camp,  277,;  and 
seems  sufficient  in  an  action  against  any  one  of  them.  Crowder  v,  Shee, 
1  Canm,  437.  Thus,  where  an  attorney  had  been  retained  jointly  by 
several  parties  to  defend  several  suits  a^inst  each,  in  the  subject  matter 
of  which  they  had  a  common  interest,  it  was  held  that  the  delivery  of  a 
Inll  to  one  was  sufficient  to  enable  the  plaintiff  to  maintain  a  joint  action 
against  all.     Oxenham  v.  Lemon,  2  2).  4*  i^.  461. 

At  what  time.]  The  bill  must  be  proved  to  have  been  delivered  one 
Ounar^  month  before  the  commencement  of  the  action.  The  Nisi  Prius 
recora  was  formerly  sufficient  prima  facie  evidence,  when  made  up  of  a 
term  commencing  more  than  one  month  after  the  delivery  of  the  bill» 
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that  the  action  had  not  been  brought  too  aoon,  and  made  it  incumbent 
on  the  defendant  to  prove,  if  the  iact  ivas  so,  that  the  action  was  com- 
menced too  soon  bv  producing  a  copy  of  the  writ  ( Webh  v.  PrUckeO^ 
\  B.^  P,  863. ;  Rho^9  v.  Gidbi,  6  Etp.  163.) ;  or  the  declaration 
Harris  v,  Omte,  2  Camp.  497  (n).  But  now,  oy  the  Uniformity  of 
Ptacess  Act,  2  W,4.  c.  39.  s.  11.,  the  issuing  of  the  writ  of  summons 
is  for  all  purposes  the  commencement  of  the  suit.  Alston  v.  UnderkiU^ 
\C,if  M,  492.  And  the  date  of  the  issuing  appears  on  the  Nisi  Prius 
record. 

At  what  place,]  Leaving  the  bill  at  the  defendant's  counting-house 
is  not  sufficient.  Hill  v»  Humphreys^  2B,Sf  P.  343.  It  seems  that  it  is 
sufficient  to  leave  it  at  his  last  knoum  place  of  abode,  and  it  is  no  answer 
for  the  defendant  to  show  that  he  had  lefVthat  place  of  abode,  without 
also  showing  that  he  had  a  later  known  one.  Wadeson  o.  Smithy 
1  Stark.  324. 

Proof  of'  the  biU,]  The  bili  may  be  proved  by  a  copy  or  duf^icate 
orifiinaJ)  without  any  notice  to  produce  the  bill  delivered.  Anderson 
V.  May,  2  J9. 4-  P.  237.  Col^  v,  Tr^week^  6  B.  ^  C,  394.  A  mistake 
in  the  date  of  the  items,  which  does  not  mislead,  will  not  vitiate  the 
delivery  of  the  bill.  Williams  v.  Barber,  4  Taunt.  806.  Where  the 
bill  has  been  taxed,  the  umatef  a  allocatur  is  not  conclusive  against 
the  plaintiff  on  a  plea  o(nunquam  indebitatus,  but  only  strong  evidence 
that  no  more  is  due.    Beck  v.  Cleaver,  9  Dowl.  P.  C  1 1 1 . 

Cases  in  which  a  bill  need  not  be  delivered,]  A  signed  bill  need  not  be 
delivered,  though  containing  taxable  items,  when  it  is  due  from  one 
attorney  or  solicitor  to  another  attorney  or  solicitor;  12  G.  2.  c.  13. 
a.  6.;  though  the  defendant  only  became  an  attprney  after  the  business 
was  done,  and  before  action  brought ;  Windsor  v,  Herbert^  7  M.  ^ 
W.  376. ;  Wildbore  v.  Bry4m,  8  Price,  677.  And  such  a  bill  is  not 
within  the  statute,  3  Jac.  1.  c.  7.  s.  1.  Sandys  v.  Hornby,  1  M,  4;  Bob. 
.83.  Nor  need  the  executor  or  administrator  of  an  attorney  deliver  a 
bill.  WUHanis  v.  Griffith,  10  M.  ^  W.  125.  Nor  the  assignee  of  an 
insolvent  attorney.  Lester  v.  Laxarus,  2  C.  M,  4*  B.  665.  To  set^ 
off^  bill,  it  has  been  held  sufficient  to  deliver  it  in  time  for  the  plain- 
tiff to  have  it  taxed  before  the  trial.  Martin  v.  Winder,  1  Doug.  199  (a), 
T^d.  335.  But  in  Murphy  v.  Cunningham,  I  Anstr.  198.,  a  regular  de- 
livery was  held  necessary,  though  Martin  «•  Winder  was  cited,  contrd. 
In  Buhnan  v.  Bhrkett,  1  Esp,AA9.<,  it  is  said  to  have  been  held  by  Lord 
Kenyon,  that  it  was  not  necessary  that  a  month's  time  should  intervene 
between  the  delivery  and  the  action. 

ZJefifnee. 

Where  a  bill  has  been  delivered  containing  taxable  items,  the  defend- 
ant  cannot  object  to  the  reasonableness  of  the  charges  at  the  trial. 
Anderson  v.  May,  2B,^  P.  237.  Lee  v.  Wilson,  2  Chitly*s  B.  65.  The 
delivery  of  a  former  bill  is  conclusive  against  an  increase  of  chaige  on 
any  isX  the  same  items  contained  in  a  subsequent  biU,  and  strong  pfe- 
-sumptive  evidence  against  any  additional  items;  but  real  errors  or 
omissions  are  to  be  allowed  for.    Lovctjdge  v.  Botham,  I  i^.j**  P.  49. 


Hie  plaintiff's  negligence  in  the  coodact  of  the  bunaem  cannot  be  set 
upas  a  defence;  Templer  v,  M'Lachfan^  2  N.R.  136. ;  unlen  it  has  been 
each  as  to  deprive  the  defendant  of  ail  benefit;  or  the  ciiarges  sought 
to  be  recovered  have  been  occasioned  by  the  plaintiff's  want  of  proper 
caution.  ^  Huntley  v.  Bulwer,  6  New  Ca.  111.  Bracey  o.  Carter,  12/1. 
4*  S,  373.  And  such  failure  of  consideration  is  evidence  in  non- 
assmnpsit.  5.  C  i^.  But  if  there  are  other  causes  conducing  to  the 
loss  or  the  benefit  besides  the  plaintiff's  n^ligence,  the  negligence  is 
no  defence  to  the  action.  Dag  v.  Ward^  1  Stark*  409.  If  an  attorney, 
through  inadvertence  or  inexperience,  incurs  trouble  which  is  useless 
to  his  client^  he  cannot  recover  a  remuneration  for  such  trouble.  HiU 
a.  Featherttonkauf^h^  7  Bing,  569.  And  this  may  be  shown  under  the 
general  issue.  £tUi  v.  Alien,  2M.  4r  ^-  283.  Entire  items  for  useless 
work  ma^  be  discarded  by  the  jury.  Shaw  v.  Arden,  9  B'mg,  286.  It 
is  no  defence  to  an  action  for  business  done  in  defending  a  suit,  that  the 
plaintiff  was  instructed  to  put  in  a  plea  in  abatement  for  delay,  which  he 
n^lected  to  do,  whereby  the  defendant  had  judgment  against  him. 
JoAnson  v,  Akton^  1  Camp,  1 76.  Where  ah  attorney  prepares  a  docu- 
ment, which  is  illegal,  but  with  regard,  to  the  legality  of  which  there  was 
a  reasonable  doubt,  he  is  entitled  to  recover  for  preparing  it.  Potts  p. 
Sparrow,  6  C.  4-  P.  749. 

An  allegation  of  a  tender  of  a  reasonable  sum  to  the  plaintiff  is  not 
supported  by  proof  of  an  offer  to  pay  when  the  bill  snail  have  been 
taxed.  Fihier  v.  Bkrtiby,  2  M.  4r  G.  529.  It  is  a  good  defence  that 
the  plaintiff  paid  no  attention  to  the  defendant's  case,  but  resided  a 
considerable  distance  from  the  place  where  his  business  was  carried  on, 
and  that,  in  fact,  the.  business  was  transacted  there  by  his  articled 
clerk.  Taylor  v,  Glattbrook,  3  Stark.  75.  Hopkmson  v.  Smith,  I  Bing, 
13.  So  it  is  a  good  defence  that  the  plaintiff  undertook  the  caoss 
gratuf  and  the  declarations  of  his  clerk,  when  he  attended  to  tax  the 
coata  in  the  cause,  are  evidence  for  the  defendant*  Athfird  v.  Price, 
3  Stark,  185.  And  on  a  plea  of  payment  of  money  into  court,  and 
fomquam  wdeb,  to  the  residue,  the  defendant  may  show  that  the  plain- 
tiff had  agreed,  on  a  certain  event  which  had  occurred,  that  the  work 
should  be  done  for  costs  out  of  pocket,  which  did  not  exceed  the  sum 
paid  in.    Jone9  v,  Beade,  5A.^  E.  529. 

The  defendant  may  ()rove,  under  a  proper  plea,  that  the  plaintiff  has 
neglected  to  take  out  his  certificate,  by  wnich  his  admission  has  become 
void  ;  37  Otto,  2.  c.  90.  s.  31.  But  where,  in  an  action  brought  by  an 
attorney  in  1825,  the  defendant  proved  that  the  plaintiff  had  not  taken 
out  any  certificate  during  the  years  1814,  1815,  1818,  1819,  and  1820, 
but  did  not  prove  that  the  plaintiff  had  not  been  re«admitted  afler  tliat 
time,  and  there  was  evidence  that,  in  1824^  the  plaintiff  had  acted  as  an 
attcMmev  and  been  retained  by  the  defendant  in  that  character,  it  was  held 
that  this  prim&faeie  evidence  entitled  the  plmntiff  to  recover.  Pearce  v. 
Whale,  5B,4r  C.  38.  And  an  attorney  may  maintain  an  action  for  business 
done  at  a  time  when  he  was  uncertificated,  provided  a  certificate  be  taken 
out  by  him  before  the  end  of  a  year  after  tne  expiration  of  the  period  to 
which  the  prior  certificate  extended.  Bowler  v.  Brown,  2  A,  If^  EAIQ, 
It  is  no  defence,  in  an  action  for  fees  due  for  the  suing  out  a  comniis- 
aion  of  bankruptcy,  that  the  plaintiff  is  only  an  attorney  of  K«  B.,  and 
not  a  solicitor  in  chancery.  JVUkhuon  v,  Diggelly  \  B.ijr  C,  168.  Nor 
that  the  plaintiff  refused  to  go  on  with  a  suit  in  chancery,  if  the  do- 


260  Assumpsit  an  ApoAecanfs  BiU. 

fendant  did  not  supply  him  with  money.  Rowson  v.Earle^  M,  4r  -AT. 
5S8.  For  though  an  attorney  cannot,  suddenly,  and  without  notice^ 
abandon  a  cause,  yet,  if  he  gives  reasonable  notice,  he  is  at  liberty  to 
discontinue  the  conduct  of  it  on  his  client  refusing  to  supply  him  with 
money.     Vansandau  v.  Browne^  9  Bing,  402. 

Where  one  attorney  does  business  for  another,  the  attorney  who 
does  the  business  universally  gives  credit  to  the  attorney  who  employs 
him,  and  not  to  the  client  for  whose  benefit  it  is  done.  If  the  attorney 
in  such  case  intends  not  to  be  personally  responsible,  it  becomes  his 
duty  to  eive  express  notice  that  the  business  is  to  be  done  on  the 
credit  of  the  client.  It  furnishes  no  defence  that  the  business  was 
known  by  the  plaintifi*  to  be  done  for  the  benefit  of  the  client.  Scrace 
V,  WhiiHngtonj  2B.4rC.l\.  An  attorney  is  not  personally  liable  to  a 
witness  whom  he  subpoenas  to  give  evidence  for  his  client.  RMu  v, 
Bridgets  M.i  W,  115. 

The  contract  to  conduct  a  suit  is  entire,  and  where  the  suit  ended 
vnthin  six  vears,  the  Statute  of  Limitations  will  not  bar  the  demand 
for  so  mucn  of  the  business  as  was  done  more  than  six  years  ago. 
Harris  v.  Othoum^  2C^M,  629. 


ASSUMPSIT  ON  APOTHECARY'S  OR  SURGEON'S  BILL. 

The  plaintiff,  if  an  apothecary,  must  in  the  first  instance  prove  his  title 
to  sue  as  such ;  for  by  statute  65  Geo.  3.  c.  194.  s.  21.  (explained  and 
amended  by  6  Geo.  4.  c.  133.}  no  apothecary  shall  be  allowed  to  r&> 
cover  any  charges  claimed  by  him  in  any  court  of  law,  unless  he  shall 
prove  on  the  trial,  that  he  was  in  practice  as  an  apothecary  on  the  1st 
of  August,  IB)  5,  or  that  he  has  obtained  a  certificate  to  practise,  as 
such,  from  the  Apothecaries'  Ck>mpany.  This  proof  must  still  be  given, 
since  the  new  rules  of  pleadine,  tnough  non  assumptit  only  be  pleaded ; 
or  where  the  defendant  pleads  (in  debt)  ntmquam  mdeb.  to  part,  and 
to  the  rest  a  tender.  Sheanvood  v.  Hay,  5A,^E,  383.  Wagttaffe  v. 
Sharpe,  3  M,  ^  ^.521.  The  plaintiff  need  not  prove  his  identity  with 
the  party  named  in  the  certificate.  Sampson  v,  JJismore^  9  M.  4*  HT.  47. 
The  statute  does  not  relate  to  physicians,  chemists,  or  druggists,  or  to 
the  College  of  Surgeons.  Sec.  28,  29.  But  a  person  autnorised  to 
practise  as  a  physiaan  by  a  Scotch  diploma  is  not  a  physician  within 
the  statute ;  the  provisions  of  the  act  applymg  only  to  England  and 
Wales.  Apothecaries  Comp.  v.  CoiUnt,  4fB,4>  Ad.  604.  CoUins  v.  Car' 
negie,  \  A,  ^  E,  695.  And  chemists  who  practise  as  apoikecaries  are 
not  exempted  firom  the  operation  of  the  statute  by  sect.  28.  Semb. 
Apothecaries*  Comp.  v.  Greenough,  1  Q.  B,  799.  It  was  ruled  by  Best 
C.  J.  that  an  apothecary  may  either  chaise  for  his  attendances,  or  for 
the  medicines  wnich  he  supplies ;  but  that  he  cannot  charge  for  both ; 
Tovme  v.  Lady  Gresiey,  S  C,  ^  P»  5S].;  but  see  Handiey  v,  Hetuon^ 
^C.SfP,  nO.post^  p.  261. 

Proof  of  practice  as  an  apothecary,]  Merely  administering  medicines 
previous  to  the  let  of  August,  1815,  will  not  be  sufficient  to  prove  that 
the  party  practised  as  an  apothecary  ;  and  incapacity  to  make  up  the 
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prescriptions  of  a  physician  will  be  cogent  evidence  to  prove  the  ne- 
gative. Apothecanei  Comp.  v.  Warburion,  3B,4r  A,  40.  An  unqua- 
lified person,  dispensing  medicines  of  his  own  advice,  is  within  the 
penalties  of  the  Apothecaries'  Act,  55  Geo.  3.  c.  194'.  The  Apotke^ 
caries*  Contp.  v.  Allen,  4iB,  4"  ^^^  ^^\  ^^  ^^  heea  ruled  by  Lord  Ten- 
terden  that  curine  a  local  complaint  is  not  sufficient  evidence  that  the 
party  compoundea  medicines  according  to  prescription.  To  entitle  him 
to  sue,  he  must  have  practised  the  general  duties  of  an  apothecary ; 
Thiompion  v,  Lewis,  M,4r  M»  2^^*  >  f^*  making  up  medicines  prescribed 
by  a  physician  or  other  person,  or  by  himself;  and  acting  as  accoucheur 
or  surgeon  only  is  not  such  practice.  Woodward  o.  BaU^  6  0,4"  P* 
577. 

Certificaie,]  Bv  6  Geo.  4.  c  133.  s.  7.  the  common  seal  of  the  Com- 
pany of  the  Apothecaries  is  sufficient  proof  of  the  certificate,  and  that 
the  person  therein  named  is  qualified  to  practise ;  but  the  seal  must  be 
proved  to  be  the  seal  of  the  company.  Chadwick  v.  Burming,  R.  4*  M. 
306.  A  general  certificate,  not  confininjg  the  party  to  practise  in  the 
country,  will  entitle  him  to  recover  for  business  done  in  London, 
althougli  he  has  only  paid  the  price  of  the  country  certificate.  Ibid, 
The  certificate  supersedes  the  necessity  of  proving  an  apprenticeship 
served.     Sherwin  v,  SnM,  1  Bing.  204. 

Where  a  promissory  note  was  given  "  in  consideration  of  the  plain- 
tiff's care  and  medical  attendance"  bestowed  upon  the  maker,  and 
notice  was  given  of  disputing  the  consideration  of  the  note,  it  was  held 
(before  the  new  rules  or  pleading)  to  be  incumbent  upon  the  plaintiff  to 
prove  himself  qualified  by  statute  55  Geo.  3.  c.  194.  Blogg  v,  Pinkers, 
R,  4  M,  125. 

Surgeon*!  BUL 

'By  3  Hen.  8.  s.  11.  c.  1.  no  one  shall  act  as  a  surgeon  within  the 
city  of  London  or  seven  miles  round,  unless  he  be  examined  and 
licensed  by  the  College  of  Surgeons,  under  the  penalty  of  51,  per  month. 
It  is  incumbent  upon  the  defendant,  if  he  intends  to  avail  himself  of  the 
plaintiff  being  unlicensed,  to  prove  that  fact;  Gremare  v. Le  Clerc  Bois 
Vahn,  2  Camp,  144. ;  and,  since  the  late  rules,  to  plead  it.  It  was  also 
intimated  in  that  case  that,  as  the  statute  contains  no  prohibitory  clause, 
a  person,  though  subject  to  a  penalty,  may  recover  for  his  labour ;  but 
this  seems  to  be  oveiruled  by  Cope  v.  Rowlands,  2M,4r  W,  159,  160. 

A  surgeon  who  practises  as  a  physician,  having  no  diploma,  cannot 
maintain  an  action  for  his  fees ;  Lipscombe  v.  Holmes,  2  Camp.  441. ; 
and  if,  in  his  bill,  a  surgeon  leaves  a  blank  for  bis  charge  for  attend- 
ances, and  the  defendant  pays  a  certain  sum  into  court  on  that  account, 
the  plaintiff  is  bound  by  that  sum,  and  cannot  recover  more.  Ikuon  r. 
Batting,  3  Esp.  192. 

A  surgeon,  not  having  a  certificate  from  the  Apothecaries'  Company, 
cannot  cnaree  for  his  attendance  or  for  administering  medicine,  except 
in  cases  within  his  own  department.  He  cannot,  therefore,  recover  ror 
attending  a  patient  in  the  typhus  fever.  Allison  v,  Haydon,  4  Bing.  619. ; 
and  see  Wagstaffe  v.  Skarpe^  3M,8fW,  522.  note  (a).  But  if  the  plaintiff 
be  a  surgeon  and  apothecary  he  may,  besides  his  charges  for  medicines, 
recover  reasonable  chaiges  for  attendances.    Handley  v,  Henson,  4fC,4 


^d  Asmmptitfar  Servants  Wages. 

P.  WO.  Smpton  v.  Ralfi,  4  7^.  825.  BuC  see  Tcntme  v.  GretUy,  dM, 
p;  260.  When  the  plaintiff  has  abitained  from  sending  in  a  bill  in  tiie 
Ufetiroe  of  his  patient  in  the  expectation  of  a  legacy,  he  may  aftenrards 
sue  the  executors.    Baxter  v.  Gray,  4  Seott  New  Rep.  374. 

JOe^ficet 

If  the  defendant  has  received  no  benefit  in  consequence  of  theplaiiv* 
tiff's  want  of  skill,  the  latter  cannot  recover.  Kannen  v.  M^MuUen^ 
Peakcy  59.  Duffit  v.  Jamet^  cited  7  Ea$t^  480.  So  a  person,  who  pro- 
fesses to  cure  (usorders  in  a  specified  time,  and  induces  the  defendant 
to  employ  him  by  false  and  fraudulent  representations  of  his  skill,  and 
does  not  succeed  in  his  cure,  cannot  recover  for  medicines  and  atteod- 
ance ;  Hupe  v.  Phelpt,  2  Stark,  480. ;  but  the  remuneration  of  a  regular 

Eractitioner,  who  has  used  due  care  and  diligence,  does  not  depend  on 
is  effecting  a  cure.  Per  Abbott  C.  J.,  ibid,  In  the  case  of  a  medical 
man,  if  an  operation,  which  might  have  been  useful,  has  merely  failed 
in  the  event,  he  is  nevertheless  entitled  to  charge  ;  but  if  it  could  have 
been  useful  in  no  event,  he  has  no  claim  on  the  patient.  Per  Alderson  J. 
in  Hill  V.  Featherstonhaugh,  7  JBing.  574. 

A  physician  can  maintain  no  acdon  for  bis  fees.  Charley  v.  Bolcof,, 
4  71  i2.  317.  Unless  there  be  a  special  contract  to  pay  him.  Veiich  v. 
Riuiel,  1  Car.  ^  M.  362. 
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In  an  action  by  a  servant  far  his  wage^,the  plaintiff  must  prove  a 
tainer,  of  which  service  will  be  evidence  ;  the  length  of  time  of  service ; 
and  the  amount  of  wages  due. 

A  general  hiring,  without  mention  of  time^  is  a  birii^  for  a  year ;  and 
if  durmg  the  year  the  master  dismisses  his  servant  without  cause,  the 
latter  is  entiUed  to  his  wages  until  the  end  of  the  year.  Beetlon  e. 
Colfyer,  4  Biog.  309.  And  this  though  the  wages  are  payable  monthly* 
Fauioell  v.  CojA,  5  B.  4r  ^^'  M^*  But  if  he  leaves  his  serf  ice  durioc 
the  year  without  cause,  it  is  a  forfeiture  of  the  wages  due  to  him,  and 
he  cannot  recover  any  thing.  HuUman  v.  Bouimnsn  2C.  ^  P*  510. 
With  regard  to  a  menial  servant,  there  is  a  common  understanding  (ex* 
cept  where  a  different  custom  is  shown  to  prevail)^  that  the  contract 
may  be  dissolved  by  dther  party  —  by  the  master  on  paying  a  month^i 
wages  or  giving^a  month's  warning ;  by  the  servant  on  giving  a  month's 
warning.  Beeston  v.  CoUyer,  4fBwg.  313.  Nowlan  v.  Ablett,  20.  M. 
4*  ^»  54.  In  such  case,  therefore,  if  the  master,  without  reasonable 
cause,  turns  the  servant  away,  the  latter  will  only  be  entitled  to  re- 
cover a  month's  wages.  R<iinson  v,  Hmdman,  3  Etp.  235.  But  he 
may  recover,  on  a  general  count,  all  the  past  arrears.  HarUey  v.  Har^ 
man,  WA.^E,  798.  Other  servants,  as  clerks,  Ac.,  may  recover  their 
wages  for  the  remainder  of  the  year,  and  are  entitled  to  reasonable 
notice  ending  with  a  cuitent  year.  WiUiams  v.  Byme^  1 A.^  E.  177. 
Bettton  V,  CoUyer^  4  Bing.  309.  Where  a  clerk  claims  to  be  a  partner, 
and  not  a  mere  clerk,  he  may  be  dismissed  forthwith  as  clerk.    Amor  v. 
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Fearon^  9  A,  4;  E,  548.  And  where  wagea  are  payable  quarterly^  and  the 
seryatit  is  tortiowsly  discharged  In  the  middle  of  tne  quarter,  he  has  been 
allowed  to  recover  for  the  whole  quarter  on  the  general  count, for 
work  and  labour.  Gandell  o.  Poiitigny,  4  Camp.  375.,  S.  C.  1  Sfari, 
196.  See  Eardiey  v.  Price,  2  N,  R.  333.  But  it  seems  that  a  special 
action  of  assumpsit  is  the  proper  remedy  in  such  a  case.  Smith  v,  Hay» 
Unrd^  1  A.S^E.  544.  If  a  servant  misconducts  himself,  the  master  may 
turn  him  away  without  any  warning ;  Spain  r.  AmoU,  2  Stark.  256. 
TVo/ntait  v.  Dunn,  4  Camp.  212. ;  and  in  such  case  the  misbehaviour  is 
a  forfeiture  of  the  accruing  wages ;  Runway  v.  Hungerford  Market  Co,^ 
ZA,^E,n\.\  Sherman  v.  Bennett^  M.  4*  M»  489. ;  even  though  the 
master  has  recovered  damages  against  him  for  his  misconduct.  Turner 
V,  Robnuon,  5  B.  ^  Ad,  789.  So  where  a  servant  embezzles,  though  his 
wages  due  exceed  what  he  has  embezzled.  Brown  v.  Croft,  I  Chitiy 
Prac.  of  the  Law,  81.  The  master  is  not  bound  to  assign  toe  cause  at 
the  time  of  dismissal,  Ridgway  v.  Hungerfard  Market  Co,,  suprti.  The 
bankruptcy  of  the  master  is  not  a  dissolution  of  the  contract  of  hiring 
and  service.  Thomas  v,  Williams,  I  A.^E.  685.  Incapacity  by  reason 
of  sickness  is  not  a  determination  of  the  contract  of  service,  nor  will  it 
justify  dismissal  without  regular  notice ;  R,  v.  Wintersett,  Cald,  296. ; 
yet  disability  to  perform  his  duty  will  prevent  a  servant  from  recovertog 
wages,  where  the  agreement  is  not  tor  any  specific  term  but  only  for 
so  much  as  the  services  of  the  plaintiff  are  worth ;  Bayley  v,  RimmeU, 
1  M,  ^  W,  506. ;  unless  in  the  case  of  a  seatnan  taken  sick  on  a  voyage; 
Chandler  v.  Grieves,  2H.  BL  606. 

Where  the  contract  of  yearly  service  is  determined  by  consent  in  the 
middle  of  a  quarter,  there  is  no  implied  contract  to  pay  pro  raid  ;  but  a 
jury  may  infer  from  circumstances  an  express  agreement  to  pay  for  the 
broken  part  of  the  year's  service.  Lambum  v.  Cruden,  2  M,  4*  G,  253. 
ThomM  9.  WHHam*^  1  A.  ^  £.685. 


ASSUMPSIT  FOR  NOT  ACCEPTING  GOODS. 

In  an  action  of  assumpsit  for  not  accepting  goods  sold,  the  plaintiff 
may  have  to  prove  the  contract  and  breach,  the  performance  of  all  con- 
ditions precedent  on  his  part,  and  the  amount  of  damage ;  or  such  of 
these  mcts  as  are  denied  by  the  pleadinga. 

T%e  contfuciJl  By  the  17th  section  of  the  Sutute  of  Frauds,  29  Car.  8. 
c.  3.  no  contract  for  the  sale  of  any  goods,  wares,  and  merchandizes,  for 
the  price  of  10/.  sterling  or  upwards,  shall  be  allowed  to  be  good, 
exc^t  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,  or  give  sometning  in  earnest  to  bind  the  bargain  or  in 
part  of  payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract  or  their  agents  thereunto  lawfully  authorised. 

What  eoniracts  are  mthin  section  17.  of  the  Statute  of  Frauds,^ 
Executory  contracts  are  within  the  statute ;  Rondeau  v.  Wyatt,  2  Ii, 
Bk  63.;  Garbutt  v,  Watson ^  6B,  4r  A,Q\S.;  and  therefore  a  contract 
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by  the  plaintil&,  who  were  millerB,  for  the  sale  of  flour,  which  was 
not  at  tne  time  prepared  so  as  to  be  capable  of  innnediate  deliverjrt 
IB  i^ithin  the  statute.  GarbuU  v.  WaUon^  bB.^  A.Q\Z.  But  where 
the  contract  was  not  for  the  sale  of  goods,  but  for  work  and  labour 
and  materials  found,  as  the  subject  matter  of  the  contract  did  not 
exist  m  r^rtim  natwr&y  and  was  incapable  of  delivery  and  of  pert  ac- 
ceptance, it  was  held  not  to  be  within  the  statute.  Grove*  v.  Buck, 
3M.4'  S.  178.  Smiih  o.  Surman,  BB.fC.  576.  But  now  by  Lord  Ten- 
terden*s  act,  9  Geo.  4.  c.  14.  s.  7.  the  above  provision  of  the  Statute  of 
Frauds  "  shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  10/.  sterling  and  upwards,  notwithstanding  the  goods  may  be  in- 
tended to  be  &ivered  at  some  future  time,  or  ma^  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  ddivery,  or  some  act  may  be  requisite  for  the  making  or  completing 
thereof  or  rendering  the  same  fit  for  delivery." 

Where  several  articles  are  bought  at  a  shop  at  the  same  time  but 
at  different  prices,  each  under  10/.,  but  amountins  altogether  to  70/., 
it  has  been  lield  to  be  one  contract  and  within  the  statute.  Baldey 
V.  Parker,  2  -B.  4-  C.  37. 

Sales  of  goods  by  auction'are  within  the  Statute  of  Frauds.  ITen* 
worthy  v,  sAofield,  2B.^C,  945.  A  sale  of  shares  of  a  joint-stock 
banking  company  is  not  within  sect.  17.  Humble  v.  Mitchell,  II  A.  ^ 
K.  805. 

With  regard  to  contracts  for  the  sale  of  growing  crops  and  timber,  see 
the  cases  cited  ante,  p.  158.  189. 

The  cases  relating  to  an  acceptance  of  goods  within  this  section  of 
the  Statute  of  Frauds  are  stated  under  the  head,  ^  Auumpnt  fir  good* 
sold  and  delivered/'    Post. 

What  note  or  memorandum  in  writrng  is  stiffident  within  section  VI.  of 
the  Statute  of  Frauds."]  The  word  bargain  used  in  the  statute  means 
the  terms  upon  which  the  parties  contract.  Kenworthy  v.  Schofield, 
2  B»i  C*  947.  The  law  with  regard  to  the  statement  of  the  price 
in  the  contract  appears  to  be  this,  that  where  the  price  is  omitted, 
and  it  does  not  appear  upon  the  evidence  that  any  specific  price 
was  agreed  upon,  a  reasonable  price  may  be  presumed,  and  the  con- 
tract may  be  so  stated ;  Hoadly  v,  M'Lame, .  10  J9iitg.482.;  but  where 
the  contract  is  silent  as  to  price,  and  it  appears  by  the  evidence  that 
a  specific  price  was  agreed  upon,  the  contract  is  imperfect,  and  can- 
not be  given  in  evidence ;  iS^.  C.  ib.  489.  Elmore  v,  Kinascote,  5  B.  ^ 
C.  583.  A  distinction  was  indeed  suggested  in  AcebJ  v.  Levy,  10 
Bing.  882.,  by  Tindal  C.  J.,  that  where  ^e  contract  is  silent  as  to  the 
price,  but  has  •been  executed,  a  reasonable  price  will  be  inferred ; 
but  that  it  may  be  Questionable  whether  it  is  so  when  the  contract 
is  executory  only,  and  the  goods  are  still  in  the  possession  or  under 
the  power  of  tne  seller :  but  the  case  of  Hoadly  v,  M^Lame,  supra, 
whicn  was  for  not  accepting  a  carriage  made  to  order,  does  not  sanc- 
tion this  distinction.  "  We  agree  to  give  Mr.  E.  li.  Id,  per  pound 
for  thirty  bales  of  Smyrna  cotton,  customary  allowance,  cash  3  per 
cent.,  as  soon  as  our  certificate  is  complete,"  duly  signed,  has  been 
held  a  sufficient  memorandum.  Egerton  v.  Matthews,  6  East^  307.  See 
Cooper  V.  Smith,  15  East,  103.  Richards  v.  Porter,  6  B.  ^  C.  437.  The 
terms^  of  the  contract  cannot  be  varied  by  parol.    Marshall  r.  £ymr. 
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6M.^W.  100. ;  StMd  v.  Dawber^  10  A.  4-  E. 57. ;  Siowellv,  Robmton, 

3  yew  Co,  928.  Where  the  price  is  ambiguous ;  as  where  hops  are 
sold  "  at  lOOf.,**  this  may  be  explained  by  parol  to  mean  51.  per  not. 
Sjncer  v.  Cooper ^  \Q^B.  424.  The  written  memorandum  must  be 
made  before  action  brought.     BiU  v.  Bamenty  9  M.  4'  W.  36. 

As  the  language  of  this  section  is,  in  substance,  the  same  as  that  of 
the  fourth  section  relating  to  the  sale  of  lands  (see  Kenwortky  v,  Scko.^ 
fields  %B.^C.  947.),  the  cases  already  cited,  anti,  p.  189.,  with  regard 
to  the  signing  of  the  note  or  memorandum  by  the  party,  and  the  manner 
in  which  two  writings  may  be  connected  in  order  to  form  a  complete 
note  or  memorandum,  may  be  consulted. 

A  sknature  by  initials  is  not  enough.  Jacob  v.  Kirk,  2  M.  4r  Bob. 
221. ;  Sweet  v.  Lee,  3  M»  ^  G,  452.  Where  an  auctioneer  writes  down 
the  buyer's  name,  or  that  of  his  agent,  in  the  catalogue  to  which  the 
conditions  of  sale  are  annexed  opposite  the  lot,  together  with  the  price 
bid,  it  seems  a  sufficient  memorandum.  PhiUimore  v  Barry,  1  Camp. 
513. ;  Kenwortky  v,  Sckofield,  %  B,Sf  C,  945.  But  where  the  conditions 
of  sale  are  not  annexed  to,  or  referred  to,  in  the  catalogue,  signing  the 
buyer's  name  in  the  catalogue  is  not  a  compliance  with  the  statute.  Hinde 
V.  Wlatehouse,  7  East,  558. ;  Kenworthy  v.  Schofield,  2B.^C.  945.  Whe- 
ther an  auctioneer  be  t^e  agent  of  both  the  purchaser  and  seller  depend^i 
upon  tlie  facts  of  the  particular  case.  Therefore,  where  a  party,  to  whom 
money  was  due  from  the  owner  of  goods  sold  by  auction,  agreed  with 
the  owner  before  the  auction  that  the  goods  which  he  might  purchase 
should  be  set  against  the  debt,  and  became  the  purchaser  of  goods, 
and  was  entered  as  such  by  the  auctioneer ;  it  was  held  that  he  was 
not  bound  by  the  printed  conditions  of  sale  which  specified  that  pur- 
chasers should  pay  a  part  of  the  price  at  the  time  of  the  sale  and  the 
rest  on  delivery.  Bartlett  v.  Purneil,  ^A.iE.  792.  If  A.,  without 
authority,  makes  a  contract  in  writing  for  the  purchase  of  goods  by  B., 
and  B.  subsequently  ratifies  the  contract,  such  ratification  renders  the 
act  of  A.  valid  as  an  agent  within  the  Statute  of  Frauds.  Maclean  t\ 
Dunn,  4  Bim.  722.  The  authority  of  the  agent  to  sell  for  his  principal 
may  be  conferred  orally.    Acebal  v.  Levy,  10  Bing,  378. 

A  broker  is  the  agent  of  both  parties,  and  may  bind  them  by  signing 
the  same  contract  on  behalf  of  the  buyer  and  seller.  Where  bought 
and  sold  notes  have  been  delivered  by  the  broker  to  the  parties,  those 
notes  are  the  proper  evidence  of  the  contract;  Thornton y.  Meux,  M, 

4  M.^.;  Trueman  v.Loder,  \\  A.  ^  E.  569. ;  and  such  notes  are 
admissible,  though  the  entry  in  the  broker^s  book  has  never  been  signed 
by  him.  Goom  v.  Ajlalo,  6  B.  4^  C.  117.  If  the  bought  and  sold  notes 
materially  differ,  there  will  be*  no  valid  contract.  Grant  v.  Fletcher, 
5B,ljrC^  436. ;  Thornton  v.  Meux,  M.  8f  M.  43.  A  broker  gave  the 
following  bought  and  sold  notes  :  1.  ^^  We  have  this  day  bought  for 
your  use  from  J.  O.  B.  100  tons  dry  palm  oil  at  31/.  1  Ox.  per  ton,  to  be 
taken  from  the  quay  at  landing  weights  with  customary  allowances,  &c. 
in  cash  at  fourteen  days  from  delivery,  less  two  an  a  half  per  cent,  dis- 
count, to  be  delivered  from  the  Speedy  or  Charlotte  expected  to  arrive 
about  November  or  December  next."  —  2.  "  We  have  tnis  day  sold  for 
your  use,  payment  in  fourteen  days  by  cash,  less  two  and  a  half  j)er  cent, 
discount  m>m  ddtvcry,  100  tons  dry  palm  oil,  at  31/.  \0s.  per  ton,  ex 
Speedy  and  Charlotte,  to  arrive.**  Held,  that  evidence  of  mercantile 
usage  was  adinbsible  to  explain  all  the  variances  between  these  notes, 
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and  that  bein^  so  ezplunedy  the  variances  were  not  material  and  did 
not  avoid  the  contract.  Bold  v.  Rayner,  1  M,  ^  W.  343.  Where  the 
sold  note  was  in  the  name  of  an  a^nt,  it  may  be  shown  bv  fiarol  on 
behalf  of  the  plaintiff,  that  in  all  previous  transactions  with  the  plaintiff 
the  defendant  had  contracted  in  the  agent's  name.  Truefnan  o.  Loder, 
\\  A.^  E,  580.  In  an  action  bj  the  purchaser  against  the  vendor  of 
goods  for  not  delivering  them,  it  has  oeen  held  that  the  bought  note 
alone  is  evidence  of  the  contract,  and  that  if  the  vendor  intends  to 
insbt  on  a  variance  between  the  bought  and  sold  note,  it  is  for  him  to 
produce  the  latter.  Howes  v.  Fcrster^  1  AT.  4*  Rob.  368.  If  no  bought 
and  sold  notes  have  been  made  out,  the  entry  in  the  broker's  book, 
signed  by  him,  will  be  evidence  of  the  contract.  Grant  v.  Fteteher, 
SB.^dl  4-36. ;  Henderton  o.  Bametoall^  \Y,iJ,  387.  And  where 
the  notes  disagree,  the  entry  in  the  book,  if  brought  home  to  the  know* 
ledge  of  the  parties,  may  be  evidence  of  the  contract.  Semb,  Thornton 
V,  Charles,  9  M,  ^  fV,  802. ;  and  see  the  observations  of  Parke  B.  in 
that  case.  Where  the  broker,  in  the  bought  and  sold  notes,  described 
the  seller's  firm  as  A.,  B.,  and  C. ;  but  the  firm  had,  in  fact,  unknown 
to  the  broker,  been  changed  to  A.,  D.,  and  E^  it  was  held  that  A.,D., 
and  £.  might  sue  on  the  contract,  it  not  appearing  that  the  defendant 
had  been  prejudiced  or  excluded  from  a  set-off,  and  there  bein^  some 
evidence  of  his  bavins  treated  the  contract  as  subsisting  with  the 
plaintiffs.  Mitchell  v,  Lapage,  Holt^  N.  P,  C,  253.  A  material  alteration 
in  the  sale  note  by  the  broker,  at  the  instance  of  the  seller,  after  the 
bargain  made  and  without  the  consent  of  the  ptirchaser,  will  preclude 
the  seller  from  recovering.    Powell  v.  Divett,  15  East,  29. 


Performance  of  conditions  precedent*']  Where  it  is  the  duty  of  the 
plaintiff  to  tender  the  goods  to  the  defendant,  such  tender  must  be 
averred  and  proved,  if  traversed.  A  tender  of,  or  being  ready  and  willing 
to  deliver,  a  larger  quantity,  is  not  sufficient ;  at  least  unless  it  appear 
that  the  defendant  might  have  had,  and  that  the  plaintiff  was  ready  to 
deliver,  the  smaller  quantity,  which  the  defendant  was  really  bound  to 
take.  Dixon  v.  Fletcher,  3  ilf.  4*  '^>  146.  So  in  an  action  for  not 
accepting  stock,  the  plaintiff  must  show  that  he  has  done  every  thing 
on  his  part  towards  the  execution  of  the  contract,  by  proving  either  a 
tender  or  refusal,  or  that  he  waited  at  the  bank  till  the  final  dose  of  the 
transfer  books  on  the  day  when  the  stock  was  to  be  transferred.  Bor» 
denave  v.  Gregory,  5  East,  107.  But  where,  by  the  terms  of  the 
contract,  it  is  incumbent  on  the  purchaser  to  fetch  away  goods,  the 
averment  and  proof  of  a  tender  seem  to  be  unnecessary ;  and  it  will 
be  sufficient  for  the  plaintiff  to  aver  and  show  a  readiness  to  deliver. 
Bawton  v.  Johnson,  1  East,  203. ;  WUks  v,  Atkinson,  1  Marsh,  412., 
post,  p.  269. 

Damages.'^ln  an  action  for  not  accepting  goods  to  be  paid  for  by  a 
bill,  the  plaintiff  is  entitled  to  recover  interest  from  the  time  the  bill,  if 
given,  would  have  become  due.  Boyce  v.  Warburton,  2  Cermp.  480.  The 
difference  between  the  contract  price  and  the  market  price  on  the  day 
the  contract  was  broken  is  the  measure  of  damages.  JSoomum  v.  Nasi, 
9  fi.  4*  C.  145.,  post,  p.  269. 
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Gaodi  bargamed  and  ioU.]    If  the  pliuntiff  should  fail  on  the  special 
count,  he  mar  sometimes  resort  to  ttie  count  for  goods  bargained  and 
sold,  and  vriU  be  entitled  to  recover  the  whole  value  of  the  goods. 
Hanley  p.  Shmih,  Peake^  42  (n).    Unless  there  has  been  an  acceptance 
of  the  coodsy  or  part  thereof,  a  note  or  memorandum  in  writing  within 
the  17th  section  of  the  Statute  of  Frauds  must  be  shown  ;  and  where 
the  memonuMlum  was  silent  as  to  price,  but  the  parol  evidence  dis- 
closed a  contract  at  the  shippiiig  price,  it  was  held  tnat  it  did  not  prove 
a  contract  at  a  reasonable  price.     Aoebal  v.  Levy^  10  Bvng,  376.,  an/r, 
p,  61.    Where  goods  in  bulk  are  sold  at  so  much  per  ton,  an  action  for 
goods  bargained  and  sold  will  not  lie  before  they  have  been  weighed. 
Per  Littledale  J.,  Simmons  v.  Swift,  &B.Sf  C,  857.    In  order  to  mmn- 
tain  a  count  for  goods  bargained  and  sold  it  must  appear  that  the  pro- 
perty passed ;  therefore,  where  a  machine  is  ordered  to  be  made,  the 
maker,  having  completed  it,  cannot  sue  for  goods  bargained  and  sold,  if 
there  be  no  appropriation  of  the  particular  machine  assented  to  by  the 
buyer.    AUanuon  v,  BeU^  S  B,  ^  C,  277.    Whether  the  vendor  can  re- 
cover on  a  couni  for  coods  bargained  and  sold,  although,  before  action 
broi^ht,  he  has  resold  the  goods,  b  undecided.     See  mertent  v.  Adcock, 
4£«p.  251.  ;   Hm^e  v,  Mlner^  Prole,  42  a.  (n)  ;   Hagedom  v,  Leting, 
6  Taunt,  166.     An  action  for  not  accepting  lies  against  a  purchaser  who 
refuses  to  take  goods,  although  the  vendor  has  resold  them.    Maclean 
V.  Dunn,  4  Bmg,  722. ;  Acebal  v.  Levy,  10  Bmg.  384. 

The  plaintifis  in  London  sold  to  the  defendants  a  quantity  of  butter 
which  tney  expected  from  Sligo  ;  the  quality  and  pnce  were  specified 
in  the  contract.  The  butter  was  to  be  shipped  for  London  in  October, 
and  to  be  paid  for  by  bill  at  two  months  from  the  date  of  landing. 
The  butter  was  not  shipped  till  November;  but  the  defendants  waivra 
the  objection  and  aceipted  the  invoice  and  bill  of  lading.  The  butter 
having  been  lost  by  shipwreck,  it  was  held  that  the  property  had  passed 
to  the  defendants,  and  that  they  might  be  sued  in  an  action  for  goods 
bargained  and  sold,  or,  per  Park  J.,  for  goods  sold  and  delivered. 
Al^nder  v.  Gardner,  1  Kew  Ca.  671. 

■ 

Defence, 

If  the  bulk  of  goods  sold  b^  sample  does  not  accord  with  the  sample, 
the  defendant  may  insist  on  it  as  a  defence,  although  it  be  proved  that 
the  common  mode  of  settling  disputes  of  this  kind  is  by  making  an 
allowance  for  the  difference.  Hibberi  v.  Skee,  1  Camp,  113.  So  he  may 
show  that  the  goods  do  not  correspond  with  the  kind  mentioned  in  the 
contract ;  Tue  v,  Fynmore,  3  Camp,  462. ;  and,  where  the  action  is  in 
the  general  form  o£indebUalu$  atsumptUy  this  defence  may  still  be  given 
in  evidence  under  the  general  issue ;  Couihu  v,  Paddon,  2  C,  M,  <$•  R, 
547.  The  defendant  may  also  show,  under  the  general  issue,  that  the 
goods  were  furnished  under  a  special  contract  with  a  condition  an- 
nexed, which  the  goods  delivered  did  not  satisfy.  GrounteU  v.  Lamh, 
\  M,  4r  W'  3^2*  Though  the  vendee  of  a  specific  chattel  delivered 
with  a  warranty  may  not  have  a  right  to  return  it  (see  anti,  p.  248. 
**  AuumptU  an  Warranty),  the  same  reason  does  not  apply  to  the  case 
of  executory  contracts ;  where  an  article,  for  instance,  is  ordered  from 
a  manufacturer,  who  contracts  that  it  shall  be  of  a  certain  quality  or  fit 
for  a  certain  purpose,  and  the  article  sent  is  never  completely  accepted 
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by  the  person  ordering  it,  the  latter  may  return  it  as  soon  as  he  dis- 
covers the  defect,  provided  he  has  done  nothing  more  in  the  meantime 
than  was  necessary  to  give  it  a  fair  trial.  Okell  v,  Snuik^  1  Stark,  107. 
Nor  will  the  purchaser  of  a  commodity,  to  be  delivered  according  to 
sample,  be  bound  to  receive  the  bulk,  if  it  does  not  agree  with  it;  nor, 
after  having  received  what  is  delivered  as  being  in  accordance  with  the 
sample,  will  he  be  precluded  by  the  simple  receipt  from  returning  the 
article  after  keeping  it  a  reasonable  time  for  the  purpose  of  comparison. 
Street  v.  Blay^  2  B.  4"  ^d*  ^3.  But  where,  upon  the  sale  of  goods,  the 
seller  produces  a  sample  and  represents  that  the  bulk  is  of  equal 
quality,  and  there  is  a  sale  note  nhicb  does  not  refer  to  the  sample,  it 
is  no  defence  that  the  goods  are  not  equal  to  the  sample,  thoueh  per- 
haps it  may  be  the  ground  of  a  special  action  for  the  fraud.  Meyer  v. 
JEvSrfk,  4  Camp,  22. ;  see  also  Pickering  v,  Dowson,  4s  Taunt,  779.  Kain 
V.  Old,  2  B.S^C,  634.  Under  a  contract  to  purchase  300  tons  of  Cam« 
peachy  logwood,  at  35/.  per  ton,  to  be  of  real  merchantable  quality, 
(such  as  might  be  determined  to  be  otherwise  by  impartial  judges,  to 
be  rejected) ;  it  was  held  that  the  vendee  was  bound  to  take  so  much 
of  the  wood  tendered  as  turned  out  to  be  of  the  sort  described  at  the 
contract  price,  though  it  appeared  at  the  time  that  a  part,  afterwards 
ascertained  to  be  sixteen  tons,  was  of  a  different  and  mferior  descrip- 
tion. Graham  v,  Jackson,  14  East,  498.  The  purchaser  by  sample  has 
a  right  to  inspect  the  whole  in  bulk  at  any  proper  and  convenient  time, 
and,  if  the  seller  refuses  to  show  it,  may  rescind  the  contract.  Lorymer 
V.  Smith,  1  ^.  4*  CI. ;  see  Parker  v.  Palmer^  4,  B,  4r  A,  387.  It  was 
ruled  by  Abbott  C.  J.,  that  if  a  man  sells  goods  to  be  delivered  on  a 
future  day,  and  neither  has  the  goods  at  the  time,  nor  has  entered  into 
any  prior  contract  to  buy  them,  nor  has  any  reasonable  expectation  of 
receiving  them  by  consignment,  but  means  to  go  into  the  market  and 
to  buy  tne  ^oods  which  he  has  contracted  to  deliver,  he  cannot  main- 
tain an  action  upon  such  a  contract ;  Bryan  v,  Lewis,  R,  4r  M,  387. ; 
but  the  decihion  seems  irreconcilable  with  the  cases  which  support  the 
legality  of  stock  jobbing;  Wells  v.  Porter,  2  New  Ca.  722 — 731.;  and 
is,  in  effect,  overruled  by  Hihblewhite  v,  M^ Marine,  5  M,  4r  W.  462. 

Where  a  joint  order  is  eiven  for  several  articles,  at  several  prices, 
the  contract  is  entire,  and  the  purchaser  may  refuse  to  accept  one, 
unless  the  others  are  delivered.  Champion  v.  Short,  1  Camp.  53. 
Baldey  v,  Parker,  2  B.  4r  C.  37.  And  where  goods  are  sold  "  about "  a 
certain  quantity  "  more  or  less,"  the  latter  words  are  intended  to  pro- 
vide only  for  a  small  excess,  and  the  purchaser  is  not  bound  to  accept 
more  :  thus  on  a  bargain  '*  for  about  300  tons,  more  or  less,"  the  pur- 
chaser is  not  bound  to  accept  350  tons,  at  least  unless  it  be  shewn  that 
a  large  excess  was  contemplated.    Cross  v,  Eglm,  2B,Sf  Ad.  106. 
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In  assumpsit  against  the  vendor  of  goods  for  not  delivering  them, 
the  plaintiif  may  be  called  upon,  bv  proper  pleas,  to  prove  the  contract 
and  the  breach,  the  performance  ot  ail  conditions  precedent  on  his  part, 
and  the  amount  of  damages. 

Where  L.  and  Co.,  brokers,  sold  hemp  by  auction,  described  in  the 
invoice  as  bought  of  "  L.  and  Qo.,"  and  received  part  of  the  price,  it 
was  held  that  they  had  made  themselves  responsible  as  sellers,  and  that 
they  could  not  defend  themselves,  in  an  action  for  non-delivery,  by  evi- 
dence that  they  sold  as  agents  and  that  the  invoice  had  been  made^out 
in  their  names  according  to  a  local  custom  of  brokers  to  secure  the 
passing  of  the  purchase-money  through  their  hands.  Jones  v.  Littledakf, 
6  A.'  4-  B,  486. 

A.,  by  letter,  offered  to  sell  to  B.  certain  goods,  *'  receiving  an  answer 
by  the  course  of  post."  In  consequence  of  A.*8  misdirection,  B.'s  ac- 
ceptance of  the  offer  arrived  two  days  later  than  it  ought  to  have  done ; 
and  on  the  day  following  that  when  it  should  have  arrived,  A.  sold  the 
goods  to  a  third  person  :  It  was  held  that  there  was  a  binding  contract 
from  the  moment  the  offer  was  accepted,  and  that  B.  might  sue  A. 
in  an  action  for  the  non-deiiverv.  Adams  v,  Undsell,  1  j&.  4*  i4. 681. 
But,  in  general,  where  an  ofkr  is  made,  the  party  who  makes  it  may 
retract  it  at  any  time  before  acceptance.  Cooke  v.  Oxley,  3T.  B,  653. 
JRouUedge  v.  Grant,  4  Bing.  653.  So  the  bidder  at  an  auction 
may  retract  his  bidding  before  the  hammer  is  down.  Fayne  v,  Cave^ 
3  T,  R.  148. 

Where  the  contract  was  for  the  sale  of  sponge,  to  be  paid  for  by  oclire 
at  &c.,  the  value  to  be  delivered  on  or  before  24th  inst.  J.  K, ;  in  an 
action  for  not  delivering  the  sponge  it  was  held  that  the  delivery  of 
the  ochre  on  the  24th  was  a  condition  precedent  to  the  plaintiff's  right 
of  action.  Parker  v,  RawUngs,  4  Ring.  280.  Where  the  agreement  was 
to  pay  a  sum  **  for  each  load  of  straw  delivered  on  the  premises,"  it  was 
held  that  this  imported  payment  for  each  load  as  delivered,  and  that, 
the  purchaser  refusing  so  to  pay,  the  vendor  was  not  bound  to  send 
any  more  loads.     WShers  o.  Reynolds,  2  R,  ^  Ad.  882. 

In  support  of  the  averment  that  the  plaintiff  was  ready  and  willing 
to  accept  the  goods  and  to  pay  for  the  same,  it  will  not  be  necessary 
to  prove  a  tender  of  the  money ;  Rawson  v.  Johnson,  1  East,  203» 
Waterhonse  t>.  Skinner,  2  R.4r  P»  447. ;  and  a  demand  of  the  goods  is 
sufRcient  evidence  that  the  plaintiff  was  ready  and  willing.  Wi/kes  v. 
Atkinson,  1  Marsh.  412.  Levy  v.  Lord  Herbert,  7  Taunt.  318.  The 
demand  may  be  by  the  plaintiff's  servant.    Squier  v.  Hunt,  3  Price,  68. 

Damages]  In  an  action  for  not  replacing  stock  at  a  given  day,  the 
plaintiff  IS  entitled  to  recover  according  to  the  price  on  the  day  of  the 
trial.  Shepherd  v.  Johnson,  2  East,  211.  But  where  goods  are  to  be 
delivered  at  a  future  day,  the  damages  are  the  difference  between  the 
contract  price  and  the  price  of  the  goods  at  or  about  the  day  when 
they  ought  to  have  been  delivered.  Boorman  v.  Nash,  9  B.  ^  C,  14^5, ; 
Startup  V.  Cortazxi,  2  C.  JIf .  4*  R.  165. 
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The  plaintiff  in  an  action  of  indehitaUu  oisumptU  for  goods  sold  and 
deliyered  must  be  in  a  condition  to  prove,  I.  The  contract  of  sale, 
express  or  implied ;  2.  The  deltvery  of  the  goods ;  3.  The  value  or 
pnce.  And  all  these  facts  are  put  in  evidence  by  the  plea  non  auumpni. 
Cousins  p.  Paddon,  2  C.  M.  4r  R*  5^6. 

The  contract  of  sale, ^  In  general,  proof  of  the  delivery  of  the  goods 
to,  and  receipt  of  them  by,  the  defendant  is  primdficie  evidence 
of  the  contract,  and  supersedes  the  proof  of  an  order.  Bennett  v. 
Henderson,  2  Stark.  550.  A  trading  corporation  aggregate  may  sue 
and  be  sued  in  assumpsit  for  ^oods  scHd  ana  delivered,  and  the  contract 
may  be  implied  or  express  as  m  the  case  of  an  individual;  and  thitf  idi- 
plication  may  arise  from  the  object  of  the  incorporation  as  compared 
with  the  subject-matter  of  the  contract.  Beverley  v,  Lincoln  Gas 
Company,  6  A»  ^  E,  820.  Church  «l  Imp,  Gas  Companu,  ib,  846. 
But  where  the  object  of  incorporation  does  not  necessarily  imply  a 
power  of  contracting  by  parol,  the  old  rule  of  law  requiring  the 
contract  to  be  under  seal  remains  unrelaxed.  Mayor  of  Ludlow  v, 
(Carlton,  e  M.  4r  fV.  S\5. 

In  some  cases  where  goods  have  been  wrongfully  taken,  the  plaintiff 
may  waive  the  tort  and  sue  on  the  implied  contract.  Thus  where  the 
defendant  by  fraud  procured  the  plaintiff  to  seU  goods  to  an  insolvent, 
and  afVerwards  got  tnem  into  his  own  possession,  he  was  held  liable  in 
an  action  for  goods  sold.  HUl  v.  Perrott,  3  Taunt,  274. ;  accord.  Ab^ 
botts  V,  Barry,  2  B.  ^  B.  369.  But  see  B,  iST.  P.  130. ;  Bennett  v, 
Francis,  2B,i^P,  554.  So  where  a  father  fraudulently  represented 
that  he  was  about  to  relinquish  his  business  in  favour  of  his  son,  to 
whom  (being  a  minor)  goods  were,  upon  such  representation,  supplied, 
which  the  father  took  into  his  own  hands,  he  was  held  liable  for  goodft 
•old  and  delivered.  Biddle  v.  Levy^  1  Stark,  20. ;  Read  v.  ffutchuison^ 
3  Camp.  352.  Where  goods  are  lent,  or  delivered  on  the  terms  of  sale  or 
return,  and  they  are  retained  an  unreasonable  time,  an  action  for  goods 
sold  lies  ;  Bianchi  v.  Nash,  1  M.  ^  W,  545. ;  Beverley  v.  Lincoln  Gas 
Co.,  f^  A.f  E,  829. ;  and  the  case  of  Lyons  v,  Barnes,  2  Stark,  39.,  is 
not  law*  Where  the  owner  of  property,  which  has  been  taken  away  by 
another^  waives  the  tort,  and  ^ects  to  bring  an  action  of  assumpsit  for 
the  valuei  it  is  incumbent  on  him  to  show  a  title  to  the  property.  Per 
Abbot,  C.  J.,  Lee  v.  Shore,  1  J5. 4"  C  97. 

The  value  of  fixtures  cannot  be  recovered  under  a  count  for  goods 
sold  and  delivered  ;  Lee  v,  Risdon,  7  Tamit,  188.;  S.  C.  2  Monk,  495. ; 
nor  the  value  of  standing  trees ;  Knowles  v.  Michel,  13  East,  249. ; 
see  Smth  v.  Surman,  9  J9.  4-  C.  561.  But  the  value  of  trees,  which  the 
defendant  has  purchased  and  carried  away,  may  be  recovered  under  a 
count  for  trees  sold  and  delivered.  Bragg  v.^Coh,  6  B,  Moore,  114. 
The  value  of  growing  crops  may  be  recovered  on  a  count  for  crops 
bai^ned  and  sold }  Parker  v.  StanUand,  1 1  East,  362. ;  and  the  value 
of  crops,  taken  by  an  incoming  from  an  outgoing  tenant,  may  be  re- 
covered under  a  count  for  goods  sold.    Per  Holroyd  J^  in  Mayfidd  «. 
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Waddey,  3  B.  ^  C,  364. ;  PouUer  v.  KUKngbeck,  I  B.  ^  P.  397.  A 
builder  is  not  entitled  to  recover  tlie  vidue  of  the  building  materials 
under  a  count  for  goods  sold  and  delivered  ;  Cotterell  v,  Aptey,  6  Taunt, 
322. ;  nor  can  one  who  contracts  to  make  and  erect  a  steam  engine 
recover  the  contract  price  in  this  form.  Clark  v.  Bulmer,  1 1  Af  4*  ^.  243. 

Where  the  contract  was,  that  certain  goods  should  be  paid  for  partly 
in  money  and  partly  in  buttons*  Buller  J.,  held  that  the  plaintiff  could 
not  recover  under  a  count  for  goods  sold,  but  should  have  declared 
specially.  Harm  v.  Fowle,  cited  1  H.  BL  287. ;  Talver  v.  West,  Holt, 
N.  P.  C*.  179. ;  but  see  Handt  v.  Burton,  9  East,  349.  However,  where 
A.  agreed  to  give  a  horse  in  exchange  for  a  horse  of  B.  and  a  sum  of 
money,  and  the  horses  were  exchanged,  but  B.  refused  to  pay  the 
money,  it  waa  held  that  it  mijght  be  recovered  under  the  indebitatus 
coont  for  a  horse  sold  and  delivered.  Sheldon  v.  Cox,  3  B,^  C,  420. 
So  in  an  action  to  recover  the  value  of  a  gun  for  which  the  defendant 
was  to  give  another  gun  and  fifteen  guineas,  Lof d  £lienborough  was  of 
opinion,  that,  upon  the  refusal  of  the  purchaser  to  pay  for  the  gun  in 
that  roode^  a  contract  resulted  to  pay  its  value  in  money,  and  that  it 
might  be  recovered  under  a  count  for  goods  bargained  and  sold.  For» 
gySk  V.  Jervit,  1  Stark.  437. ;  Ingram  v.  Shirley,  1  Stark,  185. 

An  auctioneer  may  maintain  an  action  in  his  own  name  against  the 
buyer  of  goods  sold  bv  him  in  the  course  of  his  employment,  Williams 
V*  Millmgion,  i  H  bI  S\,  But  the  auctioneer  has  only  the  same  right 
as  the  party  employing  him  to  sell,  and  the  defendant  may  show  that 
the  rightful  owner  has  claimed  the  value.    IHckemon  v,  Naul,  \  B,^ 

Proof  of  deSoery.]  A  party  cannot  maintain  this  action  unless  he  has 
either  delivered  the  goods  or  done  something  equivalent  to  delivery  ; 
as,  for  instance,  by  putting  it  in  the  vendee's  power  to  take  away  the 
goods  himself.  Per  Holroyd  J.,  Snuth  v.  Chance,  2  B,^  A,  755.  An 
act  may  be  equivalent  to  a  delivery,  though  not  amounting  to  an  ac« 
ceptance  under  the  Stat.  Frauds.  Semb.  Thompson  v.  Maceroni,  3  B, 
4rC,  I.  Where  A.  ag^^ed  to  sell  to  B.  certain  goods,  and  earnest  was 
paid,  and  the  foods  were  (lacked  in  cloths  furnished  by  B.,  and  der 
posited  in  a  building  belonging  to  A.  till  B.  should  send  for  them,  A. 
declaring  at  ^e  same  time  that  they  should  not  be  carried  away  till  he 
was  paid,  it  was  held  that  this  was  not  such  a  delivery  as  to  entitle 
A.  to  maintain  an  action  for  goods  sold  and  delivered.  Goodall  v. 
J&ielUm,  2  H.  BL  316. ;  see  Smmons  v.  Swift,  5  B,  fi  C.  857.  So 
where  goods,  sold  for  ready  money,  were  packed  up  in  boxes  of  the 
▼eodee  for  him  and  in  his  presence,  but  remained  at  nis  request  on  the 
premises  of  the  vendor,  it  was  held  that  goods  sold  and  delivered  would 
not  lie.  Boultfr  v,  Amott,  I  C.4rM.  333.  Where  there  is  an  entire 
contract  to  deliver  a  large  quantity  of  goods  consisting  of  distinct  parcels 
within  a  specified  time,  and  the  seller  delivers  part,  he  cannot,  before 
the  expiratbn  of  that  time,  bring  an  action  to  recover  the  price  of  the 
part  delivered ;  because  the  purchaser  may,  if  the  vendor  nul  to  com* 
plete  his  contract,  return  the  nart  delivered.  ^  But  if  he  retain  the  part 
delivered  aller  the  seller  has  failed  in  performing  his  contract,  the  latter 
may  recover  the  value  of  the  goods  so  delivered.  Oxendale  v.  Wetherell, 
9B.^C.  386.;  ^pton  v.  Casson,  5  B.Sf  C,  383.  Where  the  defendant 
hired  a  musical  snuff4x>x  on  the  understanding  that  if  it  was  damaged 
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he  was  to  retain  and  pay  for  it,  on  its  beinff  so  damaged  it  was  held 
that  the  plaintiff  might  bring  goods  sold  and  delivered  for  the  price. 
Bianchi  v.  Nath,  I  M.  ^  W.  545. ;  Beverley  v  Lincoln  Gas  Co^  6  A.  4r 
E,  829,  A  contract  to  deliver  means  a  delivery  at  usual  and  con- 
venient hours.  Thus  an  offer  to  deliver  several  tons  of  ofl  at  an  un- 
seasonable hour  of  the  night,  was  held  not  to  satisfy  a  contract  to 
deliver,  generally,  within  a  certain  number  of  days.  Startup  v.  Ma^ 
donaidj  2  M.^G.  395.  If  the  delivery  deviates  from  the  mode  pointed 
out  by  the  buyer,  yet  if  notice  is  sent  to  him,  and  he  does  not  repudiate 
it,  he  is  liable.    Richardson  v.  Dunn,  2  Q,  B,2lSm 

To  ttfhom  delivered.]  Proof  of  a  delivery  to  a  third  person,  at  the 
defendant's  request,  will  support  a  count  for  goods  sold  delivered  to 
the  defendant.  BuU  v,  Sibbs,  8  T,  R.  328.  A  delivery  to  a  carrier,  hj 
whom  goods  have  been  usually  sent  by  the  plaintiff  to  the  defendant,  is 
a  delivery  to  the  defendant ;  Hart  v.  Sattley^  3  Camp,  628. ;  and  where 
a  tradesman  orders  goods  to  be  sent  by  a  carrier,  though  he  does  not 
name  any  particular  one,  a  deliverv  to  the  carrier  operates  as  a  delivery 
to  the  purchaser.  Dutton  v.  Solonmnion,  S  B.^  P.  584. ;  Groning  v. 
Mendham,  b  M,  ^  S*  189.  An  order  for  delivery  of  a  rick  of  hay  on 
a  third  person,  who  consents  to  let  it  remain  on  his  land,  is  a  sufficient 
delivery  as  between  the  seller  and  buyer,  the  latter  having  undertaken  to 
carry  it  away  himself;  but  qiuEre,  whether  the  action  should  not  be  for 
goods  bai^gained  and  sold,  if  the  owner  of  the  land  afterwards  wrongfully 
refuses  to  deliver  to  the  buyer?  Salter  v.  WooUam^  ^M.^G,  650. 654. 
See  also  Elliott  v,  Pifbus,  10  Bing,  512.  Where  a  tradesman  makes 
out  an  account  for  goods  sold  to  a  particular  person,  it  must  be  taken 
as  against  him  that  they  were  furnished  on  the  credit  of  such  person, 
unless  it  be  shown  by  unequivocal  evidence  that  the  credit  was  in  fiict 
given  to  another.  Storr  v.  Scott,  6  C^l^  P.  2^1,;  and  see  7%mMon  e. 
JDavenportf  9  J9.  <$•  C  86.,  post^  p,  277.  In  these  and  similar  cases  where 
the  goods  are  above  the  value  of  10/.  a  further  question  may  arise, 
whether  there  has  been  a  sufficient  acceptance  of  the  goods  within  the 
Statute  of  Frauds,  so  as  to  make  the  contract  valid  without  a  note  or 
memorandum  in  writing;  as  to  which  see  post,  p.  278 — ^281, 

Delivery  to  partner.]  A  question  frequently  arises  in  actions  for 
goods  sold  and  delivered,  whether  the  defendants  are  jointly  liable  as 
partners.  Although  the  defendant  cannot  compel  the  joinder  of  a 
dormant  partner  by  a  plea  in  abatement,  yet  the  dormant  partner  nury, 
at  the  option  of  the  plaintiff,  be  joined  as  defendant.  Lloyd  v.  Arch- 
bowle,  2  Taunt.  327. ;  Rvppell  v.  Roberts,  4  Nev.  ^  M.Sl.  It  was 
held  bv  the  court  of  C.  r.  that  the  rule  does  not  extend  to  the 
case  of  an  express  written  contract  formally  drawn  up  inter  partes; 
and  that  therefore,  where  K.  and  S.  entered  mto  a  written  engagement 
to  employ  the  plaintiff  in  their  trade  for  seven  years,  the  plaintiff 
could  not  sue  D.  a  donnant  partner  with  K.  and  S.,  he  not  beins  a 
psLTty  to  the  agreement.  Beckham  o.  Knight,  4  NewCa.  243.  But 
this  case  was,  m  effect,  overruled  on  error.  S,  C,  l  Af./jr  G,  738., 
and  see  Beckham  v.  Drake,  9  M.^  W,  79.  Though  a  partnership  is 
constituted  by  deed,  it  ma^,  as  already  stated  {anti,  p.  2.),  be  provea  by 
parol  evidence.   An  exammed  copy  of  an  answer  in  Chancery  by  two  of 
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Ae  defehdants  to  a  bill  of  a  third  defendant,  chafglng  them  as  partners 
and  praying  for  an  account,  is  good  evidence  to  prove  the  partnership 
l»  agiunst  the  person  so  answering.     Studdy  v,  Sanders^  ^D,SrR,  347. 

Proof  that  the  defendants  suffered  their  names  to  be  used  as  partners 
will  be  sufficient.  If  it  can  be  proved  that  the  defendant  has  held 
himself  oat  to  be  a  partner,  not  "  to  the  worid,"  for  that  is  a  loose 
expression,  but  to  the  plaintiff  himself,  or  under  such  circumstances  of 
publicity  as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it  and  believed 
liim  to  be  a  partner,  he  is  liable  to  tne  plaintiff  in  all  transactions  in 
which  he  gave  credit  to  the  defendant  upon  the  fiuth  of  his  being  such 
partner.  Per  Parke  J.,  Dickhuon  v.  VtUfn/,  10  B.  4*  C,  140.  Though, 
m  point  of  fiEu:t,  parties  are  not  partners  m  trade,  yet  if  one  so  repre- 
sents himself,  and  therd>y  gets  credit  for  goods  for  the  other,  both 
are  liable.  Per  Lord  Kenyon  C.  J.,  De  Berkom  v.  Smith,  1  Etp,  29. ; 
Keil  v»  Nahby,  }0  B.^  C.21.  So  persons  who  have  been  appointed 
directors  of  a  joint  stock  company  are  liable,  not  having  expressly 
retired  from  the  direction,  Doubiedmf  v,  Muikett^  1  Bmgi  110.  Ani 
if  the  name  of  a  clerk  be  used  in  a  firm  with  his  own  consent,  he 
is  liable  to  third  persons  as  a  partner,  though  he  receives  no  part  of  the 
profits.  Guidon  v.  Bobaon^  2  Camp,  302.  Persons  may  be  partners  in 
a  particular  concern  or  business,  yet  if  they  do  not  hold  themselves  out 
as  general  partners,  it  will  not  make  them  liable  in  other  cases  not  con* 
nected  with  such  particular  business.  De  Berkom  o.  SntUh,  I  Etp,  29. 
And  where  there  is  a  stipulation  between  A.,  B.,  and  C,  apparent  c<y» 
partners,  that  C,  shall  not  participate  in  the  profit  and  loss  and  shall 
not  be  liable  as  a  partner,  he  is  not  liable  as  such  to  those  persons  who 
have  notice  of  the  stipulation.  Alder$on  v.  Pope,  I  Camp,  404.  (n) ; 
Ridgufayv,  PhU^,  1  C  M,^R,4f\5.  The  plaintiff  must  show  that 
the  name  of  the  defendant  was  used  in  the  firm  with  his  own  con- 
sent. Newiome  v,  Coies,  2  Camp,  617. ;  2  H,  BL  235.  (n),  4th  ed. 
Where  a  person  allows  his  name  to  remain  in  a  firm,  either  exposed  to 
the  public  over  a  shop-door,  or  used  in  printed  invoices  or  bills  of 
parcels,  or  published  in  advertisements,  the  knowledge  of  the  party 
that  his  name  is  used,  and  his  assent  thereto,  is  the  very  ground 
upon  which  he  is  estopped  from  disputing  his  liability  as  a  partner. 
Per  Tindal  C.  J.,  Fox  v,  Clifton^  6  Bing,  794.  If  a  firm,  consisting  o. 
several,  carry  on  business  in  the  name  of  one  o^  the  partners,  the 
whole  firm  will  be  bound  by  acts  done  by  him  as  representing  the  firm. 
South  Carokna  Bank  v.  Caie^  %B.^  C*.  427. ;  Vere  v,  Anhby,  10  B,  ^ 
C.29a 

The  liability  of  a  person,  as  partner,  may  also  be  proved  by  showing 
that  he  participated  m  the  profits  of  the  concern  ;  and  it  is  immateriat 
whether  he  receives  the  profits  for  his  own  use,  or  as  a  trustee  for 
others.  Thus  the  executors  of  a  deceased  partner,  carrying  on  trade 
for  the  benefit  of  the  estate,  are  liable  personally  as  co-partners. 
Wighlman  v,  Ihwnroe,  I  M,4t  S,4i\2.  However  small  the  portion  o. 
profibi  recmed,  it  renders  the  party  liable  to  all  the  engagements  of  the 
partnership.  B.  v.  Dodd,  9  East,  527.  And  it  is  immaterial  whether 
the  phuntiff  knew  at  the  time  of  his  dealing  with  the  concern  that  the 
party,  whom  he  charges  as  a  partner,  participated  in  the  profits.  E» 
parte  Gellar,  I  Bote,  297. ;  Vere  v.  AMy,  WB.^C,  288.  The  share- 
holders in  a  mining  company,  conducted  by  directors,  are  personally 
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liable  on  the  contracts  made  by  directors  for  the  supply  of  the  mines, 
where  such  contracts  are  necessary  or  usual,  or  where  the  defendant 
(a  shareholder)  can  be  shown*  to  have  authorised  such  contracts. 
TWdwen  v.  Bourne,  6  JIf.  d*  H^.  461. ;  Steigenberger  v.  Carr,  Z  M^Sf  O. 
191.  And  such  shareholders  are  partners,  and  therefore  liable  on 
all  customary  contracts  with  strangers  made  by  their  a^nts,  though 
there  may  be  an  agreement  inUsr  se  not  to  deal  on  credit ;  unless  the 
plaintiff  knew  that  the  goods  were  ordered  without  the  authority  of 
the  defendant.  Hawken  v.  Boume,  8  JIf.  ^  IV,  70S.  The  defendant 
may  be  charged  as  partner  on  proof  of  an  admisdon  of  bis  interest 
either  before  or  after  the  debt  was  incurred,  without  proving  a  deed  of 
conartnership  or  any  strict  legal  interest  in  the  mine  ;  Rtdph  v,  Harvey, 
1  Q.  B,  845. ;  and  the  doctrine  attributed  to  the  court  in  Vke  v.  Anson^ 
7  B,  4rC,  409.  411.,  cannot,  it  seems,  be  considered  as  law»  tboueh  the 
decision  itself  may  perhaps  be  supported.  Where  the  facts  snowed 
that  the  defendant  l>ecame  a  shareholder  on  the  terms  that  the  directors 
should  not  proceed  without  a  certain  capital,  and  they  proceeded 
^without  the  defendant's  assent)  before  that  capital  was  raised,  the 
defendant  was  held  not  liable  on  their  contract.    PitcMbrd  v.  Davis, 

The  participation  to  render  the  party  liable  must  be  in  the  profits  at 
such.  Therefore  a  remuneration  madfe  to  a  traveller,  or  other  cleric  or 
agent,  by  a  portion  of  the  sums  received  by  or  for  his  principal,  in  lieu 
of  a  fixed  salary,  is  only  a  mode  of  payment  adapted  to  increase  or 
secure  exertion,  and  does  not  render  the  party  a  partner.  Cheap  vw 
Cranumd,  4  j9.  ^  il.  670.  So,  a  person  employed  to  sell  goods,  and 
who  was  to  have  for  himself  whatever  money  he  could  procure  for 
them  above  a  stated  sum,  was  held  not  to  be  a  co-partner.  Benjamm 
$>.  Porteus,  2  H,  Bl,  690.  So,  if  there  be  an  agreement  between  A., 
the  owner  of  a  lighter,  and  B.,  that  B.  shall  work  the  lighter,  and  in 
consideration  of  the  working  have  half  the  gross  earnings,  this  is  only 
a  mode  of  paying  wages,  and  not  a  partnership  in  the  profits.  Dry  v, 
Bosweii^  1  Camp,  889.  So  an  asreement,  that  a  sailor  shall  receive  a 
certain  share  of  the  produce  ottbe  voyage  in  lieu  of  wages,  does  not 
make  him  a  partner  with  the  owners  of  the  cargo.  Wtikmstm  v, 
Frarier,  4  Etp.  182.  Mair  v.  Glemue,  4iM,^S,  844.  But  an  agree- 
ment between  two  persons,  that  one  of  them  should  make  purchases  of 
goods  for  the  other,  and  in  lieu  of  brokerage  should  have  one  third  of 
the  profits  arising  from  the  sales,  and  should  bear  a  certain  proportion 
of  tne  losses,  mdces  him  liable  as  a  partner  as  to  third  persons.  Per 
Hokoyd  J.,  SmUh  v.  Watson^  2  B.^C.  409.  A  distinction  has  been 
taken  between  receiving  a  share  of  the  profits  which  renders  the  p^rty 
liable  as  a  partner ;  and  relying  on  the  profits  as  a  fund  for  payment^ 
which  will  not  have  that  ^ect.  See  Grace  v,  SmUh,  2  W.  BL  998.  i 
ExparU  Hamper,  17  Fm.404.  ;  see  S/T.  BL  836.  (n),  4th  ed. 

where  a  dormant  partner  quits  the  partnership  without  any  public 
notice,  he  will  not  be  liable  to  persons  subsequently  dealing  witn  the 
partnership,  and  who  were  ignorant  that  he  had  ever  been  a  partner. 
Carter  v.  WhaUey,  1  B.  Sf  Ad.  11. ;  Heath  v.  Samom,  4B.  ^  Ad,  178. 
Knowledge  by  a  creditor  of  a  dissolution  of  partnership,  the  transfer  of 
his  account  from  the  old  to  the  new  firm,  and  his  continuing  to  deal 
with  the  new  firm,  will  be  evidence  of  accepting  the  latter  as  his 
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debtors,  and  will  therefore  release  the  retiring  partner.    Kiru^au  v, 
JTvtMMi,  2  C.  4- J/.  617.     See  Hart  V.  Alexander,  2  M.  ^  W.  ^^8^. 

DeUioery  to  unfe.]  Where  hutband  and  wife  live  together,  and  goods 
are  dellTered  to  the  wife  bj  her  order,  a  jurv  may  presume  the  hus- 
band's assent.  Bae»  Abr,  Baron  and  Feme  ^U.) ;  1  Freem.  Rep,  249.  (n) 
8d  ed.  And  where  a  husband  is  living  m  the  same  house  with  nis 
wife,  he  is  liaUe  to  any  extent  for  goods  which  he  permits  her  to  re^ 
eelTe  there.  If  they  are  not  cohabiting  then  he  is  in  general  only 
liable  for  such  necessaries  as,  fix>m  his  situation  in  life,  it  is  his  duty  to 
supply  to  her.  WaUhnum  v.  Wakefield^  ICtxmp,  121.;  Atlnnt  v.  Cur- 
wood,  ICm^  P.  756.  Where  a  wife  carried  on  business  on  her  own 
account  durine  the  imprisonment  of  her  husband ;  and,  after  his  return, 
articles  were  fumished  in  the  same  business  with  his  knowled^,  he  was 
held  liable  for  these  articles,  though  the  invoices  and  receipts  were 
made  out  in  the  wife's  name.  Petty  v,  Anderson,  3  Bing,  170.  The 
presumption  of  the  husband's  liability  may  be  rebutted  by  proof  that 
the  creoit  was  given  to  her ;  Beniiey  v.  Griffin^  5  Taunt,  356. }  Metcalfe 
V,  Shaw,  3  Cbflif^.22. ;  or  by  proof  of  any  other  circumstances  negativing 
the  husband's  assent;  see  Montague  «.  Benedict,  3  j9.  4*  C  631. ;  as 
where  the  .wife  has  a  sufficient  allowance  from  her  husband,  of  which 
the  plaint^  has  notice.  Holt  v.  Brien,  ^B.^  A,  252.  If  the  husband 
and  wife  have  parted  bv  consent,  the  former  remains  liable  for  neces- 
saries supplied  to  the  latter,  unless  he  makes  her  an  adequate  allow- 
anoe ;  Hodgkkuon  v«  Fletcher,  4  Camp.  70.;  Hindley  v,  MarquU  of  West" 
meath,6B» 4*  ^*  ^H*  Notice  of  separation  has  been  held  necessary  in 
order  to  exempt  the  husband  ;  Bawfyns  «.  Vandyke,  3  Esp,  250. ;  but 
see  Tamer  v.  Winter,  Selw.  iST.  P.  tit.  "  Baron  and  Feme,  L"  It  is  a 
sufficient  notice  if  the  fact  was  notorious  in  the  place  where  the  parties 
live.  Todd  v.  Stokes,  1  Ld.  Raym.  444.  And  where  the  husbftud  and 
wife  had  lived  separate  for  many  years,  and  the  wife  had  resources  of 
her  own  adequate  to  her  situation,  of  which  the  plaintiif  had  notice,  it 
waa  held  that  he  could  not  sue  the  husband.  lAddlow  v.  Wibnot,  2  Stark, 
88. ;  see  Thompson  v,  Hervey,  4  Burr,  2 1 77.  And,  even  without  a  know- 
ledge of  her  being  provided  for,  the  creditor,  if  he  gives  credit  to  her, 
and  she  is  in  fact  adequately  provided  for  aliunde,  cannot  sue  the  hus- 
band. Oxford  V,  Laton,  Jil,  <f  Af.  101.  And,  generally,  it  seems  to  be 
DOW  decided,  that  if  the  wife  is  living  apart  from  her  husband,  and  he  in 
fact  allows  her  a  sufficient  maintenance,  he  is  not  bound  by  her  contracts; 
and  it  is  immaterial  whether  the  trades-people  had  notice  of  that  allow- 
ance or  not ;  Mbsen  v.  Pick,  S  M,  ^  W.  iHl,;  where  Alderson  B.,  re- 
ferring to  Bawlyns  v.  Vandyke^  says,  "  No  doubt,  accordinff  to  that  de- 
cision, notice  would  be  necessary  ;  but  the  question  is,  whether  Lord 
£kkm  meant  to  express  what  the  reporter  has  made  him  say.  In  Hmd- 
ley  V.  WeHmeath,  nothing  is  swd  about  notice ;"  . .  • .  « I  do  not  see 
how  notice  to.  the  tradesman  can  be  materiaL  The  question  in  all  these 
cases  is  one  of  authority.  If  a  wife  living  separate  from  her  husband  is 
supplied  by  him  with  sufficient  funds  to  support  herself  with  every 
thoff  proper  for  her  maintenance  and  support,  then  she  is  not  his  agent 
to  pTcK^e  his  credit,  andiie  is  not  liable." 

A  husband  is  liable  for  necessaries  provided  for  his  wife,  pending  a  suit 
in  the  eccknastical  court,  and  before  alimony  decreed,  although  a  decree, 
afterwards  made^  (firect^  the  alimony  to  be  paid  from  a  date  before  the 
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time  when  the  necessaries  were  provided.  Keegan  v.  Smth,  SB.^C, 
375.  And  after  a  divorce  for  adultery  in  the  husband,  and  a  decree  of 
alimony,  the  husband  is  liable  for  necessaries  supplied  to  the  wife,  if  he 
omit  to  pay  the  alimony.  Hunt  v.  2)e  Bla^wercy  5  Bktg,  550.  After 
a  divorce  on  the  ground  of  nullity,  the  liability  of  the  husband  for  the 
debts  of  his  late  wife  does  not  continue.  Anitey  v.  Manners,  Ckna,  10. 
It  seems  that  an  express  promise  made  by  the  husband  to  pay  a  debt 
contracted  by  the  wife  after  a  separation  and  adequate  allowance,  will 
be  a  ratification,  and  binding  upon  him.  Hombuckle  v.  Honibwy, 
2  Stark.  177.  Ace.  Harriton  v.  Hall,  I  M>  ^  Bob.  185 ;  but  see  the 
note  ibid,  186. 

Where  the  wife  elopes  from  her  husband,  and  lives  in  adultery,  the 
husband  is  not  liable  tor  necessaries  supplied  to  her.  MorrUv,  Martin, 
\  Stra,  647.  And  where  the  husband  turns  the  wife  out  of  doors  on 
account  of  her  having  committed  adultery  under  his  roof,  he  is  not 
liable  for  necessaries  furnished  to  her  after  the  expulsion.  Ham  v, 
Toovey,  Selw,  N.  P.  260.  So  if  she  elopes,  though  not  with  an  adulterer* 
Child  V,  Hardyman,  2  Stra.  875.  But^if,  after  an  adulterous  elopement, 
he  takes  her  back,  he  is  liable  for  necessaries  subsequently  supplied. 
Harris  v,  Morris,  4  Esp,  41. 

Where  a  wife  leaves  her  husband  under  a  reasonable  apprehensiod 
of  personal  violence,  he  is  liable  for  necessaries  subsequentlv  furnished 
to  her.  HouUston  v.  Smyth,  3  Bin^.  127.  So  if  he  causelessly  tuitis 
away  his  wife,  or  8hut»his  door  against  her;  Lungworthy  v,  Hockmore, 
cited  1  Ld,  Raym,  444. ;  Raiofyns  v.  Vandyke,  3  Esp,  251. ;  and  a  no« 
tice  that  he  will  not  be  answerable  for  her  debts,  will  not  in  such  case 
relieve  him  from  liability.  BouUon  v.  Prentice,  Selw,  N,  P,  263. ;  Harris 
V,  Morris,  4  Esp,  42.  A  husband  illtreated  his  wife,  who  indicted  him 
for  the  assault ;  a  party  who  advanced  money  for  the  purposes  of  the 
prosecution  to  the  attorney,  without  which  he  could  not  have  gone 
on,  cannot  recover  it  from  the  husband  as  money  supplied  to  procure 
her  necessaries.  Grmdell  v,  Godnunid^  5  A,  ^  E.  156,  But  he  is 
liable  for  the  expense  of  articles  of  the  peace  exhibited  by  the  wife 
against  him,  although  she  may  have  a  separate  maintenance.  Turner  v, 
Rookes,  10  A,  4*  E,  47.  It  lies  upon  the  plaintiff  to  show,  that  under 
the  circumstances  of  the  separation,  or  from  the  conduct  of  the  hus- 
band, the  wife  had  authority  to  bind  him  ;  and  this  even  in  an  action 
for  necessaries.  Mamwaring  v.  Leslie,  M,  Sf  M,  18,  C^/ord  v,  Laton, 
ibid.  102. 

The  plaintiff  must  prove,  either  that  the  defendant  and  the  woman 
to  whom  the  goods  were  delivered  are  married,  which  is  sufficient 
prima  fide  evidence  of  the  defendant's  liability,  where  they  are  living 
together,  Car  v.  King,  12  Mod,  372.,  Mamwaring  v,  Leslie,  supra,  or 
that  she  and  the  defendant  cohabited,  and  that  she  passed  as  his  wife 
with  his  assent ;  and  it  will  be  no  defence  that  the  plaintiff  knew  her 
not  to  be  his  wife.  Watson  v,  Threlkeld,  2  Esp,  637.  Bobinson  v, 
Nahon,  1  Camp,  245.  But  this  only  applies  while  the  woman  assumes 
the  defendant's  name,  lives  in  his  house,  and  is  part  of  his  family. 
2  Esp,  ubi  sup.  And  where  the  defendant  has  separated  from  a  woman 
with  whom  he  has  lived  as  his  wife,  he  is  not  liable  for  necessaries  sub* 
sequently  supplied.     Munro  v.  Z>e  Chemant,  4  Canq),  215, 

Where  the  wife  ordered  goods  to  be  delivered  to  her  mother,  saying 
her  husband  would  pay  for  them,  which  he  did  ;  and  she  subseqoenUy 
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ordered  other  goods  in  like  manner,  it  was  held  that  there  was  evidence 
to  go  to  the  jury  of  the  wife  being  authorised  to  order  the  latte  goods. 
FUmer  v,  Itvnn^  4  Nev,  ^  M,  559. 

Where  the  goods  were  delivered  afier  the  husband's  liability  had 
been  released  by  the  wife's  adultery,  $emb,,  the  defence  may  be  shown 
under  non  astumpsU,    Syme$  v,  Good/eilow,  4  l>owL  P,  C,  642. 

DeKvery  to  infant»'\  The  father  of  an  infant  to  whom  goods  are  sup- 
plied •  only  liable  where  an  actual  authority  from  him  to  his  son  is 
proved,  or  circumstances  appear  from  which  such  an  authority  can  be 
implied.  Baker  v.  Keen,  2  Stark,  501.  Rolfe  v.  AbboH,  6  C.  4*  P,  286, 
Qfluenr,  Whether  a  father,  deserting  his  in&nt  child,  be  liable  in  assumpsit 
to  a  party  who  supplies  the  child  with  necessaries,  no  farther  proot  of 
contract  being  given  ?  Such  action,  at  all  events,  cannot  be  maintained 
if  the  father  had  reasonable  ground  to  suppose  that  the  child  was  pro- 
vided for.     Urmtton  v,  Newcomen,  ^  A,  ^  E.  899. 

It  appeared  that  the  plaintiff,  a  tailor,  furnished  clothes  tb  the  de- 
fendant s  son,  a  boy  at  school ;  that  the  boy  when  sent  to  the  school 
seemed  in  want  of  clothes  ;  that  when  he  went  home  for  the  holidays 
he  took  the  clothes  in  question  with  him,  but  was  not  wearing  them  ; 
and  that  he  returned  to  school  with  them.  Defendant  lived  a  short 
distance  from  the  place  where  the  school  was,  but  it  did  not  appear 
that  he  had  given  anv  direction,  or  made  an^*  provision  for  supplying  his 
son  with  clothes,  it  was  held  that,  on  this  case,  there  was  some  evi- 
dence to  go  to  a  jury  of  an  implied  authority  from  the  father  to  furnish 
the  clothes.    Law  v.  WUkin,  6  i4.  4*  £.  718. 

De&oery  to  overseer,]  AYhere  goods  were  supplied  for  the  use  of  the 
|K>or  of  the  parish  on  orders  signed  by  some  of  tne  overseers  separately, 
all  of  whom  had,  on  different  occasions,  promised  to  pay,  this  was  held 
evidence  of  a  joint  contract,  on  which  all  the  overseers  were  liable  to 
be  sued,  including  the  assistant  overseer  who  had  signed.  Ktrby  v. 
Bamster,  bB.^  Ad.  1069. 

De&v^  io  agent.]  Where  goods  are  delivered  to  an  agent,  the 
seller  may  in  general  sue  the  principal.  The  following  has  been  laid 
down  as  the  nile  on  this  subject  by  Lord  Tenterden :  "  If  a  person 
sells  goods  supposing  at  the  time  of  the  contract  that  he  is  dealing  with 
a  principal,  but  afterwards  discovers  that  the  person,  with  whom  he 
has  been  dealing,  is  not  the  principal,  but  agent  for  a  third  person, 
though  he  may  m  the  meantime  have  debited  the  a^ent  with  it,  he 
may  afto'wards  recover  the  amount  from  the  real  pnncipal ;  subject, 
however,  to  this  qualification,  that  the  state  of  the  account  between 
the  principal  and  the  agent  is  not  altered  to  the  pr^udice  of  the 
principal.  On  the  other  hand,  if,  at  the  time  of  the  sale,  the  seller 
knows  that  the  person  who  is  nominally  dealing  with  him  is  not  prin- 
cipal but  agent,  and  also  knows  who  the  principal  really  is,  and  not- 
withstandins  all  that  knowledge  chooses  to  make  the  agent  his  debtor, 
then,  according  to  the  cases  of  Additon  v.  Gandasseqm,  (4  Taunt.  574e.), 
and  Patenon,v,  Gandateqtdf  {15  East,  62.),  the  seller  cannot  after- 
wards, on  the  fulure  of  the  agent,  turn  round  and  charge  the  prin« 
cipol,  having  once  made  his  election  at  the  time  when  he  had  the  power 
of  choosing  between  the  one  and  the  other."  TAonuon  v.  Davenport, 
9  B.^  C.  86.    The  mere  knowledge  at  the  time  of  the  contract  that 
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there  is  a  principal,  his  name  not  being  disclosed,  will  not  prevent  the 
seller,  who  has  debited  the  agent,  fix>m  afterwards  resorting  to  the  prin* 
cipal.    S,  C,  ibid. 

The  members  of  a  club  managed  by  a  committee  are  not,  merely  as 
such,  personally  liable  for  goods  supplied  on  the  order  of  the  committee 
for  the  use  of  the  club  ;  it  appearing  that  the  committee  are  supplied 
with  ^nds  by  the  members  wno  are  subject  only  to  annual  subscript 
dons  and  to  other  ready  money  payments,  and  that  the  committee  ha?e 
no  express  authority  to  bind  the  members  by  contracts.  Flen^g  v, 
HectoTj  2M,^  W»  172.  And  it  seems  that  sudi  committees  are  not 
generally  authorized  to  deal  on  credit ;  therefore  the  part^  who  jsupplies 
goods  on  credit  can  only  sue  those  members  of  the  committee  who  were 
privy  to  the  contract,  unless  he  can  prove  that  such  dealing  was  one  of 
the  purposes  for  which  the  committee  was  appointed.  Tidd  v,  Emfy, 
7  m.  if  W,  427.  Nor  are  the  committee  liable,  as  such,  on  the  coi^ 
tract  of  their  servant,  the  house  steward  ;  unless  there  be  proof  of  an 
authority  from  them.     Todd  Vi  Emfy^  SM,4r  W,  505. 

Delivery  to  $ervanl.]  A  master  is  not  responsible  for  goods  ordered 
by  his  servant  in  his  name  but  without  his  authority,  unless  he  has  been 
in  the  habit  of  paying  for  goods  so  ordered.  Maunder  v,  Conyerty 
2  Stark,  281. ;  Pearce  v,  Rogers,  3  Esp.  214.  If  in  one  instance  the 
master  has  employed  the  servant  to  buy  on  credit,  he  will  be  liable  for 
any  goods  which  the  servant  subsequently  buys  on  credit,  until  the 
credit  is  distmctly  withdrawn  ;  Haxard  v,  Ireadwell,  1  Stra,  506. ;  Rusfy 
V.  Scarlett^  5  Etp,  76.;  and  see  Gilman  v.  Robinson,  R,  ^  M,  227.; 
FUmer  «.  Lynn,  4  Nev.  4*  M,  559.,  iuprd,  p.  277. ;  though  he  has  given 
the  servant  money  to  pay  for  the  goods  in  some  instances.  WayuintPs 
cote,  3  SaUi,  234.;  Rolton  v.  Hiilertden,  1  IxL  Raym.  225.;  RuAy  o» 
Scarlett,  5  Esf,  76.  When  the  master  eives  his  servant  money  to  pay 
for  commodities  as  he  buys  them,  and  the  servant  buys  them  without 
paying  for  them  and  embezzles  the  money,  the  master  is  not  liable, 
Stub^Sng  V,  Heintz,  Ptake,  4il, 

Acceptance  within  the  Statute  ofJPVaudt.]  Where  goods  above  the 
value  of  10/.  have  been  sold,  and  there  is  no  note  or  memorandum  in 
writing,  and  no  earnest  has  been  given,  it  frequently  becomes  a  question, 
whether  or  not  there  has  been  a  sufficient  acceptance  of  the  goods,  or 
of  part  of  them  within  the  Statute  of  Frauds,  29  Car.  2.  c.3.  s.  17. 
Ante,  p.  263.,  et  seq.  In  order  to  satisfy  the  statute,  there  must  be  a  d^ 
Uvery  of  the  goods  by  the  vendor,  with  an  intention  of  vesting  the  r^ht  of 
possession  in  the  vendee,  and  there  must  be  an  actual  acceptance  by  the 
latter  with  the  intention  of  taking  to  the  possession  as  owner.  Philip 
V.  BittoUi,  2  j9.  4*  C*.  513.  Acceptance  without  a  delivery  is  insufficient 
Thus,  where  the  defendant  ordered  the  goods  to  be  marked,  and  to  be 
aent  to  a  certain  place,  but  the  plaintiff  had  not  parted  with  them  so  as 
to  deprive  him  ot  his  lien  for  the  price,  the  safe  was  held  insufficient 
without  a  writing.  B'dl  v.  Bament,  9  M.^  W,  36.  Bulk  samples  were 
sent  to  the  defendant  by  coach  pursuant  to  the  contract,  but  he  returned 
them  as  not  answering  to  the  samples  by  which  he  bought :  the  jury  in 
an  action  for  the  price  of  the  gooids  found  that  the  samples  did  answer 
the  contract :  hela  that  there  was  no  acceptance  of  the  goods  within  the 
Statute  of  Frauds.  Johnson  v.  Dodgson,  2M,4rW',  653.    There  is  not  a 
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sufficient  acceptance,  so  long  as  the  buyer  continues  to  have  a  right  to 
object  either  to  the  quantum  or  the  quality  of  the  goods.  Hanson  v, 
Armitage,  5  B.^  A.  559.  Smith  v.  Surman,  9  B.  4r  C.  561.  And  it 
seems  that  though  the  purchaser  has  used  (in  the  opinion  of  the  jury) 
more  of  the  goods  than  was  necessary  for  the  purpose  of  trying  ex- 
periments to  ascertain  if  thev  were  of  proper  qualitv,  that  does  not 
amount  to  an  acceptance.  £uiott  p.  T^oinaSy  3  jlf.  4*  ^<  170.  Where 
the  defendant  bought  of  the  plaintiff's  agent  twelve  bushels  of  tares 
(part  of  a  larger  quantity  in  bulkX  and  the  agent  measured  the  twelve 
bushels  and  set  them  apart  for  tne  vendee  to  remain  till  called  for,  it 
was  held  that  there  was  no  acceptance.  Howe  v.  Palmer,  3  JB,^  A.  321, 
So  where  A.  agreed  to  purchase  a  horse  from  B.  for  ready  money,  and 
io  take  him  wiuiin  a  time  agreed  upon,  and  about  the  expiration  of  that 
time  A.  rode  the  horse  (by  way  or  trial),  and  gave  directions  as  to  its 
treatment,  &c.,  but  requested  that  it  mieht  remain  in  B.'8  possession 
for  a  further  time,  at  the  expiration  of  wnich  he  promised  to  fetch  it 
away»  and  pay  the  price :  these  circumstances  were  held  not  to  con- 
stitute an  acceptance.  Tempest  v.  Fitxgerald,  3  B,Sf  A.  680.  And 
when  a  horse  was  sold,  and  no  time  fixed  for  payment,  and  the  horse 
was  to  remain  with  the  vendors  for  twenty  days  without  any  charge 
to  the  vendee,  at  the  expiration  of  which  time  the  horse  was  sent 
to  grass  by  the  direction  of  the  vendee,  and  bv  his  desire  entered  as 
the  horse  of  one  of  the  vendors,  it  was  helci  that  there  was  no  ac^ 
ceptance.  Carter  v.  Toussami,  5B.^  A,  855.  So  a  delivery  of  goods 
to  a  wharfinger,  who  has  been  accustomed  to  forward  goods  from 
the  plaintiff  to  the  defendant,  which  goods  are  lost  while  m  the  pos- 
session of  the  carrier,  is  not  an  acceptance.  Hanson  v,  Armitage 
bB.Sf  A,  557.  And  where  ^^oods  bought  abroad  were  delivered  at 
a  foreign  port  on  board  a  ship  chartered  by  the  purchaser,  this  was 
held  to  be  no  acceptance.  Aceoal  v,  Lewfy  10  Bing,  376.;  S,  C.  4  Moore 
^  iSL  217.  When  the  purchaser  appomted  the  mode  in  which  the 
goods  should  be  conveyed,  and  direct&i  a  third  person,  in  whose  pos- 
session the  goods  were,  to  see  them  delivered  and  measured,  and  put  up 
properly,  these  circumstances  were  held  not  to  amount  to  an  acceptance. 
Astey  V.  Emery,  4iM.4r  S.  262.  The  same  principle  was  recognised  in 
the  following  case :  A.  went  to  the  shop  or  B.  &  Co.,  and  contracted 
for  the  purchase  of  various  articles,  each  of  which  was  under  the 
value  of  10/.  but  the  whole  amounted  to  70/.  A  separate  price  for  each 
article  was  agreed  upon.  Some  A.  marked  with  a  pencil,  others  were 
measured  in  nis  presence,  and  others  he  assisted  to  cut  fi*om  larger 
bulks.  He  then  desired  that  an  account  of  the  whole  misht  be  sent 
to  his  house,  and  went  awajr :  a  biU  of  parcels  was  accoraingly  sent, 
together  with  the  goods,  which  A.  refused  to  accept.  It  was  held  that 
this  was  all  one  contract,  and  therefore  within  the  Statute  of  Frauds ; 
and  that  there  was  no  acceptance  of  the  goods  to  take  the  case  out  of 
that  statute.  Bald^  v.  Parker,  2B.(^C,  37.  So  where  a  hogshead 
of  wine  in  the  warehouse  of  the  London  Dock  Company  was  sold  for 
13/.,  and  a  delivery  order  given  to  the  vendee,  but  there  was  no  assent 
on  the  part  of  the  bock  Company  to  hold  the  wines  as  the  agents  of  the 
vendee,  it  was  held  that  there  was  no  actual  acceptance  within  the 
statute.  Bentall «.  Bum.  3B.^  C.  423. ;  and  see  PM&ps  v.  BistoHi^ 
2  B.4r  C,5il.  Where  goods  of  the  value  of  144/.  were  made  to 
order,  and  remained  in  the  possession  of  the  vendor  at  the  request 
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of  the  vendee,  with  the  exception  of  a  small  part  which  the  latter  took 
away,  it  was  held  that  there  was  no  actual  acceptance  of  these  good^ 
by  the  buyer  within  the  17th  section  of  the  Statute  of  Frauds,  and  that 
the  plaintiff*  was  not  entitled  to  recover  on  the  count  for  goods  sold 
and  delivered  ;  TViampion  v.  Maceroni,  SB.^C.l.;  but  quare,  for  the 
statute  only  requires  an  acceptance  o£  part;  and  this  case  was  perhaps 
decided  on  the  form  of  declaration,  which  was  for  goods  told  and  ae* 
livered.    And  see  EUiott  v.  Thomaty  S  M.^fV.  170.  jHut,  p.  281.  Where 

A.  employed  B.  to  construct  a  waggon,  and  while  it  was  in  B.'s  yard 
unfinished,  A.  employed  a  third  person  to  fix  upon  it  some  iron  work 
and  a  tilt ;  it  was  held  that  this  did  not  amount  to  an  acceptance ;  but, 
per  Tindal  C.  J.,  it  might  have  been  otherwise  if  these  acts  had  been 
done  after  the  waggon  was  completed.  Maberley  v,  Shcppard,  10  Bing, 
99.  The  traveller  of  A.  in  London  having  called  upon  B.  in  the  country 
for  orders,  B.  gave  an  absolute  order  for  a  quantity  of  cream  of  tartar, 
and  offered  to  take  a  quantity  of  lac  dye  at  a  certain  price  ;  the  traveller 
said  the  price  was  too  low,  but  he  would  write  to  his  principal,  and  if 

B.  did  not  hear  from  him  in  one  or  two  days,  he  might  consider  that  his 
oflTer  was  accepted.  A.  never  wrote  to  B.,  but  sent  all  the  goods  ;  it 
was  held  that  this  was  not  a  joint  order  for  all  the  goods,  so  as  to  make 
the  acceptance  of  the  cream  of  tartar  the  acceptance  of  the  lac  dye  also 
within  the  statute.     Price  v.  Lea,  IB»^  C,  156. 

The  circumstances  in  the  following  cases  were  held  to  constitute  an 
acceptance  within  the  statute.  The  defendant  bought  a  quantity  of 
hay  from  the  plaintiff*,  and  sold  it  to  another  person,  by  whom  it  was 
taken  away :  it  was  held  that  the  jury  might  presume  an  acceptance 
by  the  defendant.  ChavHn  v.  Rogers,  1  Eastj  193.  The  defendant 
bought  two  horses  from  tne plaintiff*,  a  livery-stable  keeper,  and  denired 
him  to  keep  them  at  livery  for  him ;  it  was  held  that  the  plaintiff*,  by 
assenting  to  this  order  and  changing  the  stables  in  which  the  horses 
had  been  kept  to  his  livery  stables,  had  relinquished  his  lien,  and  that 
there  was  a  constructive  delivery  of  them  to  the  defendant.  Elmore  r. 
Stone^  1  Taunt.  458.  Wool,  bought  by  defendant,  was  removed  to  the 
warehouse  of  a  third  person  M.  by  his  direction,  and  weighed  and 
packed  for  him  ;  this  was  held  an  acceptance,  though  the  course  of 
dealing  was  that  it  should  not  be  taken  out  of  M.'s  warehouse  till  pay- 
ment. Dodsley  o.  Varley,  12  A,  ^  E.  632.  Where  the  goods  sold  were 
in  the  defendant's  possession  at  the  time  of  the  sale,  a  dealing  with  them 
by  the  defendant,  and  an  account  rendered  to  the  plaintiff*s  by  defendant, 
debiting  himself  with  the  price,  are  evidence  of  an  acceptance  by  de- 
fendant. Edan  v,  Dudjieid,  1  Q.  B,  302.  A.  bargained  for  a  horse 
then  in  a  stable,  and  soon  afterwards  brought  in  a  third  person,  and 
stated  to  him  that  he  had  bought  the  horse,  and  offered  to  sell  it  to  him 
for  a  profit  of  5/. ;  it  was  held  that  it  ou^ht  to  be  left  to  the  jury  to 
say  wnether  this  was,  or  was  not,  a  delivery  and  acceptance.  Blen^ 
hmop  V,  Clayton,  7  Taunt.  597. ;  and  see  PMlips  v.  BittolH,  2  B.  4r  C. 
511.  Where  the  purchaser  of  goods  at  the  time  of  sale  wrote  his  own 
name  upon  a  particular  article.  Lord  EUenborough  ruled  that,  if  his 
purpose  was  to  denote  that  he  had  purchased  it,  and  to  appropriate  it 
to  his  own  use,  it  was  a  sufficient  acceptance  within  the  statute.  Hodg- 
son V.  Le  Bret,  1  Cati^,  233. ;  Anderson  v,  Scot,  ib.  235.  (n). ;  but  see 
BMey  V.  Parker,  2  j9.  4*  C.37.  ante,  p.  279.  When  the  goods  are  pon- 
derous and  incapable  of  being  handed  over  from  one  to  another,  tnere 
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need  not  be  an  actual  delivery,  but  it  may  be  done  by  what  is  tantamount ; 
80cb  as  the  delivery  of  a  key  of  the  wareliouse  ra  which  the  goods  are 
lodged,  or  by  delivery  of  other  mdida  of  property.  Per  Ld.  Kenyon  C.  J., 
Chaplin  v,  Rogers,  1  East,  194.  Elmore  v.  Stone,  1  Tauni,  460.  A  written 
order  given  by  the  seller  of  soods  to  the  buyer,  directing  the  person  in 
whose  care  the  goods  are  to  Oliver  them  to  the  buyer,  is  sufficient  within 
the  statute ;  Searle  v.  Keevei,  2  Esp,  598.;  provided  the  person,  to  whom 
it  is  directed,  accept  the  order  for  delivery,  and  assent  to  hold  the  goods 
as  the  agent  of  the  buyer.  Bentall  v.  Bum,  3£.^  C,  426. ;  see  Sailer 
V.  Woallams,  2  M,  8f  &.  650.  Where  A.  agreed  to  sell  to  B.  twenty 
hogsheads  of  sugar  then  in  bulk,  and  filled  up  and  delivered  four,  and 
afterwards  filled  up  the  remaining  sixteen,  and  gave  notice  to  the  de- 
fendant, who  said  he  would  take  them  away  as  soon  as  he  could,  this 
was  held  equivalent  to  an  actual  acceptance  of  the  sixteen  hogsheads. 
Rohde  V.  TAtuaUes,  6  B.  ^  C,  388.  When  a  joint  order  is  given  for 
several  classes  of  goods,  the  acceptance  of  one  class  is  a  part  accept- 
ance of  the  whole  under  this  section.  EllioU  v,  Tkonuu,  3  Af.  Sf  W. 
170.  The  delivery  of  a  sample,  if  considered  to  be  part  of  the  thing 
sold,  is  a  sufficient  acceptance ;  but  otherwise,  where  it  is  a  sample 
merely,  and  forms  no  part  of  the  bulk.  Taher  v,  Wat,  Holt,  N.  P.  C.  178. ; 
Cooper  V,  Elslon,  7  T.  B,  14. ;  Hinde  v.  W/utehou$e,  7  Ea$t,  558.  Cus- 
tomary forms  of  concluding  bargains,  as  where  the  purchaser  draws  the 
edge  of  a  shilling  across  the  hand  of  the  vendor,  and  returns  the  money 
into  his  own  pocket,  are  not  equivalent  to  earnest,  or  part  payment 
within  the  statute.     Blenkhuop  v,  Clayton,  7  Taunt.  597. 

Wliere  goods  above  10/.  are  sent  for  approval,  the  party  roust  object 
within  a  reasonable  time,  or  he  will  be  deemed  to  have  accepted  them. 
Coleman  v.  Gibson,  1  JIf.  <$•  Rob,  168.     See  ante,  p.  270. 

The  defence  of  the  Statute  of  Frauds  is  open  on  the  plea  of  non- 
assumpsit,    Semb,  Fricker  o.  Thomlinson,  1  ilf .  4*  G,  772. 

Value,]  When  the  goods  have  been  sold  without  any  agreement  as 
to  the  price,  their  value  must  be  proved.  If  the  vendor  of  goods  is 
only  able  to  prove  the  delivery  of  a  package  without  any  evidence  of 
the  contents,  it  will  be  presumed  as  against  him  that  it  was  filled  with 
the  cheapest  commodity  in  which  he  deaJs.  Ckmnes  v,  Petxey,  I  Camp.  8. 
If  a  seller  agrees  to  sell  a  machine  at  a  certain  price  and  puts  in  mate- 
rials superior  to  those  contracted  for,  the  purchaser  is  neither  bound  to 
pay  a  higher  price,  nor  to  return  the  machine.  WUfnot  v.  Smith,  3  C,  4* 
P.  455.  Where  goods  have  been  sold  and  delivered  to  be  paid  for  by 
bill  at  a  certain  date,  if  the  bill  be  not  given,  the  plaintiff  may  recover 
in  this  action,  as  part  of  the  stipulated  price,  interest  from  the  time  the 
bill  would  have  become  due.    Farr  v.  Wordy  3M,Sf  W,  25. 

Defence, 

Evidence  m  reduction  of  damages^  It  was  formerly  a  question  in  this 
action,  whether  the  defendant  could  give  the  bad  quality  of  the  article 
in  evidence  in  reduction  of  the  value  claimed  by  the  plamtiff. 

Such  evidence  is  clearly  admissible  where  the  plaintiff*  claims  only  on 
a  quantum  meruit,  and  no  price  has  been  agreed  upon.  Basten  v.  B titter, 
7  East,  479. ;  Famsworth  v,  Garrard,  1  Camp,  38.    And,  though  a  dif- 
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ferent  practice  formerly  prevailed,  it  is  now  held  that,  in  all  cases  of 
goods  sold  at  a  fixed  price  with  a  warranty,  or  agreed  to  be  supplied  ac- 
cording to  a  special  contract,  it  is  competent  for  the  defendant  in  this 
form  of  action  to  shew  how  much  less  the  subject-matter  of  the  action 
is  worth  by  reason  of  the  breach  of  warranty  or  contract :  any  further 
damages  sustained  by  the  defendant  beyond  the  difference  of  value  must 
be  recovered  in  a  cross  action.  Monael  v.  Sieei,  8  M.4r  W,  858.  And 
it  seems  that  the  acceptance  and  non-return  of  the  goods  by  the  de- 
fendant will  not  preclude  this  defence,  though  it  may  be  evidence  in 
favour  of  the  plaintiff  of  a  fresh  contract  to  pay  on  the  footing  of  a 
quantum  valebant.  Ibid,  S7\.  S.C.;  GroumUell  v.Lamb,  1  M,^  W.352. 
And  the  defendant  may  avail  himself  of  the  defence  of  the  inferior 
quality  or  worthlessness  of  the  goods  under  the  plea  of  non  assumpsit, 
Coutitu V.  Paddon,  %C.M,^ R, 547. ;  Didcen  v.  Keale^  1  M.^  1^.556. 
Where  the  contract  contains  a  clause  releasing  the  plaintiff  from 
all  responsibility  in  respect  of  the  goods  supplied  after  a  certain  time 
of  trial,  the  purchaser  cannot,  after  the  time  is  passed,  prove  a  latent 
defect  in  them  in  reduction  of  the  price ;  there  being  no  fraud  alleged. 
Sharp  V.  Great  Western  RaUway  Co.  9  M,  ^  fV.  7. 

Action  brought  b^ore  credit  ejepired.]  It  was  once  doubted  whether, 
since  the  New  Rules,  it  could  be  shown  under  non  asiumpsit  that  the 
action  had  been  brought  before  the  time  of  credit  expired.  Edmunds  v, 
Harris,  2A,^E,  414.  The  court  of  Common  Pleas  held  the  evidence 
admissible  under  the  plea  of  non  assumjmt  in  Gardner  v,  Alexander^ 
3  DowL  F.  C.  146. ;  and  it  has  been  since  repeatedly  so  decided  ; 
Broamfidd  v.  Smith,  I  M.  ^  W.  548. ;  Webb  v.  Fahrmaner,  3M.^  W. 
473.  In  the  last  case  it  was  held  that,  in  calculating  the  time  of 
the  credit,  the  day  of  the  sale  must  be  excluded  ;  and  therefore,  where 
goods  were  sold  on  the  5th  of  October  to  be  paid  for  in  two  months, 
an  action  could  not  be  commenced  till  after  the  expiration  of  the  5th 
of  December,  and  a  writ  issued  on  that  day  was  premature. 

Where  goods  are  fraudulently  bought  on  credit,  the  seller  caunot  sue 
for  goods  sold  and  delivered  before  the  credit  has  expired,  though  he 
may  maintain  trover.  Ferguson  v.  Carringtont  9  B.if  C,  59. ;  Strutt  o. 
Smith,  1  C  Jlf.  4*  -K*  312.  A  person  purchased  goods,  and  a^eed 
to  pay  for  them  in  three  months  by  a  bill  at  two  months,  which  bill  he 
afterwards  refused  to  give :  an  action  for  goods  sold  was  held  not 
to  lie  till  the  expiration  of  five  months,  iiussen  v.  Price^  4  East, 
147. ;  Lee  o«  Risdon,  2  Marsh,  495.  So  when  goods  are  sold  at  six 
months'  credit,  payment  to  be  then  made  by  a  bill  at  two  or  three 
months  at  the  purchaser's  option ;  this  is  in  eroct  a  nine  months'  credit. 
Helps  V.  Winierbottom,  2  ^.  <|  ^f .  431. ;  Price  v.  Nixon,  5  Taunt.  33& 
But  where  goods  were  sold  at  three  months'  credit,  the  vendor  agree* 
ing  to  take  the  vendee's  bill  at  three  months'  date  at  the  end  of  the  first 
three  months  if  he  wished  for  further  time ;  and  tlie  vendee  at  the  end 
of  the  three  months  did  not  give  such  bill ;  Lord  EUenborough  held 
that  the  vendor  might  bring  an  action  for  goods  sold  and  delivered 
immediately.  Nickson  v.  Jepson^  2  Stark.  227.  And  where  bills,  given 
for  goods,  are  dishonoured,  the  vendor  may  sue  for  the  price  imme- 
diately ;  Hkkling  v.  Hardey,  7  Taunt.  312. ;  Mussen  v.  Price,  4  Eagt^ 
151.;  provided  the  bills  are  in  the  hands  of  the  seller,  for  if  they 
are  in  the  hands  of  tliird  persons,  that  u  a  defence  to  the  action  }  for 
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the  defendant  may  be  called  upon  by  those  persons  to  pay  the  bills; 
Keardake  o.  Morgpn^  5  71  J2.  513^ ;  Burden  r.  Halton,  4  Bmg,  455. 
When  the  buyer  gives  a  promissory  note  of  another  person  without 
indorsing  it,  the  vendor  may,  on  its  dbbonour,  sue  for  the  price  of  the 
eoods  without  proving  presentment  to  the  maker,  the  note  being  pro* 
duced  by  himself.  Cktodwin  v.  Coatet,\  M.  4*  Rob.  221.  So  where  the 
vendor  takes  a  bill  on  a  wrong  stamp,  in  suing  for  the  price  of  the  goods 
he  need  not  prove  the  dishonour  or  the  bill.  Cundy  v,  Manioit,  IB.^t 
Ad.  696.  But  if  he  makes  a  bill  his  own  by  laches,  it  operates  in  satis* 
faction  of  the  preceding  debt;  or  if  he  mafces  it  his  own  by  altering  it 
in  a  material  part.  Aldenon  v.  Langdale^  3  B,4r  Ad.  660.  If,  by  the 
contract,  it  is  agreed  that  a  bill  at  a  certain  date  shall  be  j^ven,  it 
operates  as  a  givins  of  credit ;  and,  although  no  bill  should  be  given,  the 
seller  cannot  sue  the  purchaser  for  goods  sold  and  delivered  before  the 
period  when  the  bill,  if  given,  would  have  become  due.  Muuen  v. 
Price,  4  East,  \5\, 

As  to  the  defence  of  illegality  in  this  action,  vide  past,  *^  Assumpsit  — 
JJeKtice» 


ASSUMPSIT  FOR  WORK  AND  LABOUR. 

In  an  action  for  work  and  labour,  the  plaintiff*s  proofe  are,  1.  The 
contract,  express  or  implied ;  2.  The  performance  of  the  work  and 
labour ;  and  3.  The  value^if  the  remuneration  is  not  ascertained  by  the 
contract. 

7^  contract.]  Although  there  be  a  special  contract,  the  plaintiff  is 
permitted  in  some  cases  to  recover  upon  the  general  indebitatus 
count.  And,  generally,  where  there  is  a  special  agreement  the  terms  of 
which  have  been  performed,  it  raises  a  duty  for  which  au  indelfitatus  as* 
sumpsit  will  lie.  Bull.  y.  P.  189. ;  Robson  v.  Godfrey,  Holt,  N.  P.  C.  237. ; 
Stuady  v.  Sanders,  5B.^C.  638.  Whenever  tne  duty  of  the  defendant, 
arising  upon  the  execution  of  the  consideration,  is  simply  to  pay  money, 
the  usuai  and  safest  mode  of  pleading  is  to  declare  in  indebitatus  as^ 
^swmpni;  as  in  the  case  of  goods  sold,  work  and  labour  done,  and  other 
cases.  Per  Park  J.,  Streeter  v.  Horlock,  1  Bing,  37.  The  disadvantage 
of  suing  in  this  form  is,  that  the  defendant  will  be  able  to  shew,  on 
the  general  issue,  grounds  of  defence  which  would  require  special  pleas 
if  the  plaintiff  declared  specially. 

If  tnere  is  a  special  agreement,  and  the  work  has  been  done  and 
adopted  by  the  defendant  though  not  pursuant  to  such  agreement,  the 
plaintiff  may  recover  upon  a  ^/uantum  meruit ;  for  otherwise  he  would 
not  be  able  to  recover  at  all.  B.  N.  P.  139. ;  Bum  v.  Miller,  4  Taunt. 
745.  But  the  defendant  may  refuse  to  take  to  the  subject-matter  of  the 
plaintiff's  work  and  labour  where  there  is  a  deviation  from  the  special 
contract ;  and,  in  such  case,  the  plaintiff  cannot  recover  even  on  a 
quantum  meruit,  ElRs  v,  Hamlen,  3  Taunt.  52.  The  plaintiff  con- 
tracted to  build  cottages  by  the  10th  of  October,  and  they  were  not 
finished  until  the  i5th ;  the  defendant  having  accepted  the  cottages,  it 
was  held  that  the  plaintiff  might  recover  the  value  on  a  generul  declar* 
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ation  for  work,  labour,  and  materials.  Lucas  r.  Godwin,  3  New  Ca,  73t. 
When  there  is  a  special  contract,  but  additional  work  has  been  done  not 
included  in  it,  the  value  of  the  additional  work  may  be  recovered  under 
the  indebUalus  count,  although,  by  reason  of  the  stipulations  as  to 
credit,  &c.,  the  value  of  the  work  done  under  the  special  contract  can- 
not be  recovered.  Robson  v.  Godfrey^  Holt,  iST.  P.  C.  236. ;  S.  C,  1  Stark* 
275,  The  rule  with  regard  to  alterations  made  in  the  progress  of 
work  done  under  a  special  contract  must  be  taken  with  this  limita* 
tion,  that  the  workman  shall  not  charge  for  such  alterations  unless  his 
employer  is  expressly  informed,  or  must  necessarily  from  the  nature  of 
the  work  be  aware,  that  the  alterations  will  increase  the  expense. 
Lovelock  V.  King,  \  M.  ^  Rob.  60.  Where  the  special  contract  is  so 
entirely  abandoned  by  consent,  that  it  is  impossible  to  trace  it,  the 
workman  shall  be  permitted  to  charge  for  the  whole  Mork  done  by 
measure  and  value,  as  if  no  contract  nad  ever  been  made ;  but  if  not 
wholly  abandoned,  the  contract  shall  operate  as  far  as  it  can  be  traced^ 
and  the  excess  only  shall  be  paid  for  according  to  the  usual  rate  of 
charging.  Pepper  v,  Burland,  PeakCf  103.  Where  there  is  a  written 
contract  it  must  be  produced,  although  the  plaintiff  seeks  to  recover 
for  extras  not  included  in  it ;  Vincent  v.  Cole^  M,  6f  M.  257. ;  for  the 
contract  is  the  proper  evidence  to  shew  what  are  extras;  Jones  v. 
Howell,  4  DowL  P.  C  176.  In  Vincent  v.  Cole  it  was  even  held  that  a 
distinct  promise  by  the  defendant  to  pay  for  the  work  would  not  super- 
sede the  production  of  the  contract ;  but  it  was  not  held  (though  so 
stated  in  the  marginal  note)  that  an  admission  by  the  defendant,  that  it 
was  extra  the  contract,  was  insufficient  to  ^x  him  without  producing 
the  contract.  Yet,  as  building  contracts  usually  contain  clauses  as  to 
extra  works,  even  this  admission  ought  not  to  dispense  with  the  pro- 
duction, unless  the  defendant  has  abo  admitted  that  it  contains  no  pro- 
visions for  extra  work.  Where  a  man  is  employed  to  do  work  under  a 
written  contract,  and  a  separate  order  for  other  work  is  afterwards  given 
by  parol  during  the  contmuance  of  the  first  employment,  the  written 
contract  need  not  be  produced  by  the  plaintiff'  in  an  action  for  the 
second  work.  Reid  v.  Batte^  M,  ^  M.4flS,  A  plaintiff  may  be  pre* 
vented  from  recovering  for  extras  by  the  form  of  pleading :  thus  where 
the  defendant  pleaded  that  the  work  was  done  under  a  special  contract 
which  was  satisfied  by  pavment,  and  the  plaintiff  traversed  the  payment 
and  satisiaction,  it  was  neld  that  he  could  not  recover  for  extras  without 
a  new  assignment.     Rogers  v,  Custanoe,  1  Q.  B,  77. 

In  Morgan  v.  Bertde,  9  Bing,  672. ,  givinff  the  surveyor's  certificate 
according  to  the  contract  in  case  of  alterations,  was  held  a  conctition 
precedent  to  the  plaintiff's  ri^ht  to  sue  in  respect  of  such  alterations, 
but  where  the  contract  re<^uired  the  work  to  be  done  to  the  satisfaction 
of  the  defendant  himself,  his  approval  was  held  not  to  be  a  condition 
precedent.    Dallman  v.  King,  4  Niew  Ca,  106. 

Where  the  defendant  had  contributed  to  the  funds  of  a  building  bo« 
ctety,  and  had  been  present  at  a  meeting  of  the  society,  and  party  to  a 
resolution  that  certain  houses  should  be  built,  it  was  held  that  this 
made  him  liable  to  an  action  for  work  done  in  building  those  houses* 
without  proof  of  his  having  an  interest  ui  them,  or  in  the  land.  Braith» 
waite  V.  Skofield,  9  B,  ^  C\  iO\,  So  the  subscribers,  who  attend  a 
committee  for  managing  the  affairs  of  a  hospital,  are  personally  liable  to 
the  creditors  of  the  hospital.    Burls  v.  Smith,  7  Bir^,  105,    For  cases 


Contract,  —  Repairs  of  Ships^  2S5 

on  the  personal  liability  of  co-partners,  members  of  clubs,  shareholdenr, 
&c.,  see  anie^  p.  272— 274,  278, . 

The  defendant  requested  the  plaintiff  to  take  care  of  and  show 
his  (the  defendant's)  house,  and  promised  to  make  him  a  handsome  i 
present:  it  was  held  that  the  plaintiff  might  recover  a  reasonable  recom- 
pense for  this  work  and  lalMur  ;  Jewry  v,  Butk,  5  Taunt.  302. ;  but 
where  a  person  performed  work  for  a  committee  under  a  resolution  en- 
tered into  by  them,  *'  that  any  service  rendered  by  him  should  be  taken 
into  consideration,  and  such  remuneration  be  made  as  should  be  deemed 
right,"  it  was  held  that  an  action  would  not  lie  to  recover  a  recom- 
pense. Taylor  V.  Brewer^  1  M.  ^  5.  290.  There  is  no  implied  assump- 
sit to  pay  an  arbitrator  for  his  trouble.  Virany  v.  Wame,  4  Esp,  47. ; 
but  see  Smnford  v.  Bum,  Gow,  8.,  per  Dallas  C.  J.,  contra, 

A  roaster  may  maintain  assumpsit  for  the  work  and  labour  of  his  ap- 
prentice against  a  person  who  harbours  him  after  his  desertion  ;  for 
he  may  waive  the  tort,  and  sue  on  the  implied  contract.  Foster  v, 
Stewart,  S  M.  ^  S,  191. 

Under  the  general  count  for  work  and  labour,  the  plaintiff  may  ^ve 
evidence  of  a  particular  species  of  work  and  labour,  e.g,  as  a  farner; 
and  the  medicines  administered  by  him  may  be  considered  as  vtaterials 
within  the  count ;  Clark  v,  Mfonjord,  3  Camp,  37. ;  and  see  Meeke  v» 
Oxlade,  1  N.  R.  289. ;  but  where  the  claim  **  for  materials  found/' 
was  omitted  in  the  count  for  work  and  labour,  it  was  held  that  the 
plaintiff,  who  sought  to  recover  for  building  a  house  and  furnishing  the 
timber,  could  not  recover  for  the  latter  under  the  count  for  goods  sold 
and  delivered.  Cotterell  v.  Apsey,  6  Taunt,  322. ;  Heath  v,  Freeland, 
I  M.  ^  W,  543.  The  rule  is  thus  laid  down :  "  If  you  employ  a 
man  to  build  a  house  on  your  land,  or  to  make  a  chattel  with  your 
materials,  the  part^  who  does  the  work  has  no  power  to  appropriate 
the  produce  of  his  labour  and  your  materials  to  any  other  person. 
Having  bestowed  his  labour  at  your  request  on  your  materials,  he 
may  maintain  an  action  against  you  for  work  and  labour.  But  if 
you  employ  another  to  work  up  his  own  materials  in  making  a 
chattel,  then  he  may  appropriate  the  produce  of  that  labour  and  mate- 
rials to  any  other  person.  No  right  to  maintain  any  action  vests  in 
him  during  the  progress  of  the  work ;  but  when  the  chattel  has  as- 
sumed the  character  bargained  for,  and  the  employer  accepted  it,  the 
party  employed  may  maintain  an  action  for  goods  sold  and  delivered, 
or  (if  the  employer  refuses  it)  a  special  action  on  the  case  for  such  re- 
fusal ;  but  he  cannot  maintain  an  action  for  work  and  labour  ;  because 
the  labour  was  bestowed  on  his  own  materials,  and  for  himself,  and  not 
for  the  person  who  employed  him."  Atkinson  v.  Bell,  SB,  ^C,  283. ; 
see  also  ante,  p.  270,  271. 

Contract, — Repairs  of  iS!^j.l  Registered  ownership,  that  is,  proof  of 
the  register  (ante,  p.  85.),  and  that  such  raster  has  been  made  with  the 
assent  of  the  parties  therein  named,  is  prima  ficie  evidence  of  the  liability 
of  those  parties  for  the  repairs  of  the  ship ;  Cow  v,  Reid,  R,  4*  M,  199.; 
but  such  evidence  may  be  rebutted  by  proof  of  the  beneficial  interest 
having  been  parted  with,  and  of  the  legal  owner  having  ceased  to  inter- 
fere with  the  management  of  the  ship.  Jennings  v,  Griffilhs,  R,  Sf  M. 
42.  Young  V,  Brander,  8  East,  10.  The  true  question  in  cases  of 
this  description  is,  "Upon  whose  credit  was  the  work  done?"    Per 
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Abbott  C.  J.,  Jenvings  v,  GriJUhr,  R,  4^  M.4^,  A  person  who  takes 
a  share  in  a  ship  under  a  void  conveyance  is  not  liable  for  articles 
furnished  to  the  ship,  unless  credit  be  given  to  him  individually,  or  he 
holds  himself  out  as  owner.  Harrington  v.  Fry,  2Bmg.  179.  An  un- 
dertaking by  the  defendant's  attomev  '*  to  appear  for  Messrs.  T.  and  M. 
joint  owners  of  the  sloop  A."  is  evidence  against  the  defendants  of  the 
joint  ownership.  MarthaUv.  CUf,  ^Camp,  133.  A  part  owner  of  a 
ship  is  not  necessarily  a  partner;  and  if,  as  ship's  husband,  he  has  fitted 
her  out,  he  may  sue  the  other  part  owners  separately  for  thdr  aJbare  of 
the  expense.     Helme  v.  Smith,  7  Bmg.  709. 

Whether  a  mortgagee  of  a  ship,  before  possession,  was  liable  to  re- 
pairs, was  formerly  much  doubted  ;  Briggs  v,  WUkinson,  7  J9.  ^  C  30. ; 
but  now,  when  a  transfer  is  made  only  by  way  of  mortgage,  or  of  as- 
signment to  trustees  by  way  of  sale,  on  a  statement  being  maide  in  the 
book  of  registry  and  in  the  indorsement  on  the  certificate  of  rc^try  to 
that  efiect,  the  person  to  whom  the  transfer  is  made,  or  any  other 
claiming  under  him,  is  not  to  be  deemed  the  owner,  nor  is  the  person 
making  such  transfer  to  be  deemed  to  have  ceased  to  be  an  owner,  ex- 
cept so  far  as  may  be  necessary  for  the  purpose  of  rendering  the  ship 
transferred  available  by  sale  or  otherwise  for  the  payment  of  the  debts 
secured.    4  0. 4.  c.  41.  s.  43. ;  and  3  &  4  W.  4.  c.  55.  s.  42. 

Performance.]  Tlie  plaintiff*  must  prove  a  performance  of  the  work 
and  labour  according  to  the  terms  of  the  contract ;  or,  if  there  is  a  devi- 
ation from  those  terms,  an  acquiescence  by  the  defendant  in  the  devi- 
ation, vide  supra,  d.  283,  284.  Thus  in  an  action  to  recover  the  value 
of  a  riding-habit  for  which  the  defendant's  wife  had  been  measured,  but 
which  was  returned  to  the  plaintiff  on  the  day  on  which  it  was  delivered, 
it  was  ruled  to  be  incumbent  on  the  plaintiff  to  prove  that  the  habit  was 
made  agreeably  to  the  order.  Harden  v,  Hayward,  1  Can^,  180.  8o 
a  herald,  who  sues  for  making  out  a  pedigree,  is  bound  to  give  some 
general  evidence  of  the  truth  of  the  pedieree.  Thwnsend  v,  Neale, 
2  Camp.  191.  Where  A.,  who  was  employed  by  the  defendant  to  trans- 
port goods  to  a  foreign  maiket,  delegated  the  entire  employment  to  the 
plaintiff,  who  performed  it  without  the  privity  of  the  defendant,  it  was 
neld  that  the  plaintiff  could  not  recover  from  the  defendant  a  compen- 
sation for  sucn  service.    Schmalmg  v,  ThomUnson,  6  Taunt,  147. 

Value.]  In  what  manner  the  value  of  the  work  is  to  be  calculated 
where  there  is  a  special  contract  and  deviations  from  it  has  been  already 
mentioned,  0r/^,  p.  283, 284.  Where  a  tradesman  finishes  work  differing 
from  the  specification  agreed  on,  he  is  not  entitled  to  recover  the  actual 
value  of  the  work  done,  but  only  the  stipulated  price  minus  such  a  sum 
as  it  would  take  to  complete  the  work  according  to  the  specification. 
Thornton  v.  Place,  1  M.  4*  Bob.  218. ;  Chapel  v.  Hkkes,  tC.^M. 214. 
In  an  action  for  work  and  labour  as  a  surveyor  or  architect,  the  plaintiff 
is  entiUed  to  a  reasonable  compensation  ;  and  it  is  a  question  for  the 
jury,  whether  the  usual  commission  of  five  per  cent,  is,  under  the  ciiw 
cumstances,  a  reasonable  or  unreasonable  charge.  Chapman  v.  De 
Tastet,  2  Stark.  294. ;  Upsdell  v.  Stewart,  Peake,  193. 
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Where  the  work  has  not  been  executed  according  to  the  contract, 
the  party  for  whom  it  is  executed  may  repudiate  it,  and  in  such  case  the 
plaintiff  cannot  recover.  ElUt  v.  Hamlen,  3  Taunt,  52.,  ante,  p.  283. 
So  if  the  defendant  has  received  no  benefit  from  the  work,  it  having 
been  improperly  executed  by  the  plaintiff,  the  latter  cannot  recover. 
Fanuworih  v.  Garrard,  1  Camp,  38. ;  Mtmlriau  v,  Jeffirys,  R,  4"  -3^-317. 
Thus  an  auctioneer,  through  whose  gross  negligence  the  sale  becomes 
nugatory,  can  recover  nothing  for  his  services.  Denew  v,  Davereflj 
3  Camp,  451.  But  where  the  defendant  has  derived  some  benefit  from 
the  plaintiff's  services,  he  must  pay  pro  tanto,  Famsworih  v,  Garrard, 
1  Camp.  38.  However,  in  a  late  case  where  the  plaintiff  had  contracted 
to  repair  some  chandeliers  for  10/.,  and  returned  them  incompletely  re- 
pairedy  in  an  action  fur  work  and  labour  it  was  held  that,  as  the  plain- 
tiff had  not  performed  his  part  of  the  contract,  he  could  not  recover 
anything  in  this  form  of  action,  though  the  jury  found  that  the  repairs 
were  worth  61,  Sinclair  v.  Bowleg,  9  B,  ^  C,  92.  Where  a  shipwright 
undertook  to  put  a  ship  into  thorough  repair,  which  had  put  into  port 
damaged  ;  and,  before  the  work  was  finished,  required  payment  for  the 
portion  done  without  which  he  refused  to  proceed,  and  the  ship  lost 
her  voyage ;  in  an  action  for  the  work  done,  it  was  held  that  he  was 
entitled  to  recover.    Roberts  v,  Havelock,  3  B,  4'  ^d,  404. 

Defendant  may  shew,  on  the  general  issue,  that  the  work  was  done 
under  a  special  contract  not  executed.  Jones  v.  Nanney,  I  M,  8f  W, 
333.  So  where  A.  engaged  with  defendant's  landlord  to  build  a  house 
on  the  defendant's  land,  and  A.  made  a  sub-contract  with  the  plain- 
tiff that  plaintiff  should  do  part  of  the  work,  and  defendant  separately 
agreed  to  pay  over  to  the  plaintiff,  directly,  all  money  due  for  such  part 
of  the  work  upon  a  discharge  from  A.,  it  was  held  that  the  defendant's 
agreement  did  not  make  him  liable  to  plaintiff  for  work  and  labour,  but 
only  to  an  action  on  the  special  agreement.  Sweeting  v.  Asplin,  7  M, 
^  W,  165.  Where  the  plaintiff  agrees  to  do  work  for  a  certain  sum  on 
a  false  representation  by  defendant  of  the  quantity  of  work  to  be  done, 
be  may  repudiate  the  contract ;  but  if  he  performs*]t,  he  can  only  reco- 
ver the  stipulated  sum  in  this  action.    Selway  v,  Fogg,  5  M.  S^  W,  83. 

The  plaintiff  declared  for  work  and  labour  as  an  attorney,  and  defend- 
ant paid  money  into  court  and  pleaded  nunqtuxm  indebitatus  to  the 
resiciue :  held,  that  the  defendant  might  prove  that  plaintiff  agreed  to 
^o  the  work  for  costs  out  of  pocket,  which  did  not  exceed  the  sum  paid 
in,    Jones  v,  Reade,  5  A.  ^  E,  529. 

As  to  other  defences  to  this  action,  seepost^  "  Assumpsit — Defence,** 
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ASSUMPSIT  FOR  MONEY  PAID, 

The  plaintifiT,  in  an  action  of  assumpsit  for  money  paid  to  which  the 
general  issue  is  pleaded,  mu&t  prove,  1.  The  payment  of  money  by  the 
plaintiff;  2.  That  it  was  paid  at  the  request  of  the  defendant  and  to 
his  use. 

TTie  payniejit  of  monei/.]  The  plaintiff  must  prove  that  monfy  was 
piud ;  giving  a  security,  as  a  bond  or  warrant  of  attorney,  is  not  suf- 
ficient ;  Taylor  v,  Hicghu,  3  East,  169. ;  Maxwell  v.  Jamnon,  2  B, 
^A,5l,;  unless,  perhaps,  where  a  bill  or  note  is  taken  as  payment. 
Barclay  v.  Gooch,  2  Esp,  571.  So  stock  cannot  be  considered  as 
money.  Jones  v.  Brinley,  I  East,  1.  The  plaintiff  must  prove  that  the 
money  paid  was  las  money.  Thus,  an  under-tenant,  whose  goods  have 
been  distrained  and  sold  to  strangers  by  the  original  landlord  for  rent 
due  from  his  immediate  tenant,  cannot  maintain  an  action  for  money 
paid  to  the  use  of  the  latter ;  for  immediately  on  the  sale  under  the  dis* 
tress,  the  money  paid  by  the  purchasers  vests  in  the  landlord  in  satis- 
faction of  the  rent,  and  never  was  the  money  of  the  under-tenant ; 
Moore  V.  Pifrhe,  1 1  East,  52. ;  but  it  is  otherwise  where  the  under-tenant 
redeems  his  goods  with  his  own  money ;  as  in  Exalt  tr.  Partridge^ 
8  T,  R.  308. 

The  defendants  request.]  The  plainti^  must  prove  a  request  by  the 
defendant,  express  or  implied.  Alexander  v.  Vane^  1  AT.  ^  IT.  511. 
Thus  if  the  plaintiff  has  paid  the  money  without  the  defendant's  re- 
quest, though  to  discbarge  a  just  debt,  no  action  will  lie.'  Stokes  v. 
Lewis,  1  T  R.  20.  So  where  a  broker  purchases  stock  to  fulfil  a  con- 
tract entered  into  by  him  for  his  principal,  but  which  his  principal  re- 
fuses to  make  good,  he  cannot  sue  his  principal  in  this  action,  unless 
he  is  also  guarantee  for  his  principal.  Cliild  v.  Morley,  8  T,  B.  614. 
So  where  the  party^  to  whom  the  stock  was  contracted  to  be  sold,  on 
the  defendant's  refusal  to  transfer  bought  the  stock  himself,  and  brought 
assumpsit  for  money  paid  to  recover  the  difference  in  the  price  of  the 
stock,  it  was  held,  tiiat  the  action  could  not  be  sustained.  Ligktfiwt  v. 
Creed,  8  Taunt,  268.  A  subsequent  assent  to  the  payment  wiH  be  evi- 
dence of  a  previous  request.    1  Sound,  264.  (n.^  5tn  ed. 

A  payment  by  the  plaintiff  under  a  legal  obligation  will  also  be  equi- 
valent to  a  previous  request ;  as  where  one  person  is  surety  for  another, 
and  is  called  on  to  pny,  the  money  paid  may  be  recovered,  though  the 
surety  did  not  pay  the  debt  by  the  desire  of  the  principal.  Exalt  v. 
Partridge^  8  T,  B.  310.  When  an  executor  has  psid  legacies  in  full, 
and  afterwards  paid  the  legacy  dut}%  it  was  held,  in  Foster  v.  Ley, 
2  New  Co,  269.,  that  he  might  recover  the  amount  paid  for  duty  m 
an  action  for  money  paid  against  the  legatee.  So  where  several 
are  sureties,  and  one  is  compelled  to  pay  tne  whole^  he  may  recover 
from  each  of  his  co-sureties  a  rateable  proportion  of  the  money  so 
paid.  Cowell  v.  Edwards,  2  B.  ^  P,  268. ;  Deering  r.  fVinchtlsea, 
id,  270. 

A  co-surety  may  pay  the  debt,  when  liable,  without  waiting  for  a 


AisumpsUfor  Money  paid  —  Surety,  Sfc.  289 

demand  or  an  action,  and  then  sue  for  contribution.  PUt  v,  Pumord, 
8  M.  4*  H^*  538.  And  where  two  are  jointly  liable  for  expenses  incurred 
for  their  common  benefit,  and  one  dies,  the  survivor,  who  pays  the 
whole,  may  sue  the  executor  of  the  deceased  for  money  paid  to  the  use 
of  the  defendant  as  executor.     Prior  v.  Hembrow,  8  M,  <f  W,  873. 

As  a  general  rule,  this  action  does  not  lie  for  contribution  or  in- 
demnity against  a  person  jointly'  engaged  with  the  plaintiff  in  doing  an 
illegal  act  by  which  the  plaintiff  is  put  to  expense.  Menyweather  v. 
JVurffM,  8  T,  JR.  186.  But  where  the  plaintiff  was  not  aw»re  that  the 
transaction  was  illml,  or  its  nature  was  doubtful,  he  may  sue  on  the 
implied  contract  to  mdemnify.  Betts  v,  Gibbitu,  2A,^E,  57. ;  Pearson 
V.  Skelton,  IJf .  4*  fT.  504. 

Where  one  bail  sues  his  co-bail  for  contribution,  he  must  prove  the 
judgment,  as  well  as  the  execution.  Belldon  v.  Tankard,  1  Marth,  6. 
To  support  this  action  it  must  appear  either  that  the  defendant  was 
primarily  lial)le  to  the  third  party  to  pay  the  money,  or  that  it  was  paid, 
or  the  liability  incurred,  by  tne  plaintiff  at  his  express  request.  It  is  not 
sufficient  that  he  has  agreed  with  the  pluntiff  to  pay  the  money  to  the 
third  party.  Thus  where  the  landlord  is  called'upon  to  pay  the  taxes 
which  his  tenant  is,  by  special  agreement,  bound  to  pay,  ne  cannot  sue 
the  tenant  for  money  paid.  Spencer  v.  Parry,  3  ^4. 4*  -c.  33 1 . ;  Lvbbock  v. 
Tribe,  3  M,  ^  W.  607.  An  accommodation  acceptor,  who  has  defended 
an  action  on  the  bill  at  the  request  of  the  drawer,  may  recover  the  costs 
of  such  action  as  money  paid.  Howes  v.  Martin,  1  Esp,  162.  So  also 
the  indorser  of  a  bill,  who  has  been  sued  by  the  holder  and  paid  him  part 
of  the  amount  of  the  bill,  may  recover  that  amount  in  an  action  for 
money  paid  against  the  acceptor.  Poumai  v,  Ferrand,  6  B,  ^  C»  439. 
But  he  cannot  recover  the  costs  of  the  former  action  ;  for  the  custom 
of  merchants  does  not  niake  an  acceptor  liable  for  the  costs  of  all  actions 
ag^dnst  subsequent  holders.  Dawson  v.  Morgan,  9  B.JfC,  618,  A  per- 
son who  pays  a  bill  for  the  honour  of  one  of  the  parties  to  it  may  sue 
him  for  money  paid.  Smith  v.  Nissen,  1  T  R,  269.  But  he  must  prove 
that  a  formal  protest  was  made  before  the  payment.  VandewaU  v. 
Tyrrell,  M.  4  ^'  88.  Bail  may  recover,  as  money  paid,  the  expenses 
incurred  by  them  in  taking  their  principal ;  but  not  the  costs  of  an  ac- 
tion against  them  unadvisedly  aefended.  Fisher  r.  Fallows,  5  Esp. 
171. 

A  notice  to  the  party,  on  whose  behalf  an  indemnity  is  given,  is  not 
necessary  before  defending  an  action  on  the  guarantee ;  but  if  such 
notice  is  given,  and  he  refuses  to  defend  the  action,  he  is  estopped  from 
saying  that  the  surety  was  not  bound  to  pay  the  money.  Duffield  r. 
Scott,  3  T.  R.  374. ;  Smith  v.  Compton,  3  J?.  4*  ^d.  408.  Money  paid 
lies  against  a  ship-owner  for  money  supplied  to  the  captain,  cither  in  a 
foreign  or  English  port,  borrowed  for  tne  necessary  repairs  or  use  of 
the  shipt  Robinson  v.  Lyall,  7  Price,  592.  But  only  where  the  neces- 
sity is  so  pressing  that  the  owner  himself  cannot  be  consulted  without 
prdudioe  and  deUy.    Johns  v.  Simons,  2  Q.  B.  425. 

Where  a  carrier,  by  mistake,  delivered  to  B.  goods  sold  and  consigned 
to  C.,  and  B.  appropriated  the  goods,  and  the  carrier,  on  demand  with- 
out action,  paid  C,  it  was  held  that  the  carrier  might  recover  from  B. 
the  sum  so  paid  as  money  paid  to  his  use  ;  Brown  v.  Hodgnon,  4  Taunt. 
189. ;  but  see  Sills  v.  Laing,  4  Camp.  81.  Where  a  party  is  compelled 
to  pay  money  in  consequence  of  nis  own  neglect ;  Copp  v.  Topham, 
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6  East,  392. ;  or  breach  of  duty  ;  PUdwr  r.  Bailey,  8  East,  171. ;  the 
law  raiaes  no  implied  promise  to  repay  him.  So  if  the  money  is  paid 
in  furtherance  of  an  illegal  transaction.  Mitchell  v.  Cockhunie,  2  H,  BL 
379. ;  Aubert  v.  Maze,  2  B.^  P.37\. ;  and  see  pott,  tit.  Assumpsit. 
Defence,    Illegality. 


ASSUMPSIT  FOR  MONEY  LENT. 

In  an  action  of  assumpsit  for  money  knt,  the  plaintiff  will  have  to 
prove  the  loan  of  his  monev.  Of  this  a  promissory  note  given  by  the 
defendant  to  the  plaintiff  will  be  evidence.  Story  v,  Atkins,  2  Stra,  719. 
To  establish  a  loan,  it  is  not  sufficient  merely  to  prove  the  payment  of 
money  to  the  defendant ;  for  in  such  case  die  presumption  of  law  is 
that  the  money  is  paid  in  liquidation  of  an  antecedent  debt ;  Welch  r. 
Seaborn,  1  Stark,  474. ;  but  if  the  plaintiff*  can  shew  any  money  trans- 
actions between  the  defendant  and  himself  from  which  a  loan  may  be 
inferred,  or  any  appfication  by  the  defendant  to  borrow  money  at  the 
time,  this,  coupled  with  the  passing  of  the  money,  will  be  evidence  of  a 
loan.  Ctiry  v,  Crerritk,  4fEsp.9.  The  mere  production  by  the  plain- 
tiff* of  an  I.  O.  U.,  though  not  addressed  to  him, !»  evidence  of  money 
lent  by  him  to  the  defendant  who  signed  it^  and  if  U.  meant  some  other 
person,  the  defendant  must  prove  this.  Douglas  v.  Holnte,  18  A.  4*  E. 
641.  If  plaintiff*  lends  money  to  defendant  who  contracts  to  **  repay  on 
demand  or  to  execute  a  mortgage^"  plaintifTmay  recover  for  money  lent 
on  defendant's  refusal  to  execute.  Bristowe  v,  Needham,  9  M,  4*  W, 
729.  If  a  {larent  advances  money  to  a  child,  it  is  presumed  to  be  by 
way  of  gifL  Pier  Bayley  J.,  Hick  v.  Keats,  4tB.^C,7\,  As  to  recover- 
ing interest,  see  post,  p.  297. 

A  lender,  who  has  received  goods  as  a  security,  may  recover  in  an 
action  for  money  lent,  without  proving  that  be  has  returned  or  tendered 
the  goods.    Lawton  v,  Xewland,  2  Stark,  73. 


ASSUMPSIT  FOR  MONEY  HAD  AND  RECEIVED. 

In  an  action  for  money  had  and  received,  the  plaintiff  must  prove  the 
receipt  of  the  monev  by  the  defendant,  and  his  own  title  to  recover  it. 
The  plea  of  non  assumpsit  operates  as  a  denial  both  of  the  receipt,  and 
of  the  existence  of  those  facts  which  make  it  a  receipt  to  the  plamtifi'*8 
use.    R,  G,  H,  T,  4  IV,  4.,  post,  Api>endix  No.  I. 

This  action  cannot  be  mamtained  if  it  be  against  equity  and  good 
conscience  that  the  money  should  be  recovered.  Thus  where  A.  pur- 
chased an  annuity  for  her  life,  which  was  regularly  paid  up  to  the  time 
of  her  death,  but  no  memorial  of  the  grant  of  the  annuity  was  inrolled, 
it  was  held  that  A.'s  executrix  could  not  on  that  ground  insist  that  the 
contract  was  void  and  recover  back  the  consideration  money  paid  for 
the  annuity.    Davis  v,  Bryan,  6  B,^  C,65l, 
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Receiot  of  money.]  The  plaintiff*  must  prove  that  monti/  has  been 
received ;  and  therefore  nn  action  for  money  had  and  received  will  not 
lie  to  recover  stock.  Nigktbigal  v.  Demsme,  5  Burr,  2589.  And  it  has 
been  held  that  it  will  not  lie  against  a  finder  of  bank-notes,  to  recover 
their  value  ;  Noyes  v.  Price,  U.  16  G.  3.,  Select  Ca.  24«. ;  Chitty^s  BUU, 
426,  5th  ed. ;  though,  if  not  produced,  the  receipt  of  their  value  will  be 
presumed  ;  ChUty,  ubi  nip.  citing  Longchavip  v,  Kenny,  1  Doug.  138. ; 
and  the  value  even  of  provincial  notes,  if  received  as  money,  may  be 
recovered  in  this  action.  Pictard  v.  Banket,  13  East,  20. :  Fojf  v. 
Cutworth,  cited  4  Bing.  179.  Where  the  defendant,  who  was  sued  for 
the  proceeds  of  a  bill  of  exchange,  admitted  that  he  had  paid  it  into  his 
banker's,  and  the  banker's  clerk  was  called  to  prove  tnat  credit  was 
l^ven  to  the  defendant  for  the  bill,  it  was  held  that  this  evidence  was 
insufficient  without  the  production  of  the  bill.  Atkhu  v.  Owen,  2A,^ 
E.  35.  The  prmciple  in  all  the  cases  is,  that  if  a  thing  be  received  as 
money,  it  may  be  treated  and  recovered  as  such.  Spratt  v.  Hothouse, 
4  Bing.  179.  If  an  agent  refiises  to  acconnt  for  goods  delivered  to  him 
for  sale,  it  shall  be  presumed,  after  a  reasonable  time,  that  he  has  sold 
them  and  received  the  proceeds  in  money.  Hunter  v.  Welsh,  1  Stark. 
2^4. 

The  plaintiff*  must  give  evidence  of  some  particular  sum  ;  otherwise 
he  must  be  nonsuited.  Harvey  v.  Archbold,  SB.^C.  626. ;  Bemascani  v. 
Anderson^  M.  ^  M:\^. ;  or,  at  least,  can  only  recover  a  nominal  sum ; 
Leeson  v.  Smith,  4  Nev,  ^  M.  304.  The  drawing  of  a  bill  by  the  de- ' 
fendant  on  the  plaintiff,  who  accepts  and  pays  the  holder,  is  not  evidence 
of  money  had  and  received  by  the  defendant  to  the  plaintiff^s  use.  Scott 
V.  Milter,  3  Kew  Ca.  811. 

The  plaintiff*  must  prove  that  it  was  his  money  which  the  defendant 
received.    Scar/e  v.  HaUifiur,  7  M.^W.  288. 

Receipt  by  the  defendant  fijr  the  plmnHff,']  The  plaintiff  must  prove 
that  the  money  has  been  received  to  his  use  by  the  defendant.  The 
mere  bearer  of  money  from  one  person  ta  another  cannot  be  sued. 
Coles  V.  Wright,  4  Taunt,  198.  So  an  agent  who  has  paid  money  over 
pursuant  to  the  directions  of  the  party  depositing  it  with  him,  and 
without  notice  of  the  p1aintiff''s  title,  cannot  be  sued  ;  but  merely  pass- 
ing it  in  account  is  not  a  payment ;  Buller  v.  Harrison^  Cotvp.  565. ; 
Horsfail  V.  Handley,  8  Taunt.  136. ;  and  until  there  has  been  a  change 
of  circumstances  by  his  having  paid  over  the  money  to  his  principal, 
or  done  something  equivalent  to  it,  he  remains  liable.  Cox  v.  Pren- 
Hce,  3  M.  Sf  S.  344.  So  if  he  pays  it  over  after  notice  that  the 
right  to  it  is  disputed.  Edwards  v.  Hodding,  5  Tawit.  815.  A  re- 
ceipt, signed  by  an  agent  for  his  principals,  is  not  evidence  to  support 
an  action  for  money  had  and  received  against  the  agent.  Eddtn  v. 
Read,  3  Camp,  339.  So  where  an  attorney's  clerk,  in  the  absence  cf  his 
master,  received  money  due  to  the  plaintiff^  one  of  his  master's  clients, 
and  gave  a  receipt,  •*  B.  for  Mr.  J.,"  and  liis  master  never  returning, 
the  clerk  refused  to  pay  over  the  money  to  the  plaintiff*;  it  was  held 
that  no  action  lay  against  the  clerk,  there  being  no  privity  between  him 
and  the  plaintiff*.  Stephens  v.  Badcock,  3  B.^  Ad.  354.  An  auctioneer  is 
the  agent  of  both  parties,  and  a  deposit  on  a  sale  that  goes  off  may  be 
recovered  firom  him  personally  ;  but  if  the  deposit  money  is  paid  to  the 
vendor's  solicitor,  who  receives  it  as  such,  the  action  should  be  brought 
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against  the  vendor  and  not  the  solicitor.  Bamford «.  ShutUetoorih,  l\  A, 
4'  E,  926.  A  person  acting  as  a  trustee  (as  the  provisional  assignee  of 
a  bankrupt)  is  not,  in  general,  liable  in  this  action  for  monev  received 
by  an  agent  appointed  by  him  with  due  care»  and  who  has  failed.  Raw 
r.  Cutten,  9  Bing,  96.  Where  money  in  litigation  between  two  parties 
has  by  consent  been  paid  over  to  a  stakeholder  in  trust  for  the  party 
entitled,  it  can  only  be  recovered  from  the  stakeholder,  and  not  from 
the  origmal  debtor.  Ker  v.  Otborne,  9  East,  378.  In  general  an  agent 
must  account  to  his  principal,  and  cannot  set  up. the  jus  ierUi  to  an 
action  brought  by  him.  Kicholson  v.  Knowtes,  5  mad,  47. ;  Crosskey  v. 
Mills,  I  CM.  4  R.  298. ;  WlnU  v.  Bartlett,  9  Bing.  378.  Where  an 
agent  receives  money  to  pay  over  to  a  third  person,  he  continues  to  be 
accountable  to  his  principal  until  he  has  entered  into  some  binding 
engagement  with  that  third  person  to  hold  the  money  to  his  use  ;  and 
not  until  then  will  he  be  liable  to  the  third  person  in  an  action  for 
money  had  and  received.  Baron  v.  Husband,  4  ^.  4"  Ad,  612. ;  Wil-. 
iiams  V.  Everett,  14  East,  582. ;  Wedlake  v.  Hurley^  IC.^J.  83. ;  Brhtd 
V,  Hampshire,  I  M.  <$•  IT.  365. 

Failure,  or  want,  of  consideration^  Where  money  has  been  paid  on  a 
consideration  which  has  wholly  failed,  it  may  be  recovered  in  this  ac- 
tion by  the  party  who  has  paid  it.  Thus,  if  an  annuity  be  ddfective, 
and  the  deeds  are  set  aside,  the  consideration  money  may  be  recovered. 
Shove  r.  Wehb,  I  T,  R,  732.  So  where  one  of  several  securities,  secur- 
ing the  annuitv,  fails.  Scurfield  v,  Gowland,  6  East,  241.  In  such  an 
action  the  deeds  should  be  produced  and  their  execution  proved,  and 
the  setting  them  aside  proved  by  the  production  of  the  rule  of  court. 
2  Starke  Ev.  2i&(n.),  ist  ed.  The  receipt  of  the  money  must  also  be 
proved.  The  defendant  in  these  cases  may  deduct  the  payments  made 
by  him  in  respect  of  the  annuity.  Hicks  v.  Hicks,  3  East^  16. ;  Datis 
t>.  Bryan,  Q  B.Sf  C.^b\.  Where  a  scheme  for  establishing  a  tontine 
was  put  forth,  stating  that  the  money  subscribed  was  to  be  laid  out  at 
interest,  and  after  some  subscriptions  had  been  paid  to  the  directors  in 
whom  the  management  of  the  concern  was  vested,  but  before  any  part 
of  the  money  was  laid  out  ut  interest,  the  directors  resolved  to  abandon 
the  project,  it  was  held  that  each  subscriber  might,  in  an  action  for 
money  had  and  received,  recover  the  whole  of  the  money  advanced  by 
him,  without  any  deduction  for  expenses.  Nockels  v.  Crosby,  3  J9. 4*  ^'* 
814.  So  the  money  pmd  for  the  purchase  of  shares  in  a  joint  stock 
company,  may,  under  similar  circumstances,  be  recovered.  Kempson  r. 
Saunders,  4  Bing,  5.  Where  a  fixed  sum  has  been  paid  to  the  parish 
by  the  putative  father  of  a  bastard,  and  the  child  dies,  the  residue  of 
the  sum  unexpended  may  be  recovered  in  this  action.  JVat^n*  v. 
Hewlett,  I  B.4  B,\.  And  in  Chappell  v.  Pules,  2  M.  4-  IV,  867.,  the 
money  was  held  recoverable,  though  the  defendants  (the  overseers  who 
had  received  the  money)  had  handed  over  the  money  to  tlieir  suc- 
cessors ;  and  senible  that  the  whole  sum  paid  was  money  had  and  re> 
ceived  to  the  plaintifT^s  use  from  the  time  it  was  so  paid  ;  the  contract 
being  from  the  beginning  ill^al  and  void.  Ibid.  If  A.  pays  B.  money 
to  be  applied  to  a  particular  purpose,  which  B.  n^lects  to  do,  A.  may 
recover  it  back  in  this  form  of  action  ;  and  this,  although  B.  alleges  (but 
does  not  prove)  a  loss  by  his  own  negligence.  Parry  v,  Roberta,  3  -4. 4" 
/?.  118.    So  Nvherc  the  plaintiff  abandons  the  purpose  for  which  money 
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was  deposited  with  the  defendant,  he  may  sue  for  money  had  and  re- 
ceived.    Baird  v.  Robertson^  \  M,  S^  G,9S\, 

In  eases  of  forgery^  "Where  a  party  paying  money  upon  a  foiled 
instrument  has  not  been  guilty  of  any  want  of  that  caution,  which,  in 
consequence  of  the  character  which  he  fills,  he  is  bound  to  exercise, 
and  has  not  by  his  conduct  afibcted  the  rights  of  any  other  parties  to 
the  instrument,  he  may  in  general  recover  back  the  money  paid  by  him, 
as  money  paid  under  a  mistake.  A  person,  who  discounts  a  forged 
navy  bill,  may  recover  back  the  money,  as  money  had  and  received  to 
his  use.  Jones  v,  Ryde,  i  Taunt.  488.,  S.  C,  I  Jnarsk,  157.  So  in  the 
case  of  forged  bank-notes.  Per  Gibbs  C.  J.,  ibid.  So  where  a  banker 
by  mistake  paid  a  bill  for  the  honour  of  a  customer,  whose  name  was 
forged,  but,  discovering  the  mistake,  gave  notice  thereof  to  the  holder  in 
time  to  enable  him  to  give  notice  of  nonpayment  to  the  indorsers,  it 
was  held  that  the  money  was  recoverable  from  the  holder.  Wilkinton 
V.  Johnson^  S  B.  ^  C.  4^.  And  so  where  the  plaintiffs  discounted  for 
the  defendants  a  bill  of  exchange,  which  the  latter  did  not  indorse,  and 
the  signatures  of  the  drawer  and  acceptor  (the  latter  of  whom  kept  an 
account  with  the  plaintiffs)  were  forged,  it  was  ruled  that  the  defend- 
ants were  liable  to  refund  the  money.     Fuller  v.  Smith,  R,  j-  M.  49. 

Bat  where  the  party  paying  the  money  ought  to  have  ascertained,  or 
is  bound  to  know,  that  the  handwriting  is  forged;  or  where,  by  his  de- 
lay in  discovering  iiis  mistake,  he  has  deprived  the  Iiolder  of  the  means 
or  resorting  to  other  parties  on  the  bnl,  he  will  not  be  allowed  to 
recover.  Thus  where  two  bills  were  drawn  upon  the  plaintiff,  one  of 
which  he  accepted  and  both  of  which  he  paid,  and  it  appeared  that  the 
handwriting  of  the  drawer  was  forged,  it  was  held  that  it  was  incum- 
bent upon  the  plsuntifif  to  be  satisfied  that  the  bill  drawn  upon  him  was 
the  drawer's  hand,  before  he  accepted  or  paid  it,  and  that  ne  could  not 
recover  the  amount  from  the  payee.  Price  v,  Neale,  3  Burr.  1 354.,  .S*.  C. 
1  W,  BL  390.  So  where  a  banker  paid  a  bill  to  a  bona  fide  holder, 
which  purported  to  be  accepted  payable  at  his  house  by  one  of  his 
customers,  and  the  forgery  of  the  acceptor's  name  ws^s  not  discovered 
until  the  end  of  a  week,  it  was  held  that  the  money  could  not  be  re- 
covered from  the  holder  ;  Simih  v.  Mercery  0  Taunt,  76. ;  and  the 
banker  in  such  a  case  cannot  recover,  though  he  gives  notice  of  the 
forgery  on  the  day  after  he  has  paid  it ;  for  the  holder  is  entitled  to 
know  whether  it  is  to  be  dishonoured,  on  the  very  day  it  becomes  due. 
Cocki  r.  Matterman,  9  B.  ^  C,  902.  Where  a  check,  drawn  by  a  cus- 
tomer upon  his  banker  for  a  sum  of  money  described  in  the  body  of 
the  check  in  words  and  figures,  was  afterwards  altered  by  the  holder, 
who  substituted  a  larger  sum  for  that  mentioned  in  the  check,  but  in 
such  a  manner  that  no  person  in  the  ordinary  course  of  business  could 
observe  it,  and  the  banker  paid  to  the  holder  this  larger  sum,  it  was 
held  that  the  banker  could  not  charge  his  customer  for  any  thing  beyond 
the  sum  for  which  the  check  was  originally  drawn.  Hall  v.  Fuller, 
5B.^C.  750. 

Money  paid  under  a  niistake  of  facts  or  oflau\]  Money  paid  under  a 
mistake  of  facts,  and  which  the  party  receiving  it  has  no  claim  in  con- 
science to  retain,  is  recoverable  as  money  paid  without  consideration. 
Bize  V.  Dickason,  1  T.  /J.  285. ;  Milnes  v,  Jduncan,  6  J?.  4*  C.  67 1 .  Where 
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money  was  paid  on  account,  and  a  diqmte  afterwards  occurred  between 
the  parties,  and  a  balance  was  struck  omitting  to  notice  the  sums  paid, 
and  the  plaintiff*  paid  the  whole  balance,  he  was  permitted  to  recover 
the  sum  paid  on  account,  as  money  paid  under  a  mistake  of  &ct  in  the 
hurry  of  business,  hucat  v.  Wontnck^  1  AL  4*  Bob.  293.  And  a  pay- 
ment made  in  hana  fide  forgetfuhiess  of  a  fisurt  formerly  known  to  the 
plaintiff,  may  be  recovered  back.  ^f^S  ^-  Soktri^  9  M.  ^W,bAt.  And 
it  is  not  enough  to  disentitle  the  plaintiff  that  he  might  have  learnt  the 
real  fact  upon  inquiry,  unless  he  has  voluntarily  waived  aU  inquiry  into 
the  truth.  S.  C,  ib,  *  Where  money  is  paid  with  a  knowledge  of  all  the 
facts,  but  under  a  mistake  oitke  law^  it  cannot  in  general  be  recovered. 
Bilbie  V.  Lumletfj  2  East^  469.;  Bnsbame  v.  Dacret,  STaunt.  143. 
Where  an  article  is  sold,  which  turns  out  to  be  of  less  value  than  the 
price  given  for  it,  the  extra  price,  if  there  be  no  fraud,  cannot  be  reco- 
vered back.  Per  Le  Blanc  J.,  Car  v.  Prentice,  SM.^  S.  319.  But  if 
parties  agree  to  abide  by  the  weighing  of  any  article  at  any  particular 
scaler  and,  in  the  weighing,  an  error,  not  perceived  at  the  time,  takes 
place  from  an  accidental  misreckoning  of  some  weight,  and  the  thing  is 
reported  of  more  weight  than  it  really  is,  and  the  price  is  paid  ther^ 
upon,  money  had  and  received  is  sustainable.  Per  Lord  Ellenbo- 
rough  C.  J.,  UmL  a  tenant  who  has  paid  rent  to  his  landlord,  and  has 
afterwards  been  ejected  by  a  third  person  who  sues  him  for  the  mesne 
profits,  and  recovers  for  the  period  during  which  the  tenant  has  paid 
ois  rent,  may  recover  the  rent  so  paid  from  his  landlord  in  an  action  far 
money  had  and  recdved,  the  landlord  not  having  set  up  any  title  at  the 
trial  of  the  ejectment.  Xewtome  v.  Graham,  10  B,  4*  ^*  234. ;  see 
y  Freeman,  479.  (note  d),  2d  ed.  After  the  death  of  a  bankrupt  tenant 
for  life  his  assignees  were  allowed  to  recover,  as  money  had  and  received, 
the  bygone  rents  from  a  person  who  bad  received  them  under  tlie  colour 
of  a  fraudulent  assignment.  Pearce  o.  JDoy,  cited  2  Ruu,  4*  MyL  124. 
461.  Where  plaintiff,  a  stock-broker,  sold  for  defendant  four  Guate> 
mala  bonds,  and  paid  him  the  amount,  and  after  the  bonds  had  been 
two  days  in  the  hands  of  the  purchaser  they  were  found  not  to  be  mar- 
ketable, whereupon  plaintiff  took  them  back  and  reimbursed  the  pur* 
chaser,  it  was  held  that  money  had  and  received  was  maintainable  at 
bis  suit,  against  the  defendant  for  the  amount  paid  by  him  to  the  de- 
fendant.    Young  V.  Cole,  3  New  Ca.  724. 

As  to  money  had  and  received  on  rescinding  a  contract,  see  "  Js^ 
tuntpal  on  Male  of  real  property  **  ante,  p.  193.,  ao^  on  *'  Warranfy,**  ante^ 
p.  248. 

Money  obttmed  Int fraud  or  duress,  4*^.]  Where  money  has  been  ob- 
tained by  fraud  or  doress,  this  action  lies  to  recover  it ;  and  money, 
fraudulently  obtained,  may  be  recovered  at  law,  although  the  defendant 
m^  be  entitled  to  it  by  the  ecclesiastical  Uw.  Crockjord  v.  Winter, 
I  Camp,  124.  So  where  the  defendant  married  the  pUuntiff,  living  his 
former  wife,  and  received  the  rents  of  her  land,  they  were  held  recover' 
able  in  this  form  of  action.  Hasser  v.  WaUis,  1  SaUc,  28.  The  defend- 
ant fraudulently  colluded  with  J.  S.,  whc  was  insolvent,  to  obtain  wines 
from  the  plaintiff,  the  proceeds  of  which  eventually  came  into  the  de- 
fendant's hands  in  sadsfdction  of  a  debt  due  to  him  from  J.  8.;  the 
plaintiff  was  held  entitled  to  recover  in  this  action*  Abbotts  o.  Barry^ 
2B.^  B.  369. ;  S.C.bB.  Moore,  98. 
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So  where  a  man  has  been  obliged  inyoluntarily  to  |Miy  money,  it  may 
be  recovered  in  this  action  ;  as  where  he  has  paid  an  exorbitant  sum  to 
redeem  his  goods  firom  pawn,  or  wrongful  detention.  Aslley  o.  JReynoldf, 
2  Stra,  915.  ;  Aihmole  v.  Wamwright^  2  Q,  B.  837.  Where  goods  not 
Hable  to  seizure  are  seised  by  a  revenue  officer,  who  extorts  money  to 
release  them  ;  Irving  v.  Wuson^  4  T.  R,  485. ;  or  a  corporation  officer 
extorts  a  fee  for  granting  a  licence  ;  Morgan  v.  Palmer,  2B,^C,  7S9. ; 
or  a  sheriff  claims  and  receives  a  larger  fee  than  he  is  entitled  to ;  Dew 
p.  Pargong,  %B.Sf  A,  568. ;  or  a  toll-keeper  exacts  an  illegal  toll ;  Par- 
song  V.  Biandy,  Wighiw.  22. ;  this  action  is  maintainable.  But  generally 
mere  duress  of  goods  will  not  avoid  an  agreement,  so  as  to  enable  a  party 
to  recover  back  money  paid  under  it.  See  Atlee  p.  Backhouge,  SM.  ^ 
W.  650. ;  Skeaiev.  Beate,  \\  A.^E.  983.  A  party  cannot  try  a  title  to 
land  in  this  action  ;  as  where  money  has  been  ptud  to  release  goods  taken 
as  a  distress.  Lindon  v.  Hooper,  Cowp.  414.  And  where  an  action  is 
brought,  and  the  defendant  pays  the  demand  "  without  prejudice,**  he 
cannot  afterwards  recover  the  money  so  paid.  Brown  v,  M^Kinalfy, 
1  Egp.  279.  So  money  recovered  by  leg^l  process,  though  in  fact  not 
due,  cannot  be  recovered  by  the  defendant  in  the  former  action,  ilfor- 
rioit  V.  Hampton,  7  T.  R,  269. ;  Hamlet  v,  RuMrdson,  9  Bing.  644.  But 
where  a  certificated  bankrupt,  on  being  arrested  upon  a  ca,  ga,  for  a  debt 
proveable  under  the  commission,  paid  the  money  under  a  protest,  stating 
hb  bankruptcy  and  certificate,  and  warning  the  plaintiff  that  he  should 
apply  to  the  court  to  have  the  money  returned,  it  was  held  that  this 
was  not  such  a  payment  under  legal  process,  with  knowledge  of  the 
facts,  as  precluded  the  plaintiff  from  recovering  back  the  money.  Payne 
V.  Chapmmij  ifA.S^E.  364.  This  action  lies  to  recover  money  in  the 
hands  of  an  overseer,  levied  on  a  conviction  which  has  been  quashed. 
Fettham  v.  Terry,  cited  I  T,  R,  387.  And  where  defendant,  knowing 
be  had  no  real  claim,  arrested  the  plaintiff,  a  foreigner,  at  Falmouth,  on 
his  arrival  from  abroad,  for  10,000/.,  and  under  the  compulsion  of  a 
colourable  legal  process  extorted  from  him  500/.  "  as  a  payment  in  part 
of  the  whole,**  the  court  of  King*s  Bench  held  that  this  action  was 
maintainable.    Duke  de  Cadaval  v.  Coifing^  ^A,  ^  E.  858. 

In  cageg  of  illegal  contractg,]  Where  money  has  been  paid  in  pursu- 
ance of  an  ill^al  contract,  it  is  in  certain  cases  recoverable  as  money 
had  and  received  to  the  use  of  the  party  paying  it.  It  may  be  recovered 
in  the  following  cases.    (See  I  H,  BL  65.  (n)  4th  ed.) 

1.  When  the  contract  remains  executory,  though  the  plaintiff  and  de- 
fendant be  in  pari  delicto,  Tappenden  v.  Randall,  2B.S^  P,  467. ;  Auheri 
V.  fVaUk,  3  Taunt,  277. ;  Busk  v,  Walsh,  4  Taunt,  290. ;  Lowry  v,  Bour- 
dieu^  %Dougl,  468.  And  there  is  no  distinction  in  this  respect  between 
mala  prokHnla  and  mala  in  ge,  Aubert  v.  Maze,  2B,4r  Z'.  371.;  Cannan 
V,  Bryce,  3  2?.  4"  ^.  179. 

2.  The  money  is  recoverable,  thou^  the  contract  be  executed,  pro- 
vided the  plaintiff  be  not  m  pari  delicto  with  the  defendant.  Jaqueg  v, 
Wiihy,  I  H.  BL  65.  As  where  money  is  extorted  from  the  plaintiff  by 
the  tnreat  of  prosecuting  a  penal  action  against  him.  Unwin  v,  Leaper^ 
\M,^G.  747. ;  WUHamg  r.  Hedley,  8  Eagt,  378. 

3.  The  money  is  recoverable  firom  a  stakeholder  into  whose  hands  It 
has  been  paid,  upon  an  illegal  consideration  executed  by  the  happening 
of  the  event  upon  which  the  wager  is  made ;  provided  the  money  has 
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not  been  paid  over  by  the  stakeholder  to  the  other  party,  or  provided 
the  stakeholder  has  paid  oyer  the  money  without  authority.  CoUom  v. 
Thurland,  5  T.  R,  405. ;  Bate  v.  Cartwright,  7  Price,  540. ;  Hasfehw  v. 
Jackson, BB.^C.  221. ;  Hodton  v.  TerrUl,  \C.^  M.  797. 

4.  The  agent  of  a  party  to  an  ill^al  contract,  who  receives  money 
under  it  to  the  uae  of  his  principal,  cannot  set  up  the  illegality  of  the 
transaction  to  an  action  brought  against  him  by  nis  principal.  Tenant 
V,  Elliott,  IB.i  P.S.%  Farmer  v,  BuueU,  id.  296.  But  it  is  otherwise 
wher^  the  agent  is  also  parOcept  crimimt.  Semb,  McGregor  v,  Lowe,  S» 
4-  M.  57. 

The  money  is  not  recoye.*^le  where  the  contract  is  executed,  and  the 
plainti£f  is  in  pari  delicto  with  die  defendant.  Andree  v,  Fletcher,  3  71 
B.  266. ;  Tkittleufood  v.  Cracroft,  I  M.  ^  S.  500.  ;  Stokes  v.  TwUehen, 
8  Taunt,  492.  Where  the  plaintiff  gave  the  defendant  a  bill  to  secure  him 
an  undue  preference  over  other  creditors  of  the  plainti^  and  to  induce 
him  to  sign  a  composition  deed,  which  bill  was  afterwards  voluntarily 
paid  by  the  plaintiff,  he  cannot  recover  the  amount  from  the  defendant 
as  money  had  and  received.     Wilson  v,  Ray,  10  A.  4*  F,  83. 

The  defence  of  illegality  cannot  be  set  up  under  non  assumpsit. 
Martin  v.  Smith,  4  New  Ca.  436. 

On  transfirr  of  debt  by  arrangement  between  three  parties.]  Where  A. 
was  indebted  to  B.,  and  B.  was  indebted  to  C,  and  B.  gave  an  order 
to  A.  to  pay  C.  the  sum  due  from  A.  to  B.,  as  a  security,  on  which  C. 
lent  B.  a  further  sum,  and  the  order  was  accepted  b^  A.,  it  was  held 
that,  on  A.'8  refusal  to  comply  with  the  order,  C.  might  maintain  an 
action  for  money  had  and  received  against  him.  Israel  v.  Douglas,  1  H, 
BL  239. ;  fVilson  v.  Coupland,  5  B.  4  A.  228. ;  }Valker  v.  Rostron,  9  M. 
^  W,4ll,  It  seems,  however,  that  the  agreement  must  be  such,  that 
the  debt  due  from  B.  to  C.  is  thereby  extinguished.  Curon  v,  CAadley, 
3  B.  4^  C,  59\.  And  the  debt  transferred  must  also  be  a  demand  for 
money  had  and  received :  for  where  A.,  being  indebted  to  B.,  gave  him 
an  order  upon  C,  his  ( A.'s)  tenant,  to  pay  the  amount  out  of  the  next 
rent  that  would  become  due,  and  B.  sent  the  order  to  C,  but  had  not 
any  direct  communication  with  him  upon  the  subject,  and  at  the  next 
cent  day  C.  produced  the  order  to  A.,  and  promised  to  pay  the  amount 
to  B. ;  and  upon  receiving  the  difference  between  that  and  the  whole 
rent,  A.  gave  a  receiot  for  the  whole,  it  was  held  that  B.  could  not  re- 
cover the  amount  of  the  order  from  C,  either  in  an  action  for  money 
had  and  received,  or  upon  an  account  stated.  Wharton  v.  Walker,  4  B. 
<$-  C,  163.  So  where  an  overseer  stopped  part  of  a  pauper*s  allowance, 
and  engaged  to  pay  it  to  the  pauper's  landlord  for  his  rent  in  pursuance 
of  an  understanding  between  the  three,  it  was  held  that  the  landlord 
could  not  maintain  money  had  and  received  against  the  overseer. 
Blackledge  v.  Harman,  I  M.  4*  ^<>^'  344.  Where,  by  the  consent  of  all 
parties,  the  defendant  is  to  pay  to  the  plaintiff  a  debt  due  from  defend- 
ant to  a  third  person  A.,  who  is  the  plaintiff*s  debtor,  it  lies  on  the 
plaintiff  to  shew  that  there  was,  at  the  time  of  the  agreement,  an  ascer- 
tained debt  doe .  from  defendant  to  A.  Fairlie  v.  Denton,  BB.^  C\ 
395.  The  purchaser  of  an  estate  agreed  with  the  vendor,  that  if  the 
liUter  would  pay  the  whole  expense  of  another  transaction,  he  (the 
vendor)  should  not  pay  any  part  of  the  expenses  of  the  conveyance 
(which  were  equally  payable  by  the  vendor  and  vendee)  :  it  was  held 
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that  the  money,  thus  set  off  between  the  vendor  and  the  vendee,  might 
be  recovered  by  the  attorney*  who  prepared  the  conveyance,  as  money 
had  and  received  by  the  vendee  to  his  use.  Noy  o.  Reynolds,  I  A,  ^ 
E.  159. 

In  cote  of  partnership,]  Where  two  persons  ajzree  to  divide  the 
profits  of  an  agency  between  themselves,  and  one  of  them  receives,  on 
account  of  sucn  agency,  a  certain  sum  of  money,  the  other  cannot  main- 
tain this  action  for  a  moiety,  it  being  a  partnership  transaction,  and 
there  being  no  account  settled.  BoviU  v,  Hammond,  QB,  S^  C,  149.  A 
transaction  between  partners  may,  however,  by  agreement,  be  so  sepa- 
rated from  the  partnership  affairs,  though  ansing  out  of  them,  as  to 
form  the  subject  of  an  action  by  one  against  another.  See  Jackson  v. 
Stopherd,  2  C.  4"  iW.  361. ;  Cfffife  v,  Brian,  3  Bmg,  54. ;  Pearson  v, 
Skelton,  \M,SfW.  504. 


ASSUMPSIT  FOR  INTEREST. 

Great  doubts  formerly  existed  with  regard  to  the  recovery  of  interest 
in  certain  cases  ;  for  the  removal  of  which,  provision  was  made  by  the 
28th  and  29th  sections  of  the  3  &  4  W.  4.  c.  42.,  by  which  it  is  enacted, 
tha^  upon  all  debts  or  sums  certain  payable  at  a  certain  time  or  other- 
wise, the  jury  on  the  trial  of  any  issue,  or  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  tne  creditor,  at  a  rate  not 
exceeding  the  current  rate  of  interest,  from  the  time  when  such  debts 
or  sums  certain  were  ]>ayable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable  other- 
wise, then  from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the  term  of 
payment ;  provided  that  interest  shall  be  payable  in  all  cases  in  which 
It  IS  now  payable  by  law. 

And  by  section  29.  it  is  enacted,  that  the  jury  on  the  trial  of  any 
issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give 
damages  in  the  nature  of  interest,  over  and  above  the  value  of  the 
goods  at  the  time  of  the  conversion  or  seizure  in  all  actions  of  trover 
or  trespass  de  horns  asportatis,  and  over  and  above  the  money  recover- 
able in  all  actions  on  policies  of  assurance  made  after  the  passing  of 
this  &ct. 

■  As  the  28th  section  of  the  above  statute  only  relates  to  money  pay- 
able at  a  certain  time,  or  where  a  demand  has  been  made  in  writing,  it 
will  be  necessary  to  retain  the  former  decisions  on  this  subject. 

When  due  at  common  law,']  The  principle  upon  which  interest  is 
claimed  is,  that  it  is  matter  of  contract,  express  or  implied,  between  the 
parties.  ^^  It  is  now  established  as  a  general  principle  that  interest  is 
allowed  by  law  only  upon  mercantile  securities  ;  or  m  those  cases  where 
there  has  been  an  express  promise  to  pay  interest ;  or  where  such  promise 
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is  to  be  implied  from  the  usage  of  trade  or  other  drcumstances.*  Per 
Abbott  C.  J.,  Higgm  v,  Sargent,  2B,^  C.  349. ;  Page  o.  Newman^  9  B. 
^  C.  381. 

Many  former  cases  were  at  variance  with  the  rule  as  above  stated. 
See  Foster  v.  Weston,  6Bitig.  714. ;  AmoU  v.  Redfem,SBmg.  359. 
Thus  it  was  held  that  interest  was  payable  on  a  sum  awarded  to  be 
paid  on  a  certain  day.  Pinhorn  v.  Tuckmgton,  3  Camp,  468. ;  and  see 
Swinjurd  v.  Burn^  Goto,  9.  In  Chalie  v.  Duke  of  York,  6  Esp,  46., 
whicn  was  an  action  for  ii[oods  sold  and  delivered.  Lord  EUenborough 
said,  that  the  mere  settling  the  balance  did  not  entitle  the  party  to  in** 
terest  from  that  time,  nor  was  he  so  entitled  unless  the  time  was  fixed 
for  the  payment  of  the  money,  from  which  time  only  interest  could  be 
claimed.     See  also  Blaney  v,  Hendricks,  2  W,  Bl,  761. 

In  case  of  mercantile  instruments.]  The  mercantile  instruments  which 
carry  interest  are.  Bills  of  Exchange  and  Promissory  Notes.  Where 
the  bill  or  note  is  expressly  made  payable  with  interest,  it  is  payable 
from  the  date  ;  if  it  is  silent  about  interest,  it  is  payable  only  from  the 
time  when  the  bill  or  note  becomes  due.  Qrr  v,  ChurdaU,  1  U,  Bl,  227. ; 
Boffey  v.  GreenwelL,  10  A,  Sf  E,  222.  Upon  a  bill  or  note  payable  on 
demand,  generally,  not  specifying  interest,  interest  is  given  from  the 
time  of  the  demand  proved.  Jalanet/  v,  Hendricks,  2  IV.  BL  761.  And, 
when  no  demand  is  proved,  from  the  issuing  of  the  writ.  Pierce  v. 
Fothergdl,  2  New  Ca,  167.  Against  the  drawer  of  a  bill  interest  is 
only  recoverable  from  the  time  of  his  receiving  notice  of  dishonour. 
Walker  v.  Barnes,  5  Taunt,  240. ;  iS'.  C.  1  Marsh.  36.  It  is  sa'd  by  Bay- 
ley  J.  that,  in  an  action  on  a  bill,  as  the  interest  is  in  the  nature  of  da^ 
mages,  the  jury  may  allow  such  rate  of  interest  as  they  think  proper, 
or  may  disallow  it  m  case  they  are  of  opinion  that  the  delay  of  payment 
has  been  occasioned  by  the  default  of  the  holder.  Cameron  v.  Snutk, 
2B,^  A,  308. 

When  goods  are  sold  to  be  paid  for  by  bill,  interest  from  the  time 
when  the  bill  would  have  become  due  may  be  recovered  as  part  of  the 
price  in  indebitatus  assumpsit  for  goods  sold  and  delivered.  Farr  o. 
Ward,  '6  M.^  W,  25. ;  Davis  v.  Smyth,  SM.4r  W.  399.  Li  other  cases 
interest  is  not  recoverable,  as  such,  on  the  common  counts  for  goods 
sold,  money  paid,  &c.,  except  by  virtue  of  the  above  stat.3&4  W.  4. 
c.  42.  See  Walker  v.  Constable,  \  B.  Sf  P.  306. ;  FntlUmg  v.  Schroeder, 
2  New  Ca.  77. ;  but  see  Maberley  v.  Bobms,  5  Tawd.  625. 

In  case  of  implied  promise.]  A  promise  to  pay  interest  may  be  implied 
from  the  acts  of  the  parties.  Thus  where  a  balance  has  been  settled 
upon  an  allowance  of  interest  in  a  banker's  book,  that  is  an  admission 
by  the  party  of  a  contract  to  pay  interest  on  the  sums  advanced  to'him 
by  the  banker.  Calton  v.  Braas^  1^  Fast,  228.  But  where  the  defend- 
ant undertook  to  transfer  to  ^intiflTs  account  a  sum  due  from  defend- 
ant  to  A.,  plaintiflT cannot  recover  interest  on  it  merely  because  interest 
was  allowed  in  the  usual  course  of  dealing  between  defendant  and  A. 
Fruhhng  v.  Schroeder,  2  New  Ca.  77.  Compound  interest  is  not  gene- 
rally allowed  unless  the  parties  have  contracted  to  pay  it.  Even  where 
the  defendant  contracted  to  pay  money  by  certain  mstalroents,  and  also 
interest  on  each  instalment  from  the  day  appointed  to  pav  it,  and  to 
secure  payment  of  such  interest  by  his  bond,  it  was  hcdd  that,  on  de- 
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fanit  of  payment,  a  jury  was  not  bound,  eitber  at  common  law  or  under 
Stat.  3  &  4  W.  4.  c.  42.  s.  28.,  to  award  interest  upon  such  interest. 
Attwood  V.  Taylor,  1  M.  (f*  G.  279.  So  where  the  plaintifls  had  acted 
as  agents  for  the  defendant,  and  had  advanced  monies,  and  at  the  close 
of  each  account,  which  was  deliyered  annually,  had  charged  interest, 
and  at  each  rest  had  added  the  interest  of  the  preceding  year  to  the 
prindpal.  Lord  Ellenborougfa  held  that  the  accounts,  which  had  not 
been  objected  to  for  a  mimber  of  years,  afforded  evidence  of  a  promise 
to  pay  interest  in  this  manner.  Bruce  v.  Hunter,  3  Camp,  467.  But 
where  compound  interest  is  charged,  it  must  appear  that  the  party  knew 
that  the  practice  was  to  make  such  rests.  Moore  v,  Voughton,  I  Stark, 
467. ;  and  see  Dawet  v.  Pinner,  2  Camp.  486.  («). 

Where  interest  is  not  allowed  at  common  law,]  The  following  cases 
must  now  be  considered  as  subject  to  the  provisions  of  the  3  &  4  W.  4. 
c.  48.,  already  stated. 

It  has  been  held  that  interest  cannot  be  recovered  on  money  received 
to  the  use  of  another;  De  HavUland  v,  Bowerhank,  1  Camp.  50. ;  though 
the  money  was  obtained  by  fraud ;  Crockford  v.  Winter,  1  Camp,  129. ; 
nor  for  money  lent,  to  be  repaid  either  upon  demand  or  at  a  given 
time;  CeUton  v,  Bragg,  \5East,22^. ;  Higgins v, Sargent,  2  B,^C.  351.: 
nor  where  the  borrower  by  a  written  instrument  promised  to  repay  it 
at  ^  a  certain  time ;  Page  v,  Newman,  9B,^  C.  378. ;  nor  on  money 

f>aid ;  Carr  v,  Edwards,  3  Stark,  132. ;  nor  on  money  due  for  work  and 
abour ;  Trelawney  v,  ThomaSy  1  H,  Bl,  303. ;  nor  on  money  due  for 
goods  sold  and  delivered,  to  be  paid  for  on  a  certain  day ;  Gordon  v. 
Swauy  \2East,  419. ;  S,C.2  Cawp.  429.  (n)  ;  nor  upon  a  policy  of  in- 
surance; Kingston  t*.  Mcintosh,  1  Camp,  518.;  nor  upon  a  policy  of 
insurance  on  a  life,  where  the  money  was  payable  six  months  after 
proof  of  the  death ;  Higgins  v.  Sargent,  2B,^C,  348. ;  nor  on  a  single 
bond;  Hogan  v.  Page,  \  B.  ^  P,  337.;  nor  on  rent;  per  Tindal  C.  J., 
Faster  v,  Weston,  6  Bing.  714. ;  nor  on  an  instrument  "  to  pay  1500/. 
to  be  delivered  in  goods  by  three  payments  of  500/.  each,  at  three,  five, 
and  seven  months."  Foster  v.  Weston,  6  Bing,  709.  An  auctioneer 
employed  to  sell  an  estate,  who  receives  a  deposit  from  the  purchaser, 
is  a  mere  stakeholder,  liable  to  be  called  upon  to  pay  the  money  at  any 
time ;  and  therefore,  although  he  may  make  interest  by  it,  he  is  not 
liable  to  pay  it  to  the  vendor  on  the  completion  of  the  contract. 
Harington  p.  Hog^art,  I  B,^  Ad,  577.  The  indorsee  of  a  bill  may  sue 
the  acceptor  for  mterest,  although  he  has  taken  another  bill  from  the 
defendant  for  the  amount  of  the  first,  which  has  been  duly  paid.  Luniley 
V,  Musgrave,  4  Kew  Ca,  9. 

Where  interest  was  payable  on  money  had  and  received  in  con- 
sequence of  a  specific  agreement,  it  was  held  (before  the  late  statute) 
that  the  plaintiff  might  recover  the  interest  on  an  indebitatus  count  for 
interest  without  declaring  on  the  special  agreement.  Hicks  v,  Mareco, 
5  C.  *  P.  498. 
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ASSUMPSIT  ON  AN  ACCOUNT  STATED. 

To  recover  upon  the  count  on  an  account  stated,  the  plaintiff  must 
prove  an  absolute  acknowledgment  by  the  defendant  of  the  plaintiff's 
claim ;  a  qualified  acknowledgment  is  not  sufficient,  as,  *'  I  would  have 
paid  you  if  you  had  not  removed  the  grates.*'  Evans  v.  Verity^  R,  ^ 
M,  239.  And  where  the  plaintiff  claimed  40/.  and  the  defendant 
offered  17/.  to  purchase  peace,  it  was  held  that  this  was  not  evidence 
on  the  account  stated.  IVatfman  v,  HilUard,  4  Moore  Sf  P,  729.,  S,  C, 
7  B'mg,  101.  An  entry  in  a  bankrupt's  examination  of  a  certain  sum  being 
due  to  A.,  is  evidence  of  an  account  stated  between  them.  Eicke  t\ 
Nokes,  1  Af.  4*  Bob.  359.  An  oral  admission  of  a  debt  due  for  goods 
sold  is  evidence  of  an  account  stated,  though  the  agreement  for  the 
sale  was  in  writing.  Newhall  Vt  HoU,  6  M.  4*  ^*  662.  And  an  agree- 
ment by  a  member  of  a  company  to  pav  the  plaintiff's  bill,  is  evi- 
dence of  account  stated,  thougn  the  defendant  became  a  member  after 
the  debt  was  incurred.  Barker  v,  Bo't,  10  M,4  ^^'  61.  Where  a 
party,  examined  before  commissioners  of  bankrupt,  admitted  that  be 
had  received  a  sum  of  money  on  account  of  the  bankrupt  after  an  act 
of  bankruptcy,  but  not  that  it  was  a  subsisting  debt,  it  was  held  that 
this  would  not  support  a  count  on  an  account  stated  with  the  as- 
signees. Tucker  v,  Barrottf,  7  J?.  4*  C  623.  Unless  the  defendant  has 
admitted  the  amount  of  the  debt,-  it  must  be  proved  aliunde.  Dickson  v, 
Deveridge,  2  C.  4*  P.  109. ;  Leeson  v.  Smith,  4  Xev.  4-  M.  304.  For  the 
plaintiff  must  prove  the  precise  sum  due.  Kirton  v.  Woody  \  M.  ^ 
Bob,  253.  In  an  action  by  the  plaintiff  as  executrix,  where  the  de- 
fendant, on  being  applied  to  by  her  for  the  payment  of  interest,  stated 
that  he  would  bring  her  some,  it  was  held  that  though  this  was  an  ad- 
mission that  something  was  due,  still,  as  it  did  not  appear  what  the 
nature  of  the  debt  was,  nor  whether  it  was  due  to  the  plaintiff  as  exe- 
cutrix, or  in  her  own  right,  nor  that  it  was  one  for  which  assumpsit 
would  lie,  the  plaintiff  was  not  entitled  to  recover  even  nominal  da- 
mages. Green  v.  Daviet,  iiB.Sp  C,  235. ;  Benmsconi  v.  Anderson,  Jlf,  4' 
M.  183. ;  Teal  v.  Auly,  2  B.  4r  B.  10\,  If  it  appears  that  the  account 
IS  stated  of  a  debt  due  from  a  third  person  to  tne  plaintiff,  and  which 
defendant  promised  to  pay  without  any  consideration,  this  is  a  defence 
on  the  general  issue.  French  v.  French,  2  M,  ^  G,  644.  It  is  suf- 
ficient to  prove  the  account  stated,  without  giving  evidence  of  the 
several  items  constituting  the  account ;  BarUett  v.  Emery ^  1  T  B. 
42.  (n) ;  and  proof  of  one  item  is  sufficient  to  maintain  the  count. 
Hiffimore  v.  Primrose,  6  M.  ^  S.  65.  Where  a  partnership  has  been 
dissolved  and  a  balance  struck  between  the  partners,  and  there  has  ' 
been  a  promise  to  pay  such  balance,  it  may  be  recovered  under  this 
count  even  as  between  partners ;  Foster  v,  AUanson,  2  7\  B,  479. ; 
Biierfy  v,  Cripps,  7  C.  4*  A  709. ;  and  it  is  maintainable  even  without 
any  express  promise;  IVray  v.  Milestone,  5  M.  ^  W.  21.;  but  such 
action  will  only  lie  on  a  final  balance  of  the  partnership  accounts,  and 
not  during  the  continuance  of  the  partnership ;  Fromont  v.  Coupekmd^ 
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2  Bing.  170. ;  Goddard  v.  Hodget,  \  C.  ^  M.  37. ;    Wilson  v.  Cutting, 
\0  Bing.'^Sa. 


fendant 

the  wife  of  the  defendant ;  B,  N  P,  129. ;  unless  she  is  proved 
defendant's  agent  in  the  transaction.  An  acknowledgment  in  a  casual 
conversation  with  a  stranger  is  not  sufficient.  Breckon  v.  Smith,  I  A,^ 
E,  488.  Where  there  were  accounts  between  A.  and  B. ;  and  C.  be- 
came a  partner  with  B.,  and  dealings  continued  between  the  partners 
and  A.,  who  afterwards  settled  an  account  with  B.  and  C,  wherein  was 
included  the  money  due  from  A.  to  B.  alone,  Lord  Kenyon  held  that 
the  whole  might  be  given  in  evidence  in  an  action  by  B.  and  C,  on  a 
count  on  an  account  stated.  Moore  v.  Hill,  Peake,  Ev.  273.  4M  ed. ; 
see  Gough  v.  Dames,  4  Price,  214 ,  David  v.  EUice,  5  B,  ^  C.  196.  An 
account  stated  was  formerly  considered  conclusive ;  but  errors  which 
nlay  have  crept  into  the  account,  may  now  be  corrected ;  Tnteman  v. 
Hurst,  I  T,  R.  42.:  but  see  Roper  v,  Holland,  3A.^  E.  99.  And  this, 
under  the  plea  of  non  assumpsit,  l^muu  v,  Hawkes,  6  M,^  W,  140. 

If  the  defendant  accounts  with  the  plaintiff  in  a  particular  character, 
he  will  be  taken  to  have  admitted  that  character.  Peacock  v,  Harris, 
10  East,  104. 

A  promissory  note,  not  properly  stamped,  cannot  be  given  in  evi- 
dence as  an  admission  bv  the  maker  of  an  account  stated.  Green  v. 
Davies,  4f  B,  ^  C,  235.  But,  if  admitted,  it  will  be  evidence  of  an  ac- 
count stated  at  the  time  of  the  date,  and,  in  answer  to  a  plea  of  the 
Statute  of  Limitations,  will  shew  that  the  cause  of  action  did  not 
accrue  till  the  time  at  which  it  is  payable.  Wheatley  v.  Williams,  1  M,  <J* 
W,  533.  A  note,  payable  on  a  contingency,  is  not  evidence  of  an  ac- 
count stated.     Morgan  v.  Jones,  \  C,  ^  J.  162. 

The  account  must  be  stated  before  the  commencement  of  the  action ; 
and  where  a  defendant  after  action  brought  had  offered  a  cognovit,  it 
was  held  no  evidence  to  support  the  count.  Spencer  v.  Parry,  3A,^E, 
331. ;  Alien  v.  Cook,  2  Dowt.  P,C,  546. 

The  plaintiff  cannot,  under  this  count,  give  evidence  of  more  than 
one  accounting.  It  is  not  like  a  count  for  goods  sold,  which  may  have 
been  at  several  different  times.  Per  Littledale  J.,  Kennedy  v.  Withers, 
3,  B,  4"  Ad,  769.  And  where  the  pliuntiff  relies  on  an  account  stated 
on  one  day,  the  defendant  cannot  prove,  under  the  general  issue,  a  sub- 
sequent accounting,  including  fresh  items,  by  which  the  balance  was 
turned  against  the  plaintiff:  for  this  amounts  to  payment  or  set-off. 
Fidgett  V,  Penny,  IC.M.^  R,  108.  But  it  should  seem  that  if  the  second 
accounting  was  a  mere  correction  of  the  first,  it  would  be  admissible  in 
defence.     See  supra. 

Where  accounts  are  submitted  to  an  arbitrator,  not  by  bond,  his 
award  may  be  given  in  evidence  under  the  count  on  an  account  stated. 
Keen  v,  Batshore,  1  Esp,  194.  And  where  an  incoming  tenant  agrees 
to  take  fixtures  at  a  valuation  to  be  made  by  two  brokers,  and  such 
valuation  is  made,  and  the  tenant  enters,  the  value  of  the  fixtures  may 
be  recovered  on  such  a  count.    Salmon  o.  Watson,  4  B.  Moore,  73. 

An  infiint  cannot  state  an  account ;  but  he  may  ratify  one  afler  full 
age.     WUliamslv,  Moor,  \\M,^W,  256. 
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DEFENCE  IN  ASSUMPSIT. 

Pleat  m  Abatement, 

Upon  issue  taken  on  a  plea  in  aliatement,  the  plaintifr  must  be  pre> 
pared  to  prove  the  amount  of  his  damages ;  otherwise,  though  the 
issue  be  round  for  him,  he  will  only  be  entitled  to  nominal  damages. 
Weleker  v,  Le  PelletieTf  1  Camp,  461.  It  has  been  already  stated  which 
party  has  a  right  to  begin,  where  issue  is  joined  upon  a  plea  in  abate* 
ment.     *'  Cowne  of  evidence  and  pracHce,**  ante^  p.  178. 

Plea  of  nonjoinder  of  co-coniraclor,]  The  following  alterations, 
among  others,  with  regard  to  the  pleading  of  the  nonjoinder  of  a 
co-contractor  in  abatement  have  been  introduced  by  the  statute  3  & 
4W.4.  C.42. 

By  section  10.  it  is  enacted,  that  in  all  such  cases  in  which,  after 
plea  in  abatement,  the  plaintiff  shall,  without  having  proceeded  to  trial 
upon  an  issue  thereon,  c(Mnnience  another  action  against  the  defendant 
or  defendants  in  the  action  in  which  such  plea  in  abatement  shall  have 
been  pleaded  and  the  person  or  persons  named  in  such  plea  in  abate* 
roent  as  joint  contractors,  if  it  shall  appear  by  the  pleadings  in  such  sub> 
sequent  action,  or  on  the  evidence  at  the  trial  thereof,  that  all  the 
original  defendants  are  liable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement,  or  any  subsequent  plea  in  abatement, 
are  not  liable  as  a  contracting  party  or  parties,  the  plaintifr  shall  never- 
theless be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the 
case  may  be,  against  the  other  defendant  or  defendants  who  shall  ap- 
pear to  be  liable  ;  and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  as  against  the  pluntiff,  who 
shall  be  allowed  the  same  as  costs  in  the  cause  against  tne  defendant 
or  defendants  who  shall  have  so  pleaded  in  abatement  the  nonjoinder 
of  such  person ;  provided  that  any  such  defendant,  who  shall  have  so* 
pleaded  in  abatement,  shall  be  at  liberty  on  the  trial  to  adduce  evi- 
dence of  the  liability  of  the  defendants  named  by  him  on  such  plea  in 
abatement. 

Where  one  of  several  joint  contractors  is  an  infant,  he  ought  not  to 
be  joined  as  defendant,  and  if  the  defendant  pleads  his  nonjoinder  in 
abatement,  the  plaintiff  may  reply  the  infancy  of  the  co-contractor. 
Burgess  v.  Merrill,  4*  Taunt,  468.  But  where,  instead  of  replying  the 
infimcy,  the  plaintiff  replied  that  the  contract  was  made  by  tne  defend- 
ant solely,  the  court  of  Common  Pleas  held  that  the  plea  was  sup- 
ported by  evidence  that  the  promise  was  made  by  the  defendant  and  the 
mfant  jomtly ;  on  the  ground  that  the  contract  was  not  void  as  to  the 
infant,  but  voidable  only.  Gibbs  v.  Merrill,  3  Taunt,  307.  It  has  in- 
deed been  said  that  a  contract  by  an  infant  for  goods  for  the  purpose 
of  trade  is  void  and  not  merely  voidable ;  7^homton  v,  Illingworth,  2  B, 
4r  C,  826. ;  but,  semble,  since  the  new  rules  of  pleading,  infancy  must 
be  specially  replied,  whether  the  contract  be  void  or  voidable. 
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Where  the  parties  sought  to  be  joined  are  not  eeneral  partners,  but 
joint  contractors  in  the  transaction  in  question  only,  evidence  must  be 
given  to  shew  that  the  plaintiff  knew  that  he  was  dealing  with  all  of 
Uiem.  And  where  the  parties  are  not  merely  joint  contractors,  but 
general  partners,  though  one  partner  has  authority  to  bind  the  others 
ia  matters  relating  to  the  partnership,  yet  if  the.  contract  is  made  by 
the  defendant  alone,  and  the  plaintiff  is  not  aware  that  be  is  dealing 
with  the  partnership,  the  noiyoinder  cannot  be  pleaded  in  abatement. 
MuUett  V.  Hook^  M,  4r  M.S8.',  Doo  v.  Chippenden^  Abbott  an  Shipping, 
76,  5th  ed. ;  Baidney  v.  Ritchie,  1  Stark.  338. ;  but  see  Dubois  v.  Ludert, 
5  Taunt,  609.  In  order,  therefore,  to  support  the  plea  in  abatement  in 
such  case,  it  must  be  shewn  that  the  plaintiff  knew  that  he  was  dealing 
with  the  partnership.  Proof  that  the  transaction  took  place  at  the 
office  of  the  partnership ;  that  the  defendant  and  his  partners  publicly 
held  themselves  forth  as  partners  in  such  transactions ;  or  that  the  plain- 
tiff had  previous  dealings  with  the  partnership,  will  be  evidence  in  sup- 
port of  the  plea.  On  the  other  hand,  any  acts  of  defendant  from  which 
It  can  be  inferred  that  he  treated  the.  transaction  as  several  and  not 
joint,  will  be  evidence  for  the  plaintiff.  As  where  the  defendant  had 
alone  corresponded  with  the  pudntiff  and  promised  to  pay  the  debt, 
this  was  held  to  entitle  the  plamtiff  to  a  verdict,  though  the  defendant 
proved  that  he  had  two  partners  resident  abroad.  Murray  v,  Somer- 
ville,  2  Camp.  99.  (n). 

There  are  many  cases  in  which  either  a  party,  entering  into  a  con- 
tract in  bb  own  name  on  behalf  of  others,  may  be  sued  himself,  or 
those  for  whom  he  contracted  may  be  sued.  Hall  v.  Smith,  1  j9.  4*  C. 
407.  Thus  where  a  promissory  note  began,  "  I  promise  to  pa^',*'  and 
was  signed  "  For  W.  S.,  W.  P.  S.  &c.  WUliam  Smith,"  and  William 
Smith  pleaded  in  abatement  the  noi:^<)iQ^^>'t  <>^  which  issue  was  taken  ; 
it  was  held  that  the  issue  was  rightly  found  for  the  plaintiff.  Ibid. ; 
March  v.  Ward,  Peake,  130.  •,  Clerk  v.  Blackstock,  Holt,  K.  P.  C.  474. 

Competency  of  witneu,  4^c,]  Even  before  the  late  statute  for  the  re- 
moval of  incompetency,  it.  was  held  that  where  the  plea  states  that  the 
promises  were  made  jointly  with  A.  B.,  the  plaintiff  may  call  A.  B.  to 
disprove  it ;  since,  if  the  plaintiff  recovered,  A.  B.  would  be  liable  to 
contribution,  and  the  verdfct  in  the  action  pending  would  not  be  evidence 
for  him  in  an  action  for  contribution.  Costham  v,  Goldney,  2  Stark.  414. 
But  he  was  held  incompetent  for  the  defendant,  since  his  evidence 
would  go  to  discharge  himself  from  contribution,  and  from  his  share  of 
the  costs.  Hare  v.  Mwm,  M.  4r  M.24il.  (n);  Evant  v.  Yeatherd, 
2  Bing.  133.  But  as  he  cannot  be  made  contributory  without  using 
the  record  in  evidence  against  him,  it  seems  that  he  is  rendered  com- 
petent by  3  4'  4  )^.  4.  c.  42.  ?  The  declarations  of  the  party  named  in 
the  plea,  made  before  action  brought,  are  admissible  for  the  defendant. 
Clay  V.  Langtlow,  M.  4*  M.  45. 

On  issue  joined  on  a  plea  in  abatement  the  plaintiff  may  shew  that 
the  action  against  the  party  not  joined  is  barred  by  Statute  of  Limita* 
tions.  See  9  G.  4.  c.  14.  s.  2.,  cited  post,  Attumpsit,  Defince,  Stal, 
Limitationt, 
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Plea  of  Kon  aaumpnt. 

The  law  with  regard  to  the  evidence  which  may  be  recmed  under 
the  plea  of  non  asnanptU  has  been  materially  altered  by  the  general 
rules  of  H.  T.  4  W.  4.  These  rules  will  be  found,  at  length,  in  the 
Appendix  I. ;  and  the  decisions  upon  them,  as  applied  to  certain  ac- 
tions of  assumpsit,  have  been  already  noticed. 

The  principal  provisions  of  the  new  rules,  as  applied  to  this  form  of 
action,  are, — 

(1.)  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  auumptU  dperates  only  as  a  denial  in 
fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  by  law. 

(2.)  In  every  species  of  assumpsit,  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  those 
which  shew  the  transaction  to  be  either  void  or  voidable  in  point  of 
law  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded  ; 
ex.  gr,  infimcy,  coverture,  release,  payment,  performance,  illegalit]^  of 
consideration  either  by  statute  or  common  law,  drawing,  indorsing, 
accepting,  &c.,  bills  or  notes  by  way  of  accommodation,  set-off,  mutual 
credit,  unseaworthiness,  misrepresentation,  concealment,  deviation,  and 
various  other  defences,  must  be  pleaded. 

Where  the  plaintiff  declares  in  mdMaiut  atsumpsU  defendant  may 
shew  a  partnership  in  the  transaction  between  himself  and  plaintiff  on 
this  plea.  Pearson  v.  SkeUon,  1  Af.  ^  W,  504.  And  in  mdebUatut  m- 
tumptit  by  one  shipowner  against  another  for  contribution  to  damages 
recovered  from  the  plaintiff  for  the  loss  of  goods  of  a  third  party,  the 
defendant  may  shew  that  the  loss  was  owing  to  the  plaintm 's  negli- 
gence. Gregory  v.  HartnoU^  \  M,  Sf  W,  183.  And  where  plaintiff  de- 
clares on  a  special  contract,  defendant  may  shew  want  of  consideration 
under  this  plea.  See  Pauenger  v.  JSrooket,  1  New  Ca.  587.  confrd^  ex* 
plained  in  Benrnon  v,  Daviton,  3  M,^  fV,  183.  ;  Raike»  v,  Todd^  8  il.  4* 
E.  854.  A  contract  inconsistent  with  the  one  declared  on  may  also  be 
proved ;  Morgan  v.  Pebrer,  3  Kew  Ca.  457. ;  or  a  contract  with  a 
material  provision  not  mentioned  in  the  one  stated  by  the  plaintiff. 
Naih  V.  Breeze,  II  M,  ^  W.  35^. 


Accord  and  Satirfaction, 

Accord  and  satisfaction  might  formerly  have  been  given  in  evidence 
under  the  general  issue  ;  Paramour  v,  JohMon,  12  Mod,  377. ;  but  ^it 
must  now  be  pleaded,  and  the  evidence  required  in  support  of  it  de- 
pends on  the  allegations  in  the  plea,  and  on  the  issue  arising  upon  the 
replication  to  it. 

The  defendant  pleaded  the  pendency  of  certain  disputes,  and  an  agree- 
ment respecting  them  by  plaintiff  and  defendant  entered  into  in  satisfac- 
tion, &c,  i  the  plaintiff  denied  the  agreement ;  held,  on  issue  joined,  that 
the  pendency  of  the  disputes  was  admitted  on  the  record.  Hey  v.  Moor- 
house,  5  New  Ca.  ^2.  The  acceptance  in  satisfaction,  as  well  as  the 
receipt  by  the  plaintiff,  must  be  shewn.    Thus  if  the  plaintiff  received  a 


Accord  and  Satis/action*^^  Coverture.  305 

bill  from  the  defendant  given  in  satisfaction,  it  is  not  enough,  that  he 
011^^^  in  the  ordinary  course  of  dealing  to  have  accepted  it  in  discharge, 
if  he  did  not  in  fact  do  so.  Hardman  v.  BeWtotue,  9  M.  4*  ^*  ^96.  An 
agreement  by  the  plaintiff  to  give  up  his  right  to  money  in  the  defendant's 
hands  on  receiving  an  indemnity  from  a  third  person,  and  a  receipt  accord- 
ingly, is  in  the  nature  of  an  accord  and  BatisfacUon,  and  should  therefore 
be  pleaded  specially.  Alexander  v.  Strong,  Ibid,73i,  A  plea  that  plaintiff 
drew  and  d^endant  accepted  a  bill  for  60/.  in  satisfaction,  is  not  supported 
by  proolrdiat  defendant  at  the  plaintiff's  request  sent  to  plaintiff  a  blank 
acceptance  for  60/.,  which  plamtiff  altered  to  46/.  before  he  signed  it. 
Bai^  V.  Jubber,  1  M.  ^  G.212,  Mere  lapse  of  time  (even  twenty 
years)  is  not  per  $e  evidence  of  a  special  contract  performed  by  way  of 
accord  and  natisfection.  Sibom  v.  Kirkman,  1  M»  ^  W,  ^IS.  S.C,  in 
error^  4  Id.  339. 


Coverture. 

The  coverture  of  the  plaintiff  or  defendant  at  the  time  of  the  contract 
entered  into  was  formerly  a  good  defence  under  the  general  issue ;  but 
it  must  now  be  pleaded  specially. 

In  some  cases  a  married  woman  has  been  allowed  to  be  sued  as  a 
feme  sole.  If  the  wife  of  a  foreigner,  resident  abroad,  live  and  trade 
here  as  a  feme  sole,  she  may  be  sued  as  such.  De  Gailhn  v,  U Aisle, 
I  B,  ^  P.  357.  And  where  a  French  emigrant  left  his  wife  in  this 
country,  and  resided  himself  abroad,  Lord  Kenyon  held  that  this  was 
tantamount  to  an  abjuration  of  the  realm  in  a  native,  and  that  the  wife 
might  be  sued  as  a  feme  sole.  Waifard  v.  Duchess  de  Pienne,  2  Esp.  554. ; 
Franks  v.  Same,  Id.  587.  But  in  a  similar  case  Lord  Ellenborough 
held  that  the  wife  was  not  so  liable,  and  the  court  of  King's  Bench  con- 
curred in  that  opinion.  Kay  v.  Duchess  de  Pienne,  3  Camp.  123.  A 
feme  covert- living  apart  from  her  husband,  and  having  a  separate  and 
sufficient  maintainance,  cannot  be  sued  as  a  feme  sole.  Marshall  v. 
Button,  8  7*.  R»  545.  Nor  can  the  wife  of  an  Englishman  who  is  resi- 
dent abroad  be  so  sued.  Marsh  v.  Hutchinson,  2  B.S^  P.  2S6. ;  Stretlon 
V.  Busnach,  1  New  Ca.  139.;  and  see  Boggett  v.  Frier,  11  East,  301. 
BVen  a  divorce  a  mensa  et  thoro  for  adultery  does  not  so  far  destroy 
the  relation  of  husband  and  wife  as  to  render  the  latter  liable  as  a  feme 
sole.  Leuns  v.  Lee,  S  B.  ^  C.29\.  But  afler  a  divorce  ab  initio,  the 
wife  becomes  a  single  woman  by  operation  of  law,  and  it  is  the  same  as 
if  she  had  always  remained  single.  Anstey  v.  Manners,  Gow,  11.  So 
where  the  husband  has  abjured  the  realm  ;  Lean  v.  Schutz,  2  W.  Bl. 
1 195.,  Lewis  v.  Lee,  3B.^  C.  291.;  or  been  transported  for  a  limited 
period,  in  which  case  the  wife  is  to  be  considered  as  a  feme  sole.  Carrol 
V.  Blencow,  4  Esp.  27.  It  may  be  doubted  whether,  in  some  of  the  above 
cases,  a  special  replication  be  not  necessary.  In  Ganer  v.  Lanesborough, 
Peake,  17.,  where  the.  defendant  pleaded  coverture.  Lord  Kenyon  C.  J. 
held  that  the  plaintiff  might  prove,  on  a  traverse  of  the  plea,  that  the 
supposed  husband  had  a  former  wife  living. 

Where  coverture  is  the  defence,  the  defendant  may  prove  her 
marriage  by  a  copy  of  the  register,  with  proof  of  identity,  ante,  p.  84., 
or  by  the  usual  presumptive  evidence  of  marriage,  reputation,  and  co- 
habitation.    Kay  V.  Duchess  de  Pienne,  3  Camp.  123.;  Birt  v.  Barlow, 
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1  Doug.  171.  And  she  must  shew  that  her  husband  was  living  at  the 
time  of  the  debt  contracted :  if  she  shews  him  to  have  been  alive 
within  seven  years  it  will  be  sufficient.  Hopewell  r.  De  Pmna^  2  Camp. 
1 13.  The  defendant  is  not  estopped  by  her  previous  admissions  and 
acts  as  a  feme  sole  from  shewing  tier  coverture.  Davenport  v.  Nelton^ 
4  Camp,  26.  Where  the  defendant  set  up  the  coverture  of  the  plaintiff. 
Lord  Ellenborough  held  that  mere  acknowledgment  by  the  plaintiff, 
and  the  person  allied  to  be  the  husband,  of  their  marriaget  without 
actual  proof  of  the  marriage,  or  cohabitation,  were  insufficient  to  prove 
the  coverture.     WUion  r.  MUchell,  3  Camp.  394. 

The  proof  of  fraud  in  the  party  seeking  to  enforce  a  contract  is  a 
good  defence ;  but,  by  the  new  rules,  it  must  be  specially  pleaded. 
The  fraud  necessary  to  maintain  a  general  plea  of  fraud  and  covin  must 
be  some  concealment  or  deception  practised  by  the  plaintiff  with  respect 
to  the  very  transaction  in  question.  The  illegality  of  the  transaction^ 
by  reason  of  usury  or  other  causes,  is  not  sufficient.  Green  v.  Gofden, 
3  Af.  4*  G,  446.  But  a  false  statement  to  the  defendant  of  the  state  of 
accounts  between  plaintiff  and  their  debtor  will  prove  the  allegation  of 
fraud  in  action  against  Ihe  defendant  as  surety  for  the  debtor.  Sbme 
V.  Campion^  5  New  Ca,  142.  Where  the  owner  of  a  house  sued  de- 
fendant for  not  taking  a  house  according  to  agreement,  it  was  held 
.  (Lord  Abinger  C.  B.  £uenHente),  that  the  plea  of  fraud  was  not  sup- 
ported by  proof  that  the  plaintiff's  agent  had  denied  the  existence  of  a 
nuisance  of  which  he  was  himself  ignorant,  but  which  the  plaintiff 
himself  knew  of:  for  though  this  was  a  misstatement,  it  was  no  fraud. 
Comfooi  V,  Fowke,  6  J/.  4*  ^*  358.  And  it  has  been  said  that  fraud  in 
this  plea  means  moral  fraud,  and  not  merely  a  false  statement  made  in 
ignorance ;  Moens  v.  Hey  worth,  \0  M.SfW.\^l.\  where,  however,  there 
was  a  difference  of  opinion  among  the  judges  on  this  point.  The  fraud 
may  be  passive,  as  by  permitting  a  party  to  labour  under  error.  Thus 
where  tne  defendant  erroneouuy  supposed  that  a  picture  had  been  in 
the  possession  of  Sir  F.  Agar,  and  purchased  it  from  the  agent  of  the 
plaintiff,  who  was  aware  of  the  defendant's  error,  but  did  not  undeceive 
nim,  Lord  Ellenborough  held  that  the  plaintiff  could  not  recover  the 
sum  for  which  the  picture  was  sold,  the  price  being  probably  enhanced 
by  the  error.  Hill  v.  Gray,  I  Stark,  434.  So  where  a  vendor  permits 
the  vendee  to  buy  under  a  false  representation  by  a  stranger.  Pihmore 
V,  Hoody  5  New  Co.  97.  So  where  goods  are  falsely  descnbed  as  **  the 
property  of  a  gentleman  deceased,"  or  "  to  be  sold  by  executors ; "  for 
such  property  is  likely  to  be  sold  without  reserve.  Per  Lord  Mansfield, 
Bexwell  o.  Christie,  Cowp.  395.  So  where,  at  a  sale  by  auction,  the 
owner  of  the  goods  employs  puffers  to  bid  for  him,  and  the  buyer  has 
no  notice  of  such  appomtment,  it  is  a  fraud,  and  the  seller  cannot  re- 
cover the  price.  Crowder  v.  Austin^  3Bmg.36S,;  Wheeler  v.  Collier, 
M.  4*  -Af.  126.  But  it  must  be  pleaded  specially.  Icefy  v.  Grew,  6  C 
4-  P.  671. 
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Fraudt,  Statute  of. 

It  may  be  shewn,  under  the  general  issue,  that  the  contract  on  which 
the  defendant  sues  cannot  be  enforced  for  want  of  a  sufficient  memoran- 
dum in  writing.  Eastwood  v,  Kenyorif  II  A.SpE,  438.  And  this  has 
been  ruled  in  the  case  of  special,  as  well  as  indebitatus,  assumpsit. 

IllegaiUy. 

Where  a  contract  is  illegal  or  immoral,  it  cannot  be  enforced,  and 
proof  of  its  illegal  or  immoral  nature  will  be  a  defence  to  the  action ; 
but  such   defence  must  now  be  specially  pleaded.     Potts  v.  Sparrow^ 

1  Xew  Ca.  b9^.  In  an  action  for  goods  sold,  the  defence,  that  the  sale 
was  an  illegal  one  of  fireworks  contrary  to  9  &  10  W.  3.  c.7.,  is  not 
open  on  the  general  issue,  though  it  appears  on  the  plaintiff's  evidence. 
Fenwick  v.  LaL^cock,  1  Q.  B,  414.  So  the  objection  of  ill^ality  cannot 
be  taken  at  Nisi  Prius  without  a  special  plea,  even  where  it  ajipears  on 
the  declaration  and  is  therefore  ground  for  arresting  judgment.  Daitif 
tree  v,  Hutchintont  10  M.  4*  W.Q5. 

Some  cases  of  illegality  have  been  already  stated  under  the  head  of 
''  money  had  and  recnoed^  ante,  p.  295. ;  but  the  facts  are  now  to  be 
stated  specially  on  the  record,  and  the  issues  joined  sufficiently  point 
out  the  required  evidence:  yet,  as  the  new  rules  oi  pleading  do  not 
apply  to  replications  (Brown  v.  Daubeny^  4  Dowl,  P,  C.  585.),  the 
question  of  illegality  may  still  arise  at  Nisi  Prius  without  appearing 
on  the  record ;  as  in  answer  to  a  plea  of  set-of^  &c.  The  cases  on 
this  head  of  evidence  have  therefore  been  retained. 

In  an  action  for  work  and  labour,  the  illegality  of  the  transaction 
will  be  a  defence.  A  party  will  not  be  permitted  to  recover  either  for 
work  and  labour  done,  or  materials  provided,  where  the  whole  com- 
bined forms  one  entire  subject-matter,  made  in  violation  of  the  pro- 
visions of  an  act  of  parliament.  Bensley  v.  Bignoldf  5  B,^  A,  335. 
Thus  a  printer  who  makes  a  false  affidavit  that  be  is  sole  proprietor  of 
a  paper,  cannot  sue  tbe  real  proprietors  for  the  printing,  or  for  any 
matter  connected  with  its  circulation.  Stephens  v.  Robmson,  2C,^  J, 
209. ;  and  stat.  38  G.  3.  c.  78.  s.  2.  And  the  proprietor  of  a  newspaper 
cannot,  before  tbe  filing  of  the  affidavit  directed  by  the  statute,  recover 
upon  a  contract  for  the  printing  of  tbe  paper.  Houstoun  v.  Mills,  1  3f. 
4*  Bob.  325.  So  the  printer  of  an  immoral  and  libellous  book  cannot 
maintain  an  action  for  his  bill  against  the  publisher  who  employed  him. 
Popletl  V,  Stockdale,  B.  4r  M.  337. ;  and  see  Coates  v.  Hatton,  3  Stark. 
61.  A  promise  to  indemnify  the  plaintiff,  in  consideration  of  the  plain- 
tiff  having  published  a  bbel  and  defended  an  action  brought  against  him 
for  that  libel  at  the  defendant's  request,  is  void.    Shackell  v,  Boner^ 

2  New  Ca.  634.  So  a  person  who  has  expended  money  for  the  purposes 
of  an  unlicensed  theatre  cannot  recover  against  another,  at  whose  re- 
quest he  expended  the  money  and  who  participated  in  the  profits. 
De  Begnis  v.  Ar mislead,  10  Bing.  107.,  S.  C.  5  Moore  ^  S  5\9.  So 
money  deposited  with  an  agent,  and  expended  by  him  in  illegal  dis« 
bursements,  cannot  be  recovered  from  him  by  his  principal,  if  the  prin- 
cipal was  at  the  time  aware  of  the  illegal  disbursements,  or  assented  to 
them.     Payment  by  a  candidate,  at  an  election  for  members  of  par- 
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liament,  of  the  expenses  of  taking  up  the  freedom  of  his  voters,  is 
illegal ;  and  semble,  it  is  also  illegal  to  pay  the  travelling  expenses  of 
voters.  Bayniun  v.  Cattie^  1  M,  ^  Rob.  265.  A  broker  cannot 
maintain  an  action  for  work  and  labour  and  commission  for  buying  and 
selling  stock,  &c  unless  duly  licensed  by  the  mayor  and  aldermen  of 
the  city  of  London,  pursuant  to  6  Anne,  c.  16.  Cope  v.  Rowlands^ 
2  M,  4*  ^V»  149.  Money  lent  for  the  purpose  of  gaming  and  of  playing 
at  an  illegal  game,  such  as  hazard  &c.,  cannot  be  recovered  bock  ; 
M*KmneU  v,  Robmton,  3  Jf.  4*  W*  434. ;  or  for  settling  illegal  stock- 
jobbing transactions.  Cannon  v.  Bryce,  3B,Sp  A.  179.  So  no  action 
lies  for  the  value  of  goods  knowingly  sold  for  illegal  purposes — as 
brewers*  drugs ;  LangUm  v.  Hugket,  1  M.  ^  S.  593.;  or  bricks  under 
statutable  size.  Law  v.  Hodion^  1 1  Eatt^  300.  See  Gat  Light  Com" 
pany  v.  Turner,  5  New  Co.  666. ;  and  5.  C.  6  Id.  324. 

But  where  the  party  seeking  to  enforce  the  contract  has  been  guilty 
of  contravening  a  law  made,  not  for  the  protection  of  the  public,  but 
of  the  revenue  only,  it  has  been  held  in  some  cases  that  this  is  not 
such  an  illegality  as  will  prevent  him  from  recovering  at  law  ;  as 'where 
several  partners  sued  the  defendant  for  the  price  of  spirituous  liquors 
sold,  it  was  held  that  the  omission  of  the  name  of  one  of  them  in  the 
licence  to  carry  on  the  business  of  distillers  was  no  answer.  Brown  r. 
Duncan^  \Q  B.S^  C93.;  and  see  Hodgson  o.  Templcy  5  Taunt,  181o 
Johnson  V.  Hudson,  1 1  East,  180. ;  WethercU  v.  Jones,  3  B,  ^  Ad.  221. 

A  foreigner  selling  and  delivering  goods  abroad  to  a  British  subject 
may  recover  the  price,  although  he  knows  at  the  time  of  the  sale  and 
dehvery  that  the  buyer  intended  to  smuggle  them  into  this  country,  but 
took  no  actual  part  in  the  illegal  adventure,  as  by  packing,  &c.  PeU 
lecat  V,  Angeli,  2  C.M.S^  R,Z\\.  A  brewer,  delivering  beer  to  a  person 
not  the  licensed  keeper  of  the  public  house  where  it  is  delivered,  may 
maintain  an  action  against  him  for  the  price.  Brooker  v.  Wood'fi  B.  ^ 
Ad.  1052.  A  contract  to  transfer  stocR  at  a  future  day,  the  seller  not 
having  it  at  the  time  of  the  contract,  is  not  contrary  to  7  G.  2.  c.  8. 
s.  8.,  nor  illegal  at  common  law.  Mortimer  v.  M*Callan,  6  M.  ^  W.  58. 
And  even  if  it  had  been  illegal,  yet  the  vendor,  when  the  stock  had  been 
actually  transferred,  might  nave  sued  for  the  price ;  for  the  transfer  was 
at  all  events  legal.    S,  C.^M.Sf  W.  636. 

Iliegaiity.-^  Sale  of  spuituotts  liquors. — Drunkenness.]  By  statute 
24  6.  2.  c.  40.  s.  12.,  no  person  whatsoever  shall  be  entitled  unto, 
or  maintain  an  action,  cause  or  suit  for,  or  recover,  either  in  law  or 
in  equity,  any  sum  or  sums  of  money,  debt  or  demand  whatsoever, 
for  or  on  account  of  any  spirituous  liquors,  unless  such  debt  shall 
have  been  really  and  bond  fide  contracted  at  one  time  to  the  amount 
of  twenty  shillings  or  upwards ;  nor  shall  any  particular  article  or 
item  in  any  account  or  demand  for  distilled  spirituous  liquors  1>e 
allowed  or  maintained,  where  the  liquors  delivered  at -one  time,  and 
mentioned  in  such  article  or  item,  shall  not  amount  to  the  full  value  of 
twenty  shillings  at  the  least,  and  that  without  fraud  or  covin,  ond 
where  no  part  of  the  liquors  so  sold  or  delivered  shall  have  been  re- 
turned, or  agreed  to  be  returned,  directly  or  indirectly.  The  statute 
was  once  held  not  to  extend  to  the  case  of  a  person  who  purchases 
liquors  in  small  quantities  to  retail  them  again ;  as  the  keeper  of  an 
eating-house ;  Jackson  v,  Attrill,  Peake,  180. ;  but  this  case  has  been 
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oremiled  bjr  HugheM  v.  Done,  1  Q.  B.  294.  It  applies  to  the  case  of  a 
tavern  keeper*s  bill  which  the  defendant  has  contracted,  and  in  which 
there  are  items  for  spirits  supplied  to  the  defendant's  guests.  Bumyeat 
9.  Hutdmuon^  5  B.  4^  A.  241.  And  a  bill  of  exchange,  part  of  the 
consideration  of  which  is  for  spirituous  liquors  sold  in  less  quantities 
than  twenty  shillings,  is  wholly  void.  ScoU  v,  Gillmore^  3  Taunt.  226.; 
GaUtkUl  V.  Greaihead,  ID.^r  B.  359.  But  where  a  bill  had  been  ac- 
cepted by  an  officer  in  payment  of  small  Quantities  of  spirits  under 
twenty  shillings,  supplied  for  recruits  and  others  under  the  defendant's 
command.  Lord  Ellenborough  was  of  opinion  that  the  bill  was  not 
invalicL     Spencer  p.  SnM^  3  Camp.  9. 

Drunkenness  being  a  punishable  offence,  a  publican  cannot  recover 
for  beer  furnished  by  order  of  the  defendant,  if.the  defendant  has 
previously  become  intoxicated  by  drinking  in  his  house.  Brandon  v. 
Oid.SC.^P.^iO. 

IllegalUy. — Sale  on  Sunday.]  By  29  C.  2.  c.  7.  s.  1.,  no  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  callings, 
upon  the  Lord's^ay,  or'  any  part  thereof,  works  of  necessity  and 
cnarity  alone  jexcepted.  Upon  tiiis  statute  it  has  been  held  that  a 
horse-dealer  cannot  maintain  an  action  upon  a  contract  for  the  sale  and 
warranty  of  a  horse  made  by  him  upon  a  Sunday.  Fenne/i  v.  Bidler, 
&B,Sf  C,  408.  But  where  A.,  not  knowing  that  B.  was  a  horse-dealer, 
made  a  verbal  bargain  with  him  on  a  Sunday  for  the  purchase  of  a 
horse,  and  the  price,  which  was  above  10/.,  was  then  specified,  and  the 
horse  warranted,  but  it  was  not  delivered  till  the  following  Tuesday, 
when  the  money  was  paid,  it  was  held  that  there  was  no  complete  con- 
tract till  the  delivery  of  the  horse,  and  consequently  that  the  contract 
was  not  void  under  the  statute.  Bloxtome  v.  IVUUams,  3B,  4r  C\  232. 
Though  the  contract  was  made  by  an  agent,  and  the  objection  is  taken 
by  the  party  at  whose  request  it  was  entered  into  on  the  Sunday,  it 
cannot  be  enforced.  Smith  v.  Sparrow,  4  B'mg.  84.  But  where  goods 
were  bought  on  a  Sunday,  and  the  purchaser  afterwards,  while  the 
goods  were  in  his  possession,  made  a  promise  to  pay  for  them,  it  was 
held  that  the  seller  was  entitled  to  recover  on  a  quantum  meruit. 
Williams  v,  Paul,  6  Bing.  653.  The  statute  does  not  make  every  work 
or  business  done  on  the  Lord's-day  illegal,  but  only  carrying  on  trade 
and  ordinary  callings  on  that  day.  Therefore  the  hiring  of  a  servant 
bv  a  fanner  on  a  Sunday  is  good.  B.  v.  Whttnash^  7  B.^rC.SOG. ;  see 
also  Begbie  v.  Levi,  1  C  (J-  /.  180. 

Immorality. 

One  who  is  a  party  to  an  immoral  contract  cannot  enforce  it.  Thus 
the  price  of  obscene  and  libellous  prints  cannot  be  recovered.  Fares 
V.  Johnes,  4  Fsp.  97.  So  an  action  for  use  and  occupation  will  not  lie 
for  premises  let  for  the  purpose  of  prostitution.  Jennings  v.  TArog' 
morion,  B.  4>  M.  251.  And  where  an  action  was  brouffht  against  the 
defendant  for  board  and  lodging,  and  it  appeared  that  she  was  a  pro- 
stitute, and  bad  boarded  and  lodged  with  the  plaintiff,  who  kept  a 
house  of  ill-fame,  and  partook  of  the  profits  of  her  prostitution,  Lord 
Kenyon  held  that  such  a  demand  could  not  be  supported.    Houtard  v. 
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Hodgetf  Selw.  iST.  P.  67. 4M  ed.  But  a  person  may  recover  for  goods 
sold  to  a  prostitute,  unless  he  sells  her  the  clothes  to  enable  her  to  carry 
on  prostitution.  Bowry  v.  Bennet,  I  Camp,  34^4.  So  where  the  plain- 
tiff was  employed  to  wash  clothes  for  a  prostitute,  and  knew  her  to  be 
such,  and  the  clothes  consisted  principaHy  of  expensive  dresses,  and 
some  mens*  night-Hraps,  it  was  held  that  she  was  entitled  to  recover. 
Lloyd  V,  Joknwn^  I  B.  4r  P*  340. 

Insolvency, 

Plea  of  the  ducharge  <^ihe  defendant  under  tke  insolvent  debtors*  act.] 
Where  a  defendant  pleads  in  the  usual  form  that  he  was  discharged 
under  the  above  act,  and  the  replication  denies  that  such  disdiarge  took 
place,  the  defendant  need  not  prove  the  filing  of  the  petition,  Andrew 
V,  Pledger,  M,  Sf  M,  508.,  nor  the  affidavit  of  notice.  Pateallv,  Brown, 
3  Stark.  54.  The  only  evidence  which  appears  to  be  necessary  under 
the  plea  of  discharge  is  the  copy  of  the  schedule  to  shew  that  the  de- . 
fendant  is  discharged  from  the  debt  in  question,  and  the  copy  of  the 
adjudication  to  'prove  the  actual  discharge.  .  By  the  general  insolvent 
debtor's  act  1  &  2  Vict.  c.  1 10.  s.  105.,  a  copy  of  the  petition,  sche- 
dule, order,  and  other  orders  and  proceedings  under  the  act,  purporting 
to  be  signed  by  the  officer  in  whose  custody  the  same  shall  be,  or  his 
deputy,  certifying  the  same  to  be  a  true  copy  of  such  petition,  schedule, 
order,  or  other  proceeding,  and  purporting  to  be  sealed  with  the  sed  of 
the  insolvent  court,  shall,  at  ail  times,  be  admitted  in  all  courts  and 
places  whatever,  as  sufficient  evidence  of  the  same,  without  any  proof 
whatever  given  of  the  same.  The  provisions  of  this  act  difV^  from 
those  of  previous  acts,  which  required  proof  of  the  seul  of  the  court. 
When  7  Geo.  4.  c.  57.  was  in  force,  it  was  held  that  proceedings  which 
had  taken  place  under  the  1  Geo.  4.  c.  119.  might  be  proved  in  the 
manner  directed  by  the  7  Oteo.  4.  c.  57.  s.  76.  Doe  v.  Evans^  \  C,^ 
M.  450.  And  see  Doe  v.  Hardy,  6  A,  4r  E.  335. ;  Doe  v.  Sellers,  6  A. 
4*  E.  3S8.  The  power  given  by  the  above  acts  of  offering  a  certified 
copy  in  evidence  does  not  take  away  the  right  of  the  party  to  give  the 
original  order  of  adjudication  in  evidence.  Nortkam  r.  Latou^e,  4  C. 
4*  P.  143.  An  insolvent  who  inserts  in  his  schedule  the  name  of  the 
holder  of  a  bill  of  exchange  on  which  he  is  liable,  or  gives  such  other 
description  of  it  as  satisfies  the  act,  is  discharged  as  to  all  the  parties 
on  the  bill  (though  not  named  in  the  schedule),  and  also,  as  to  the 
original  debt  for  which  it  was  a  security;  Boydeil  r.  Champneys,  2  M. 
^  H^.433. 

Ptca  of  insolvency  of  the  plaintiff:]  Wlicre  the  defendant  pleads  the 
insolvency  of  the  plaintiff,  and  the  consequent  vesting  of  the  right  of 
action  in  the  assignee,  the  proof  depends  on  the  form  of  the  replication. 
A  verbal  acknowledgment  by  the  plaintiff  of  his  discharge  under  the  act 
is  not  enough.  Scott  v.  Clare,  3  Cavip.  236.  The  oiSer  for  the  ap- 
pointment of  an  assignee,  reciting  the  date  of  the  vesting  order,  is 
not  evidence  of  such  date  ;  but  this  must  be  proved  by  a  certified  copy 
of  the  vesting  order,  or  of  the  adjudication  of  discharge  which  shews 
it.     Yorke  v.  Broum,  10  M.  ^  W,  78. 


Infancy  —  Necessaries.  S 1 1 

Infancy, 

That  the  defeodant  was  an  infimt  at  the  time  of  the  contract  made, 
is  a  good  defence,  unless  the  action  be  for  necessaries  ;  and  by  the  new 
rules  this  defence  must  be  specially  pleaded.  Where  the  action, 
though  in  form  ex  contractUt  is  in  fact  founded  upon  the  tort  of  the  de* 
fendant,  his  infancy  will  be  no  defence.  Thus  an  action  for  money 
had  and  received  will  lie  against  an  infant  for  money  which  he  has  em- 
bezzled.   Brisiow  V.  Easinutn,  1  Esp,  172. 

Whai  are  necessmiei,]  An  infant  may  bind  htmseif  for  necessaries, 
that  is,  for  meat,  drink,  apparel,  medicines,  and  similar  necessaries,  and 
also  for  his  good  teaching,  or  instruction.  Co,  IMt,  178  a.  Com,  Dig, 
Enfant,  (B,  5,).  The  question  of  necessaries  is  a  relative  fact,  to  be 
governed  by  the  fortune  and  circumstances  of  the  infant ;  and  the 
proof  of  those  circumstances  lies  on  the  plaintiff.  Per  Lord  Ken- 
yon  C  J.,  Ford  V,  Foihergjli,  1  Eip,  211.  They  may  be  necessaries, 
without  being  merely  requisite  for  bare  subsistence.  Peters  v.  Fleming, 
6  M,  4r  W.¥t,  It  15  a  question  usually  left  to  the  jury,  subject  to  the 
control  of  the  court  as  to  the  manner  in  which  the  jury  have  exercised 
their  discretion.  Harrison  v,  Fane^  \  M,^  G,  550,  553,  It  is  a 
mixed  question  of  law  and  fact.  Maddox  v.  Miller,  1  M,  ^  S.  738. 
An  infant,  a  captain  in  the  army,  has  been  held  liable  for  a  livery 
ordered  by  him  for  his  servant ;  but  not  for  codcades  for  the  soldiers  of 
his  company.  Hands  v,  Slaney,  8  T,  B,  578. ;  and  see  Coatet  v,  Wilson, 
5  Esp,  152,  So  an  infant  may  bind  himself  to  pay  a  fine  due  upon 
his  admission  to  a  copyhold  estate ;  Evelyn  v,  Chichester,  3  Burr.  1717; 
or  for  necessaries  supplied  to  his  wife  ;  ISimerv,  Trisliy,  1  Stra,  168., 
B,  N,  P,  155, ;  or  for  money  advanced  in  order  to  liberate  him  when 
taken  in  execution  for  necessaries.  Clarke  v  Leslie,  5  Esp,  28.  It  is  not 
material  to  inquire  whether  the  infant  was  in  fact  supplied  by  his  friends 
with  an  allowance  sufficient  to  buy  all  necessaries  with  ready  money. 
Burghart  v.  Hall,  ^  M,Sf  W,  727.  Nor  is  it  a  condition  precedent  to 
a  recovery  that  the  plaintiff  should  have  made  inquiry  as  to  the  neces- 
sity of  the  articles  sold,  before  he  supplied  them.  Brayshaw  v,  Eaton, 
5  New  Ca,  231. ;  Dalton  v.  Gib,  IbUd,  198. 

What  are  not  necessaries^  Although  an  infant  may  enter  into  a  part- 
nership, he  will  not  be  liable  for  the  contracts  of  the  partnership  made 
during  his  infancy  ;  but  he  will  be  liable  upon  such  contracts  made 
after  his  attaining  his  full  age,  unless  he  notifies  his  disaffirmance  of  the 
partnership.  Gwnie  v,  Harrison,  5  B,^  A,  147.  In  one  case  it  was  held 
that  a  tailor  who  supplies  an  iufknt  with  clothes  cannot  recover  for  more 
than  are  necessary  in  the  then  actual  state  of  his  wardrobe  ;  and  that  if 
the  infant  already  had  sufficient  clothes  from  other  tailors,  evidence  of 
that  fact  was  admissible.  Burkhardt  v,  Angerstem,  \M,S^  Rob,  458.  But 
in  Brayshaw  v,  Eaton,  5  New  Ca,  231.,  the  plaintiff  recovered,  though 
the  defendant  had  been  already  supplied  bv  his  parents.  And  see  Burk-' 
hardt  v.  Hall,  cited  supra.  See  further  on  this  point,  Bmribridge  v.  Picker^ 
ing,  2  W.  Bl,  1325.,  and  Ford  v,  FothergiU,  Peake,  229.,  in  which  cases 
the  power  of  the  infant  to  bind  himself  by  such  contracts  was  considered 
to  depend  on  the  fact  of  his  being  properly  provided  by  his  parent  or 
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friends.  An  infant  is  not  liable  upon  an  account  stated,  even  though  it 
appears  to  be  for  necessaries ;  nor  can  the  account  stated  be  usol  as 
evidence  by  way  of  admission  on  the  part  of  the  defendant  to  shew  that 
necessaries  have  been  supplied  to  that  amount.  Itigltdew  o.  Dougl&g, 
2  Slark,  36.  Nor  on  a  bill  of  exchange,  though  given  for  necessaries. 
jn/nanuon  v.  WaUs,  1  Camp.  658.  But  he  will  be  liable  on  a  bill  ac- 
cepted after  twenty-one,  though  drawn  before.  Stevens  v.  Jackstm^ 
4  Camp,  164.  Where  goods  are  delivered  to  a  carrier  for  an  infant,  the 
infant  cannot  be  charged,  though  the  goods  do  not  reach  him  till  after 
he  is  of  age ;  for  the  property  vests  on  the  delivery  to  the  carrier. 
Gt^JUi  o.  Langfieldf  3  Camp,  254.  An  infiint  cannot  be  sued  on  a  war- 
ranty of  a  horse.  HowleU  r.  Haswell,  4  Camp.  118.  And  is  not  liable 
for  money  lent,  though  it  has  been  laid  out  in  necessaries.  Dariw  r. 
Boucher,  1  Sa/k.  279.;  Probart  v.  Knovth,  2  Esp,  472  (n).  An  infant, 
a  lieutenant  in  the  navy,  is  not  liable  for  the  price  of  a  chronometer; 
he  being  out  of  employment  at  the  time  of  its  being  furnished.  BeroUet 
V.  Ramsay,  Holt,  K.  P.  C  77.  Dinners,  confectionary^  and  fniit,  sup- 
plied to  an  undergraduate  out  of  college  are  not  prtmajfade  necessaries. 
Brooker  v.  Scott,  11  M.^T  ^'  67.  And  the  articles  supplied  cannot  be 
considered  as  suitable  necessaries,  if  they  are  merely  of  an  ornamental 
character,  as  gold  rings,  &c.    Peters  v.  Fleming,  6  M,^  W.  42. 

Batificatkm  after JktU  ageJ]  If  infancy  is  pleaded,  the  plaintiff  may 
reply  that  the  defendant  ratified  and  confirmed  the  contract  after  he 
attained  the  age  of  twenty-one,  and  before  action  brought ;  Thornton 
V,  lUingworth,  2  B.^C.  824. ;  or,  that  he  promised,  &c.  after  full  age. 
Cohen  v.  Armstrong,  1  M.  Sf  &  724.  As  to  the  form  of  replication,  see 
Wilfmrns  v.  Moor,  11  M.  ^  W,  256.  ^  A  bare  acknowledgment,  or  part 
payment,  afler  age,  will  not  be  sufficient;  there  must  be  an  express  pro- 
mise ;  Thrupp  v.  Fielder,  2  Esp,  628. ;  and  such  promise  must  be 
voluntary  ;  Harmefv,  Killing,  5  Esp,  102. ;  and,  since  9  6. 4.  c.  14. 
s.  5.,  it  must  be  by  writing,  sianed  by  himself.  But  no  particular  form 
is  necessary  ;  the  paper  need  have  neither  date,  nor  address  ;  nor  need 
the  amount  be  stated.  Hartley  r.  Wharton,  \\  A.^r  E,  934.  A  con- 
tract made  by  an  infant  for  goods  for  the  purposes  of  trade,  is  abso- 
lutely void,  not  voidable  only.  The  law  considers  it  against  policy,  that 
he  should  be  allowed  to  bind  himself  by  such  contracts.  If  he  makes 
a  promise  afler  he  cornea  of  age,  that  binds  him,  un  the  ground  of  his 
taxing  upon  himself  a  new  liability  upon  a  consideration  existing  be- 
fore ;  it  does  hot  make  it  a  legal  debt  from  the  time  of  making  the 
bargain  ;  Thornton  r.  IlUngworth,  2  B,  ^  C.  826. ;  the  defendant  there- 
fore will  not  be  bound  beyond  the  extent  of  his  new  promise  ;  as  when 
he  promises  to  pay  half-a-crown  in  the  pound  on  the  whole  debt,  he 
is  not  liable  beyond  that  sum.  Green  r.  Parker,  1  Esp,  Dig,  A".  P.  198. ; 
5.  C.  Peake,  Kv,  297. 

Where  the  defendant  pleads  infancy,  and  the  pluntiff  replies  a  ratifi- 
cation of  the  promises,  &c«  after  twenty-one,  the  plaintiff  need  only 
in  the  first  instance  prove  a  promise ;  and  it  lies  upon  the  defendant  to 
prove  his  infancy,  as  it  is  a  fact  peculiarly  within  his  own  knowledge ; 
Borthwick  v,  Carruthers,  I  T.  R,  648. ;  accord.  Hartley  v.  Wharton,  \\  A. 
4*  E.  934.  But  if  the  plaintiff,  to  the  plea  of  infiwcy,  replies  that  the 
goods  were  necessaries,  the  defendant  need  not  prove  his  mfancy ;  but 
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the  plaintiff  muBt  in  the  first  instsnce  show  that  the  goods  were  neces- 
saries. 

Proof  of  infancy,  when  denied,]  Infancy  may  be  proved  by  calling 
any  person  who  can  speak  as  to  the  time  of  the  defendant's  birth ;  or  by 
declarations  of  deceased  members  of  his  family  mentioning  the  time  of 
his  birth,  with  proof  of  identity.  See  further  as  to  hearsay  evidence 
of  birth,  ante,  p.  26,  27.  As  to  proof  by  parochial  or  other  registers, 
dnte^  p.  84.  150. 

Insanify» 

It  is  not  a  ^ood  defence  that  the  defendant,  at  the  time  of  the  con- 
tract entered  mto,  was  of  unsound  mind,  unless  the  plaintiff  knew  of  it 
and  took  advantage  of  that  circumstance  to  impose  upon  him.  Broume 
t,  Joddrell,  M.  4r  M*  105.;  hevy  v.  Baker,  id.  106.  (n).  And  it  seems 
that  the  inquiry  as  to  the  necessity  of  goods  supplied,  and  their  suit- 
ableness to  the  defendant's  condition,' may  arise  on  this  plea  as  in  that 
of  infancy.     See  Baxter  v.  Earl  of  PorttmouUi,  5B,^C.  170. 

LimtatUmi,  Statute  of 

The  Statute  of  Limitations  must  be  pleaded,  and  could  not,  even 
before  the  new  rules  of  pleading,  have  been  shown  under  the  general 
issue.  2  Saund.  63  b,  (it).  The  statutes  applicable  to  actions  of  as- 
sumpsit are  21  Jac.  1.  c.  16.,  4&  5  Ann.  c.  16.,  and  9  Geo. 4.  c.  14. 
(Lord  Tenterden's  Act).  When  '*  the  statute  "  is  spoken  of  generally, 
that  of  21  Jac.  1.  is  intended. 

When  the  statute  begun  to  run,]     In  assumpsit  the  statute  begins  to 
run  from  the  time  of  the  breach  of  promise.    Therefore  in  an  action 
against  an  attorney,  in  which  it  was  stated  as  a  breach,  that  the  de- 
fendant neglected  to  make  a  search  at  the  Bank  of  England  to  ascer- 
tain whether  certain  stock  was  standing  in  the  names  of  certain  persons, 
it  was  held  that,  the  omission  to  search  having  taken  place  upwards  of 
six  3'ear8  before,  the  statute  was  a  bar,  though  the  omission  was  not 
discovered  till  within  the  six  years.    Short  v.  McCarthy,  3B,  ^  A,  626. ; 
Battley  v,  Faulkner,  3  B,  ^  A.  288. ;   Colvin  v.  Buckle,  BM,^  W,  680. 
Upon  promises  to  indemnify,  the  statute  runs  from  the  time  of  damni- 
fiation.     Huntley  v.  Sanderson^  1  C  4*  -^*  467. ;    Reynolds  v,  Doyle, 
1  M,  4*  G,  753.     So  where  a  bill  of  exchange  is  drawn  payable  at  a 
future  period  for  the  amount  of  a  sum  of  money  lent  by  the  payee  to 
the  drawer  at  the  time  of  drawing  the  bill,  the  payee  may  recover  in  an 
action  for  money  lent  at  any  time  within  six  years  from  the  time  when 
the  money  was  to  be  repaid ;  i.  e,  when  the  bill  became  due,  and  not 
from  the  time  of  the  loan.     Wittertheim  o.  Countess  ofCarHsle,  1  H,Bk 
631.;  Wheailey  v.  WUUanu,  1  M,^  W.53S.    Where  a  bill  is  not  ac- 
cepted, and  the  holder  gives  notice  thereof  to  the  drawer,  the  statute 
b^ns  to  run ;  and  the  drawer  does  not  acouire  a  fresh  right  of  action 
on  Ae  non-payment  when  due.     Whitehead  v.  Walker,  9  m.  ^  W,  506. 
A  note,  payable  on  demand,  is  payable  immediatelv,  and  the  statute 
b^ns  to  run  from  the  date;  Christie  v,  Fonsic,  Selw,  K,  P,  131. ; 
Ncrlon  V,  EUam,  2M.  4*  ^*  461.    But  where  a  note  is  made  pay- 
able twenty-four  months  after  demand,  the  cause  of  action  does  not 
accrue,  and  therefore  the  statute  does  not  begin  to  nm,  ur;til  twenty* 
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four  months  aft^  demaDd  made.  Tlwrpe  «•  BoM,  B,  4r  -Af.  388.  8a 
where  the  note  is  payable  after  sight,  the  statute  runs  only  from  the 
time  of  presentment.  Holmes  v,  Kerrison,  2  Taunt,  323.;  and  see 
Savage  v.  A/dren,  2  Stark,  232.  Where  the  cause  of  action  does  not 
arise  until  after  request  made,  the  statute  will  only  run  from  the  time 
of  such  request.  Gould  v,  Johnson^  2Salk.  422. ;  2  Sound.  63  5.  (n). 
Where  the  defendant  promised  to  pay  a  bill  of  exchange  (barred  by 
the  statute)  when  able,  the  statute  ruuH  from  the  time  of  bdng  able^ 
though  the  plaintiff  did  not  know  of  it,  and  made  no  demand.  Waien 
V.  Thanet,  2  Q.  B.  161. 

It  is  no  answer  to  a  plea  of  the  Statute  that,  after  the  cause  of  action 
accrued  and  the  statute  had  begun  to  run,  the  debtor  within  the  six 
years  died,  and  that  an  executor  of  his  will  was  not  appointed  until  after 
the  expiration  of  the  six  years,  and  that  the  plaintiff  sued  him  within 
a  reasonable  time  after  probate  granted.  Modes  v,  Smethurst,  4  Mm 
4-  W.  42. 

DisabiUHes.]  The  infancy,  absence  beyond  seas,  or  other  disability 
of  the  plaintiff  is  provided  for  by  sect.  7.  of  21  Jac.  1.  c.  16.  That  of 
the  defendant  is  provided  for  by  sect.  19.  of  4  &  5  Ann.  c.  16.  In  both 
cases  a  special  replication  is  necessary. 

Ireland,  the  Isle  of  Man,  and  the  Channel  Islands  are  not  "  beyond 
the  seas  "  within  the  meaning  of  21  Jac.  1.  This  is  expressly  enacted 
bjr  3  &  4  W.  4.  c.  42.  s.  7.  But  Ireland  is  still  a  place  beyond  the  seas 
within  4  Ann.  c.  16.  s.  19.,  notwithstanding  the  act  of  Union,  and  the 
3  &  4  W.  4.  c  42.  s.  7. ;  and  therefore  the  Statute  of  Limitations  begins 
to  run  from  a  defendani*8  return,  who  was  in  Ireland  when  the  cause 
of  action  accru^.  Lane  v.  Bennett^  1  M.  ^  W,  70.  And  when  the 
statute  once  begins  to  run,  no  subsequent  disability  will  prevent  its 
operation.     Cotterell  v.  Dution,  4  Taunt,  826. 

Subsequent  at^owledgment.]  The  effect  of  the  Statute  of  limit* 
ations  may  be  avoided  by  proof  of  an  acknowledgment  of  the  debt 
within  six  years,  which  acknowledgment  is  said  to  be  evidence  of  a 
new  promise  to  pay  the  debt,  and  not  merely  to  draw  down  the  original 
promise  to  the  time  when  the  acknowledgment  is  made.  He^kng  tr. 
Hastings,  1  Ld.  Eaym.  421 . ;  Hurst  v.  Parker,  1 J?.  <$•  J.  93. ;  PUtam 
D,  Fatter^  I B,  4r  C.  248. ;  A*Court  v.  Cross,  3  Bing,  332.  A  verbal  pro* 
roise  was  formerly  held  sufficient  to  revive  even  a  written  guarantee. 
Gibbons  «.  MCmland,  \  B.  i  A.  690.  But  the  law  has  been  altered  by 
Lord  Tenterden's  Act. 

Acknowledgment,  Lord  TenterdenU  Act.]  "By  statute  9  Geo.  4.  c.l4» 
(reciting  the  Statute  of  Limitations,  21  Jac.  1.  c.  16.,  and  that  various 
questions  have  arisen  in  actions  founded  on  simple  contract  as  to  the 
proof  and  effect  of  acknowledgments  and  promises  offered  in  evidence 
fbr  the  purpose  of  taking  cases  out  of  the  operation  of  the  said  enact* 
9)ents,  &c,)  it  is  enacted, 

Section  1.  That  in  actions  of  debt,  or  upon  the  case,  grounded  upoD 
any  simple  contract,  no  acknowledgment  or  promise  by  words  only 
ahall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contracty 
whereby  to  take  any  case  out  of  the  operation  of  the  said  enactments^ 
or  either  of  them,  or  to  deprive  any  puty  of  the  benefit  thereof,  unless 
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•odi  ackDOwledgment  or  promiM  shall  be  made  or  eontiained  by  or  in 
mme  writing,  to  be  aignea  by  the  par^  chargeable  thereby  s  and  that 
where  there*  ahali  be  two  or  more  joint  contractors,  or  executors  or 
administrators  of  any  contractor,  no  such  joint-contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  the  said  enactments  or  either  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written 
•cknowledgment  or  promise  made  and  signed  by  an^  other  or  others 
of  them  ;  provided  always,  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  principal  or  interest 
made  by  any  person  whatever ;  provided  also,  that  in  actions  to  be 
commenced  ag^nst  two  or  more  such  joint  contractors,  or  executors, 
or  administrators,  if  it  shall  appear  at  the  trial,  or  otherwise,  that  the 
plaintiff^  though  barred  by  either  of  the  said  recited  acts,  or  this  act,  at 
to  one  or  more  of  such  joint  contractors,  executors,  or  administrators, 
shall  nevertheless  be  en^tled  to  recover  agiunst  any  other  or  others  of 
the  defendants  by  virtue  of  a  new  acknowledement,  or  promise,  or 
otherwise,  judgment  may  be  given  and  costs  aflowed  for  the  plaintiff 
as  to  such  defendant  or  defendants  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff. 

Section  2.  That  if  any  defendant  or  defendants  m  any  action  on  any 
riraple  contract  shall  plead  any  matter  in  abatement  to  the  effect  that 
any  other  person  or  persons  ought  to  be  jointly  sued,  and  issue  be 
joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the  action  could 
not,  by  reason  of  the  said  acts,  or  this  act,  or  of  either  of  them,  be 
maintained  against  the  other  person  or  persons  named  in  such  plea,  or 
any  of  them,  the  issue  joined  on  such  plea  shall  be  found  against  the 
party  pleadingthe  same. 

Sec&on  3.  That  no  indorsement  or  memorandum  of  any  payment, 
written  or  made  after  the  time  appointed  for  this  act  to  taKe  effect, 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on 
the  behalfof  the  party  to  whom  such  payment  shall  be  made,  shall  be 
deemed  sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of 
the  operation  of  ather  of  the  said  statutes. 

Sedkm^  That  die  said  recited  acts,  and  this  act,  shall  be  deemed 
and  taken  to  apply  to  the  case  of  any  debt  or  simple  contract  aliped 
by  way  of  set-off"^  on  the  part  of  any  defendant,  eitner  by  plea,  notice, 
or  otherwise. 

Before  this  act  promises,  or  acknowledgments  implying  promises^ 
to<d(  a'case  out  of  the  statute,  and  this  act  has  made  no  other  change 
in  the  law  in  this  respect  than  by  requiring  such  acknowledgment  or 
promise  to  be  in  writing  signed  by  the  party  chargeable.  No  alter- 
ation is  introduced  in  die  form  of  the  acknowledgment  or  promise, 
or  widi  regard  to  the  party  to  whom  it  is  to  be  made.  See  Haydon  v, 
WiUktms,  7  Bmg,  163.  166.  The  former  decisions  are  therefore  sdll  to 
be  considered  as  authorides.  No  particular  form  is  specified :  a  paper 
aigned  by  the  defendant,  though  without  date,  address,  or  amount  oue^ 
inll  be  suffident.  Harii^  v.  Wharidn,  1 IJ.  4*  J^.  984.  Conirh,  Ken^ 
nek  V,  MiUmnk^  8  Bing,  38.  An  acknowledgment,  to  take  the  case  out 
of  the  statute,  must  stul  be  such  as  will  raise  an  implicadon  of  a  promisa 
to  imy.  BHgMto^e  v,  SnMy  IC.Sf  M.  483.  The  act  operates  from  the 
1st  of  January,  1889,  even  in  cases  where  ihe  promise  was  before  that 
day.    imardv.Lenard,M.SfM.Wi. 
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It  was  ruled  at  Niai  Prios  that  an  oral  statement  of  an  account 
within  six  ^ears  and  a  promise  to  pay  the  halancf,  would,  in  effect, 
take  the  original  debt  out  of  the  statute  bj  giving  a  new  cause  of  action 
on  the  account  stated.  Snaih  v.  Forty ^  \C.8fP»  126.  And  this  is  law 
where  there  are  items  of  account  on  both  sides.  AMkhy  v.  Jamn^  1 1  JIf. 
4-  W.  542.  See  Alderson  B.  in  Hvpkxu  v.  Logm^  bM.^W.  248. 
But  a  mere  parol  statement  of  an  antecedent  debt,  without  anjr  new 
contract  or  consideradon,  made  within  nx  years  does  not  constitute  a 
sufficient  cause  of  action  to  prevent  the  operation  of  the  Statute. 
Jonet  V,  RydtTf  4  JIf.  ^  W.  SSL  It  is  doubtful  whether  the  drawing  of 
a  bill  in  favour  of  the  plaintiff*  is  evidence  of  the  acknowledgment  of  a 
debt,  due  on  account  of  the  original  demand  for  which  the  bill  is  ^ven, 
in  an  action  on  that  demand.     Gmoan  o.  Fonier,  3B,^  AtL  512. 

Where  the  debtor  stated  in  writing  that  airangements  had  been 
making  to  enable  him  to  discharge  the  account,  that  funds  had  been 
appointed,  of  which  B.  was  trustee,  to  whom  he  had  handed  the  ac* 
count,  and  that  B.  had  authorised  him  to  refer  the  creditor  to  him ; 
this  was  held  not  sufficient  to  take  the  case  out  of  the  statute  ;  the 
debtor  not  char]ging  fumtelf  by  the  acknowledgment.  Whippy  v.  Ifd^ 
lary^  3B.4r  Ad.  399.  So  if  the  debtor  merely  refers  the  creditor  to 
certain  funds  in  the  hands  of  others,  and  tells  him  "  to  pay  himself*  out 
of  them,  this  is  no  promise  chai^ng  himself.  RouUedge  v.  Ramsay^ 
8A.^  E.221. 

Acknowledgment  —  Payment,  eject  of.'\  Part  payment  of  the  debt  is 
an  acknowledsment  of  its  existence,  and  has  always  been  held  to  take 
a  case  out  c^tne  statute  ;  and  as  Lord  Tenterden's  act  leaves  the  efftrct 
of  payment  as  before,  the  cases  relating  to  part  payment  are  still  to  lie 
considered  authority.  It  must  appear  that  tne  payment  was  on  account 
of  th^  debt  for  which  the  action  was  brought,  and  that  it  was  made  as 
part  payment  of  a  greater  debt.  T^tpeti  v.  Heane^  1  C.  M.  ^  R,  252. 
Payment  of  interest  on  a  note  due  more  than  six  years  ago,  will 
take  the  note  out  of  the  statute.  BeaJhf  o.  Greentlade^  2  Cj- «/.  61. ; 
Purdon  9.  Purdon,  10  M.  4r  W.  562.  Tne  delivery  of  a  bill  in  payment 
operates  from  the  delivery,  and  not  from  the  payment  of  the  bill.  Irving 
9.  Veitch,  3  M.  Ji  IV.  90.  Where  a  pavment  of  part  of  the  demand  is 
made  as  and  for  a  payment  of  the  whole  that  is  considered  by  the  de- 
fendant to  be  due,  such  payment  will  not  take  the  rest  out  of  the 
statute.  Semb.  Waugh  v.  Cope,  ^M.SfW,  824.  A  payment  made  to 
the  creditor  to  the  use  of  his  debtor  by  a  third  party  cannot  be  appro- 
priated by  the  creditor  so  as  to  bar  the  statute.  Walter  v.  Lacy,  1  M, 
^  G.  54.  In  assumpsit  on  a  promissory  note  beariiig  interest,  proof 
that  defendant,  beina  sent  to  by  plaintifif  for  monev,  paid  1/.  and  sakl 
*'  this  puts  us  straight  for  last  year's  interest  all  but  18f. ;  some  day 
next  week  I  will  bnng  that  up,"  is  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations,  no  evidence  beiog  given  of  any  other  debt  due 
from  defendant  to  plaintiff.  Evant  v.  Davie*,  ^  A,^  E.  840.  Where 
the  defendant  authorised  an  agent  to  offer  the  plaintiff  a  part  of  his 
debt  in  discharge  of  'the  whole,  and,  on  the  plfuntiff'^s  refusal  so  to  ao» 
cept  it,  the  agent  exceeded  his  authority  and  paid  the  sum  offered  in 
part  discharge,  it  was  held  that  this  was  not  a  part  payment  to  take  the 
debt  out  of  t)»e  statute.    Lnueil  v.  Bmuor,  2  New  Cb.  241. 

An  acknowledgment  by  pavment  cannot  be  proved  by  the  oral 
admission  of  the  defendant.    WU&t  v.  Newham,  3  r.  4"  «/•  518.    But  if 
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the  fact  of  the  oayment  be  proved  by  independent  evidence,  the  appro* 
piiation  of  sucn  payment  to  the  particular  debt  may  be  proved  by  the- 
declaration  of  the  debtor.  Waters  v,  Tompkins,  2  C,  M^Sf  R.  783. 
Not  only,  must  the  admission  of  payment  be  m  writing,  but  the  writing 
must  be  signed  by  the  party  charged.  Bajfley  v.  Ashlon,  \2A,^E.  493. ; 
Eastwood  r.  SamUe^  9  Jlf.  4*  H^-  615.  A  payment  in  eoods  taken  as 
money  is  within  the  9th  Geo.  4'.  c.  14.,  so  as  to  prevent  tne  operation  of 
the  Statute  of  Limitations.  Hart  v.  Nash,  2C.M.^  R,  337. ;  Hooper 
V.  Stephens,  ^  A,  ^  E.  71. 

Part  payment  of  principal  or  interest  bv  one  of  several  makers 
of  a  joint  and  several  promissory  note  has  been  held  to  be  such  an 
acknowledgment  as  to  take  the  case  out  of  the  statute,  as  i^nst 
all  the  makers ;  Whitcomb  v.  WhUmg,  2  Doug.  652. ;  IVyatt  v,  Modson^ 
8  Bing.309, ;  Peasev.  Hirst,  lOB.  ^  C.  122. ;  Vowline  v.  Ford,  11  M. 
4-  W.  329. ;  ChanneU  v.  Ditchbum,  5  M.  ^  W.  494. ;  tnough  the  others 
have  signed  as  sureties  only ;  Perham  v.  Raynal,  2  Ring.  306.  But  it  is 
not  sufficient  merely  to  show  a  payment  by  a  joint  maker  of  a  note  to 
the  payee  within  six  years,  without  showing  that  it  was  made  on  ac« 
count  of  the  note.  Holme  v,  Green^  1  Stark,  488.  In  an  action  against 
A.,  on  a  note  made  bv  him  and  B.  (the  signature  of  the  latter  being 
attested  by  a  witness),  the  plaintiff  cannot  take  the  case  out  of  the 
statute  by  showing  payments  by  B.  without  calling  the  attesting  witness, 
Wilde  V.  Porter,  3  Nev.  <$*  M,  585.  Where  A.  and  B.  made  a  joint,  and 
several  promissory  note,  and  A  died,  and  ten  vears  after  his  death  B.  paid 
interest  upon  the  note,  it  was  held  that  such  payment  did  not  take  the 
case  out  of  the  statute,  so  as  to  make  A/s  executors  liable  ;  for  B.  and 
the  executors  did  not  remdn  jointly  liable,  nor  were  they  liable  in  the 
same  capacity.  Atkins  v,  TredgoM,  2  J9  4*  C.  23.  So  after  the  death  of 
one  maker  of  a  joint  and  several  promissory  note  signed  by  two,  a  pay- 
ment upon  It  by  the  executor  of  the  deceased  party  will  not  take  the 
debt  out  of  the  Statute  of  Limitations  as  against  the  survivor.  Slater 
V.  Lawson,  I  B./f-  Ad.  396. 

Where  A.,  B.,  and  C,  overseers,  borrowed  money  for  the  parish,  and 
gave  promissory  notes,  signed  by  them  as  overseers,  for  the  amount, 
payment  of  interest  by  the  vestry  (the  accounts  being  signed  by  A.1 
was  held  to  take  the  case  out  of  the  statute.  Rew  v.  Pettet,  I  A.  4" 
E.  196.  Payment  to  an  administrator  (on  a  note)  who  has  neglected 
to  take  out  administration  in  the  diocese  in  which  the  note  is  bonum 
notabiie,  is  sufficient.  Clark  v.  Hooper,  10  Ring.  480.  The  trustees  of 
certain  legatees  lent  part  of  the  trust  money  upon  a  promissory  note, 
describing  them  as  such  trustees,  to  the  defendant.  A  payment  of  the 
principal  and  interest  to  one  of  the  legatees  within  six  years  was  held 
to  take  the  case  out  of  the  statute.  Megginson  r.  Harper,  2  C.  4*  M,  322., 
5.C.  4  7>r.94. 

Acknowledgment —^  by  whom*]  Since  9  G.  4.  c.  14.,  the  acknowledg- 
ment must  be  sicned  by  the  party  chargeable.  Signature  b^  an  agent 
in  the  name  of  ttie  principal  and  with  his  assent,  was  held  insufficient 
in  Hyde  v,  Johnson,  2  New  Ca.  776. 

Even  before  that  act.  Lord  Tenterden  held  that,  as  against  an  exe- 
cutor, an  acknowledgment  merely  is  not  sufficient  to  take  the  case  out 
of  the  statute,  but  there  must  be  an  express  promise ;  and  if  there  are 
several  executors,  a  promise  by  all ;  TiUlock  v.  Dunn,  R,  ^  M,  416. ;  and 
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irfiere  an  acticm  was  brougfat  against  A^  and  B.  and  C  his  wl%,  upon 
ft  joint  pronissorj  note  made  tnr  A.  and  C  before  ber  mairiage,  and 
tbe  promise  was  laid  by  A.  and  C.  before  her  marriase,  and  the  tetnte 
of  Liantations  was  pleaded,  upon  which  issoe  was  joined,  it  waa  held 
that  an  admowledgment  of  the  note  by  A.  within  six  years,  bnt  after 
the  intermarriage  of  B.  and  C,  was  not  eridence  to  support  the  issue. 
PiUam  V.  FosUt,  \  3.  ^  C,24B. 

The  late  act  bis  expressly  proyided  that,  in  future,  a  pitHnise  by  one 
of  several  debtors  shall  not  deprive  the  rest  of  the  benefit  of  the 
Stafote  of  Limitations,  anii,  p.  315. 

Aa  to  the  necessity  of  a  stamp  on  instruments  given  in  evidence  as 
acknowledgments,  see  antiy  p.  159.  and  171. 

Acbiowledgmeni  — -  to  whom,'\  An  acknowledgment,  being  evidenee  of 
a  new  promise,  must  be  to  a  person  who  is  in  existence  to  receive  it : 
therefore,  in  an  action  by  an  executrix,  a  statement  bj^  the  defendant  to 
her,  that  "  the  testator  always  promised  never  to  distress  him  for  it,** 
was  held  to  be  no  evidence  of  a  promise  to  pay  made  to  the  tettatot 
within  six  years.  Ward  v.  Hunter,  6  Taunt.  210.  An  acknowledge 
ment  by  tbe  acceptor  of  a  bill  that  he  was  indebted  on  it  to  the  pa^eefl^ 
but  that  he  was  not  indebted  to  the  drawer,  there  being  no  considerw 
ation  for  the  bill,  is  not  sufficient  to  take  the  case  ^  out  of  the  sta* 
tute,  in  an  action  by  the  drawer.  Easterly  v,  Pullen^  S  Stark,  186.  An 
acknowledgment  made  to  a  stranger  that  the  debt  is  owing  to  tha 
plaintiff,  is  sufficient.  Peter*  v,  Broum^  4  Eip,  46.  So  an  acknowledge 
ment  within  six  years,  in  a  deed  between  the  defendants  and  thira 
persons,  of  the  existence  of  a  debt  due  to  the  plaintiflb,  who  are  stnn« 
gers  to  the  deed.  Mountstephen  v.  Brooke,  3  B,  ^  A.  \^l.  And  see 
CUwk  V.  Hougham,  2  B.^C.  149. ;  HalMay  v,  Ward^  3  Camp.  32.  An 
adcnowledgment  made  to  an  executor  or  administrator  will  not  support 
a  count  laying  the  promise  to  the  testator,  or  intestate.  Sarell  v.  Wmt^ 
3Eatt,ii09.   2  Saund.  63,  g(n). 

Aeknowledgment — what  sttficient,]  In  many  cases  a  very  slight  ao 
knowledgment  has  been  held  sufficient.  Thus  where,  in  answer  to  an 
q)plication  for  money  due  from  the  defendant  and  C.,  the  defendant^ 
wrote,  "  I  received  your  lettei!,  and  beg  leave  to  refer  you  to  my  trustee 
Mr.  W.  H.  on  this  complicated  business.  I  should  be  glad  to  be  in* 
formed  how  you  have  settled  it  with  C,"  Lord  Kenyon  held  the 
acknowledgment  sufficient.  BadBe  v,  hard  Inchiqum^  1  JSni.  4S& 
^  What  an  extravsgant  bill  you  have  delivered  me  I"  was  hela  an  ae* 
knowledgment  of  some  money  bdng  due.  Lawrence  v.  WarraH 
Peake^  93.  In  an  action  on  a  promissory  note  the  following  acknow- 
ledgment was  held  sufficient,  the  defendant  not  showing  that  there  were 
other  matters  besides  the  promissory  note  to  which  the  acknowledg- 
ment could  refer :  **  Business  calls  me  to  L.  Should  I  be  fortunate 
in  my  adventures  you  may  depend  on  seeiiig  me  in  less  than  thiee 
weeks,  otherwise  I  must  arrange  matters  with  you  as  circumstanoea 
will  permit."  Frost  r.  Bengongh,  I  Bmg.  266.  See  also  CoUedge  e. 
Homj  3  Bmg,  1 19.  So,  **  I  will  not  pay  ;  there  are  none  paid  ;  and  I 
do  not  mean  to  pay  unless  obliged ;  you  may  go  and  tiy."  Dowtkwake 
e.  Tibbut,  5  M,  Sf  S,  15,  This  case,  however,  was  decided  at  a  time 
when  the  statute  was  considered  only  as  a  presumptive  bar.  An  ac^ 
knowledgment,  coupled  with  a  statement  that  the  debtor  **  never  will 
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Sy,"^  is  not  now  held  to  be  sufficient,  as  not  implying  a  promise  to  pat; 
»  Lord  Tenterden  C.  J.  in  Tanner  v.  Smart,  6  B.^C,  6ia.  And  it 
if  ouentionable  whether  some  of  the  above  cases  can  now  be  relied  upon 
as  law.  See  Ftjiynder  o.  Bluck,  5  Dowk  P,  C.  570.  A  promise  in  writ* 
ing  to  pay  **  the  balance  due»"  is  sufficient  without  any  further  ex« 
prtauion  of  the  amount ;  but  without  some  other  evidence  to  show 
what  the  balance  is,  the  plaintiff  is  only  entitled  to  nominal  da- 
magea.  [Dickinson  v.  Hatfield^  I  M,^  Bob,  141.  And,  generally,  an 
absolute  admission  of  some  debt  being  due,  coupled  with  evidence 
to  prove  the  amount,  is  sufficient.  Ckeslyn  r.  Dolby,  ^Y,^C.  238.  i 
Waiier  v.  Laetf^  lM,^0.54t, 

The  following  passages,  in  letters  from  the  defendant  in  answer  to 
one  of  the  phiintiflrs  not  produced,  have  been  held  to  be  sufficient,  and 
not  conditional.  ^  I  can  never  be  happy  until  I  have  not  onlv  paid  you 
every  thing,  but  all  to  whom  I  owe  money.  It  is  impossible  to  state 
to  you  what  will  be  done  in  my  affiiirs  at  present.  It  is  difficult  to  know 
what  will  be  best,  but  immediately  it  is  settled  you  shall  be  informed.** 
^  Your  account  is  quite  correct,  and  oh !  that  1  were  going  to  enclose 
the  amount  of  it."  '*  If  she  (another  creditor)  will  only  have  patience,  I 
will  in  time  pay  every  farthing,  as  also  Miss  D."  (the  plaintiff).  Th0 
court  held,  nowever,  that  the  plaintiff  was  only  entitled  to  nominal 
damages,  no  evidence  having  boen  given  of  the  amount  of  the  debt* 
Dodson  V.  Mackey,  4  ^ev.  ^  M,  327.;  A  promise  to  pay  a  proportion 
of  a  joint  debt  is  sufficient,  though  no  amount  is  specified ;  the  plaintiff 
may  prove  the  amount  by  other  evidence.  Lechmerev,  Fletcher,  1  C  ^ 
M.  623.,  S.  C.  a  2y.  4dO.  Bird  v.  Gunmon^  3  New  Ca,  883.  An 
entry  in  a  bankrupt's  examination  of  a  certain  sum  being  due  to  A, 
is  sufficient  to  take  the  case  out  of  the  statute.  Eicke  v.  Nokes,  1  Mi 
4"  B.  369.  The  following  acknowledgment  was  held  to  be  sufficient : 
^  I  beg  to  say,  I  cannot  comply  with  your  request.  The  best  way 
for  you  will  be  to  send  another  bill,  and  draw  another  for  the  balance 
of  your  money,  30/.  ;**  and  it  was  held  not  to  be  necessary  to  ^va 
evidence  of  another  bill  having  been  drawn.  Dubbs  v,  Humphries^ 
10  Bing,  406.  The  following  letter  was  held  sufficient  to  take  the  case 
out  of  the  statute,  **  I  wish  I  could  comply  with  your  request,  for  I  am 
very  wretch^  on  account  of  your  not  bemg  paid  ;  there  is  a  prospect 
of  an  abundant  harvest  which  must  turn  into  a  goodly  sum  and  consi* 
derably  reduce  your  account ;  if  it  does  not  the  concern  must  be  broken 
up  to  meet  it.  My  hope  is  that  out  of  the  present  harvest  you  will  be 
paid;"  and  it  was  also  held  that  the  amount  might  be  proved  by  ex* 
trinsic  evidence.     Bhrd  v.  Gammon^  3  New  Ca,  883. 

An  acknowledgment 'since  action  brought  has  been  held  sufficient. 
Tea  V.  Fowraker,  2  Btar,  1099.  But  as  the  implied  promise  is  sup- 
posed to  be  the  one  mentioned  in  the  declaration,  it  is  doubtful  whether 
such  an*  admission  would  now  be  held  sufficient. 

Acknowledgment  —  what  not  suffident,]  Where,  in  answer  to  H 
letter  from  the  plaintiff's  attorney,  the  defendant  wrote,  ''  Sir,  as  soon 
ai  I  am  able  to  attend  to  my  concerns,  I  shall  wait  on  Captain  C.  (the 
plaintiff),  whom  I  shall  be  able  to  satisfy  respecting  the  misunderstand- 
mg  which  has  occurred  between  us,"  Gibbs  C.  J.  thought  it  not  suffi- 
cient to  take  the  case  out  of  the  statute.  Craig  v.  Cox,  HoU,  N.  P.  C7.,  380. 
So  where,  in  answer  to  a  demand  for  charges  relative  to  the  grant  of  an 
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■aniiitTt  the  defendant  said,  **  He  thought  it  had  been  settled  at  die 
time  the  annuity  was  granted  ;  that  he  had  been  in  ao  much  trooble 
since,  that  he  could  not  recollect  any  thing  about  it."  Heiimgi  r.  Siam, 
1  B.  Moorr,  340^  S.  C\  7  Taim/.  611.  8o  where  the  defendant,  hnviag 
denied  the  existence  of  the  debt,  said,  on  being  requested  to  look  at 
documents  in  proof  of  it,  **  It  is  no  use  for  me  to  look  at  them,  for  I 
have  no  money  to  pay  it  now,"  Snook  o.  Meant  ^  Pnetf  636.  8o 
where  the  defendant  referred  the  plaintiff  to  his  attorney,  "  who  was  ia 
possession  of  his  determination  and  ability.'*  Bkkmett  v.  Keppd^  1  N^ 
It*  20.  Where  the  acknowledgment  was,  "  I  cannot  afford  to  pay  my 
new  debts,  much  less  my  old  ones,"  and  the  jury  negatived  the  acuiow* 
ledgment,  the  court  rdfused  a  new  trial.  Knott  o.  Fonva,  ^  D.S^R, 
179.  So,  "  I  will  see  my  attorney,  and  tell  him  to  do  what  b  right." 
Miiler  v.  Caldwell,  SD,^  R,  267.  Where  the  defendant,  on  being  ar- 
rested, said,  **  I  know  that  I  owe  the  money,  but  the  bill  I  gave  was  on 
a  three-penny  receipt  stamp,  and  I  will  never  pay  it ; "  the  acknowledg- 
ment was  held  insufficient.  A*  Court  v.  Crou,  3  Bmg,  329.  The  follow- 
ing letter  from  the  defendant  to  plaintiff's  attorney  was  held  not  suffi- 
dent.  **  Since  the  receipt  of  your  letter  (and  indeed  for  some  time 
previously)  I  have  been  in  almost  dailv  expectation  of  being  enabled  to 
give  a  satbfactory  reply  to  your  application  respecting  the  demand  of 
neasn,  M.  against  me.  I  propose  bdng  in  Oxford  to-morrow,  when  I 
wiU  call  upon  you  on  the  matter."  Morrell  o.  Frith,  S  M,S^W.  408. 
**  Send  me  your  bill,  and,  if  just,  I  will  not  give  you  the  trouble  of  going 
to  law,"  is  not  sufficient,  as  it  contains  no  adnussion  of  any  debt. 
Spong  r.  Wright,  9  M,^  W,  629.  The  writing  must  import  an  un- 
qualified acknowledgment  of  a  debt,  from  which  a  promise  may  be  in- 
&rred  by  the  court.     Feam  v,  Lewis,  6  Bing,  349. 

Where  the  expressions  of  the  defendant  are  ambiguous,  it  was  held 
to  be  a  question  of  fact  for  the  jury  whether  th^  amounted  to  an 
acknowledgment  of  the  debt.  Lloyd  v.  Maundy  2  T.  B.  760. ;  and  see 
iMueU  r.  Bontor,  2  New  Ca,  241.  But  this  has  been  questioned  in  later 
cases,  and  it  has  been  since  held  that  the  construction  of  a  doabtfnl 
document,  given  in  evidence  to  defeat  the  Statute  of  Limitations,  is  for 
the  court  and  not  for  the  junr>  though,  if  extrinsic  fects  are  adduced  in 
explanation,  these  facts  are  for  the  consideration  of  the  jury.  Morrdt 
V,  FrilA^SM.  4>  W.  402. ;  Boutledge  r.  Ramnnf,  QA.^  E.  221. 

Acknowledgment '^accompanied  with  demal  of  Uab^ity.'\  Where  the 
defendant  acknowledges  the  debt,  but  insists  at  the  same  thne  that  the 
statute  bars  it,  such  acknowledgment  has  been  held  in  severid  cases  to 
take  the  case  out  of  the  statute ;  Bryan  «.  Horseman,  4  JSoil,  599. ; 
Rucker  v,  Hannay,  id*  604  (a) ;  Leaper  o.  Tatton,  16  East,  420. :  but 
these  and  other  cases  to  the  same  efiect  are  at  variance  with  the  prin- 
ciple laid  down  in  Tanner  v.  Smart,  6B.^C,  603.  &c.,  whidi  requires 
that  the  acknowledgment  should  be  one  which  implies  an  unqualified 
promise  to  pay. 

Where  tne  defendant  acknowledgei  the  debt,  but  insists  that  it  is 
paid  or  dischsr^,  the  whole  of  his  admission  must  be  taken  together, 
and  the  case  will  not  be  taken  out  of  the  statute.  Thus,  where  the 
defendant  said,  **  I  have  paid  the  debt  and  will  send  you  a  copy  of  the 
receipt,"  but  such  a  copjr  was  never  sent.  Lord  EUenborough  held  the 
acknowledgment  insufficient.  Bhrk  v.  Cfuy,  4  Esp,  184^  Anom^  cited 
Holt,  N,P,C,3Sl.    Where  the  acknowledgment  was,  "  You  owe  me 
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more  money ;  I  bare  a  aet-off  against  it,**  it  was  held  (Best  J.,  <&.)  not 
to  take  the  case  ont  of  the  statute.  Swann  v.  Sowett^  2B,^A.  759.  8o, 
where  on  application  for  the  amount  of  a  bill  the  defendant  said,  **  that 
there  had  been  such  n  bill,  but  that  the  plaintiff  and  his  deceased 
partner  had  received  the  money,  and  that  there  was  a  balance  due  to 
mm  (the  defendant)  from  the  executors  of  the  deceased,"  the  acknow* 
ledpment  was  held  not  to  be  sufficient,  and  it  was  doubted  whether  the 
plamtifF  could  go  into  evidence  of  the  account  between  the  deceased 
partner  and  the  defendant,  to  felsify  what  the  latter  said.  Beale  v. 
Mid^  ^  B.Sf  A,  568.  Where  the  acknowledgment  was,  **  I  acknow- 
ledge the  receipt  of  the  money,  but  the  testatrix  gave  it  me,*  it  waa 
held  not  si:^cient  to  take  the  case  out  of  the  statute.  Owen  r.  WoUey^ 
B.  K.  P.  148. 

Where  the  defendant,  in  his  acknowledgment,  rests  his  dischai^ 
upon  a  written  instrument  to  which  he  refers  with  precision,  evidence 
M  that  instrument  has  been  admitted  to  show  that  it  does  not  operate 
as  a  legal  discharge.  ParHngton  v,  BuicheTf  6  Esp,  66.  HeUmgt  v, 
Skaw,  1  B,  Moore,  344.  S.  C.  7  Taunt.  608.  But  the  doctrine  is  ad- 
verted by  the  court  with  some  expression  of  doubt  m  Beale  v,  Nind^ 
iuprd. 

Acknowledgment  — conditional,]    When  the  promise  relied  upon  is 
conditional,  the  plaintiff  must  show  the  conoition  performed ;  thus, 
where  the  defendant  promised  to  pay  the  debt  when  ne  was  able.  Lord 
Kenyon  ruled  that  the  plaintiff  was  bound  to  show  that  the  defendant 
was  then  of  sufficient  ability  to  pay,  adding,  that  it  had  been  so  ruled 
before  by  Eyre  C.  J.   Daoies  v.  Smith,  4  Etp,  36.    And  see  Bes/brd  r. 
Saunders,  2  H.  BL  116.    Upon  the  following  acknowledgment,  **  I  shall 
be  happy  to  pay  you  both  principal  and  interest  when  convenient ;  I 
ahidl  pay  no  more  interest  till  we  have  a  feir  settlement,"  it  was  held 
that  toe  phdntiff  was  bound  to  show  that  it  was  convenient  to  pay,  and 
^bo«  as  it  seems,  that  a  settlement  had  taken  place.  Edmundi  v.  JDownSf 
'  4  TVr.  73.     So  where  the  promise  was,  **  I  cannot  pay  the  deb\  at  pre- 
sent, but  I  will  pay  it  as  soon  as  I  can,"  the  court  of  King's  Bench 
held  that  it  was  necessary  for  the  pluntiff  to  show  the  defendant's 
ability  to  pay.    Tanner  v.  Smart,  SB.^C,  603.    And  see  Aj^on  v.  Bolt, 
4  Bing.  105. ;  A'Court  v.  Grots,  3  Bing.  329. ;  Haythn  v.  Williams,  7  Bing. 
163.     Hie  only  doubt  is,  whether  the  plaintiff  is  bound  to  declare  spe- 
cially on  such  qualified  promise,  or  can  show,  under  the  common  re> 
plication  to  the  plea  of  Statute  of  Limitations,  tliat  the  |>romise  is  become 
absolute  by  the  performance  of  the  condition?  In  practice  such  evidence 
is  often  receivea  on  the  common  traverse.    Leaper  v,  Tatton,  16  Easti 
420. ;  Irving  v.  Td/cA,  33f.  4*  W.  107.  111. ;  Morris  v.  Dixon,  4^.  4* 
E,  845.    But  a  special  declaration  is  also  not  uncommon. 

Whether  the  promise  be  qualified  or  not  is  a  Question  of  construction 
fer  the  court  and  not  for  the  jury,  except  where  extrinsic  evidence 
affects  the  construction.  Routledge  v.  Ramsaif,  %  A.  S^  E»  %2\,  See 
anti,  p.  320. 

Mutual  acecmnts^  Accounts  concerning  the  trade  of  merchandise 
between  merchant  and  merchant  are  excepted  from  the  operation  of 
the  statute.  But  thu  exception  extends  only  to  actions  of  account^ 
or,  perhaps,  to  actions  on  the  case  for  not  accountmg ;  IngUs  v.  Haigk, 

p  6 


388  A$nm^ptU.'^  D^moe. 

SM*4r  W.  769. ;  or,  at  all  events,  only  to  cases  where  an  aeekm  of 
account  would  lie.    Cottam  v.  Partridge^  4  M^  ^  G.  271. 

Before  the  stat.  9  6. 4.  c.  14.,  it  was  held  that  where  there  hare  beed 
mutual  current  and  unsettled  accounts  between  the  paities,  and  any  of 
die  items  are  within  six  years,  such  items  are  evidence,  (under  the  re* 
plication  that  the  defendant  did  promise,  &c.)  as  an  admisaon  of  there 
being  an  open  account,  so  as  to  take  the  case  out  of  the  statute,  like 
any  other  acknowledgment.  Catkng  r.  Skoulding,  6  T.  R.  189.,  2  SatauL 
887  a.  (fi).  But  since  that  statute  there  must  be  part  payment,  or 
something  equivalent  to  it,  or  a  distinct  acknowledgment,  to  have  this 
effect.  Williams  V.  Griffiths,  2  C.  M,  ^  R,  iA. ;  Mtlls  v.  Fowkes,  5  New 
Co.  455. ;  Coltam  v.  Partridge,  ^M.^G.  871. 

Piwnentt 

By  the  new  rules  of.  H.  T.  4  W.  4.  it  is  directed  that  pajroent 
should  be  specially  pleaded  ;  but  even  without  a  special  plea  evideneo 
of  payment  nad  since  the  new  rules  been  allowed  m  assumpsit  in  re* 
duction  of  damaees.  Shirley  v.  Jacobs,  2  New  Ca,  89.  In  debt  such 
evidence  was  held  to  be  madmissible  without  a  plea  of  payment. 
BeOfinv.  Butt,  2  M.^W.  ^22.;  Cooper  v,  Morecraft,  3  M.  ^W.  500, 
.  There  had  also  Existed,  since  the  new  rules,  a  mfiWence  of  opinion 
as  to  the  necessity  of  pleading  a  payment  which  had  been  admittied  by 
the  plaintiff  in  his  particulars  of  demand.  See  Coates  «.  Stevens,  8  (7. 
Jf.  4-  R,  119. ;  Ernest  v.  Brown,  3  New  Ca.  674. ;  NickoU  v.  WUOamSf 
2M.^W.  758. ;  Xef^on  v.  Wakes,  2M.^W.  764. 

These  <|uestions  are  now  set  at  rest  by  the  additional  new  rules  of 
T.  T.  1  Vict.,  which  direct  that  payment  shall  not,  in  any  case,  be 
allowed  to  be  given  in  evidence  in  reduction  of  damages  or  debt,  but 
shall  be  pleadcSl  in  bar ;  and  that  in  any  case  in  whidi  the  plaintiiT,  in 
order  to  avoid  the  expense  of  the  plea  of  payment,  shall  have  given  cretfit 
in  the  particulars  of  his  demand  for  any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the  plaintiff,  it  shall  not  be  necessaiy  for 
the  defendant  to  plead  payment.  But  the  rule  is  not  to  apply  to  cases 
where  the  plaintifi^  after  stating  the  amount  of  his  demand,  states  that 
he  seeks  to  recover  a  certain  balance,  without  giving  credit  for  any 
particular  sum  or  sums. 

.  Since  this  rule,  pajrment  cannot  be  given  in  evidence  without  a  plea, 
though  only  for  the  purpose  of  showing  that  interest  is  not  doe  on  the 
d^t  demanded,  the  debt  itself  being  admitted  by  payment  into  court; 
Adams  v,  Palk,  3Q.B,2.  Where  the  pUuntiff  gave  the  defendant 
credit  in  his  particular  for  a  bill  indorsed  to  the  plaintiff,  and  debited 
him  with  the  amount  as  dishonoured,  the  defendant  was  not  permitted 
to  show,  under  non  assumpsit,  that  the  plaintiff  had  made  die  bill  his 
own  by  laches  ;  for  the  particular,  in  eirect,  gives  no  credit  at  all,  wad 
tfie  constructive  payment  must  therefore  be  pleaded.  Green  v.  Smk/des^ 
I  Q,  B,  796.  The  plaintiff's  particular  set  forth  a  bill  amounting  to 
116/.,  and  professed  to  go  for  "a  balance  of  27L  after  crecfit  for  pay* 
ments  on  account  and  sets-off :"  held,  that  this  did  not  amount  to  giving 
eredit  for  the  exact  differenee,  but  that  defendant  was  boond  to  plead 
payments.    Morris  o.  Jones,  Id.  397. 

,  in  one  case  payment  was  admitted  in  evidence  on  the  general  issoe^ 
Uiough  not  notiQed  in  the  plaintiff^s  particular ;  namelyi  where  the  de- 
foodant  proved  that  the  goods  were  sold  for  rrady  money  and  paid  for 
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on  deliTeiy ;  for  the  plaintifT  waa  bound  to  prove  a  sale  on  credit:  &nd 
where  ready  money  is  paid,  no  debt  arises.  JBuney  r.  Bamett^  9M,^ 
W.  312. 

Where  the  plaintiff's  particular  admits  a  payment,  he  can  recover 
only  the  amount  by  which  his  claims,  as  proved,  exceed  the  payment. 
Rowland  v.  Bl&kiley,  I  Q,  B,  403.  llie  particular  claimed  a  balance  of 
29L  for  goods  sold,  and  gave  credit  for  920/.  paid.  The  pluntiff  proved 
a  claim  of  949/.  for  goods  sold :  it  appeared  that  84/.  worth  of  the 
goods  had  been  taken  back.  Held,  that  the  plaintiff  mi^ht  turn  the 
balance  in  his  favour  by  showing  that  he  had  given  credit  for  84/.  as 
part  of  the  payment.    Lamb  v,  Mu^lethwaUf  Id,  400. 

In  an  action  for  SOL  for  work  and  labour,  to  which  the  defendant 
pleaded  the  general  issue,  and  payment  of  all  the  monies  in  the  de« 
claration,  on  which  issue  was  taken,  the  defendant  proved  payment  of 
90/. :  Held,  that  the  plaintiff  might  show  work  done  to  an  amount  ex* 
ceeding  90/.,  and  recover  the  balance ;  for  the  plea  must  be  proved  by 
showing  payment  of  all  that  the  plaintiff  can  prove,  and  no  new  assign- 
ment is  necessary ;  Freeman  v.  Crafit^  4  ili*.  <f  fT.  4. ;  and  this  decisioii 
has  been  recognised  and  confirmed  by  the  Common  Pleas  in  Jamet  v. 
lAngham,  5  New  Ca,  553.,  and  by  the  Queen's  Bench  in  Alston  v,  MtlU^ 
9  A,  Sf  E,  248.  Declaration  for  work  and  labour,  with  a  particular  for 
contract  work  and  extra  work  :  plea  nunquam  mdebUatus^  and  a  plea  of 
payment  confined  to  contract  work  :  the  replication  traversed  the  pay* 
ment :  Held,  that  the  plaintiff  could  not  recover  for  extras  without  a 
new  ass^ment.    Rogers  r.  Custance^  1  Q.  B,  77. 

A  plea  of  parent  is  so  far  divisible,  that  if,  to  a  declaration  on 
special  assumpsit,  defendant  pleads  payment  of  a  certain  sum  in  satis* 
faction  generallv,  and  proves  payment  of  a  less  sum,  he  is  entitled  to  a 
verdict  unless  the  plaintiff  proves  damages  to  a  larger  amount.  Falcon 
9.  Benn^  2  Q.  B,  314.  So  if  the  defendant  pleads  "  as  to /.  par- 
cel," &c.,  payment  of  that  amount,  and  proves  payment  of  a  less  sum, 
he  is  entitled  to  a  verdict  pro  lanto,  though  the  damages  exceed  that 
amount,  provided  the  excess  be  covered  by  other  pleas  also  found  for 
the  defendant.  Cousins' v.  Paddon,  2  C.  M,  ^  R.  547.  But  where  the 
phintiff  proves  a  larger  debt  than  the  payment  covers,  the  issue  must 
be  found  for  the  phuntifl;  and  the  payment  will  only  go  in  reduction  of 
damapes.  Tuck  v.  Tuck^  5  M.  f  W,  109. ;  KUner  v.  Bailey,  Id.  382* 
Arid  It  seems  that  there  is  no  distinction  in  this  respect  between  as* 
sumpsit  and  debt  in  the  general  indebitatus  form.  See  per  cur,  in 
Cousins  V,  Paddon,  and  TVc^  v.  7\ick,  ubi  supra.    Also  ante,  p.  50. 

?b  and  by  whom,  and  how.]  Payment  to  an  authorised  agent  is  su& 
fident.  Goodland  v.  Blewith,  1  Camp.  477.-;  Coates  v.  Lewes,  id.  444.  i 
Owen  t^.  Barrow,  \  N.  R.\0\,  Thus  payment  to  an  attorney,  while 
an  action  is  subsisting,  is  good ;  Anon,  1  Dowl.  P.  C.  173. ;  but  not 
to  his  clerk,  who  shows  no  other  authority  than  his  master's  order 
to  receive  it.  Per  Lord  Kenyon  C.  J.,  Coore  v.  Callaway,  1  Esp,  115. 
So  payment  to  the  attorney's  agent  is  not  good.  Yates  v.  Fredcletortf 
8  Doug.  623.  But  pajrment  to  a  person  found  in  a  merchant's  counting- 
house,  and  appearing  to  be  intrusted  with  the  conduct  of  the  business 
there,  is  a  good  payment  to  the  merchant,  though  the  person  was,  in 
hct,  never  employed  by  him.  Barrett  v.  Deere,  M.  ^  M.  200. ;  and 
see  WUmoti  v,  SmUh,  id.  238.  In  a  late  case,  Littledale  J.  expressed  an 
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opmon  that  ao  agent  employed  to  adl  has  no  aotborilyyat  aoch,  td  le- 
cciTe  DflmDCDt.  ^^fffra  v.  Jo^f,  1  Jf .  4"  ''^<'^-  326.  And  an  anctioneer, 
diougp  be  is  authorised  to  reccnre  the  deposit,  has  no  general  anthori^ 
to  reoeire  the  porchise  money.    Sgftet  a.  Gila,  5M»^W.  64i5h. 

Where  a  creditor  directs  his  debtor  to  transmit  money  by  the  poet,  and 
it  is  lost,  the  creditor  must  bear  the  loss  ;  Wmwide  v.  Naaiitt,  Peate, 
67.;  and  where  no  directions  are  g^en  about  the  oMMle  of  remit- 
tance»  yet,  this  being  done  in  the  usual  way  of  traiwaning  busincm»  it 
seems  that  the  debtor  is  discharged.  Per  Lord  Kenjon  C  J.,  aWL 
It  has  been  ruled  that  if  the  letter  is  deCtered  to  the  brllman  in  the 
street,  and  is  lost,  it  is  no  payment.  Hmmkmt  a.  Rmiiy  Pemke^  186. 
But  this  dedsion  appears  to  be  at  variance  with  Pack  v.  Aiammder, 
3  Moore  ^  8.  7S9. 

A  payment  to  one  of  sercral  persons  (not  partners)  without  the  au- 
thority of  the  others,  who  have  deposited  money  in  a  bank,  is  not 
good  as  against  the  others.  Immes  a.  SJepkenmm,  1  J£.  4*  i^-  145. ; 
Stewart  v.  Lee,  M,  i  M.  158.  But  a  payment  to  <»e  partner  is  pay- 
ment to  an,  and  a  receipt  by  one  is  prima  fmdt  evidence  against  all; 
but  they  may  show  that  it  was  given  fiaudiuently  to  defeat  the  action. 
Farrar  v.  Hatckmrnm,  9A.4r  £.641. 

Payment  by  an  attorney  to  a  creditor  will  support  an  areiment  of 
mymeot  by  the  prindpal,  though  the  latter  has  not  repaid  his  attorn^, 
but  has  only  given  him  a  promissoiy  note.  Jdaau  a.  Damsey,  6  ^ag, 
S06,  In  assumpsit  for  money  lent,  payment  was  pleaded;  the  piaintiirnew 
assigned,  and  the  defendant  pleaded  non  atwiimp^  to  the  new  assign* 
ment :  Tlie  plaintiff  at  the  Uial  daimed  15A.  for  money  lent  in  August, 
1633,  and  proved  an  acknowledgment  by  the  defendant  after  that  time 
that  he  owed  the  plaintiff  15iL :  The  defendant  nve  evidence  of  his 
having  paid  the  phuntiff  15/.  in  October,  1833.  The  Court  held  that 
the  proper  question  for  the  jury  was,  whether  or  not  there  had  been 
two  debts ;  and  that  the  defemmnt  was  not  piecluded  fiom  taking  this 
p<Mnt  by  the  evidence  of  payment  which  he  had  produced  at  the  triaL 
HaU  V.  MiddUUm^  4iA.iE,  107. 

Application  of  payments.]  In  general,  the  party  who  pays  money  has 
a  ri^t  to  direct  the  application  of  it ;  but  where  money  is  paid  to  a 
creditor  generally  witnout  any  specific  appropriation  by  the  party 

eaying,  and  the  creditor  has  several  demands  againat  the  par^  P*yii^ 
e  may  apply  the  money  paid  to  which  of  those  deroancb  he  pleases. 
HaB  V.  Wood^  14  Eatt,  243.  (a). ;  Oa^U  case,  1  Merisale^  572.  The 
creditor  need  not  appljr  it  to  any  particular  demand  at  the  moment  of 
payment,  Init  has  a  right  to  make  the  application  at  a  subsequent 
period ;  nor  will  an  entry  in  his  books,  applying  it  to  a  particular  de- 
mand, but  not  communicated  to  the  par^  pa^in^  preclude  him  from 
it  afterwards  to  another  demand.    Smaon  o.  Ingham^  2  J^.  4* 


\  65.  See  also  Grig^  v.  Codes,  4  Shnons,  438.  The  creditor  may  applv 
the  payment  to  the  dSchaige  of  a  prior  and  nurely  equitable  demand, 
and  sue  bis  debtor  at  law  for  the  suoaequent  i^gal  deM.  Bosanqaei  e. 
Wnuf,^  Taunt.  597. ;  but  see  Bir^  o.  Tel)lnUt^  2  Stark.  74.  He  mav 
apply  it  to  a  debt  barred  by  the  Statute  of  Limitations;  though  such 
rayment  will  not  take  the  whole  debt  out  of  the  statute.  Mills  v. 
Fowkes^  5  New  Ca.  455.  So  where  the  {MUty  paying  ia  indebted  to  the 
party  recetviog  for  a  sum  due  from  his  wife  imm  sola^  and  also  on  an* 
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other  demand,  the  party  receiving  may  apply  the  money  to  the  first 
demand.     Goddardv,  Cox^  2Sira,  1194. 

Id  some  instances  the  law  will  direct  the  application  of  money  paid 
generally.  Thus,  where  one  of  several  partners  dies,  and  the  partner- 
ship is  in  debt,  and  the  surviving  partners  continue  their  dealings  with 
a  particular  creditor,  and  the  latter  joins  the  transactions  of  the  old 
and  new  firm  in  one  entire  account,  the  payments,  made  from  time  to 
time  by  the  surviving  partners,  must  be  applied  to  the  old  debt.  Per 
Bayley  J.,  &nuoH  v,  Ingham^  %  B,  ^  C,  72. ;  ClaytmiU  case,  I  Aferioaie, 
672. ;  Brooke  v.  Ender^,  2B.^B.7\,  So  payments  by  a  debtor  to 
jurviving  partners,  firom  time  to  time,  upon  one  general  account  includ- 
ing an  old  debt  due  to  the  former  firm,  are  to  be  applied,  in  the  first 
place,  to  such  old  debt.  Bodenham  r.  Purchat,  2  B,  ^  A,  39.  But 
where  the  old  debt  is  not  brought  into  the  new  account,  general  pay- 
ments on  the  new  account  are  not  to  be  considered  as  made  in  dis* 
charge  of  the  old  debt.  Simton  v,  Ingham,  2B.^C.  65.  And  where 
there  are  distinct  demands,  one  against  persons  in  partnership,  and 
another  agmnst  one  only  of  the  partners,  if  the  money  paid  be  the 
money  of  the  partners,  the  creditor  is  not  at  liberty  to  apply  it  to 
the  debt  of  the  individual  Thompson  v,  Broum,  M^  4  ^^  40.  Where 
payments  are  made  upon  one  entire  account,  they  are  to  be  considered 
as  payments  in  discbarge  of  the  earlier  items.  Per  Bayley  J.,  Bo* 
denham  v.  Purchat^  2B.  ^  A,  46.  So  a  general  payment  must ',  be 
applied  to  a  prior  legal,  and  not  to  a  subsequent  equitable  demand. 
Goddard  v,  Hodges,  1  C.  4*  ^«  33.  Where  security  had  been  given  by 
a  surety  for  goods  to  be  supplied  to  his  principal,  and  not  in  respect  of 
a  previously  existing  debt,  and  payments  were  made  from  time  to  time 
by  the  prindpal,  in  respect  of  some  of  which  discount  had  been  allowed 
for  prompt  pa3'ment  (tne  goods  having  been  sold  on  credit),  it  was  held 
that  it  was  to  be  inferred  in  favour  of  the  surety,  that  tne  payments 
were  in  liquidation  of  the  latter  account ;  Marryatts  v.  White,  2  Stark, 
101. ;  but  the  law  will  not,  in  favour  of  a  surety,  direct  the  application 
of  money  paid  generally  in  discharge  of  the  debt  secured,  without  some 
circumstances  to  show  that  it  was  so  intended.  Plomer  v.  Long,  1  Sturk. 
153.;  Williams  p.  Rau}Unson,ZBmg.l\, 

When  A.  .has  a  demand  against  B.  as  executor,  and  also  another 
demand  against  him  in  his  own  right,  and  B.  makes  a  general  payment, 
A.  cannot  apply  it  to  the  former  demand;  Goddard  v.  Cox,  2  Sira»  1 194.; 
and  where  there  are  two  demands,  one  legal,  and  the  other  illegal,  and 
a  general  payment  is  made,  the  law  will  apply  it  to  the  discharge  of  the 
legal  demand.  Wright  v.  Laing,  S  B,  ^  C.  165.  But  where  one  of  the 
demands  is  for  spintuous  liquors  supplied  in  quantities  not  amounting 
to  20«.  at  a  time,  the  party  receiving  the  money  may  apply  it  to  that 
demand ;  the  statute  24  6, 2.  c  40.  only  preventing  the  seller  from 
maintaining  an  action.  Crmckshanks  v,  Rose^  I  M.  4r  Bob,  100.  And  in 
such  a  case  the  creditor  mav  apply  the  payment  to  the  demand  for 
spirituous  liquors,  although  his  particulars  claim  the  whole  demand ; 
and  he  may  make  the  appropriation  at  any  time  before  the  matter  cornea 
before  the  jury*    PkilpoU  v»  Jones,  2  A.4r  E,  41. 

As  to  cases  in  which  payment  will  be  presumed,  see  ante^  p.  20 — ^22., 
and  as  to  the  effect  of  written  receipts,  see  anii,  p.  39. 

Pi^fment  by  a  bill  or  note,]  If  the  seller  of  goods  takes  notes  or  bills 
for  them  witnout  agreeing  to  run  the  risk  of  the  notes  being  paid,  aod 


ttcy  turn  out  to  te  wofth  nothings  vbcts  vm  not  be  conBocred  ss  P^'T* 
iBcnt.  OwtnsoM  Vm  Atontp  7  7\  Jn«  04.  j  Amnjw  » tr.  Bowtt^  5  Mfm  ^  S» 
62.  Bat  if  the  wBcr  agree  to  mn  the  risk  of  the  bOl  benig  bad,  and 
to  take  it  as  pavuieut  or  cash,  be  cannot,  on  the  dBfaonoor  of  the  bfll^ 
Ksort  to  his  original  canse  of  action.  IFanr  r.  £Mxr,  S  &ft.  442.  Bj 
an  jgrecnicnl  entered  mto  between  the  plaintu^  together  with  other 
creditors,  and  the  defendant,  the  defendant  i^greed  to  pay  a  composition 
of  15f.  in  the  pound  b^  two  instalments,  and  a  sorety,  in  eonaoeratioD 
of  the  creifitori  agreeuig  to  dischaige  ^e  defendant  from  all  debts  on 
fcceiviiy  sodi  oorapoaition,  agreed  to  pay  a  sum  of  money  in  part  paj^ 
Bent  ofthe  first  instalment,  and  to  accept  a  bill  of  exdiange  drawn  by 
Ae  defendant  in  part  payment  of  the  second,  the  creditors  agreuii^  to 
**  exonerate  and  oischaTse  the  defendant  an  payment  of  the  smd  15f .  in 
the  poond."  It  was  abo  i^greed,  that  sercrel  bills  of  exchange,  the 
■noont  of  whidi  waa  equA  to  the  residue  of  tbp  sum  pa3rable  on  the 
oompositioo,  whidi  had  been  before  indorsed  by  the  defendant,  and 
handed  over  to  the  plaintifi,  dionld  be  conadered  as  part  payment  of 
the  said  16f.  in  the  pound.  It  was  held,  that  die  bills  leit  in  the 
hands  ofthe  pfadntiffii  were  not,  under  this  agreement,  to  be  considered 
as  an  absolute  payment,  unless  they  were  paod  when  at  maturity,  and, 
one  of  them  Iwnng  been  diriKXionred,  that  the  defendant  remained 
liable  upon  bis  indorsement.  Conttubie  v.  Andrew,  2  C.^  Af,  296. 
Where  a  purchaser  grres  the  seller  an  order  upon  a  third  person  en- 
titliif  him  to  receiYe  coiA,  instead  of  which  the  vendor  elects  to  take  a 
bill,  m  such  case,  though  the  biU  is  dtdionoored,  the  pcrdiaser  is  dis- 
iharged,  Verwm  v.  H^nwrv,  2  Shorn.  296.;  Smiik  v.  Ferrawd^  1  B,^ 
C  19.  But  it  is  otherwise  if  the  order  is  upon  the  purchaser's  agen^ 
and  the  seller  takes  fitmi  him  a  chedE  which  is  dishonoured.  Bvereti 
«•  CbAow,  2  Camp,  515.  Where  the  master  of  a  vessd  took  from  the 
fineighter's  aaent  abroad,  who  was  fiimished  with  fends  to  pay  him  the 
freight,  a  bilT  iqxm  a  third  person,  which  was  dishonoured,  it  was  held 
by  Gibbs  C  J.,  that  the  freighter  was  not  thcrebr  dtschai^ged.  Monk 
«.  Pedder^  4  Cimip,  257.  Fsyment  is  not  proved  by  the  sradfa^  of  a 
check  to  the  plaintil^  which  purported  to  be  die  balance  of  an  account ; 
for  acceptance  of  such  a  check  might  operate  as  an  admission  of  the 
balanee;  and  the  payee  of  such  a  cnedE  need  not  present  it,  or,  »endt^ 
return  it :  but  it  would  be  otherwise  if  the  plaintiflr  had  accq>ted  it  as 
cash.    HoMgk  V.  May^  ^A,^B.  954. 

Payment  fay  biUs  is  prima  fiuie  evidence  of  payment,  without  show- 
ing tbst  sndi  bQb  were  paid ;  it  is  for  the  pbandfr  to  show  tihat  they 
hmre  been  dishonoured.  Hebdem  v.  Hartimk^  4  Etp,  46. ;  Stedmam  9, 
Gooek^  1  JEfp.  4.  Where  the  purchaser  nve  the  seller  an  order  on  his 
banker  for  a  **  good  bill  on  London,"  to  die  amount  of  the  goods,  and 
the  seller  took  a  trill  whidi  was  afterwards  dishonoured,  Loni  Renyon 
hdd  that  it  was  incumbent  on  die  sdler  to  take  care  that  he  got  a  good 
bSl,  and  that  he  could  not  on  its  bang  dishonoured  have  recourse  to  his 
^fwmiwl  for  goods  sold.  BoiUm  v.  ReicAard,  1  Bm.  106.  But  this  case 
is  probably  misreported  ;  see  Taylor  v.  Br^ggi^  M.  ^  M.  28.,  and  note^ 
Smd,  Where  goods  were  sold  without  recourse  to  the  buyer  in  case  of 
non-pannent,  to  be  pmd  for  by  E.*s  bill  on  P.,  and  the  vendee  knew 
the  bill  to  be  worth  nothing,  it  was  hdd  that  the  vendor  could  not  sue 
in  assumpsit  for  the  price  of  the  goods,  but  that  his  remedy  was  an 
mktaoa  or  tort.  Bead  9.  ffMUkkuon,  3  Omrp.  352.  Where  a  bill,  iiif 
doned  in  blank,  is  taken  by  the  vendor  for  goods,  and  lost  before  it  it 


pud,  the  Tendor  can  neither  recover  for  the  price  of  the  goods  nor 
upon  the  bill.    Ckamgwn  v.  Terrv^  S  S.  f  B,  295.    But  where  th« 

Imrchaser  of  floods  accepted  a  bQl  drawn  in  favour  of  the  seller,  who 
ost  it  beforo  he  indorsed  it,  it  was  held  that  this  was  no  defence  in  an 
action  for  the  value  of  the  goods.    RoU  v,  Watson,  4  Sing.  273. 

Payment  of  Money  into  Court, 
The  cases  decided  upon  the  effect  of  this  plea  have  been  referred  to 
in  the  first  part,  p.  46-— 47. 

Release, 

A  release  must,  by  the  new  rules,  be  specially  pleaded.  After  breach* 
the  contract  can  only  be  discharged  by  a  release  under  seal ;  but  before 
breach  it  may  be  discharged  by  parol,  iia/^,  p.  16. 

Though  a  release  of  the  whole  debt,  given  to  one  of  two  joint  con^ 
tractors,  enures  to  the  benefit  of  both,  yet  receiving  a  portion  of  a  debt 
and  putting  an  end  to  an  action  against  one  of  the  contractors,  is  not  a 
release  of  the  other.  Waiters  v.  Snuth^  2  3.^  Ad.  889.  So  a  release 
under  seal  to  one  may  reserve  the  right  of  proceeding  against  the  other. 
SoUy  V.  Forbes f  2  ^.  4"  •^*  38.  But  where  the  right  is  not  reserved  in 
the  release  itself^  parol  evidence  of  the  reservation  cannot  be  given. 
Co^s  V.  Nashf  9  Bmg.Z^il,,  A  covenant  not  to  sue  will  support  a  plea 
of  release ;  but  a  covenant  by  one  of  several  joint  creditors  not  to  sue 
the  defendant  is  not  pleadable  as  a  release  to  an  action  by  all.  Wabnesley 
Vm  Cooper^  l\  A.  ^  E.  2\^. 

A  discharge  of  one  joint  and  several  debtor  is  a  discharge  of  ali, 
Nidndson  v.  ReviU,  4^.  4*  E.  675. 

The  plaintiff  lent  the  defendants  and  others,  co-adventnrers  in  a 
mine,  a  sum  of  money  on  the  security  of  a  note  for  the  amount  by  the 
defendants  alone.  He  afterwards  signed  a  composition  deed  with  the 
adventurers,  which  provided  that,  S  he  should  sue  any  of  them  for 
their  (tebt  due  to  the  plaintiff  it  should  operate  as  a  release  of  the  debt. 
Held,  that  the  debt  due  fix>m  the  defendants  to  the  plaintiff  on  the  note 
was  not  released  by  suing  on  it,  such  note  not  being  a  debt  due  from 
the  whole  body  of  adventurers.    Lanyon  o.  Davey,  1 1  M.  SfW,2iS, 

SetF<ff* 

A  set-off  must,  by  the  new  rules,  be  specially  pleaded.  Orakam  r. 
Partridge,  IM.^W.  395. 

The  plea  of  set-off  is  not  divisible.  If,  therefore,  it  be  pleaded  to  the 
whole  oemand,  and  it  is  not  proved  to  be  at  least  equal  to  the  amount 
which  the  plaintiff  proves  to  be  due,  the  plaintiff  wOl  have  a  verdict, 
tiiough  the  amount  actually  proved  will  go  in  reduction  of  damages. 
Moore  V.  ButSn,  1  A.  ^  E,  595.    But  if  the  plea  is  pleaded  with  other 

S,  and  the  defendant  under  his  other  pleas  reduces  the  demand 
J  to  the  amonnt  covered  by  the  set-ofl^  then  die  defendant  is  en- 
titled to  a  verdict  on  this  plea.  5.  C,  and  Tuck  v.  Tuck,  SM.^Wi 
109.    See  anti,  p.  50.  and  p.  323. 

The  common  replication  to  a  plea  of  set-off  will  enable  the  plaintiff 
to  prove  any  defence  to  it  that  would  have  been  admissible  before  the 
Ukte  rules  of  pleading;  for  those  rules  do  not  apply  to  replications. 
'Jtu^tson  e.  Moknson,  8  Dowl.  P.  C,  622.  But  where  the  plaintiff  replied 
MMi^iiom  indebitatus,  the  plaintiff  was  held  not  entitled  to  prove  pay- 
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meat ;  for  on  that  issue  the  defendant  was  only  put  to  proTethat  a  ddit 
once  existed.    Brawn  v.  HavAmy,  4  Dowi^  P.  C.  585.  r 

Where  the  defendant  has  been  obliged  to  finish  work  which  the 
plaintiff  had  contracted  to  do,  and  for  which  he  seeks  to  recover  in 
tndeiKtahu^  the  amount  laid  out  bjr  the  defendant  cannot  be  pleaded  as 
a  set-ofl;  but  is  matter  of  deduction  on  the  general  issue.  Tmmer  v. 
Dmn',  2M./tG.  241. 

When  the  plea  does  not  cover  the  whole  demand,  but  goes  onlj  in 
reduction  of  damages,  the  plaintiff  when  he  takes  a  verdict  for  the 
balance^  should  viply  to  have  a  special  indorsement  on  the  potiea  in 
order  to  protect  nim  from  an  action  for  the  amount  allowed  under  the 
set-off.    Jervi^s  New  Ru/e*^  p.  405.  n.  (a.),  4th  ed. 

It  is  onlj  necessary  to  pleada  set-off  where  there  are  cross  demands; 
for  where  the  nature  ot  the  employment  or  dealings  necessarily  con- 
stitutes an  account  consisting  of  receipts  and  payments,  debts,  and 
credits,  the  baiamee  only  is  the  debt.  See  Grten  v.  Aravr,  4i^arr.2221.y 
and  Le  Loir  o.  Bruiow,  4  Camp,  134. 

The  defendant  pleaded  by  way  of  set«off  a  bond  ghren  to  him  by  the 

Elaintiff,  conditioned  for  payment  of  an  annuity  to  a  thiid  person  which 
ad  been  previously  granted  by  the  defendant,  and  that  a  certain  sum 
was  in  arrear ;  it  was  held  that  the  defendant  was  not  bound  to  prove 
that  he  had  paid  the  monj^,  in  order  to  set  it  oil^  but  that  on  produc- 
tion of  the  bond  the  plaintiff  was  bound  to{irove  payment.  Penny  r. 
Fow,  8  j9.  ^  C.  J  I. 

Where  the  defendant  pleads  a  set-off  the  plaintiff  is  not  obl^ed  to 
prove  the  whole  of  his  account  in  the  first  instance,  but  may  prove  only 
the  balance,  and,  on  the  defendant's  establishing  his  set-off,  may  prove 
other  parts  of  his  account  to  cover  it.  WUtumi  v.  Dmieif  \  V.^  M, 
464. 

The  allowance  of  a  set-off  on  the  plaintifTs  particular  will  not  £»- 
pense  with  a  plea  of  set-off,  but  will  be  evidence  of  it  when  pleaded. 
i(  however,  the  defendant  uses  the  particular  for  this  purpose,  die 
whole  account,  as  stated  by  the  plaintiff  in  it,  must  be  submitted  to  the 
jurv.    Rowland  v.  Blakdey^  IdB.  403. 

Where  the  particular  of  set-off  chiimed  on  an  **  acceptance*'  of  the 
plaintiff,  and  it  was  in  ^fact  an  indorsement  by  him,  the  variance  was 
held  immaterial,  the  amount  and  date  being  sufficient  to  prevent  the 
plaintiff  from  being  misled.    Partons  v.  Ifi/jon,  3  ilf.  ^  G.  445. 


Kahare  <f  the  dsU  Jr/  o^  and  of  the  deHg  agauui  wkkk  it  it  $et  ^ 
In  cases  where  either  of  the  debis  shall  accrue  by  reason  of  a  penalty 
in  any  bond  or  specialty,  the  plea  must  show  how  mudi  is  justly  due 
on  either  side ;  8  6. 2.  c.  24.  s.  4.  The  demand  intended  to  be  set  off 
must  be  liquidated.  Freeman  o.  Hyett^  1  W.  Bl,  384.  Thus  a  gua- 
rantee, though  of  a  sum  certain,  cannot  be  set  off.  Crawford  v.  Smmg^ 
4  Esp.  207. ;  Moriey  v.  IngSi^  4  New  Co.  58.  So  in  an  action  by  a  ser- 
vant against  his  master  for  wages,  the  latter  cannot  set  off  the  value  of 
goodslost  by  the  ne^ licence  of  the  former  ;  but  if  it  should  be  proved 
to  be  part  of  the  originiu  contract,  that  the  servant  should  pay,  out  of 
his  wi^es,  the  value  of  his  master's  goods  lost  through  his  negligences 
this  would  be  tantamount  to  an  agreement  that  the  wages  should  be 
pmd  only  after  deducting  the  value  of  the  things  so  lost,  which,  in  an 
action  of  indelHiatuM  auumpni^  would  be  a  good  defence  under  the 
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general  issue,  he  Lcit  v,  Bralow,  4  Camp,  134.  A  stipulated  suniy  to 
be  paid  on  the  non-perfonnance  of  certain  work  as  stipulated  liquidated 
damiu^esy  may  be  a  subject  of  set-offl    Fletcher  v,  Dyche,  2  T,  R.  32, 

A  jud^;ment  may  be  pleaded  by  way  of  set-off,  thoudi  a  writ  of  error 
be  pendmg  thereon ;  Beynolds  v.  Beerling^  dted  3  T,  R,  188. ;  see  Cwr^ 
Ung  v»  InneSf  2  H,  Bk  372. ;  and  where  ui  an  action  on  a  promissory 
note  for  30/.  the  plaintiff  took  a  yerdict  for  the  whole  sum,  and  the  de- 
fendant had  at  the  same  sittings  an  action  against  the  plaintiff  ibr  11/., 
to  which  there  was  a  notice  to  set  off  the  note  of  hand,  the  court  held 
that  notwithstanding  the  verdict  the  note  might  be  set  off.  BatkervU 
o.  J?roi£m,  B.  AT.  P,  180.,  S,  C.  2  Burr,  1229. ;  Evam  v.  Proaer^  3  T.  R. 
186.  A  debt  cannot  be  set  off  till  the  time  at  which  it  is  actually  due. 
Bcgenon  v.  Ladbroke^  1  Bing,  99.  A  debt  barred  by  Uie  Statute  of 
Limitations  cannot  be  set  off;  and  if  pleaded,  the  plaintiff  may  reply 
the  statute ;  B,  N,  P.  180. ;  and  it  must  be  replied,  if  relied  on. 

With  regard  to  the  nature  of  the  demand  against  which  the  setoff  is 
claimed,  it  is  held  that  it  must  be  for  liauidated  damages.  Therefore, 
in  assumpsit  for  not  indemnifying  the  plaintiff  against  certain  accom- 
modation acceptances,  whereby  he  was  forced  and  obliged  to  pay  to 
the  holders  of  the  bills  certain  sums  of  money,  with  interest,  ciiarges, 
and  expenses,  it  was  held  that  a  set-off  could  not  be  pleaded ;  Heard" 
cattle  V,  Netherw'jodf  5  B,  ^  A,  93. ;  but  the  defendant  might,  perhaps, 
have  pleaded  a  set-off  to  that  part  of  the  count  which  charged  him  with 
the  amount  of  the  acceptances  paid  by  the  plaintiff.  Per  cttr,  ibid» 
Auber  v,  Lewis,  Manning i  Index,  251.  And  where  the  plaintiff  declared 
specially  in  assumpsit  U>r  not  accounting,  with  a  count  for  money  had 
and  received,  and  non-assumpsit  was  pl^ed  to  the  whole  declaration, 
and  a  set-off  to  the  general  count,  and  the  plaintiff  proved  a  balance 
due  to  him,  which  might  have  been  recovered  uncier  either  county 
Gibbs  C.  J.  held  that  the  defendant  might  avail  himself  of  his  set-off. 
BirtA  V,  Depeyster,  4  Camp,  387. 

In  order  to  constitute  a  valid  set-off  the  demands  must  be  mutual, 
and  due  in  the  same  right. 

BanJInruptsJ]  The  cases  on  mutual  credit  and  set-off  between  a  bank- 
rupt and  other  persons  will  be  found,  pott,  tit.  Actions  bif  Assignees  of 
Bankrupts. 

JEjrecutors.]  By  2  O.  2.  c.  22.  s.  13.,  where  either  party  sues  or  is 
sued  as  executor  or  administrator,  where  there  are  mutual  debts  be- 
tween the. testator  or  intestate  and  either  party,  one  debt  may  be  set  off 
against  the  other.  But  in  an  action  by  an  executor  in  his  own  name,  to 
lecover  money  due  to  the  testator  in  his  lifetime,  and  received  by  the 
defendant  after  his  death,  the  defendant  cannot  set  off  a  debt  due  to 
him  from  the  testator.  Shipman  v.  Thompson,  WiUes,  103.  So  thouffh 
the  plaintiff  declares  as  executor,  if  the  cause  of  action  arose  after  the 
deatn  of  the  testator.    KUvmgton  v,  Stevenson,  Selw^  N,  P,  145. 

Factors  and  agents,]  An  agent  employed  to  recover  a  sum  of  money 
is  entitled  to  retain  a  just  allowance  for  his  labour  and  service  therein* 
and,  as  such  allowance- is  not  in  the  nature  of  a  cross  demand  or  mutual 
debt,  he  may  give  it  in  evidence  under  the  general  issue,  in  an  action  for. 
money  had  and  received  -,  Dale  v.  StMet,  4  Bitrr,  2133. ;  and  when  the 
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plBUitiff  sacs  in  Mebitahu  aunmpdi  ibr  mi  allesed  balance  In  M 
agentli  hands,  this  still  appears  to  be  law,  notwithstanding  the  new 
rules* 

Where  a  factor  sells  goods  without  disclosing  the  name  of  his  prin- 
c^mI,  the  purchaser,  in  an  action  by  the  principal  for  the  price,  may 
set  otf  a  debt  due  to  himself  from  the  factor.  RtAone  v,  WUUams^  7  T,  R^ 
360.  («).  George  v.  Ciagett,  7  T,  R.  S59. ;  Carrv.  HmehSf,  ^B,^C 
547.  Yet  if,  b^re  they  are  all  delivered  and  before  any  part  of  them 
IB  paid  for,  the  purehaser  is  informed  that  they  belong  to  a  third  person, 
in  an  action  by  tiie  latter  the  purchaser  cannot  set  off  a  debt  due  to 
him  by  the  factor.  Moore  ▼•  CiemenUon^  2  Camp.  22.  See  Warner  ff, 
M^Kavy  1  M,  4"  H^  591.  A  broker  (whose  character  differs  materially 
from  that  of  a  factor),  in  selling  goods  without  disclosing  the  name  of 
his  principal,  acts  beyond  the  scope  of  his  authority,  and  the  buyer 
therefore  cannot  set  <^a  debt  due  from  the  broker  to  him  in  an  action 
for  the  goods  by  the  principal.  Baring  v.  Corrie,  2B»^  A,  137. ;  see 
Stat.  6  0. 4.  c.  94. 

Tender, 

A  plea  of  tender  operates  (like  a  plea  of  payment  of  money  into 
court)  as  an  admission  of  the  special  contract  stated  in  the  count  to 
which  it  is  pleaded.  Co»  v.  Brain,  3  TatnU.  95.  Thus,  in  an  action 
on  a  guarantee  it  supersedes  the  necessity  of  proving  it  to  be  in  writing. 
MiddleUm  v.  Brewery  Peakey  15. ;  see  anti,  p.  45.  47. 

JBy  whom  a  tender  mu$t  be  made.]  The  tender  need  not  be  made  by 
the  debtor  himself;  it  is  sufficientif  madeby  his  agent;  and  a  tender  bj 
an  agent,  at  his  own  risk,  of  more  than  the  money  given  him  by  his 
principal,  is  good.    Read  v,  Goldring,  2  M.  4*  S.  66. 

7b  whom  a  tender  mutt  be  made.]  A  tender  to  a  person  authorised 
by  the  creditor  to  receive  money  for  him  is  sufficient.  Goodkmd  «• 
BlewUhy  1  Camp.  477. ;  JTuion  v.  Braithwaiie,  \  M.  ^  W.  310.  And 
where  a  clerk,  who  was  in  the  habit  of  receiving  money  for  his  master, 
was  directed  by  his  master  not  to  receive  the  sum  in  ouestion,  for 
tiiat  he  had  put  it  into  the  hands  of  his  attorney,  and  tne  clerk,  on 
tender  made,  refused  to  receive  the  money  assigning  the  reason,  it  wafl 
held  to  be  a  good  tender  to  the  principal.  MoffiU  v.  Paraongy^  Tavni^ 
307.  But  a  tender  made  to  the  managing  clerk  of  the  plaintiff's  at- 
torney, .who  at  the  time  disclaimed  authority  from  his  master  to  recdve 
the  debt,  was  held  insufficient.  Bingham  v.  AUporty  1  Kev.  if  ilf.  398. 
A  tender  of  the  debt  sued  for  to  the  attorney  on  the  record  is  a  good 
tender  to  the  principal.  Croter  v.  PUUng,  ^B.^C.  26.  And  a  tender 
to  a  person  in  the  office  of  the  plaintiirs  attorney,  who  is  referred  to 
on  the  sulnect  by  a  clerk  in  the  office,  and  who  refuses  the  tender  only 
as  being  of  an  insufficient  sum,  is  a  good  tender,  without  shewing  who 
that  person  was.  WUmott  v.  SmOh,  M.  Sf  M.  238.  ^  a  tender  to  8 
person  in  the  plaintiff's  (a  merchant)  place  of  business,  who  appeared 
to  be  conducting  it,  is  good,  though  not.  In  fact,  entrusted  to  receive 
money.     Barrett  v.  Deere,  Md.  200.     But  it  is  otherwise  where  the 

Ciyment  u  not  connected  with  the  plaintiff's  business,  but  quite  coU 
teral  to  it.    Sandenon  v.  Bell,  2C.^M.  304.    Where  the  money 
was  brought  to  the  house  of  the  plaintiff,  and  delivered  to  his  servant 


viio  xetired,  and  speared  to  ^  to  his  master^  it  was  held  to  be  evi^ 
deooe  for  the  jury^fzom  which  they  might  infer  that  a  tender  was  made;^ 
Amoh,  1  JBsp,  349,  A  tender  to  one  of  several  partners  is  sufficient. 
Dot^ku  V.  PiUrick^  S  T,  B,  683. 

Tender^  to  tohat  amount,]  If  a  man  tenders  more  than  he  ought  to 
pay*  it  la  good ;  for  the  other  ought  to  accept  so  much  as  is  due  to  him. 
Wad^M  cate^  5  Rep.  115.c. ;  AsUey  v.  Reynolds^  2  Stra.  916.  But  it 
seems  that  such  a  tender  is  only  good  where  it  is  made  in  monies  num* 
bered,  ao  that  the  creditor  may  take  what  is  due  to  him.  Therefore  a 
tender  of  a  5^  note,  requnring  change,  is  not  good.  BeUerhee  v,  Dawi^ 
ZCmmp.  70.  ;  Rofmwmtf.  Cook^  6  Taunt.  336. :  Watkim  v.  Ro6b^  2  Etp. 
711.;  Rratfy  v.  J<met,i  D.  ^  R,  305.  But  proof  of  a  tender  of 
20^.  9».  6d.  m  bank  notes  and  silver,  will  support  a  plea  of  tender  of  20/. 
2)ean  v.  ^Tametf  ^B.^^  Ad.  546.  And  where  a  greater  sum  is  tendered 
than  the  sum  pleaded,  and  the  creditor  refuses  to  receive  it,  on  the 
ground  that  the  amount  is  not  sufficient,  and  not  on  account  of  the 
K>rm  of  the  tender,  the.  tender  is  good.  Black  t>.  SmUh^  Peake^  88. ; 
Saunders  v.  Graham^  Chw,  121 .  So  where  defendant  laid  down  a  grosa 
sum  in  coin,  and  donred  the  pluntiff  to  tell  him  what  was  due,  and  to 
take  principal  and  interest  out  of  it,  this  was  held  good.  Bevans  v* 
JBeef,  5  M,  4*  W.  306.    Where  a  party  has  several  demands  for  un« 

aiial  sums  against  several  persons,  a  tender  of  one  sum  for  the  debts  of 
•  is  not  a  good  tender  or  any  one  of  the  debts.  Strong  v.  Harvey, 
3  Bmg.  304.  A  tender  to  one  of  several  partners,  including  a  debt  duo 
to  the  partnershipi  and  also  a  debt  due  to  that  one  partner  individually^ 
is  a  good  tender-of  the  partnership  debt,  unless  objected  to  on  account 
of  the  form  of  the  tender.  Douglas  v,  Patrick^  3  T.  R.  683. ;  and  see 
Black  V.  Smith,  Peake,  88. 

Tender,  in  uAat  kind  of  money,]  By  stat.  56  Qeo.  3.  c.  68.  s.l  I .  the  gold 
coin  of  the  realm  was  declared  to  be  the  only  Ic^  tender  for  parents 
(except  as  thereinafter  provided)  within  the  United  KLingdom  of  Great 
Britain  and  Ireland.  And  by  sect.  12.  no  tender  of  payment  of  money 
made  in  the  silver  coin  of  the  realm  of  any  sum  exceeding  the  sum  oi 
40r.  at  one  time  shall  be  a  legal  tender. 

A  tender  of  a  country  bank  note  is  good,  where  the  creditor  objects 
only  to  the  quantum  and  not  to  the  quality  of  the  tender.  Poigkus  tr, 
Omfer,  2  C.  ^  J,  15. ;  Lockyer  v.  Jones,  Peake,  180.  (n).  So  a  tender 
of  a  banker's  check,  in  the  like  circumstances.  Welby  v,  Warren,  Tidd, 
183. ;  Jones  v.  Arthur,  8  Dawl.  P.  C.  442. 

With  respect  to  tendering  money  in  bank  notes,  the  stat.  3  &  4  W.  4» 
c.  98.  B^  6.  has  provided,  that  from  and  afber  the  1st  day  of  August, 
1834,  until  parliament  shall  otherwise  direct,  a  tender  of  a  note  or 
notes  of  the  Bank  of  England,  expressed  to  be  payable  to  bearer  on 
demand,  shall  be  a  legal  tender  to  the  amount  expressed  in  such  note 
or  notes,  and  shiJl  l^  taken  to  be  valid  as  a  tender  to  such  amount 
for  all  sums  above  5/.,  on  all  occasions  on  which  a  tender  of  money 
may  be  legally  made,  so  long  as  the  Bank  of  England  shall  continue  to 
pay  on  demand  their  said  notes  in  l^al  coin :  provided  that  no  such 
note  shall  be  deemed  a  legal  tender  of  payment  by  the  Gk>yemor  and 
Gompaay  of  the  Bank  of  Endand,  or  any  branch  bank  of  the  said  Qo« 
yernor  and  Company ;  Imt  the  said  (Jovemor  and  Company  are  not  to 
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be  required  to  pay,  at  any  branch  bank  of  the  said  GoTemor  and  Com- 
pany, any  notes  of  the  said  Gbvemor  and  .Company  not  made  specially 
payable  at  such  branch  bank ;  but  the  Ooyereor  and  Company  shall  be 
liable  to  pay,  at  the  Bank  of  England  in  London,  all  notes  of  the  said 
Ooyemor  and  Company,  or  of  any  branch  thereof. 

Tender,  whether  the  money  mutt  be  actually  produced^  The  actual 
production  of  the  money  due,  in  monies  numbered,  u  necessaiy,  unless 
the  creditor  dispenses  with  the  production  of  it  at  the  time,  or  does 
any  thing  whicn  is  equivalent  to  that.  Per  Lord  Ellenborough, 
Thomas  v.  Evens,  10. East,  101.  Thus,  where  the  defendant  left  lOL 
with  his  clerk  for  the  plaintiff,  of  which  the  cleric  informed  the  plaintiff 
when  he  called  and  demanded  a  lareer  sum,  and  the  plaintiff  said  he 
would  not  receive  the  10/.,  nor  any  Siing  less  than  his  whole  demand, 
but  the  clerk  did  not  offer  the  \0L,  this  was  held  to  be  no  tender.  /M. 
And  see  Dickinson  v.  Shee,  4  Esp,  68.  But  where  the  defendant  went 
to  the  plaintiff  and  told  him  that  he  had  eight  guineas  and  a  half  in  his 
pocket,  which  he  had  brought  for  the  purpose  of  satisfying  his  demand, 
but  the  plaintiff  told  him  **  he  need  not  give  himself  the  trouble  of 
offering  it,  for  that  he  would  not  take  it,"  the  tender  was  held  to  be 
good.  Douglas  o.  Palrickf  3  T.  R,  084. ;  and  see  Ryder  v.  Tounuend, 
72).  4*  22.  119.  The  agent  of  the  defendant  met  the  plaintiff  in  the 
street  and  told  him  that  he  was  come  to  settle  the  busmess  between 
the  defendant  and  him,  and  that  he  was  desired  by  the  defendant  to 
offer  him  4/. :  the  plaintiff  said  he  would  not  take  it ;  the  witness  then 
said  he  would  give  him  the  other  lOt.  out  of  his  own  pocket,  and  run 
the  risk  of  being  repaid.  He  then  pulled  out  his  pocket-book,  and  told 
the  plaintiff  that  if  lie  would  go  into  a  neighbouring  public-house  he 
would  pay  him,  but  the  plaintiff  said  he  would  not  take  it ;  this  was 
held  to  be  a  good  tender  of  4/.  lOt.  Read  v,  Goldring,  2  A£,  ^  S,  86. 
Where  a  witness  stated  that  the  defendant  was  wilung  to  give  the 
plaintiff  10/.,  and  that  she  (the  witness)  offered  to  go  up  stairs,  where 
the  money  was,  and  fetch  that  sum,  but  that  the  plaintiff  said  ''she 
need  not  trouble  herself,  for  he  could  not  take  it ;  this  was  held  by 
Best  C.  J.  to  be  a  good  tender.  Harding  v.  Dames,  2C.  ^  P,  77. ;  see 
also  Krauf  v.  Amok!,  7  B.  Moore,  59. ;  and  Gtasscott  v.  Day,  5  Esp.  49. 
On  a  plea  of  tender  of  1/.  12«.  6d.,  the  jury  found  specially  that  the  de- 
fendant's attorney  called  on  the  plaintiff,  and  said,  **  I  come  to  pay  you 
1/.  I2s,6d,  which  the  defendant  owes  you  ;"  that  the  attomeyj>nt  his 
hand  in  his  pocket,  but  did  not  produce  the  money,  the  plaintiff  saying 
**  I  can*t  take  it ;  the  matter  is  now  in  the  hands  of  my  attorney."  ft 
was  held  that,  upon  this  finding,  the  defendant  was  not  entitled  to 
judgment.  Finch  v.  Brook,  1  New  Ca,  253.,  S.  C,  1  ScoU,  70.  But  the 
court  seem  to  have  been  of  opinion  that  a  dispensation  from  the  pro* 
duction  might  have  been  imphed  from  the  above  iacts,  and  found  by 
the  jury. 

.  Tender  must  be  unconditionai.]  In  order  to  support  a  plea  of  tender, 
there  must  be  evidence  of  an  unqualified  offer.  Therefore  where  the 
defendant  tendered  a  sum  of  money,  and  at  the  same  time  delivered  a 
counter  claim  upon  the  plaintifi^  and  the  plaintiff  did  not  take  up  the 
money  or  paper,  but  simply  said,  "  You  must  go  to  my  attorney,  the 
tender  was  held  insufficient.    Brady  v,  Jones,  ^D.^-  R,  805.     But 
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quart  of  this  case,  unless  the  retainer  of  the  counterclaim  was  meant 
to  be  a  condition  ?  A  tender  accompanied  with  a  protest  against  the 
party's  liability^  was  held  to  be  insufficient  in  Simmons  v.  Wihnott,  3  Esp. 
94.  But  Thorpe  v.  Burseu^  9  Dovd.  P.  C  603.  is  contra.  So  an  offer 
of  payment,  clogged  with  a  condition  that  it  should  be  accepted  as  the 
balance  due,  does  not  amount  to  a  legal  tender.  Evant  v,  Judkhu, 
4  Camp,  156. ;  and  see  Huxham  v.  Smiih,  2  Camp,  21 . ;  Strong  v,  Harvey^ 
3  Batg,  304. ;  Hough  v.  May,  ^A.SpE,  954.  But  a  tender  accom- 
panied by  a  statement  \>y  the  defendant  that  **  he  has  come  to  pay  the 
amount  of  his  (the  plaintiff's^  bill,"  is  sufficient,  though  the  plaintiff  in- 
sisted that  **  it  was  not  his  bill,"  and  refused  it  on  that  account ;  for 
such  statement  is  no  more  than  is  implied  in  every  tender,  vis.  that  the 
debtor  intends  it  to  cover  the  whole  demand,  and  asserts  that  it  does 
so.  Henwood  v,  Oliver,  I  Q.  B,  409.  >¥here  the  plaintiff  offered  to 
take  the  sum  tendered,  in  part  of  his  demand,  but  the  defendant  would 
only  allow  him  to  take  it "  as  a  settlement,"  it  was  held  not  a  good 
tender.  MitcheU  v,  King,  6C,^  P.  237.  So  where  a  tender  is  ao* 
companied  with  a  demand  of  a  receipt  in  full  of  all  demands.  Glattcott 
v.  Day,  5  Etp,  48. ;  Htgham  v,  Baddefy,  Crow,  213. ;  Ryder  v,  Tounuend^ 
7  2>.  4*  -ft*  119.  But,  though  a  party  tendering 'money  cannot^  in  ge- 
nera]>  demand  a  receipt  for  the  money,  where  the  creaitor  did  not  ob- 
ject to  the  demand  ot  a  receipt,  but  only  that  the  sum  was  insufficient, 
the  tender  was  held  good.  Richardson  v.  Jackson,  %  M,Sp  W,  298. 
Where  the  defendant  tendered  the  money,  saying,  "  If  you  will  ^ve  me 
a  stamped  receipt,  I  will  pay  you  the  money,  and  the  plaintiff  refused 
to  take  it,  Abbott  C.  J.  held  this  to  be  no  proof  of  a  tender  ;  Lmng  v, 
Meader,  1  C  ^  P.  257. ;  and  per  curiam,  ilnd,  the  debtor  ought  to  bring 
a  receipt  with  him,  and  require  the  creditor  to  sign  it,  and  if  the  latter 
refuses,  he  is  liable  to  a  penalty,  by  43  Geo.  3.  c.  126.  s.  4, 5.  It  is, 
however,  not  clearly  settled  that  a  tender,  requiring  a  receipt,  is  not  a 
good  one.     See  Riduardsonv,Jadsson,  supra. 

Whether  a  tender  be  conditional  or  not  is  generally  a  question  for 
the  jury.     Eckstein  v,  Reynolds,  1  A,  ^  E,  80. 

Tender,  evidence  on  repUcatiou,]  The  plaintiff  may  reply  a  prior  or 
subsequent  demand  or  refusal ;  and  sucn  demand  must  be  proved  to 
be  of  the  precise  sum  tendered.  Rivers  v.  Griffiths,  5B,^  A.  630. 
The  demand  roust  be  by  a  person  authorised  to  receive  the  money,  and 
therefore  a  demand  by  the  clerk  of  the'  plaintiff's  attorney  (who  does 
not  bring  his  master's  receipt)  is  insufficient.  Coore  v.  Callaway,  1  Esp, 
115.  A  subsequent  demand  upon  one  of  two  joint  debtors  is  suffi- 
dent.  Peirse  v,  Bowles,  1  Stark.  323.  A  letter  written  by  the  pUun- 
tiff's  attorney,  and  received  by  the  defendant,  demanding  the  sum 
tendered,  is  not,  as  it  seems,  sufficient  evidence  of  a  subsequent  de- 
mand ;  for  at  the  time  of  the  demand,  the  defendant  should  have  an 
opportunity  of  paying  the  sum  demanded.  Edwards  v,  Yates,  R,  ^  Mm 
360* ;  but  see  aayward  v,  Hague,  4  Etp,  93.  contrd. 
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CASE  FOR  NUISANCE. 

Under  this  head  are  inserted  those  cases  which  apply  to  nuisanca 
in  general,  as  afiecting  real  property,  and  also  some  mstances  of  par- 
ticular iiyuries  which  cannot  he  convenieDtly  introduced  under  subh 
aequent  heads. 

'  The  new  rules  H.  4  W.  4.  provide  that  the  plea  of  Not  guil^  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  allq^ed 
to  haye  been  committed*  and  not  of  the  facts  stated  in  &e  inducemoit. 
All  other  pleas  in  denial  shall  take  issue  on  some  particular  fiu:t,  and 
fill  matters  in  confession  and  avoidance  shall  be  pleaded  spectally  as  in 
actions  of  assumpsit.     8ee  Appendix^  lio,  L 

The  plaintiff  mav,  by  proper  pleas,  be  put  to  prove  the  inducement 
if  any ;  his  title ;  the  nuisance ;  and  the  damages. 

Proof  of plahUiff*t  iiti^.]  It  b  sufficient  for  the  plaintiff  to  proves  as 
alleged  in  tne  declaration,  that  he  he  was  poitested  of  the  premises  ii^ 
jured  by  the  nuisance.  The  right  to  incorporeal  hereditaments,  was 
frequently  proved  by  presumptive  evidence  of  enjoyment  for  upwards 
of  twenty  years  ;  and  now  by  stat.  8  &  3  W.  4.  c.  71.  the  ri§^t  becomes 
indefeasible  after  certain  penods.  See  this  act  stated,  ^nm<,  p.  337. 340L 
342.  If  the  nuisance  be  of  a  permanent  nature,  and  imurious  to  the  r&» 
version,  an  action  may  be  brought  by  the  reversioner  as  well  as  by  the 
tenant  in  possession  ;  each  being  entitled  to  recover  his  respective  loss. 
BedmgJUld  v.  Onslow,  3  Lev.  209.,  1  Sound.  322  6.  (a).  The  lever- 
aioner  may  sue  where  the  injury  complained  of  is  an  injury  to  hia  risbt^ 
though  the  nuisance  is  capable  of  being  easilv  removed.  ShadweS  «. 
HutSixMon,  M.  4*  M.  350.  If  any  thing  is  done  to  destroy  the  evi- 
dence of  title,  an  action  is  maintainable  by  the  landlord  against  bis 
tenant.  Thus,  if  the  tenant  opens  a  new  door,  the  landlord  may  r^ 
cover  against  him  in  this  action  pending  the  lease,  though  the  house 
itself  may  not  be  injured  by  it,  provided  the  jury  find  that  his  revels 
sionary  interest  was  iinured ;  for  the  alteration  of  the  property  mav 
tend  to  the  injury  of  the  owner,  even  when  not  thereby  <leteriorateiL 
Young  V,  Spencer^  10  B,  Sp  C.  152.  So  the  erection  of  a  roof,  which 
throws  rain-water  into  the  ;^d  of  the  pkintiff's  tenant,  is  a  ground  of 
action  to  the  phiintiff,  if  the  jury  think  the  reversion  is  damaged.  Tudier 
«.  Newman^  1 1  il .  4"  •£•  40.  But  no  action  lies  against  a  stranger  for  a 
mere  trespass,  though  it  be  a  claim  of  right,  as  claiming  a  way  Ac; 
such  an  act  not  being  injurious  to  the  reversion.  Baxter  v.  T^fhr^ 
4  -B.  4-  Ad.  72. 

In  an  action  for  an  injury  to  the  reversion  in  cutting  down  a  tree, 
the  tenant  holding  under  a  written  amement,  the  court  of  K.  B.  hdd 
that  it  was  necessary  to  produce  the  agreement.  CotteriU  v.  Hobby^ 
4  J?.  4*  ^«  ^5.  But  the  court  of  C.  P.  were  divided  on  this  point. 
Strother  v,  Barr^  5  Bing.  136.     See  further,  ante^  p.  1, 2. 

In  an  action  b^  the  reversioner,  a  trustee,  proof  that  the  cattdqitie 
tnut  let  the  premises  and  received  rent  from  tne  tenant  was  held  suffi- 
cient to  support  a  count  stating  that  the  premises  were  in  the  occupy 
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tion  of  the  tenant,  as  tenant  to  the  plaintiff.     VaMancc  v»  Savage, 
7  Bmg,  595. 

Where  the  defendants,  corporatorB,  had  erected  a  building  on  the 
land  of  the  corporation  whicn  obstructed  the  market  of  L.>  and  L. 
afterwards  demised  the  market  to  the  plaintiff,  case  was  held  to  lie  for  the 
plaintiff  against  the  defendants  for  continuing  the  nuisance.  Tkompton 
V.  Gibion,  IM.^W.  456. 

Proof  of  the  mdtance,']  In  case  for  a  nuisance  to  the  plaintiff's  house 
by  an  offensire  trade,  'Sot  guilty  puts  in  issue  the  carrying  on  of  the 
aUeged  trade  so  as  to  be  a  nuisance  to  the  plaintiff's  occupation  of  the 
house ;  and  not  his  occupation.    R.  H.  4  W.  4. 

To  erect  any  thing  offensive  so  near  the  house  of  another  as  to  make 
it  useless  ;  as  a  swine-sty,  a  forge,  &c^  is  actionable ;  Com.  Dig.  Action 
an  the  Case  for  Nuisance  (A) ;  and  it  is  enough  that  it  renders  the  en- 
joyment of  life  and  property  uncomfortable.  Per  Lord  Mansfield  in  R. 
V.  WhUe^  1  Burr.  337.  Where,  indeed,  the  plamtiff  brought  his  action 
against  the  defendant  for  keeping  his  dogs  so  near  the  plaintiff's  house 
that  bb  family  were  prevented  from  sleeping  during  the  night,  and  were 
much  disturbed  during  the  day,  and  the  jury  found  a  verdict  for  the  de- 
fendant  though  no  evidence  was  given  by  him,  the  court  refused  to  grant 
a  new  trial  Street  v.  Thigwell,  Selw,  N,  P,  1047.  But  the  court  would, 
no  doubt,  have  upheld  a  verdict  the  other  way,  if  the  jury  had  found  it 
to  be  a  nuisance ;  for  noise  may  be  a  nuisance  even  in  a  1^^  trade. 
See  ElUotson  v,  Feetham^  2  New  Ca,  134.  But  for  such  things  as  merely 
abridge  the  gratification  of  the  plaintiff  in  the  enjoyment  of  his  pro* 
perty,  as  shutting  out  the  prospect  from  his  windows,  an  action  will 
not  lie.  Aldred^s  case,  9B€p,  58. 6.  Nor  can  an  action  be  maintained 
for  the  reasonable  use  of  a  person's  rights  in  a  convenient  place, 
though  it  be  to  the  anno^ce  of  another  ;  as  if  a  butcher,  brewer,  &c., 
use  ms  trade  in  a  convenient  place.  Com,  Dig,  Action  on  the  Casejor 
Nuisance  (C), 

An  action  does  not  lie  against  a  man  for  pulling  down  his  house, 
whereby  the  plaintiff's  adjoining  house  falls  for  want  of  shoring ;  for  the 
plaintiff  ougnt  to  shew  a  right  to  the  support  of  the  defendant's  house. 
Fevton  v.  Mayor  of  London,  9  B.^C.  725.  So  the  possessor  of  a  house, 
which  is  not  ancient,  cannot  maintain  an  action  aeainst  the  owner  of 
the  adljoining  land  for  merely  digging  away  that  land,  so  that  the  house 
fidls  in ;  no  negligence  appearing.  fVyatt  v,  Harrison,  SB.JIr  Ad.  871. 
But  though  the  owner  ot  the  house  injured  neglects  to  shore  it  up, 
yet,  if  the  defendant  pulls  down  his  house  in  a  negligent  and  impro- 
vident manner,  so  as  to  occasion  greater  risk  to  the  owner  of  the  ad- 
joining house  than  in  the  ordinary  course  of  doing  the  work  he  would 
liave  mcurred,  the  defendant  is  liable.  Walters  v.  Pfeil,  M.  ^  M.  365. ; 
Brown  V.  Windsor,  1  C.  4*  «7.  20. ;  Dodd  v.  Holme,  lA,  J^  E.  493. ; 
7)wver  v.  Chadwick,  3  New  Ca.  334.  But  the  mere  circumstance  of 
juxta-position  does  not  make  notice  of  the  defendant's  intention  to  pull 
down  necessary.  Chadwick  v,  TVower,  6  New  Ca,  1.,  S.  C,  in  error.  If 
a  party  builds  a  house  on  his  own  land  which  has  previously  been  ex- 
cavated to  its  extremitv  for  mining  purposes,  he  does  not  acquire  a 
ri^t  to  support  from  toe  adjoining  land  of  another,  at  least  not  until 
twenty  years  have  elapsed  since  the  house  first  stood  on  excavated 
land,  and  was  in  part  supported  by  the  acyoining  land,  so  that  a  gnmt 
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by  the  owner  of  the  adjoining  land  of  such  right  to  support  ma^ 
be  inferred  ;  and  it  seems  that  such  grant  ought  not  to  be  inferred  until 
after  the  lapse  of  twenty  years  since  the  owner  of  the  adjoining  land 
knew,  or  had  the  means  of  knowing,  that  the  land  had  been  so  excavated. 
Therefore  the  owner  of  the  adjoining  land  is  not  liable  to  an  action  on 
the  case,  if,  within  such  period,  he  works  mines  under  his  own  land  so 
near  its  boundary  as  to  cause  the  excavated  land,  on  which  the  house 
stands,  to  sink,  and  the  house  to  be  thereby  injured.  Partridge  v.  ScoU^ 
3M.^W,220. 

An  action  lies  lor  so  negligently  constructing  a  hay  rick  in  the  ex* 
tremitv  of  defendant's  land,  Uiat  m  consequence  of  its  s^ntaneous  igni- 
tion pudntiflTs  house  was  burnt ;  and  it  was  held  that  it  was  properly 
left  to  the  jury  whether  defendant  had  been  guilty  of  gross  negligence^ 
viewing  his  conduct  with  reference  to  the  caution  that  a  prudent  man 
would  have  observed.  Vaughan  v,  Menhve,  3  Niew  Ca.  468.  The 
plaintiff,  who  had  demised  a  cottage  reserving  mines,  was  held  entitled 
to  sue  for  an  injury  to  the  cottage  by  a  stranger  who  had  dug  the  mi- 
neral, though  it  was  not  clear  on  the  evidence  whether  the  injury  arose 
from  excavations  under  the  cottage,  or  under  another  house  of  the 
plaintiff.    Maine  v.  AUUrton,  4  New  Ca,  702. 

7^  nuitance,  occasioned  by  the  defendant,]  This  action  may  be  brought 
either  against  the  person  who  originally  occasioned  the  nuisance,  or 
against  his  alienee,  who  permits  it  to  be  continued  ;  but  a  request  to 
the  alienee  to  remove  or  abate  the  nuisance  must  be  proved.  Pennid* 
dock's  case,  5  Rep,  101.  a.  Where  a  notice  to  remove  the  nuisance  had 
been  served  upon  the  predecessor  of  the  defendant,  Abbott  C.  J.  ruled 
that,  being  dehvered  on  the  premises  to  the  occupier  for  the  time  bein^ 
it  bound  a  subsequent  occupier.  Salmon  v,  Benstey,  R,  4*  i^*  189. 
Where  a  landlord  employed  workmen  to  repair  a  house  in  the  pos- 
session of  his  tenant,  and  directed  the  repairs,  the  landlord  was  held 
answerable  for  a  nuisance  occasioned  by  tne  negligence  of  his  work- 
men. Leslie  v.  Pounds^  4  Taunt,  649.  If  the  defendant  has  let 
the  premises  with  the  nuisance  on  them,  or  if  he  lets  premises  the 
natural  consequence  of  the  regular  use  of  which  is  that  they  will  be* 
come  a  nuisance,  he  is  liable ;  and  his  assignee  is  also  liable,  althondi 
the  premises  were  under  lease  when  assigned,  so  that  the  assignee  coiud 
not  enter  to  remove  the  nuisance;  and  the  landlord  is  liable  for  a 
nuisance  erected  by  his  tenant,  if  he  afterwards  renews  the  tenancy,  or, 
semb,  if  he  refrains  from  exercising  a  right  to  enforce  the  removaL  R» 
V,  Pedfy,  \  A.Sf  E,  822.  A  clerk  who  superintends  the  erection  of  the 
building  which  occasions  the  nuisance,  and  who  alone  directs  the  work- 
men, is  liable  to  be  joined  as  a  co-defendant  with  the  original  con- 
tractor. WUson  V,  Peto,  6  B,  Moore,  47.  An  action  on  the  case  for  not 
repairing  fences  can  only  be  maintained  against  the  occupier,  and  not 
i^inst  the  owner  of  the  fee  not  in  possession ;  Cheetham  v,  Hampson^ 
4  T.  i2.  318. ;  unless  he  is  bound  to  repair.  Pmfne  v,  Rogers,  9  H. 
BL  349.  See  Botfle  v.  Tandyn,  6  B.  4*  C,  329.  Where  persons  in  the 
exercise  of  a  public  duty,  as  commissioners  of  sewers  or  trustees  of 
loads,  do  some  act  within  their  jurisdiction,  which  is  a  nuisance  to  the 
property  of  another,  yet  no  action  lies.  Plate  Glass  Co,  v,  Meredkk, 
4  71  A.  794. :  Boulton  v,  Crowther,  2B,l^C,  703.  But  if  they  act  in 
an  arbitrary  and  oppressive  manner  they  are  answerable ;  Leader  v. 
Moxlon,  3  Wils.  461. ;  Boulton  v,  Crowther,  uln  suprd^  707. ;  and  so  if 


Ciuefor  Obstruction  of  Light  and  Air,  S37 

thej  exceed  the  authority  entrusted  to  them  ;  Boultcn  v.  Crowther^ 
2B./^a  709,  710. ;  Plate  G/ast  Co.  v.  Merediih,  4  T,  R.  796. ;  or  act 
carelessly  or  negligently ;  Jonet  v.  Birdy  5  B.Sp  A.  837. ;  Boulton  v. 
Croivther^  u6i  tuipra^  711. ;  Groeeri  Co,  v,  Donne,  3  New  Ca,  34.  A 
lodger  in  a  house  has  a  rizbt  to  the  use  of  the  knocker,  doorbell,  stair« 
case,  &Q,y  and  if  the  landlord  obstructs  him  in  the  enjoyment  or  de- 
prives him  of  the  use  of  these,  an  action  on  the  case  lies  against  him.  * 
Underwood  v.  Burrows,  1  C,^  P.  86.  . 

Competency  ofwkneu^  The  tenant  of  the  land  is,  at  common  law,  a 
competent  witness  for  the  reversioner  in  an  action  by  the  ktter  for  a 
nuisance.    Adeane  v,  Mortlock,  5  New  Ca,  836. 

Defence, 

'  The  effect  of  the  general  issue  in  actions  on  the  case  since  the  new. 
rules  has  already  been  pointed  out. 

In  actions  on  the  case,  in  which  the  gut  of  the  action  is  the  con- 
sequential damage,  the  time  of  limitation  begins  to*run  from  the 
occurring  of  the  consequential  damage.  RoberU  v.  Read,  16  Eati, 
815.  ;  GUlon  v,  Boddingion,  R,  4-  M,  161. ;  HoweU  v.  Young,  5  B. 
i  C,  868.  Where  a  statute  directed  an  action  to  be  brought  within 
six  months  after  the  matter  or  act  done,  and^e  injury  was  sink- 
ing a  sewer  whereby  the  walls  of  the  plaintiff's  nouse  cracked,  it  was 
held  that  the  action  must  be  brought  within  six  months  from  the  time 
of  the  walls  cracking.  Lloyd  v,  Wigncy,  6  Bhg,  489. ;  Wordtworth  v, 
Harle^,  1  B.  4*  Ad,  391. 

.  It  is  no  defence  that  the  nuisance  was  carried  on  for  ten  years  (or 
for  any  number  of  years  less  than  twenty)  before  the  plaintiff  was  pos- 
sessed of  his  bouse.  EUhtson  v,  Feetkam,  8  New  Ca.  134. ;  and  see 
Bliit  V,  Hall,  ^  New  Ca.  183.  Nor  is  it  any  defence  that  the  noises, 
complained  of  bv  the  plaintiff,  were  not  greater  than  was  necessary  and 
unavoidable  in  the  defendant's  business.    ElHotion  v.  Feetham,  supra. 


CASE  FOR  OBSTRUCTION  OF  LIGHT  AND  AIR. 

Tlie  declaration  usually  states  the  possession  of  a  house,  in  which 
are  certain  windows  through  which  lidit  and  air  ought  of  right  to  enter ; 
the  obstruction  of  the  light  by  the  defendant ;  and  the  consequent  in- 
jurjr  to  the  house.  The  action  may  be  brought  by  a  reversioner,  in 
which  case  the  declaration  will  involve  further  statements.  Shad  well 
f^  Hutchinson,  M.  Sr  M,  350. 

The  right  to  the  light  and  air,]  The  right  to  unobstructed  light  and 
ttr  ^which  is  not  put  in  issue  by  the  plea  of  Not  guilty,  but  must  be 
specially  traversed)  arises  either  oy  prescription,  or  covenant  express  or 
implied. 

-  by  Stat.  2  &S  Will.  4.  c.  71.,  for  shortening  the  time  of  prescription, 
it  is  enacted,  s.  3.,  that  when  the  access  or  use  of  light  to  or  for  any 
dweiiing-house,  workshop,  or  other  building,  shall  luive  been  actually 
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eqjoyed  therewith  fiir  the  full  period  of  twenty  yens  without  intem^ 
tion«  the  right  thereto  shall  be  deemed  absolute  and  indefeHmbl^  any 
load  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  it  was  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for, that  purpose  by  deed  or  writing. 

By  sect.  4.  tne  period  shall  be  taken  to  be  the  period  next  befixe 
some  suit  wherein  the  claim  or  matter  shall  have  been  or  shall  be 
brought  into  question ;  and  no  act  shall  be  deemed  to  be  an  interrup- 
tion unless  it  shall  be  submiued  to  or  acquiesced  in  for  one  vear  after 
the  party  interrupted  shall  have  had  notice  thereof  and  of  m  perMo 
makmg  or  authorising  it  to  be  made. 

By  sect.  6.  no  prescription  shall  be  allowed  in  fiivoiir  of  any  daioi 
upon  proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  ^ 
for  anv  less  period  or  number  of  years  than  the  period  or  number  men- 
tioned in  the  act  as  applicable  to  the  case. 

By  sect.  5.»  if  the  right,  al^ged  generally  in  an  action  on  the  case,  is 
denied,  all  matters  in  the  act  mentioned  and  provided,  which  shall  be 
a|]|>licable^  to  the  case,  shall  be  admissible  in  evidence  to  sustain  or 
rebut  such  allegation. 

The  use  of  an  open,  area,  as  a  timber-vard  or  sawpit,  for  twenty 
years»  will  not  entitle  the  owner  to  the  unobstructed  enjoyment  of  light 
and  air  under  the  above  act.    RoberU  v.  Macofd^  1  M,  4*  iM.  230. 

Before  this  act,  the  right  could  not  generally  be  established  by  mere 
user  where  the  premises  against  whidi  the  nght  is  sought  to  be  esta- 
blished, u  e.  the  servient  tenement,  were  under  lease,  or  in  possesaieo  for 
the  tenant  of  a  particular  estate.  Darnel  o.  Norths  1 1  East^  378.  But 
the  right  may  be  acquired  indefeasibly  in  such  case  under  sect.  3. 
Hence  the  easements  or  servitudes  aUna  mm  ioliendi  and  ne  hmiMut 
fjjffidaiur  may  now  be  ac^red  over  the  land,  as  it  seems,  without  the 
consent  of  the  landlord,  if  the  tenant  chooses  to  submit  to  them. 

Where  the  windows  are  allied  to  be  **  ancient,"  proof  of  enjoyment 
for  twenty  years  will  satisfy  the  idlegation*  TSroUer  v.  Hanit^  2  F.  ^  J^ 
285.  288.  An  enjoyment  for  nineteen  years  and  thirty  days,  followed 
hv  an  interruption  of  thirty-five  days  just  before  the  commencement  of 
the  suit,  b  sufficient  to  establish  the  right.  Flight  v,  Thomas^  lU.  4* 
J?.  688.  And  it  is  observable  that  the  words  "  claiming  right  thereto," 
used  in  sects.  I  and  2.,  are  omitted  in  sect.  3.    /M,  695. 

The  right  may  be  gained  by  an  implied  contract  not  to  derogate  from 
a  granL  Thus,  if  A.  sells  or  leases  a  house  to  B.,  he  cannot  after- 
wards build  on  his  (A.'8)  own  land,  so  as  to  obstruct  a  window  exiaU 
ing  in  the  house  at  the  time  of  the  conveyance.  Palmer  v.  Fleieher, 
1  i^ev,  122.  Nor  can  any  one  claiming  under  A.  obstruct  it.  CmUU 
V,  Gorham^  M,  ^  M,  396. ;  Swatub<uxnigh  v.  Coventry,  9  Bu^.  309. 
But  if  A.  first  sells  the  land  to  C,  and  then  the  house  to  B.,  it  is  quea- 
tionable  whether  B.  has  a  right  of  unobstructed  enjoyment  as  against 
C ;  see  Palmer  c.  Fleldier^  vUbi  euprd.  Where  the  owner  of  ja  house 
let  part  of  it  to  a  tenant,  it  was  held  that  the  tenant  could  not  erect  aa 
addition  to  the  front  of  his  house  so  as  to  obscure  the  shop  window 
of  his  landlord  existing  at  the  time  of  the  lease.  Rniere  o.  Bower^  R. 
4-  M.  24.  In  Compton  v.  Richards,  1  Price,  27.,  where  a  row  of  un- 
finished buildings  was  put  up  for  sale  by  auction  in  lots,  and  a  plan  of 
the  buildings  was  produced  at  the  sale,  which  each  purchaser 
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bound  to  conform  to  in  completing  them,  it  was  held  that  the  purchaser 
of  one  could  not  afterwards  make  an  addition  to  his  house  so  as  to  ob- 
struct the  windows  of  an  adjoining  house ;  and  this  without  reference  to 
priority  of  completion. 

The  Building  Act,  14  Geo.  3.  c.  78.,  will  not  enable  a  par^  to  build 
a  party-wall  so  as  to  darken  ancient  lights.  fVelU  v,  ody,  lM,4rfV. 
462. 

Bight  to  the  Bghtand  air,  how  lott.]  An  ancient  window,  bricked  up  for 
twenty  ;^iears,  loses  its  privilege.  lAtwrence  v.  Obee,  3  Camp,  514*  And 
the  privilege  may  be  released  by  disuse  for  even  a  less  time.  Thus, 
where  the  plaintiff  pulled  down  a  wall  with  an  ancient  window  in  it, 
« and  rebuilt  a  blank  wall,  and  seventeen  years  afterwards  reopened  a 
window  in  the  old  place,  it  was  held  that  the  window  had  lost  its  pri- 
vilege, there  being  no  apparent  intention  of  resuming  the  old  right  wnen 
the  wall  was  rcftmilt.  Moore  v,  Rawton^  SB,  ^  C.  332,  In  this  case 
tbe  defendant  had,  in  the  mean  time,  erected  a  building  which  would 
have  been  an  obstruction  of  the  old  light ;  but  it  does  not  appear  that 
any  such  act  was  necessary  in  order  to  prevent  a  resumption  of  the  old 
right ;  see  Gale  and  Whatley  on  Easements,  p.  361.  If  a  wall  with 
ancient  windows  is  rebuilt  in  advance  of  its  former  site,  and  windows 
are  placed  looking  in  the  same  direction  as  before  in  the  new  wall,  the 
new  windows  are  not  privileged.  Blanchard  v.  Bridges,  4f  A,  4^  E.  176. 
But  if  an  old  window  is  merely  enlarged,  no  part  of  the  space  occupied 
by  the  old  one  can  be  obstructed.  Chandler  v,  Thompson,  3  Camp,  80, 
A  window,  however,  may  be  so  altered  as  to  be  prejudicial  to  the 
owner  of  the  servient  land;  in  which  case  the  right  will  be  wholly  lost. 
Ganitt  v.  Sharp,  3  A,  q^  E,  S2«5. 

Proof  of  obstruction,]  It  is  sufficient  to  prove  that  the  plaintiff  can- 
not enjoy  his  lights  in  so  free  and  ample  a  manner  as  he  ought.  Cot* 
terell  v.  Griffiths,  4  Etp,  69.  And  where  the  plaintiff  had  only  a  qualified 
ngfat,  viz.  to  a  window  with  a  blind  attached  to  it  to  prevent  his  neigh- 
bour from  being  overlooked,  if  he  removes  the  blind,  ^et  his  neiffhbour 
cannot  build  so  as  to  exclude  more  light  from  the  plamtiff  than  before. 
S,  C.  ilnd.  The  diminution  of  light  must  be  such  as  to  render  the 
premises  sensibly  less  fit  for  occupation.  Parker  v.  Smith,  5  C,  JlrJP. 
438. ;  WeUs  v,  Ody,  1  C.  ^  P.  410. ;  and  ibid,  337. 
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CASE  FOR  DISTURBANCE  OF  COMMON. 

'.  In  an  action  on  the  case  for  disturbance  of  common,  the  declaration 
states  the  plaintiff's  right  of  common,  appurtenant  or  in  gross;  the  dis-. 
turbance  by  the  defendant ;  and  the  damage. 

Proof  of  right  of  common,]  The  proof  of  a  right  of  common,  where 
there  is  no  express  grant,  is  much  fiicilitated  by  8&3W.4.  c.7l^ 
irhich  enacts  (sect.  1.)  that  no  claim  that  may  be  lawfully  made  at 
^mmon  law  by  custom,  prescription,  or  grant,  to  a  right  of  common 
or  other  profit  or  benefit  from  or  upon  the  land  of  another,  except 
tfthes,  &c.,  shall,  where  such  right  shall  have  been  actually  enjoyed  dt 
any  person  claiming  right  thereto  without  interruption  for  the  full 
period  of  thirty  years,  be  defeated  by  shewing  only  that  such  right  Scc» 
iras  first  enjoyed  at  any  time  prior  to  such  period ;  but  such  cbim 
Quay  be  defeated  in  any  other  way  by  which  it  is  now  liable  to  be 
defeated  :  and  where  such  right  shall  have  been  so  enjoyed  for  sixty 
3'ears,  it  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
appear  that  it  was  taken  and  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing. 

Sect.  4,  5,  and  6.  have  been  alreacfy  in  part  recited,  ante,  p.  338. 

By  sect.  7.  the  time  during  which  a  person,  otherwise  capable  of  re- 
sisting a  claim,  shall  have  been  an  infant,  idiot,  non  compos,  covert,  or 
tenant  for  life,  or  during  which  any  suit  shall  have  been  pending  and 
shall  have  been  diligently  prosecuted  until  abatement  by  death,  shall 
be  excluded  in  the  computation  of  the  above  periods,  except  where  the 
right  is  declared  to  be  absolute  and  indefeasible. 

The  principal  decisions  upon  this  act  will  be  found  under  the  head 
Cote  for  Disturbance  of  Way,  post,  p.  342. 

The  plaintiff  need  not  prove  his  title  to  the  same  extent  as  he  has 
tset  it  out  in  his  declaration ;  for  the  disturbance  is  the  gist  of  the 
^action,  and  the  title  is  only  inducement.  B,  K.P,  75,  76. ;  I  Sound, 
346.  ff.  (n).  ^Thus,  if  he  states  that  he  was  possessed  of  a  messuage 
4ind  so  manj*  acres  of  land  with  the  appurtenances,  and  by  reason 
thereof  ought  to  have  common,  &c.,  this  allegation  is  divisible,  and  he 
may  prove  that  he  was  possessed  of  the  land  only,  and  entitled  to  the 
common  in  respect  of  such  laud.  Ricketts  v.  Salwey,  2  B.Jj^  A,  360. 
But  though  the  right  proved  may  be  larger  than  the  right  alleged,  it 
must  be  a  right  which  includes  the  one  alleged.  Bailey  v,  Appieyard^ 
SA.JIrE.  161. ;  and  see,  further,  the  cases  cited  ante,  p.  62.  An  al- 
legation of  right  of  common  for  all  the  plaintiff's  cattle,  levant  and 
couchant,  is  supported  in  evidence,  although  the  common  is  not  suffi- 
cient to  feed  all  the  cattle  for  any  leneth  of  time.  WUHs  v.  Wmd, 
8  Chilly's  Rep.,  297.  And  an  allegation  of  a  right  of  common  *'  for  all 
commonable  cattle,  levant  and  couchant,**  is  proved  by  a  grant  "  of  rea- 
sonable common  of  pasture."  Doidse  v.  Carpenter,  6  M,  Sf  S,  47.  An 
averment  that  the  plaintiff  was  entitled  to  common  of  pasture  for  all 
bis  cattle,  levant  and  couchant  upon  his  land,  is  supported  by  evidence 
that  the  plaintiff  was  a  part  owner,  with  the  defendant  and  others,  o^  a 
common  field,  upon  which,  af^er^tlie  corn  was  reaped,  and  the  field 
cleared,  the  custom  was  for  the  di^ei^nt  occupiers  to  turn  out  in  com- 
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mon  their  cattle,  the  number  being  in  proportion  to  the  extent  of  their 
respective  lands  within  the  common  field,  although  such  cattle  were 
not  maintained  upon  the  land  during  the  winter,  and  although  tii€ 
custom  proved  was  to  turn  out  according  to  the  extent  and  not  to  the 
produce  of  the  land  in  respect  of  which  the  right  was  claimed  ;  and  it 
was  also  held  not  to  be  necessary  for  the  plaintiff  to  state  his  rieht  to 
be  with  the  exception  of  his  own  land,  but  that  it  was  well  laid  to  be 
over  the  whole  common.  Cheesman  v,  Hardhant,  \  B,  ^  A.  706.  Where 
the  plaintiff  claimed  a  right  of  common  for  all  his  commonable  cattle, 
|ind  the  proof  was  that  he  had  turned  on  all  the  cattle  he  had 
liept,  but  nad  never  kept  any  sheep,  it  was  held  that  this  was  evir 
dence  of  a  right  for  all  commonable  cattle,  to  be  lefl  to  the  consi- 
deration of  the  jury.  Mcmifbld  v,  Pennington^  4fB.^C.  161.  Where, 
in  an  action  for  disturbance  by  cattle,  the  defendant  pleaded  a  right 
of  common  for  cattle  levant  and  couchant,  to  which  the  plaintiff 
replied  that  "  all  '*  the  cattle  mentioned  in  the  declaration  were  not 
levant  and  coitchant,  it  was  held  enough  for  the  defendant  to  shew  that 
some  were  levant  and  couchant ;  for  the  plaintiff  ought  to  have  new 
assigned  a  surcharge,  or  have  replied  that  the  "  said  cattle  "  were  not 
levant  &c.,  omitting  the  word  "  alt."  Botuen  v.  Jenkm,  6A,^JE.  91 1. 
Where  the  declaration  alleged  a  right  for  all  the  freemen  inhabiting 
within  the  borough  of  A.,  and  it  appeared  that  the  limits  of  the  borough 
were  enlarged  by  the  Municipal  Amendment  Act,  5. &  6  W.  4.  c.  76., 
this  was  held  a  variance;  for  the  ripht  bein|r  prescriptive  was  confined 
to  the  ancient  limits  ;  and  it  was  immatenal  that  tne  plaintiff  in  fiict 
inhabited  the  old  limits.  Beadttoorth  v,  Torkington^  1  Q,  B,  782.  A 
liberty  to  hunt,  hawk,  fish,  and  fowl  is  within  sect*  1.  of  the  Prescrip- 
tion Act,  and  may  be  exercised  by  servants.  Wickham  v.  Hawker.  7  M, 
4>r,63. 

Hearsay  is  admissible  to  prove  a  customarj'  rieht  of  common,  anii^ 
p.  28.,  but  not  to  prove  a  prescriptive  right,  strictly  private.  Mamjbtd 
V.  Penmngton,  ^B.^C,  161.  j 

The  disturbance  by  the  de^endanl,]  This  evidence  is  proper  on  a  plea  of 
"Sot  ^It^',  which  (fenies  the  wrongful  act,  and  not  the  right.  The  action 
Is  maintainable  against  another  commoner,  as  well  as  aeainst  a  stranger  { 
Atkinson  v.  Teasdale^  2}V.BLS\7,;  although  the  plaintiff  himselthai 
been  guilty  of  a  surcharge.  Hobton  v,  Todd,  4  T,  R,  71 .  But  in  an 
action  against  the  lord,  the  plaintiff  mutt  allege  a  surcharge,  and 
prove  it,  by  shewing  that  there  is  not  a  sufficiency  of  common  left  for 
him.  Smith  v,  Feverel,  2  Mod.  6.;  1  Sattnd.  846.  b,  (n).  Where  the  lord 
has  licensed  a  third  person  \o  put  cattle  on  the  common,  the  plaintiff 
may  declare  against  him  as  a  stranger  for  a  disturbance  generally  % 
JbuL  Uobson  v,  Todd,  4  T,  R.  73. ;  and  it  will,  it  seems,  lie  upon  thtf 
defendant  to  prove  the  licence,  and  that  he  has  not  exceeded  it,  and 
has  left  sufficient  of  common  for  the  plaintiff.     1  Saund,  346.  b,  (notes.) 

.  Competency  of  witness,}  A  witness  who  claims  common  appurtenant 
has  always  been  held  competent  for  another  party  claiming  the  like  sort 
of  common  ;  and,  since  3  &  4  W.  4.  c.  42.  a  customary  commoner  ii 
equally  competent  to  prove  the  custom.  Hojfle  v.  Coupe,  9  M.  4"  l^^ 
460. ;  Beadsuforth  v.  ^ridngton,  1  Q.  B,  785  n.  (a), 
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Damage^  In  an  action  against  a  stranger^  the  smallest  dama^  as 
carryinff  away  the  dung  from  the  common,  is  suffident  to  maintain 
the  action.  Pindar  o.  Wadswortk^  2  Eati^  154.  And  in  an  action 
against  another  commoner  for  surcharging,  it  is  sufficient  to  prove 
that  the  defendant  put  on  the  common  more  cattle  than  he  oad  a 
right  to  do,  without  proving  any  specific  damage.    Hobtan  v,  To(H 

Defence, 

This  beine  a  possessory  action,  the  defendant  may  shew  (under  a 
traverse  of  the  right)  that  the  common  has  been  inclosed  and  held  in 
severalty,  adversely,  for  upwards  of  twenty  years,  which  is  a  bar  to  the 
entry  of  the  commoner.  Hawke  v.  Bacon,  2  Taunt,  156.  Or  he  may 
•hew  an  extinction  by  unity  of  possession,  &c. ;  and  this  may  be  shewn 
under  a  traverse  of  the  right.    Post^  p.  343. 


CASE  FOR  DISTURBANCE  OF  WAY. 

In  an  action  on  the  case  for  disturbance  of  a  way»  the  declaration 
alleges  possession  of  certain  premises ;  a  right  of  way  appurtenant ;  and 
the  disturbance  by  the  defendant 

Proof  of  the  waif  ^Statute  2  4-  3  fT.  4.  c,  71.]  By  the  Prescriptioii 
Act,  2  &  3  W.  4.  c.  71.  s.  2.,  a  way  or  other  lawful  easement,  or  water- 
course or  use  of  water,  having  been  actually  emoved  by  a  persoii 
claiming  right  thereto  without  interruption  for  the  nill  period  of  twenty 
years,  tne  rifht  cannot  be  destroyed  by  shewing  onl^  tnat  the  way  was 
first  ei^veaat  some  time  {>rior  to  sucn  period ;  but  it  may  be  defeated 
in  any  otner  way  in  which  it  was  liable  to  be  defeated  at  Uie  passing  &[ 
that  statute ;  and  after  the  way  shall  have  been  so  eigoyed  for  the  fidl 
period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  it  was  ei\joyed  by  some  eon* 
aent  or  agreement  expressly  given  or  made  for  that  purpose  by  deed 
or  writing.  In  addition  to  the  provisions  in  sect.  4, 5, 6,  and  7.  (recited 
ttnti,  p.  £38.),  and  which  apply  to  ways  and  other  easements,  sect*  8. 
also  provides  that  when  land  or  water  upon,  over,  or  fit>m  which  any 
way,  or  other  convenient  (easement  ?)  watercourse,  or  use  of  water 
mix  have  been  enjoyed  or  derived,  has  been  held  under  any  term  of 
life,  or  years  exceeding  three  years,  the  term  of  enjoyment  during  such 
term  shall  be  excluded  in  the  computation  of  the  period  of  forty  year% 
in  case  the  claim  shall,  within  three  years  next  aner  the  end  or  deter- 
mination of  the  term,  be  resisted  by  a  person  entitled  to  any  reversion 
expectant  on  it.  So  much  of  sect.  5.  as  prescribes  the  form  of  plead- 
ing the  enjoyment  **  as  of  right "  will  be  found  under  the  head  of 
Ttetpau,  -—  Plea,  of  Ri^ht  of  Way. 

Upon  the  construction  of  this  statute  the  following  decisions  havi 
occurred. 
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In  order  to  establish  a  right  of  way  by  enjojrment  fbr  twenty  yean 
k  muat  be  proTed  that  the  claimant  has  enjoyed  it  for  the  full  period 
raquiredy  and  that  he  has  done  so  **  as  of  right."  Therefore  if  the  way 
ahall  i^pear  to  have  been  onoyed  by  the  claimant,  not  openlv,  and  in 
die  manner  that  a  person  rightfoUy  entitled  would  have  used  it,  but  by. 
atealth,  as  a  trespasser  would  have  done;  if  he  shall  have  occaiiionally 
asked  thepermission  of  the  occupier  of  die  land,  no  title  would  be  ao» 
quired.  For  the  same  reason  it  would  not,  if  there  had  been  unity  of 
possession  during  all  or  part  of  die  time;  for  then  the  claimant  would 
not  have  enjoy^  as  ot  right  the  etuement^  but  the  soil  itself.  80 
it  must  have  been  ei^oyed  without  interruption.  Agmn,  such  claim 
aaay  be  defeated  in  any  other  way  by  which  tne  same  is  now  liable  to  be 
denated  ;  that  is,  by  the  same  means  by  which  a  similar  claim,  arising 
by  custom,  prescripdon,  or  grant,  would  now  be  defeasible;  and  there- 
lore  It  may  oe  answered  by  proof  of  a  grant ;  or  of  a  licence,  written 
or  parol,  for  a  limited  period,  comprising  the  whole  or  a  part  of  the 
twenty  years;  or  of  the  absence  or  ignorance  of  the  parties  interested 
in  opposing  the  claim  and  their  agents  during  the  whole  time  that  it 
ivas  exercised.  See  the  judgment  of  the  court  in  Bright  v.  Walker^ 
1  C,M.^  R,  219.  Where,  in  an  acdon  of  trespass,  the  defendants 
pleaded  that  they  had  for  twenty  years,  as  of  right  and  without  inter* 
niption,  used  a  riffht  of  way,  Parle  B.  observed,  **  the  issue  is  whether 
the  occupiers  of  the  closes,  of  right  and  without  interruption,  have  had 
the  use  and  enjoyment,  as  they  insist,  under  this  issue  :  therefore  tfaev 
must  shew  an  uninterrupted  rightful  enioyment  for  twenty  years.  If 
they  had  enjoyed  it  for  one  week,  and  not  for  the  next,  and  so  on 
alternately,  their  plea  would  not  have  been  proved.  In  the  present 
case  the  permission  asked  for,  and  given,  shews  that  the  occupiers  of 
the  closes  did  not  enjoy  the  way  '^  as  of  right,"  **  and  that  they  also 
did  not  ei\joy  it  uninterruptedly."  Lord  Lyndhurst  O.  B.  also  said^ 
^  the  simple  issue  is,  whether  there  has  l)een  a  continued  enjoyment  of 
the  way  tor  twenty  years ;  and  any  evidence  negativine  the  continuance 
is  admissible.  Every  time  that  the  occupiers  asked  for  leave,  they 
admitted  that  the  former  licence  had  expired  and  that  the  continuance 
of  the  enjoyment  was  broken.**  Monmouth  Canal  Compantf  v.  Harford^ 
lC.Jlf.4-i2.631. 

The  enjoyment  meant  by  the  statute  is  an  open,  notorious  one^ 
without  particular  leave  at  the  time,  by  a  person  claiming  to  use 
without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right, 
whether  strictly  legal  by  prescription  and  adverse  user,  or  by  deed  con« 
ferring  the  right ;  or,  though  not  strictly  legal,  yet  lawful  to  the  extent 
of  excusing  a  trespass,  as  by  a  consent  or  agreement  in  writing  not 
under  seal  m  case  of  a  plea  of  forty  years,  or  by  such  writing  or  parol 
consent  or  agreement,  contract,  or  licence,  in  case  of  a  plea  of  twenty 
years.  Seejudgment  of  the  court  in  Tickle  v.  Brown^  4  A.  4*  ^* 
869.  389.  Therefore,  an  annual  payment  for  the  use  of  the  way  will  de» 
feat  an  enjoyment  for  even  forty  years.  iS^.  C.  So  will  proof  of  leave 
and  licence.  Beasley  v.  Clarke,  2  I^ew  Ca.  705.  Proof  that  the  plun- 
tiffi  before  the  commencement  of  the  period,  held  the  right  under  a 
lease,  is  evidenoe  from  which  the  jury  may,  if  they  think  proper,  inftr 
a  permissive  enjoyment  after  its  expiration.  Cla^  v.  Shatxeray,  2  JC 
4^  Rob.  944.  Unity  of  possession  disproves  the  eiyoyment  of  tne  ease- 
ment Of  tuch,     OfUey  v.  Gardiner^  4  Jlf.j-  ^.496.;  Clayton  v.  Corby, 
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2Q.B.S\X  Where  an  easement  has  been  enjoyed  withoot  the  know- 
ledge of  either  party,  the  user  will  not  establish  the  right ;  as  whefe  the 
owner  of  a  house*  built  twenty  years  a^  on  land  czoavated  by  a  minc^ 
cUuiued  the  easement  of  preventing  his  ndghboor  from  raining  in  hif 
own  land  so  as  to  injure  the  houset  it  was  held  that  the  period  did  not 
be^n  to  run  until  his  neighbour  was  aware  of  the  excavation  under  the 
Jiouse:  Partridge  v,  Scotl^  3^f.4-  ^.220.  An  enjoyment  for  fifl^ 
'3  ears  down  to  witliin  a  few  years  before  action  brought,  when  it 
ceased,  will  not  establish  a  right  of  way.  Parker  r.  MiickeU^  V\  A.i 
E.  788. 

If  there  be  ten  years'  enjoyment  of  a  ri^t  of  way,  and  then  a  ces* 

.sation  under  a  temporary  agreement  for  another  ten  years,  yet  this 

•may  be  a  sufficient  enjoyment  of  the  old  r^ht  for  twenty  yean  to  make 

it  indefeasible  under  the  statute;  for  the  agreonent  to  suspend  the 

enjoyment  of  the  right,  does  not  extinguish,  nor  is  it  inconustent  with 

the  right.     So  if,  instead  of  a  direct  patli  from  A.  to  B.,  another  traok 

over  the  plaintiff's  land  from  A.  to  C,  and  thence  to  B.,  had  been 

substituted  by  the  parol  agreement  of  the  parties  for  an  indefinite  tiuM^ 

jet  the  user  of  the  substituted  line  may  be  considered  as  substantially 

•an  exercise  of  the  old  right,  and  evidence  of  the  continued  enjoyment 

of  it.     Per  Patteson  J.,  Patfne  v.  Shedden^  1  M.  4*  Rob.  383.     8o  aa 

•alteration  in  part  of  the  channel  of  a  watercourse  flowing  over  the 

'pldntifi'^s  land  will  not  be  such  an  interruption  as  will  defeat  the 

right  or  destroy  the  identity  of  the  stream.     Semb,  Hall  v.  Swifts  4  Niem 

Ca.  381.    Nor  will  an  accidental  natural  intemiption,  as  a  dry  seasoi^ 

defeat  it.  S.  C,    An  interruption  under  this  act  must  be  by  the  owner 

of  the  hcus  in  quo  (i.  e.  of  the  servient  land.)    Per  Parke  B.  in  CMef 

*  V.  Gardiner,  ^M.^T  ^-  "^d?.  Where  non-nser  of  a  way  for  a  year  10 
.proved  by  the  defendant,  he  may  also  prove  pa}*ment  of  an  acknowled^ 
ment  for  the  user  just  before  the  non-user,  in  order  to  rebut  the  inference 

-  of  a  mere  voluntary  forbearance  on  the  part  of  the  claimant.  Tickle  v. 
.Brown,  ^A,iE,  369. 

By  sect.  7.,  where  the  person,  who  ought  to  resist  the  claim  of  i%ht, 

is  under  certain  disabilities,  or  is  tenant  for  life,  the  period  of  die- 

ability  or  of  the  life  estate  is  to  be  excluded  from  the  periods  of  twenty  or 

of  thirty  years.   If  therefore  any  such  disability  occurs  during  the  twen^ 

or  thirty  years  next  before  the  suit,  the  claimant  must  make  up  the  full 

period  by  proof  of  user  bdfore  it  began ;  and  the  whole  period  of  twenty 

or  thirty  years  to  made  up  will  be  deemed  to  be  next  before  the  suit 

i  within  the  meaning  of  the  acL    Thus  where  defendant  pleaded  ei\jojP> 

ment  of  a  profit  in  alieno  solo  for  thirty  years,  to  whicA  the  plaintiff 

-replied  a  tenancy  for  life  for  twenty-five  years  out  of  the  thirty,  to 

which  defendant  rejoined  that  the  life  estate  did  not  continue  diu^ 

•ang  the  thirty  years,  and  defendant  proved  an  enjoyment  frpm  1761 

.to  J 785,  and  from  1834  till  action  brought  in  1840,  the  defendant  was 

^held  entitled  to  a  verdict.     Clayton  v.  Corby,  2  Q.  ^.813*    But,  semb^ 

.auch  disability  will  not  prevent  a  Ic^l  interruption,  submitted  to 

.during  it,  from  defeating  the  claim.    Per  Cur,  ibid. 

Under  sect.  8.  a  tenancy  for  term  of  life,  or  of  years  exceeding  three, 

•  will  be  excluded  from  the  computation  of  fortv  years  (applicable  to  wavB 
"Bud  watercourses),  only  on  condition  that  the  claim  is  resisted  by  the 
.reversioner  within  three  years  after  the  determination  of  the  term* 

}Vrighi  V.  WUUanu,  1  M.  4-  W.  11. 
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..  In  Bngki  v.  WaOur^  IC.M.S^  R.  21d.,  a  way  had  been  used  ad* 
Tersely  for  twenty  jears  over  land  in  possession  of  a  lessee  who  held 
•under  a  lease  for  liyes  granted  by  a  bishop,  and  it  was  held  that  this 
user  gave  no  right  as  against  the  bishop,  and  did  not  afibct  the  see.  It 
was  also  held  ttiat  no  n^t  was  gained  as  against  the  bishop's  lessee. 
The  grounds  of  this  decision  are  thus  explained  by  Parke  B.  in  deliver* 
ing  the  judgment  of  the  court;  "  If  the  enjoyment  takes  place  with  the 
^ftcqutescence  or  by  the  laches  of  one  who  is  tenant  for  life  only,  the 
question  is,  what  is  its  effect  according  to  the  true  meaning  of  the 
statute  3  W.  4  ?  Will  it  be  good  to  g^ve  a  right  aj^inst  the  see,  and 
those  claiming  under  it  by  a  new  lease,  or  only  against  the  termor  and 
his  assigns  during  the  coutinuance  of  the  term,  or  will  it  be  altogether 
invalid  ?  In  the  first  phice  it  is  quite  ^lear  that  no  right  is  gained 
against  the  bishop;  whatever  construction  is  put  on  the  seventh 
section,  it  admits  of  no  doubt  under  the  eighth."  **  It  is  quite  certain 
that  an  enjojrment  of  fortv  years  instead  of  twenty,  under  the  circum* 
stances  of  this  case,  would  have  given  no  title  against  the  bishop,  as  he 
jBtght  dispute  the  right  at  any  time  within  three  years  after  the  ex» 
piration  of  the  lease ;  and  if  the  lease  for  life  be  excluded  from  the 
Miger  period  as  against  the  bishop,  it  certainly  muHt  from  the 
shorter.  Therefore  there  is  no  doubt  but  that  this  possession  of  twenty 
jears  gives  no  title  as  against  the  bbhop,  and  cannot  affect  the  right  of 
the  see.  The  important  Question  is,  whether  this  enioyment,  as  it 
cannot  give  a  title  against  all  persons  having  estates  in  tne  locut  in  quo^ 
gives  a  title  against  the  lessee  and  defendants  clauning  under  him,  or 
not  at  all  ?  '*  **  Upon  the  fullest  consideration,  we  think  that  no  title  at 
all  is  gdned  by  an  user  which  does  not  give  a  valid  title  against  all,  and 
permanently  affect  the  see.  Before  the  statute  this  possession  would 
indeed  have  been  evidence  to  support  a  plea  or  claim  by  non-existing 
grant  from  the  termor  in  the  locits  in  quo^  to  the  termor  under  whom 
the  plaintiff^  claims,  though  such  a  claim  was  by  no  means  a  matter  of 
ordinary  occurrence  ;  and  in  practice  the  usual  course  was  to  state  a 
grant  by  an  owner  in  fee  to  an  owner  in  fee.  But,  since  the  statutCf 
such  a  qualified  right,  we  think,  is  not  given  by  an  enjoyment  for  twenty 
years.  For  in  the  first  place  the  statute  is  for  shortening  the  time  of 
pretenption^  and  if  the  periods  mentioned  in  it  are  to  be  deemed  new 
times  of  prescription,  it  must  have  been  intended  that  the  ei\joyment 
for  those  periods  should  give  a  good  title  against  all,  for  titles  by  im» 
memorial  prescription  are  absolute  and  valid  against  all.  They  are 
such  as  absolutely  bind  the  land  in  fee.  And  in  the  next  place  the 
statute  no  where  contains  any  intimation  that  there  may  be  different 
classes  of  rights  qualified  and  absolute,  valid  as  to  some  persons  and 
invalid  as  to  others.  From  hence  we  are  led  to  conclude  that  an  enjoy- 
ment of  twenty  years,  if  it  give  not  a  ^ood  title  against  all,  gives  no  title 
at  all ;  and  as  it  is  clear  that  this  ei^oyment,  whilst  the  land  was  hdd 
by  a  tenant  for  life,  cannot  affect  the  reversion  in  the  bishop  now,  and 
is  therefore  not  good  against  every  one,  it  is  not  good  as  agmnst  any 
one,  and  therefore  not  agmnst  the  defendant." 

jRt^  of  way,  bow  proved,!  The  proof  of  the  right  will,  of  course, 
depend  upon  tne  nature  of  the  way  claimed,  and  the  foundation  of  the 
claim.    A  private  way  is  usually  claimed  by  grant,  prescription,  custom, 
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othfts^ofBOfBDt,  M  of  rigfat»  Ibr  twenty  or  foctj  yews  under  tbe  stnCule 
alieadjr  refierred  to. 

The  particukr  description  of  wi^,  ns  a  csrt-«ay,  horse-wi^v  or  loot- 
way,  most  be  proved  ;  and  eridence  of  user  €»f  a  rig|it  of  way  for  aB 
nanner  of  oom^ger,  does  not  necessarily  prove  a  ridit  of  wi^  for  sll 
manner  of  eattie^  tboogfa  it  is  evidence  to  go  to  ne  jury.  Bmilai'd 
v^Ihion,  1  T\umt.  279.  Where  a  wav  was  stated  to  be  for  ''horses^ 
€oa<»es,  carts,  snd  carriages,"  snd  the  evidfloce  was  diat  carts  of  a 
particolar  description,  and  loaded  in  a  particular  nanner,  cookL  not 
pass  along  the  way,  it  was  held  to  be  no  variance.  B,  r.  L^fom,  R.  ^ 
M,  151.  Evidence  of  user  of  a  wi^  with  liOTsa,  carts,  and  carriages^ 
for  certain  purposes,  does  not  necenarfly  prove  a  rwht  of  way  for  nff 
purposes,  but  tne  extent  of  the  fight  is  a  qoestion  K»r  the  jury  under 
all  the  circumstances  of  the' case;  and  where  the  claimant  uses  it 
for  all  purposes  for  which  he  has  occasion,  it  is  evidence  of  a  general 
ri^tofway.  CawEng  v.  Himnaim^  ^  M.  ^  W.  %^5.  A  r^  of  way 
to  **  lead  "  manure  implies  tne  use  of  carts,  and  is  not  proved  by  the 
grant  of  a  foofe»way,  and  way  for  horses  and  cattle.  BrmUam  «.  HM^ 
1  Q.  J9. 798. 

The  tenrnm  of  the  way,  as  stated  in  the  declaration,  must  be  proved* 
Thus  the  daim  of  a  procriptive  r^t  of  way  fixxn  A.  over  the  d^ 
fondant's  dose  unto  D.,  is  not  supported  if  it  appear  that  a  doae^ 
called  C,  over  which  the  way  once  led  and  which  adijoina  to  D.,  was 
formeriy  possessed  bv  the  owner  of  dose  A.,  and  was  by  him  convqred 
in  fee  to  another  witnout  reserving  the  risht  of  way  ;  for  thereby  it  m^ 
pears  that  the  prescriptive  right  of  my  does  not,  as  claimed,  extend 
•nio  jD.,  but  stops  short  of  it.  WrigJU  v.  Jtattroy,  1  Eagt,  377.  See 
Shtytwn  V,  LewAwaUe^  3  B.  ^  Ad,  226.,  /nwC,  title,  **  Treapau.*  Tbe 
I^aintiff  might  perhaps  have  alleged  and  established  a  r^t  of  way 
towards^  but  certainly  not  wifo,  tbe  termmtu.  Per  Lord  Kenyon* 
1  East,  381.  The  words  "towards  and  unto"  do  not  necessarily 
imply  a  straight  road,  but  admit  of  angular  deviations.  R.  «.  Mmt' 
cmontu  ofDownMlure,  ^  A,  ^  £.  232.  Where  the  defendant  in  trespass 
prescribed  in  his  plea  for  an  occupation  way  from  his  own  doae^ 
^  unto,  throngli,  and  over  the  ssid  several  doses,  in  which,  &c  to  and 
onto  a  certain  highway,"  and  it  appeared  at  the  trial  that  one  of  the 
intervening  doses  was  in  the  possession  of  the  defendant  himsdC  the 
prescription  was  hdd  to  be  proved.  Jackion  v,  ShUBto,  died  1  Bati, 
881.  Variances  of  this  kind  are  now  of  less  importance  since  the  act 
for  the  amendment  of  them,  ante,p,  67.  If  the  declaration  alleges  the 
way  to  be  enjoyed  **  by  reason  "  of  a  messuage,  it  will  not  be  supported 
by  proof  of  a  right  independent  of  it.     Fentiman  v.  Smitk^  4  Eai,  107. 

As  to  presumptive  evidence  of  a  grant  of  way,  see  oal^,  p.  22,  23. 

Hearsay  evidence  is  admissible  to  prove  a  public  way ;  but  not  m 
private  one,  see  ante^  p.  28,  29,  30. 

Dutmrbamce  by  the  defendant^  The  plaintiff  mutt  prove,  on  a  plea 
of  Not  guilty,  some  disturbance  by  the  defendant ;  and  where  the  action 
is  for  a  nuisance  in  a  highway,  he  must  prove  the  special  damage  if  put 
in  issue  by  the  plea.     WUke*  v.  Hungerford  Market  Co^  2  New  Cb.  81. 
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By  the  rules  of  H.  4.  W.  4.,  in  an  action  on  the  case  for  obstructing 
a  right  of  way,  die  plea  of  the  fleneml  issue  vill  operate  as  a  denial  (u 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way. 

The  defendant  may  shew,  on  a  traverse  of  the  right,  that  it  has 
ceased  to  exist ;  as  that  the  way  h&s  been  extinguisheaby  an  inclosure 
act,  &c.,  or,  if  claimed  by  presumed  grant,  that  during  the  adverse  us^ 
the  land  was  in  the  possession  of  a  tenant.  If  the  way  is  claimed  as  a 
way  of  necessity,  the  defendant  may  shew  that  the  plaintiff  can  approach 
the  place  to  which  it  leads  over  bis  own  land,  and  that  consequently 
the  way  of  necessity  has  ceased.  Holmet  v.  Goring,  2  Bing.  76.  So 
he  may  prove  that  the  way  was  only  a  way  by  sufferance  during  the 
pleasure  of  himself  and  the  plaintiff;  Reignolds  v.  Edwards^  WUlety 
282. ;  as  evidence  of  which,  he  may  shew  that  he  has  kept  a  gate  &c« 
across  the  road,  or  that  the  plainti£r  has  paid  him  a  compensation  for 
the  use  of  the  way.  He  may  also  shew  tnat  the  rieht  of  way  has  been 
renounced  and  abandoned  by  acquiescing  in  an  obstruction  for  more 
than  twenty  years.  Bower  v,  Hm,  1  J^ew  Ca,  555.  But  where  a  party 
was  entitled  to  pass  along  a  navigable  drain  from  his  land  to  the  river» 
and  the  owner  of  the  land  lower  down  erected  a  permanent  obstruc- 
tion across  the  drain,  it  was  held  that  the  circumstance  of  part  of  the 
drain  having  been  impassable  for  sixteen  years  from  an  accumulation  of 
mud,  did  not  deprive  the  party  of  his  right  to  sue  for  such  obstruction. 
.IM,  Where  the  plaintiff  complains  of  an  injury  arising  from  an  ob- 
struction in  a  highway,  the  defendant  may  prove  that,  by  using  common 
caution,  the  plaintiff  might  have  avoided  it.  BuUerfield  v.  Forrester, 
1 1  JSasl,  60.  The  defendant  may  also  prove  a  release  of  the  right  by  a 
substantial  alteration  in  the  original  object  of  the  grant  of  way :  thus 
where  a  way  is  granted  to  an  open  piece  of  ground  "  now  used  as  a 
wood-house,"  the  grantee,  though  not  bound  to  continue  to  use  it  as  a 
wood-house,  cannot  use  the  way  for  a  dwelling-house  built  thereupon. 
Allan  V.  Gomme,  llA.^E.  759. 

Unity  of  possession  is  also  an  extinguishment  of  an  easement ;  but 
where  ue  party  has  different  estates  in  the  two  pieces  of  land,  as  an 
estate  in  fee  in  the  land  over  which,  and  a  term  of  years  in  the  land  in 
respect  of  which,  the  easement  exists,  the  easement  is  suspended  only, 
and  not  extinguished.     Thomas  v.  Thomas^  2C,M,^  R,  34. 

The  declarations  of  a  previous  occupier  or  tenant  of  the  dominant 
tenement,  that  he  was  entitled  to  the  way  only  by  permission,  were  not 
evidence  to  defeat  the  claim  of  a  way  before  2  &  3  W.  4.  c.71.;  but, 
9emb,,  they  are  admissible  since  that  act.  See  Tickle  v.  Brown,  4iA,^ 
S.  369. 378. ;  and  ante,  p.  36. 
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CASE  FOR  DISTURBANCE  OF  WATERCOURSE. 

The  principal  all^ations  in  the  declaration  are  usually,  1.  The  po^ 
session  of  a  mill,  meadow,  or  other  tenement,  in  respect  of  which  the 
right  of  water  is  enjoyed  ;  2.  The  right  to  Uie  water ;  3.  The  distur- 
Mjnce ;  4.  The  damage. 

Proof  of  poiteuion.}  This  must  be  traversed,  and  is  not  put  in  issue 
by  a  plea  of  Not  guilty ;  and  where  the  inducement  unnecessarily  and 
irrelevantly  stated  that  a  close  therein  mentioned  was  used  as  a  private 
road,  it  was  held  unnecessary  to  pro?e  such  user.  Dukes  v,  GoMng, 
1  New  Ca.  588. 

Proof  of  the  ri^  to  the  water.]  A  traverse  of  the  right  does  not 
put  in  issue  the  possession  of  the  tenement  in  respect  of  which  it  is 
eiyoyed.  Nor  does  the  plea  of  Not  guilty  put  in  issue  the  wrong* 
fulness  of  the  diversion.     Frankum  v,  Falmouth,  2  A.^  E,  453. 

The  provisions  of  the  PrescrintioA  Act,  2  &  3  W.  4.  c.  71.,  which 
apply  to  ways  or  watercourses,  nave  been  already  referred  to,  anti, 
p.  338.  342.,  and  the  decisions  on  the  statute  upon  rights  of  way  are 
generally  also  applicable  to  rights  of  water. 

When  the  right  is  enjoyed  b^  some  grant  or  licence  unconnected 
with  the  land  benefited  by  it,  it  is  a  variance  to  allege  the  enjoy- 
ment by  reason  of  the  possession  of  the  land.  Fentinum  v.  Swutk^ 
4  East,  107. ;  HewKns  o.  Shippam,  5  B.^rC,  221.  So  where  the  plain- 
tiff claimed  a  watercourse  by  reason  of  a  mill,  and  the  jury  found  a  dia- 
turbanceof  the  right  as  enjoved  before  the  erection  of  the  mill,  the  finding 
was  held  not  to  support  the  claim.  Frankum  v.  Falmouth^  ubi  suprZ. 
The  right  may  be  gamed  though  the  channel  for  the  water  be  wholly 
artificial,  and  made  for  a  different  purj^ose;  as  where  the  owners  of  a 
brewery  had  enjoyed  the  use  of  water  issuing  for  twenty  years  out  of 
the  mouth  of  a  disused  adit  made  to  drain  mines,  it  was  held  that 
the  mine  owners  could  not  afterwards  resume  the  working  of  the 
mines  so  as  to  infect  the  water.  Magor  v.  Chadwidc^  11  A,^E.6llh 
If  however  the  adit  water  has  been  used  with  notice  of  the  inten- 
tion to  resume  the  workings,  or  under  circumstances  fi-om  which  such 
notice  must  be  necessarily  inferred,  or  if  there  be  a  local  custom  to 
resume  them  at  any  time,  it  seems  that  no  right  will  be  thereby  gained. 
8.  C,  and  Arkunighi  v.  GtU,  5  M*i  H^  231  ;  and  quaere,  whether  such 
a  custom  mav  not  be  shewn  on  a  traverse  of  the  right?  Magor  v. 
Chaduiidc,  \\A.ir  E.  572.  n.  (a). 

A  right  to  water  is  not  destroyed  by  a  partial  alteration  in  the 
direction  of  the  stream  by  the  claimant ;  Haflv.  Swift,  4  New  d.  381  ; 
nvr  by  an  interruption  occasioned  by  a  dry  season,  S,  C. ;  nor  by  an 
alteration  in  the  machinery  of  the  mill  turned  by  it,  if  not  prejudicial 
to  others  cntitlc^l  to  the  same  water.  Saunders  v,  Newnutn,  IB^S^A,  258. 
Where  the  plaintiff^  bj^*  oral  licence,  has  permitted  the  defendant  to  erect 
a  permanent  work  which  has  lessened  the  supply  of  water,  he  cannot 
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afterwards  sue  for  the  injury.    Liggiiu  o.  Inge^  7  Bing.  682.     See 
gmerally  on  the  right  to  flowing  water.  Mason  v.  HUL  5B,^  Ad,  L 

Proof  of  ditiurbance.]  In  an  action,  for  contaminating  a  well  by 
erecting  a  cesspool  near  it,  the  plea  of  Not  GuHty  put  in  issue  as  well 
the  fact  of  tne  erection  as  that  ofthe  consequent  contamination. 
^V/oa  r.  Sekolrfield^  9  M.  ^  W.  065.  Where  the  plaintiff  complained 
of  a  diversion  of  the  water  of  his  pond  by  cutting  and  continuing  a 
aewer  near  it,  and  it  appeared  that  the  defendant  had  druned  the  pond 
before  the  sewer  was  made,  in  order  to  make  it,  but  that  the  sewer 
'when  made  did  in  fact  prevent  the  pond  from  refilling,  it  was  held  that 
the  alleged  disturbance  was  proved.  Dukes  o.  GoHling,  1  New  Ca,  588; 
A  slight  temporary  damage  by  muddying  the  water  of  a  well  will  not 
support  an  action.  Ttn^lor  v,  Bennett^  7  C,  Sp  P,  329.  So  if  the  plaintiff 
takes  water  out  of  his  stream  and  thereby  withdraws  some  from  the 
pond  of  another  below,  this  b  not  actionable,  unless  there  be  a  diver* 
-aion  of  the  stream*    Smart  o.  Siuted,  Com.  Dig.  Action   for  Ntdsanoe 

A  reversioner  may  sue  for  damage  done  by  the  erection  of  a  water- 
BDOut  on  the  contiguous  premises,  if  the  jury  find  it  to  be  injurious  to 
-the  plaintiff's  reversion.     T\u^cer  v.  Newman^  11  A.^  E.  iO. 


CASE  FOR  DISTURBANCE  OF  PEWS. 

The  declaratton  states  the  possession  of  a  messuage ;  the  right  by 
reason  thereof  to  use  a  pew  in  the  parish  church  during  service ;  and  the 
-disturbance  of  the  right  by  the  defendant. 

Proof  ofthe  right  to  a  pew."]  The  right  must  be  by  prescription  or  a 
facnltv,  and  must  be  annexeci  to  a  particular  messuage  ;  mere  user  of  a 
pew,  however  long,  if  unconnected  with  a  particular  house,  is  not  suffi- 
cient evidence  of  a  right.  Stocks  v.  Booth,  1  T.  R,  428. ;  Mamwaring 
V.  Giles,  5  B.  ^  A.  356.  And  even  where  the  occupiers  of  a  certain 
house  have  used  a  pew  for  many  years,  the  jury  are  not  bound  to  pre* 
Bume  a  faculty ;  Morgsn  v.  Curtis,  ^  M,S^  R.  389. ;  but  they  may  be 
justified  in  presuming  one ;  and  long  possession,  without  proof  of  the 
actual  origin  of  it,  will  be  evidence  of  a  prescriptive  right  as  against  a 
wrong  doer.  Griffith  v.  Matthews,  5  T.  R,  296. ;  Rogers  v.  Brooks^  1 
T.  R.  431.  n.  (a).  Repairs  done  to  the  pew  by  the  owner  of  the 
house  are  evidence  of  a  prescriptive  annexation  to  the  house ;  but  as 
against  strangers,  other  than  the  Ordinary,  such  proof  is  not  indispen* 
sable.     Kentick  v.  Taylor^  1  WUs.  326. 

There  may  be  a  I^al  prescriptive  right  to  a  pew  in  the  body  of  a 
church  enjoyed  in  respect  of  a  house  out  of  the  parish.  Lousley  v. 
Hayward,  1  Y,8f  J.  583.    But  see  Byertey  v.  Windus,  5  B.4r  C,  I. 

The  use  of  a  pew,  being  an  easement  enjoyed  upon  the  land  of  an* 
other,  appears  to  be  within  sect.  2.  of  the  Prescriptive  Act,  2  &  3  W.  4b 
G.  71. 
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CASE  FOR  INFRINGING  PATENTS. 

The  declaration  usually  alleges,  1.  That  the  plundff  was  the  first 
inventor ;  2.  The  grant  of  the  letters  patent ;  3.  The  specification  and 
enrolment  thereof;  4.  The  several  breaches  of  the  patent  right  con^ 
gained  of.  The  general  issue  only  puts  in  issue  the  alleged  breaches. 
The  other  allegations  must  be  specially  denied  by  other  pleas.  The 
following  are  some  of  the  issues  commonly  raised  in  this  action. 

TiuU  ike  phmtiff  is  not  the  first  inventor  ;  or  the  hwentitm  not  new,} 
The  plaintiff  must,  in  the  firat  instance,  give  slight  evidence  of  the 
nature  and  novelty  of  the  invention.  T^wmer  «•  Winter^  1  T.  R,  606. 
It  is  sufficient  to  call  an  experienced  person,  who  will  say  that  he  never 
heard  of  the  invention  before.  Manion  v,  Manton^  Dav,  Pat.  Ca,  350. 
A  manufacture  newly  imported  into  this  kingdom  is  new  within  the 
patent.  B,  N.  P,  75.  To  invalidate  the  chum  of  novelty,  it  is  not 
enough  to  shew  that  such  an  article  had  been  made  before  by  another 
person,  if  never  brought  into  public  use,  nor  seen  bv  the  plaintiC 
Lewii  V.  Marling,  10  S,  4;  ^-  22* ;  Jones  v.  Pearce,  Godson  on  Patents^ 
Snppl,  p.  10.  But  the  prior  use  may  avoid  it,  though  not  general ;  it 
is  enoi^h  that  the  use  was  not  in  secret.  Carpenter  v.  SnM,  9  M.  ^ 
W,  300. ;  and,  per  Lord  Abinger  C.  B.,  "  Thf  cases  of  I^ewis  v.  Jlfor- 
Sng^  and  Jones  v.  Pearce,  proceeded  on  the  cround  of  the  former  ma- 
chmes  being,  in  truth,  mere  experiments  which  failed."  Where  the 
claim  is  of  a  new  process,  it  is  not  supported  by  proof  of  an  innrnve* 
ment  in  an  old  process.  Gibson  v.  Brand,  4  M,^  G,  179.  198.  Where 
the  invention  claimed  was  an  improved  construction  of  chairs,  and  the 
defendant  both  denied  the  invention  and  that  the  specification  described 
ity  and  the  jury  found  that  another  person,  B.,  had  before  invented  and 
aold  duurs  on  the  same  principle,  but  that  the  olaintiff  had  discovered  the 
^  pra^ical  purpose  to  which  it  is  now  applied :"  Held,  that  the  plaint^ 
was  not  entitled  to  a  verdict ;  the  descnption  in  the  specification  beiqg 
one  which  in  fiict  included  the  prior  invention  of  B.  Mnter  o.  Mower, 
6A.4rE.  735.  Prior  publication  in  a  book  is  a  sufficient  answer  to 
the  novelty.  pr»  Brewster's  case,  cited  bv  Alderson  B.,  2  M.4r  W. 
553 — 4.  But  it  is  no  answer  that,  since  the  grant  of  the  patent  uid 
before  the  enrolment  of  the  specification,  another  has  enrolled  a  pa- 
tent for  the  same  discovery.    Comisk  v.  Keene^  3  New  Ca.  570.  588. 

Proofof  letters  patent,]     See  mt/r,  p.  73. 

Proof  of  enrolment  of  a  n>ecificationJ]     The  enrohnent  is  to  be  proved 

>t  the 


by  an  examined  copy  of  the  original  on  the  rolls  of  the  court  of 
Chancery. 

Tlkat  the  specification  does  not  trufydescribe  the  invention  or  how  it  is  to 
he  peHbrmedA  The  specification  stated  the  use  of  bituminous  schistus^ 
and  tnat,  bdfore  it  is  used,  the  sulphuret  of  iron  should  be  separated 
firom  it :  On  the  trial  it  appeslred  that  all  such  schistus  in  this  country 
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foiiiid  combined  with  that  stilphuret:  Held,  that,  as  the  pluntiC 
had  not  stated  in  his  specification  the  mode  of  separation,  he  must  shew 
by  evidence  either  that  the  presence  of  the  sulphuret  was  immaterial, 
or  that  the  process  of  separation  was  simple  and  well  known  in  trade. 
Derome  v,  Pabrie,  %C,  M,i^  R,  476.  Where  the  specification  stated 
the  use  of  **  gunpowder  or  other  proper  combustible  "  in  making  a  pa* 
tent  safety  fiise,  it  was  held  enough  tor  the  pbuntifT  to  shew  that  some 
other  such  combustible  might  be  used,  though  it  had  nerer  in  fact  been 
used,  for  the  fuse ;  but  if  nothing  but  gunpowder  could  be  used,  then 
the  defendant  would  be  entitled  to  a  verdict.  Bickfard  v,  Skewes^  1 
Q.  B,  938.  Whether  the  materials  used  come  within  the  description,  or 
whether  those  described  will  answer  the  purpose,  is  a  question  for  the 
jury.  5.  C  /did.  But  the  construction  of  tne  specification  is  for  the 
court  Nieiltan  v.  Harford^  %  M,^W.  806.  A  variance  between  the 
title  of  the  patent  and  the  specification  cannot  be  shewn  on  pleas 
denying  a  true  specification  or  the  enrolment  of  such  specification* 
Semb.  Derome  v.  Fairie^  ubi  tuprd. 


lUegaSiy  or  mutUity  of  the  mveniionJ]  These  defences  must  be  shewn 
by  special  pleas.  Ana  it  is  enough  to  shew  the  fact  as  to  part  of 
the  alleged  invention  ;  see  Morgan  v.  Seaward,  2  M.  4*  ^*  ^44.  And 
the  inutility  seems  to  avoid  a  patent  by  making  it  prejudicial,  and  there- 
fore illeeal,  under  stat.  21  Jac.  1.  c.  3. ;  per  Parke  B.  Ibid,  But  where 
A  plea  ul^ed  that  the  patent  was  **  inconvenient  to  the  king's  subjects 
in  general,"  Bnller  J.  thought  there  was  no  distinct  issue  which  the 
plaintiff  could  be  prepared  to  answer,  and  therefore  refused  to  hear 
evidence  on  it.    B>  v.  Arkwrighi,  B.  iST.  P.  77. 

Breach  of  the  pateiU,]  A  slight  deviation  from  the  process  described 
ui  the  specification,  for  the  purpose  of  evading  the  patent,  is  a  fraud. 
The  question  is,  whether  the  defendant's  mode  is  substantially  different. 
Balhis  G.  J.  in  HUl  v,  Thompton^  8  Taunt,  391.  Where  the  breach  was 
that  the  defendant  had,  directly  and  indirectly,  used  the  plaintiff's  iii> 
mention,  and  it  appeared  that  the  defendant  had  got  other  manufiicturers 
to  use  the  plaintiff's  process,  and  then  received  and  sold  the  goods  so 
manufactured,  the  breach  was  held  to  be  proved.  Gibson  «.  Brandy 
4  ifcf.  ^  Gm  179.  In  a  case  in  which  the  patent  was  for  making  ropes  in 
a  particular  way,  and  the  rope  made  by  tne  defendant  and  produced  hf 
the  plaintiff  appeared  on  inspection  to  agree  in  its  peculiarities  with 
those  made  by  ttie  plaintiff's  machinery,  and  the  defendant  had  refiised 
to  permit  the  plaintiff  to  see  his  mode  of  making  them,  Lord  Elleiw 
borough  held  tnat  this  was  presumptive  proof  that  he  made  them  by  the 
plaintiff's  process.  Huddart  o.  Grimtkaw,  Davis  Pat.  Co,  288.,  cited 
Godion  on  Patentt,  p.  180. 

Kotioe  of  objecHont.]  Bv  5  &  6  W.  4.  c.  83.  s.  5.,  the  defendant,  on 
pleading  to  the  action,  shall  give  the  plaintiff  a  notice  of  any  objeo* 
tions  on  which  he  means  to  lely  on  the  trial;  and  no  objection  shall 
be  allowed  on  behalf  of  the  defendant,  unless  he  prove  the  objections 
stated  in  such  notice ;  but  the  notice  of  objections  may  be  altered  on 
summons  before  a  judge  at  chambers. 

The  notice  should  be  more  particular  than  the  pleas,  but,  if  too 
general,  it  is  no  ground  of  objection  to  it  on  the  trial.    The  plaintiff 
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'thould  apbly  to  a  judge  for  a  better  particular*    NeUiim  b,  Hmfim^ 

Cer^^ficate^  By  sect.  3.,  if  a  verdict  passes  for  the  patentee  or  his 
assigns,  it  shall  be  lawful  for  the  judge  who  tried  the  cause  to  certify  oo 
ihe  record  that  the  validity  of  the  patent  came  in  question  before  him^ 
and  this  record,  beinc  given  in  eviaence  in  any  future  action  touchtqg 
the  same  patent,  shul  entitle  the  patentee  or  his  assigns  to  treble  the 
taxed  costs  if  he  recovers  a  second  time,  unless  the  jud^e  who  tries  the 
second  action  certifies  that  he  ought  not  to  have  them* 

By  sect.  6.,  in  taxing  costs  regard  shall  be  had  to  the  part  of  the  case 
proved  at  the  trial,  which  shall  be  certified  by  the  judge  who  tried  the 
action,  regard  being  had  to  the  notice  of  objections  as  well  as  the  covuitt^ 
«nd  without  regard  to  the  general  result  of  the  trial. 

This  certificate  should  be  upon  each  of  the  objections  mentioned  in 
the  notice,  and  not  merely  upon  the  issues,  as  to  which  the  statute  hat 
made  no  difference  in  the  law.    Loth  v,  Hague^  5M,4^fV.  387. 


CASE  FOR  NEGLIGENCE. 

The  evidence  under  this  head  depnends  upon  the  nature  of  the  ariev'* 
•nee  complained  of,  but,  in  general,  it  involves  proof  of  the  defendant^a 
negligence  under  circumstances  which  make  negligence  a  breach  of  hia 
duty,  and  of  the  damage  sustained  by  reason  oi  it.  The  following  are 
some  of  the  most  usuu  causes  of  action. 


NegUgeni  drmng,  <J'c.]  In  general  where  a  servant  is  guilty  of  m  ^ 
^ence  in  driving  his  master's  carriage,  the  latter  is  answerable  in'aii 
action  on  the  case,  and  an  allegation  that  the  defendant  neglisently 
4lrove,  &C.  is  supported  by  evidence  that  his  servant  was  the  driver* 
JSrucker  v,  Fromont^  6  T,  R.  659.  But  a  master  is  not  answerable  for 
the  wilful  and  malicious  act  of  his  servant.  M^Manui  v.  CridteU^ 
1  East^  106.  Thus  where  the  defendant*sservant  wantonly,  and  not  for 
the  purpose  of  executing  his  roaster's  orders,  strikes  the  plainttflfa 
horses  and  thereby  produces  the  accident,  the  master  is  not  liable  i 
but  where  in  the  course  of  his  employment  he  so  strikes,  althotwh  in* 
judidouslv,  his  master  is  liable.  Crcftv.  AUton,  At  B.Sf  A.  590.  Where 
-A.  and  B.  were  jointly  interested  m  the  profits  of  a  common  stage* 
waggon,  but,  by  a  private  agreement  between  themselves,  each  under* 
took  the  management  of  the  waggon  with  the  driver  and  horses  for  a 
specified  distance,  it  was  held  by  Oibbs  C.  J.  that  they  were,  notwith* 
standing  this  private  agreement,  jointly  responsible  to  third  persons  fbr 
the  negligence  of  their  drivers  throughout  the  whole  distance ;  and  that 
an  averment  that  the  negligence  was  occasioned  by  the  driver  of  A. 
(against  whom  alone  the  action  was  brought^  was  supported  by  proof 
that  the  driver  was  actually  employed  by  B.  m  conducting  the  waggon 
for  his  own  stages.  Waland  v.  Eiktaut  I  Siark,  272. ;  FhmunU  e.  Coup*' 
land,  2  Bing,  170.  Where  a  stable-keeper  let  horses  to  a  person  to 
draw  his  carriage  to  Epsom,  and  the  horses  were  driven  bv  the  servant 
of  the  stable-keeper.  Lord  Ellenborough  was  of  opinion  that  the  latter 
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liable  fdr  any  accidents  occasioned  by  the  posf-boy's  misconduct  oa 
iberoad  ;  Dean  v.  BranihwaU^^  5Eipr35, ;  SammeUv.  WrighlM2Q^% 
jSSt  H,  Houghion*§  case,  cited  &  B,  ^  C»  550. ;  Smilh  v.  Lawrence^ 
M  M.  4^  R,  1. ;  and  where  tbe  owner  of  a  carriage  hired  of  a  stable* 
Jceeper  a  pair  of  horses  to  draw  it  for  the  day,  and  the  owner  of  th^ 
horses  provided  a  driver,  who  receiFed  no  wages  but  a  gratuity  from 
the  owner  of  the  carriage,  and  who  was  guilty  of  negligent  drivine;  it 
was  held  bv  Abbott  C.  J.,  and  Littledale  J.,  Bayley  and  Holr<Mrd  J.  J^ 
^fifff.,  that  the  oirner  of  the  carriage  was  not  liable  to  be  sued  for  such 
negligence  ;  Laughet  9.  Pointer^  5  B,  ^  C.  547.;  and  the  opinion  of 
jAibbott  C«  J.,  and  Littledale  J.,  has  been  adopted  and  confirmed  by  the 
4!0urt  of  Exchequer  in  Quarman  v.  Burnett^  Q  M.Sj^W.  499. ;  nor  does 
it  make  any  difierence  that  die  driver  was  provided,  during  the  drive, 
with  livery  belonging  to  the  owner  of  the  carriage,  and  that  the  acci- 
dent happened  by  tlie  driver  leaving  tbe  carriage  while  returning  the 
liverv.  S.  C,  But  where  the  defendant,  the  owner  of  the  carrit^e,  sat 
on  the  box,  and  did  not  interpose  to  prevent  the  postilions  from  forcing 
their  way  amon^  other  carriages,  by  which  the  ii\jury  was  done,  an! 
afterwards  admitted  his  responsibility,  this  was  held  to  be  evidence 
of  a  joint  act  by  the  defendant  and  postilions  for  which  trespass  lay* 
MLaughlin  v,  PryWy  4  M,  ^  G,  48.  In  an  action  on  the  case  for 
damage  done  to  the  plaintiff's  cabriolet  from  the  negligence  with  which 
the  defendant's  cart  was  driven,  the  defendant  will  1^  liable,  although  it 
ahotdd  appear  that  the  defendant's  servant  was  not  driving  at  the  time 
4^  the  accident,  but  had  entrusted  the  reins  to  a  stranger  who  Was 
jriding  with  him,  and  who  was  not  in  the  service  of  the  defendant; 
sBooA  V.  Muter,  7  C»  4"  P»  66.  In  case  for  negligence  against  the  pro^ 
prietora  of  a  stage-coach,  where  it  appeared  in  evidence  that  one  of  tbe 
defendants  was  driving  at  the  time  when  the  accident  happened,  the 
jury  having  found  that  it  happened  through  his  n^ligent  driving,  it 
•was  held  that  the  plaintiff  might  maintain  cote  against  all  the  proprietors^ 
.though  he  might  perhaps  have  been  entitled  to  sue  the  one  who  drove 
in  trespass.  Moreton  v,  Hardem,  4  B,  4*  ^*  833. ;  and  see  poit^ 
.*•  Tretpaas." 

In  order  to  prove  the  ownership  of  a  stage-coach,  it  was  held  suffi* 
cient  to  show  the  inscription  on  it  of  the  name  of  tbe  parly  licensed 
<to  use  it  under  dO  Geo.  3.  c.  48.  s»  7.  Barford  r.  NeUon,  1  B.  Sf  Ad. 
•571.  But  that  act  was  repealed  by  2  &  3  W.  4.  c.  20.,  which  does  not 
jrepeat  this  provision.  « 

'  In  an  action  for  negligent  driving,  actual  negligence  roust  be  proved, 
,aiid  it  is  not  sufficient  merely  to  show  an  accident,  unless  it  be  of  such 
a  nature  as  to  afford  a  presumption  of  negligence.  Proof  that  a  stage* 
roach  broke  down  raises  a  presumption  that  the  accident  arose  either 
from  the  unskilfulness  of  the  driver,  or  the  insufficiency  of  the  coach» 
,ClurMe  v.  Griggjt,  2  Camp.  79. ;  Curtis  v.  Drinkwater^  %  B.Sp  Ad.  16flL 
.And  the  owner  is  liable  for  tbe  insufficiency  of  tbe  coach,  although  th^ 
^iefect  be  out  of  sight,  and  not  discoverable  upon  ordinary  examinadoa* 
Sharp  V.  Grey^  9  Bing,  457.  Where  a  coach,  which  is  overioaded, 
breaks  down,  the  excess  in  the  number  of  passengers  has  been  held  to 
be  conclusive  evidence  of  the  accident  having  arisen  from  the  over- 
loading. Itrael  v.  Clark^  4  Etp.  259.  But  where  the  injury  is  th< 
result  of  mere  accident,  no  action  lies ;  thus  where  the  coachman  was 
driving  in  the  middle  of  the  road,  and  not  on  his  own  side,  but  there 
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«tt«  no  other  coaches  on  the  foad,  and  the  hones  took  fiuht  and 
oferturned  the  coach,  it  was  held  to  aflbrd  no  endence  of  negngenoei 
JUion  «.  Heaven,  2  Eap.  533. ;  Wakeman  v.  JMrnsoa,  1  S^.  213.  8o 
where  the  accident  arwes  from  foggy  weather,  or  the  remoTal  of  accoa- 
tOmed  landmarks.  GrofU  r.  Waterhtnm,  3  Bing.  819,321.  In  Wordf^ 
Hferih  V,  WHkm,  5  Eip,  9ft%  the  mle  with  re^ffd  to  keefiiog  the  road 
is  said  to  be,*that  if  a  carriage  coming  in  any  direction  leaves  snflkieBt 
room  for  any  other  carriage,  norse,  or  passenger,  on  its  side  of  the  way, 
it  is  sufficient ;  and  in  Wayde  v.  Lady  Carr^  2B^Sf  R.  256,  the  coort 
said  that,  whatever  mi|ht  l>e  the  law  of  the  road,  it  was  not  to  be  con* 
aidered  as  inflexible,  smce  in  crowded  streets  situations  and  drcum* 
stances  might  frequently  arise  where  a  deriation  from  what  is  called  tlw 
law  of  the  road  would  not  only  be  justifiable  but  absolutely  necessary. 
Where  the  defendant  was  driving  on  the  ^<^rong  side  of  the  road,  whidi 
Was  of  considerable  breadth,  ami  the  plaintiff^s  servant,  who  was  on 
horseback,  without  any  reason  crossed  over  to  the  side  on  which  the 
defendant  was  driving,  and,  on  endeavouring  to  pass,  his  horse  was 
kiyed.  Lord  Kenyon  held  that  it  was  putting  himself  voluntarily  into 
danger,  and  that  the  injury  was  of  his  own  seeking ;  but  the  jury  found 
a  v^ict  for  the  plaintiff  which  the  court  of  K.  B.  refused  to  disturbu 
CruAen  o.  Fentiutm^  2  £jp.  685.  And  ahhongh  a  person  is  not  bound 
to  confine  himself  to  the  ordinary  side  of  the  road,  yet  if  he  doea  not^ 
be  is  bound  to  use  a  sreater  d^^ree  of  care  to  avoid  accidents  than  if 
he  kept  the  proper  side.  PluJtweUv,  Wiison,  5  C  ^  P.  375. 
'  In  order  to  subject  the  master  to  damages,  it  must  appear  that  there 
has  been  somethmg  to  blame  on  the  part  of  his  servant ;  and  be  ia 
blameable  if  he  has  not  exercbed  the  best  and  soundest  judgment  oa 
the  Bisect.  Per  Lord  EUenborough  C.  J.,  Jackson  e.  7b2fir«C,  2  Slark, 
39.  The  coachman  must  have  competent  skill,  and  must  use  that  skill 
iiith  diligence ;  he  must  be  well  acquainted  with  the  road  he  undertafcea 
to  drive ;  he  must  be  provided  with  steady  horses;  a  coach  and  hameM 
of  sufficient  strength  and  properiy  made;  and  also  with  lights  by  night; 
Per  Best  C.  J.,  Crofts  v.  fVaterhouse,  3  Bhtg.  321.  If  the  driver  mar 
adopt  eiUier  of  two  courses,  one  of  which  is  safe  and  the  other  hasaRt 
ous,  and  he  elects  the  latter,  he  is  responsible  for  the  mischief  triuch 
ensues.  Maykew  v.  Boyee,  1  l^ark,  423.  If  the  driver  of  a  stage- 
eoach  neglects  to  inform  an  outside  passenger  of  his  danger  where  Sia 
way  passes  through  a  low  archway,  the  owner  of  the  coach  is  liable  for 
the  damage.  Dudley  v.  Smitk,  1  Camp,  167.  A  passen^  being,  in 
consequence  of  the  nesligence  of  the  defendant,  placed  m  a  situation 
which  obliges  him  to  adopt  the  alternative  of  leiq[>ms  from  the  eoach^ 
or  remaining  at  certain  poril,  leaps,  and  is  hurt :  the  defendant  is  liable^ 
tf  it  appears  diat  the  leaping  was  a  prudent  precaution  for  tlie  pinw 
pose  of  selfpreservation.    Jones  o.  Boyee,  1  Siark,  403. 

The  defendmf  s  servant  who  drove  the  carriage  is  a  competent  wit^ 
ness  to  disprove  the  negligence  since  the  statute  3  &  4  W.  4.  c.  42.  s*  26^ 
Without  releasing  bun.  Yeomansv.  Legh,  2  M.^  W.  419.  But  see 
Boorman  v.  Brown,  9  A,  ^  E,  487. 497. 

*'  Running  doum  s^.]  In  Vennall  v.  Gamer,  I  C.  4"  ^*  Sl*f  it  ^vaa 
held  that  the  plaintiff  was  entitled  to  recover,  although  he  might  have 
prevented  the  collision,  if  the  defendant's  ship  ought,  under  the  drcum- 
stances,  to  have  given  way ;  for  the  pbdntilT  had  a  right  to  presome 
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that  the  defendant  would  have  men  wsy,  and  ao  prerented  the  acddentw 
Tke  general  rule  aeents  to  be  that  where  two  ships  are  approaching  each 
other,  the  ship  on  the  larboard  tack  ought  to  give  way,  and  that  on  th0 
starboard  tadc  to  hold  on ;  and  where  two  steamers  are  approaching  in 
a  atnught  line,  each  is  to  put  the  helm  a-port.  This  rule  is  constantly 
laid- down  in  the  Court  of  Admiralty.  See  Tke  Atm  and  Mmy^  AdilL 
Not.  a.  1843,  and  the  TraveUer^  Nov.  24.,  JuritU  voL  vii.  p,  999»  1094* 
Where  the  plaintiff  has,  by  his  own  culpable  negligence,  substantially 
contributed  to  the  accident,  he  cannot  recover.  VermaU  v.  Garner^ 
supra;  SlU  v.  Brown,  9C.iP.  601. ;  SmiiJk  v.  Dobton,  SM.^G.  59» 
See,  however.  Bridge  v.  Grand  Junction  Railway  Co.,  3M,  ^  W,  244« 
dted  iKw/,  p.  357, 358.  It  is  no  defence  that  the  vessel  became  unman* 
loeable  by  reason  of  a  previous  accident  happening  by  the  neglect  of 
the  crew.  Seecombe  v.  Wood,  2  M.^r  Bob,  290.  The  master  is  not 
liable  for  the  wilful  act  of  the  crew,  though  he  was  on  boaid  at  the 
tune.      JBaweker  V,  Noiditratn^l  Taunt.  5&d, 

Defendants  are  not  entitled  to  deduct  from  the  damages  money  paid  to 
the  plaintiff  by  insurers  for  the  same  damage.  Yatet  o.  Whyte^  4  New 
Qt.212. 

^  JUabikiyfor  damage  by  anhnali.]  The  owner  of  a  wild  animal,  as  a 
lion,  or  bear,  which  escapes  and  does  damage,  is  liable  without  any 
proof  of  notice  of  the  animal's  ferocity;  but  where  the  damage  is  done 
bv  a  domesUc  animal,  as  a  bull,  a  dog,  &c.,  the  plaintiff  must  shew 
that  the  defendant  knew  the  animal  was  accustomed  to  do  mischief; 
JS.  V.  Mngsim,  2  Ld.  Baym,  1583  ;  B.  N.  P,  76. ;  and  if  a  man  keeps  a 
dog  whidi  is  accustomed  to  bite  sheep»  tcc^  and  the  owner  knows 
it  and  notwithstanding  keeps  the  dog  stiU,  and  aflerwards  the  dog 
bites  a  horse,  this  is  actionable.  Per  Powell  J.,  Jenkins  v,  Tkamer, 
llALEaynh,  110.  Where  the  allegation  in  the  declaration  was,  that 
tl^  dog  was  accustomed  to  bite  mankind,  and  that  the  defendant 
knew  it,  it  was  held  by  Abbott  J.  that  proof  that  the  defendant  had 
warned  a  person  to  beware  of  the  dog,  was  evidence  to  go  to  the 
jury  in  support  of  the  allegation ;  Judge  v.  Cox,  1  Stark.  285. ; 
thoii^  where  it  was  alleged  that  the  defendant  knew  that  the  dog 
was  accustomed  to  bite  »keep^  the  court  held  that  proof  that  the 
dog  had  jumped  at  a  man^  and  had  chased  sheep,  was  not  evidence 
to  support  tne  action.  Hartley  v.  HaUsweU^  2  &ark.  214.,  5.  C* 
\  B.jj^  A.  620.  So  in  an  action  for  keeping  a  dog  which  bit  the 
plainti^t  Lord  Ellenborough  held  it  not  to  be  sufficient  to  shew  that 
the  dog  was  of  a  fierce  ami  savage  disposition,  and  usually  tied  up  by 
the  dmndant,  and  that  the  defendant  had  promised  to  make  a  pecu* 

a  satisfaction  to  the  plaintiff.  Beck  v.  JDyton,  4  Camp.  198.  But 
e  later  case  of  T^omat  v.  Morgan,  2  C.  M.  4r  B.  496.,  such  an 
ofler  to  wtmke  satisfaction  was  held  to  be  evidence,  though  very  slight^ 
of  the  scienter.  See  also  2  Stark,  214.  (n).  Where  a  dog  has  once  bitten 
a  nan,  and  the  owner,  having  notice  thereof,  lets  him  go  about,  or  lie  at 
jus  door,  an  action  will  lie  against  him  bv  a  person  wno  is  bit,  though 
it  happened  by  si^ch  person  treading  on  toe  dog's  toes ;  for  it  was  owing 
to  the  defendant  not  hanging  the  dog.  Smith  v.  Petah^  2  Stra.  1264.  So 
where  the  defendant's  dog  was  reported  to  be  mad,  and  the  defendant 
tied  him  up,  but  he  broke  loose  and  bit  the  plamtiff's  child,  who  died 
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in  ccmseqoence,  it  was  held  that  the  deTendant  was  liable  in'daniaget  td 
the  amount  of  the  apothecary*8  bill  for  attendin(|  the  child  ;  and  Lord 
'Kenyon  adoiitted  evidence  of  reporta  in  the  neighbourfaood  that  dbe 
dog  had  been  bitten  by  a  mad  dog,  to  prove  the  icienier,  Jomn  «; 
Perry^  2  Etp.  482^  differently  reported,  iW,  E9,  290.,  M  ediL  But 
if  a  dog,  accustomed  to  bite^  be  let  loose  at  ni|^t  for  thejprotectioa  of 
the  derandant*«  yard,  and  the  injury  arise  from  the  ptaintiffincautiansly 
going  into  the  yard  after  it  has  been  shut  up^  no  action  will  lie.  Aro€k 
0.  Copeiand^  1  Eip.  203.  A  person  has  a  nght  to  keep  a  fierce  dog  to 
protect  his  property,  but  not  to  place  it  in  the  approaches  to  his  houses 
00  as  to  injure  persons  exercising  a  lawful  purpose  in  going  alons  thoaa 
jMiths  to  the  house.  Per  Tindal  C.  J.,  Sarch  v.  Blackburn^  Ait  M^ 
505. ;  see  also  Bladanan  v.  Stmmons^  SC^P.  13a  The  principle  of 
these  cases  was  discussed  in  Bird  v,  JJolbrook,  4  Bmg,  628.,  where  it 
was  held  that  any  one,  who  for  the  protection  of  his  property  sets  d 
spring-gun  without  notice  in  a  walled  garden,  is  answerable  in  damagei 
to  a  person,  who,  having  climbed  over  the  wall  in  search  of  a  strayed 
fowl,  is  injured  by  the  gun.  See  however  the  remarks  made  opon  thitf 
case  in  Jordin  v.  Cruntp^  S  M.^  W,  782.  ^ 

The  general  issue  puts  in  issue  not  only  the  biting,  or  other  ii\jury, 
bat  also  the  gcienter.     l^homas  o.  Morgan,  2  C,  M^  if  R,  48^. 

Accidents  Jrom  neglect  of  meloiwre,  repairer  4^c.]  Where  the  tenant  of 
B  house  was  bound  to  repair  it,  but  the  landlord  superintended  the 
repairs,  and  the  cellar  was  left  in  a  dangerous  state  whereby  an  accident 
happened,  the  landlord  was  held  liable.  LetBev,  Pounds,  4s  Taunt.  649.; 
Payne  p.  Rogen,  2  H,  Bl,  849.  So  where  the  defendant  had  employed 
m  bricklayer  to  make  a  sewer,  who  left  it  open,  in  consequence  of  which 
the  phunttf  fell  in  and  broke  his  leg,  the  defendant  was  hdd  liable ; 
Sfy  V.  Edgiey,  6  Esp.  6. ;  ao  the  occupier  of  a  house  is  bound  to  rail 
in  the  area,  and  if  an  accident  happen,  it  is  no  defence  that  the  premises 
had  been  in  the  same  situation  for  many  years  before  the  defendant 
came  into  possession  of  them.  Cottpland  v,  Hardingham,  3  Camp.  398; 
iWhere  A. employed  B.  to  repair  his  (A.'s)  house  for  a  stipulattSd  sop;, 
mnd  B.  contracted  with  C.  to  -do  the  work,  and  C.  with  D.  to  fiimiab 
the  materials,  and  the  servant  of  D.  broueht  a  quantity  of  lime  to  the 
house  and  placed  it  in  the  road,  by  which  the  plaintiff's  carriage  was 
overturned,  it  was  held  that  A.  was  liable  for  this  damagef.  Bush  »; 
Steinman,  I  B,  ^  P.  404.  So  where  an  incorporated  water-works 
company  contracted  with  certain  pipe-layers  to  lay  down  pipes,  and  the 
pipe*layer8  employed  workmen  by  whose  negligence  an  accident  ha(^ 

Ened,  Lord  Eltenborough  held  the  company  liable.    Mattkeuw  v,  Wett 
yndon  Water^workt  Co,,  3  Camp.  403.     See  also  Bandleton  v.  Murray^ 
8  il.  4- £.  109. 

.  The  principle  of  some  of  the  above  cases  has  been  doubted,  but 
they  are  founded  on  the  rule  that  the  occupier  of  fixed  propertv  must 
take  care  so  to  use  and  manage  it  as  not  to  injure  others,  whether  b/ 
his  own  servants  or  by  others  whom  he  brings  on  the  premises.  See 
the  judgment  of  Littlraale  J.,  in  Laugher  v.  Pointer,  6  B.^  C.  547., 
and  Quarman  v.  Burnett^  6  M.  4"  ^»  ^^*  But  in  other  cases  the 
action  lies  only  against  the  person  who,  by  himself  or  his  servant 
committed  the  injury;  and  a  sub-contractor  or  other  person  exerctsin  * 
an  independent  employment  is  not  a  servant  within  the  meaning  of  th 
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fule,  so  as  to  render  bis  employer  liable.  Hapton  «.  CvM^  9  M^ 
SfW.l  10. ;  Mmg^sm  v.  Wedge,  12  A.  4*  £>  737.  A.  contracted  with  the 
Postmaater  general  to  provide  mail-coaches ;  and  B.  contracted  to 
supply  horses  and  drivers :  the  plaintiff  Mras  hired  by  B.  to  drive  one  o€ 
the  coaches,  and  in  such  employment  met  with  an  accident  from  a  defect 
in  the  coach  :  Held,  that  he  could  not  sue  A.  WmterbtMom  v.  Wright^ 
10  M.  4-  W,  109.  Where  the  defendant  sold  a  gun  to  A.  for  the  jihuntiff'tf 
use,  and  falsely  and  fradulently  warranted  its  soundness  knowing  it  to 
be  unsound,  the  plaintiff  may  sue  the  defendant  for  an  injury  done 
to  him  by  its  bursting.  Langridge  v.  Levy^  8  M.  4r  H^.  519.  aff.  oa 
OTor,  4  JIf .  4*  IK.  337. 

lAohiHfy  of  mnkeeper,"^  The  liability  of  an  innkeeper  very  closdy 
resembles  that  of  a  carrier,  poU^  p.  3d8.  et  teq.  He  is  prima  fyde  liable- 
fbr  any  loss  not  occasioned  by  the  act  of  God,  or  the  king's  eaemieBg 
though  he  may  be  exonerated  where  the  guest  chooses  to  have  the 
goods  under  his  own  care.  Per  Bay  ley  J.,  Richmond  v.  Smithy  S  B.^ 
C  II,  He  is  liable  for  money  as  well  as  goods.  Kent  n,  S^uckard^ 
9  B.^  Ad.  803. ;  Doorman  v,  Jenkins,  4  Nev.  ^  M.  170.  Where  a  tnt-^ 
veller  desired  to  have  his  luggage  taken  into  the  commercial  room», 
whence  it  was  stolen,  it  was  held  that  the  innkeeper  was  liable,  though 
he  proved  that,  according  to  the  usual  practice  of  nia  house,  the  luggage: 
would  have  been  carried  into  the  traveller's  bed-room,  if  no  ordw 
had  been  given.  Richmond  o.  SmUh,  6  B,^C,  9.  But  where  a  traveller 
engaged  a  private  room  for  the  purpose  of  showing  his  goods,  and  was- 
told  that  there  was  a  key  in  the  door,  it  was  held  uiat,  as  he  had  taken, 
the  goods  under  his  own  custody,  the  innkeeper  was  not  liable.  Bur^ 
gen  r.  Clements,  ^  M.^r  S.  306.  An  innkeeper,  on  a  fuir  day,  placing, 
a  gig  belonging  to  a  guest  in  the  open  street,  where,  on  such  occasions, 
he  was  accustomed  to  place  carriages,  is  liable  if  the  gig  is  stolen*  Jonet 
9.  Tyler,  I  A.  ^  E.  582. 

De^ncCm 

The  plea  of  Not  guilty  operates  as  a  denial  only  of  the  breach  of 
duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  ind(j^8ement.  All  matters  in  con- 
fession and  avoidance  shall  be  pleaded  specially,  aa  in  assumpsit.  R.  H. 
iW.  4. 

.  In  an  action  against  coach  proprietors  for  negl^nce,  the  defendants* 
ttiay  show  that  the  damage  was  occasioned  by  mere  accident ;  vide- 
M^T^,  p.  353. ;  and  where  the  plaintiff  rests  his  case  on  the  preaump>« 
tioa  of  negligence  arising  from  the  fact  of  the  coach  breaking  down, 
the  defendant  may  shew  that  the  coach  was  examined  a  few  days  be- 
ibre  the  accident,  and  no  flaw  discovered ;  and  that  the  coachman,  a- 
skilful  driver,  was  driving  in  the  usual  track  and  at  a  moderate  pace.' 
Christie  v,  Griggs,  8  Camp,  81.    The  defendant  may  shew  that  the  im- 
mediate and  proximate  cause  of  the  ii\jury  was  the  unskilfulness  or 
negligence  of  the  plaintiff;  Flower  v.  Adam,  8  Taunt..  315.  ;  WilUams- 
V.  Holland,  10  Bir^,  112.     Vennall  v.  Gamer,  l  C.^  M.  81. ;  and  this 
Is  eridence  on  Kot  guilty  ;  Bridge  v.  The  Grand^  Junction  Railway- 
Co.,  3  M,  ^  W.,  844. ;  in  which  case  Parke  B.  states  the  rule  to  be- 
that,  although  there  may'  have  been   negligence  on  the  part,  of  the 
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plaintfiry  yet,  nnlesf  he  might  by  the  tgferciteof  ocdintry  carehaye  avoided 
the  eoDaetjaeoeta  of  the  iKfeocbait'ft  negligence,  he  is  entitled  to  recover  : 
if  by  ordioflfy  cere  he  might  have  avoid^  this,^  he  it  the  eothor  of  Ida 
own  wrong  :  that  is  the  only  way  in  which  the  rale  as  to  the  esterase 
of  ordinary  care  is  applicable  to  qnestiotts  of  this  kind.  Where  the  plaiD- 
tiff  had  improperly  left  an  ass  on  the  high  road,  and  the  defendant 
by  negligently  dnring  too  fast  ran  over  and  killed  it,  he  was  hdd 
Bible  to  the  owner  of  the  ass.  Damtiv^Mmm,  10  Jf .  4*  IK.  54«. 
"Where  the  defendant  negligently  left  a  cart  and  horse  in  a  public  street^ 
Mid  one  of  two  children  improperly  playing  with  the  cart  met  with  an 
accident  by  falling  from  it  whilst  the  o&er  was  driviiw  the  horse  oOp 
It  was  held  that  the  injiired  child  might  sue  the  defendant  in  case. 
X^imA  V,  Kurdm^  \  Q.  B.  89.  In  VoMgham  v.  Menlo9e^  1  C^  P.  5S&, 
Where  the  defendant  was  held  liable  lor  damage  occasioned  to  the 
plaintifrs  property  from  the  defendant's  hay*rick  havina  ignited  owing 
to  beine  carelessly  put  together,  Patteson  J.  directed  the  jury  to  eoi^ 
sider  whether  the  defendant  had  acted  as  a  man  of  ordinary  skill  and 
prudence  would  have  acted,  or  whether  through  his  n^gluence  and 
carelessness  the  plaintiff's  property  has  been  consumed.  U  was  not 
•nou|;h  that  the  defendant  had  acted  btmA  fide^  for  if  by  hb  m* 
judiaous  want  of  care  the  iijury  had  been  occasioned,  he  was  liaUe  to 
the  action.  5.  C  3  New  Ca.  4fiS,  Where  the  declaration  alleges  by 
way  of  inducement  that  the  defendant  was  possessed  of  a  carnage,  and 
then  states  the  negligent  driving  &c.,  the  plea  of  Not  guilty  dMB  not 

Ent  in  issue  the  property  of  the  carriajie  ;  and  ^iMerr,  whether  it  would 
ave  done  so  if^  the  plaintiff  had  omitted  the  inducement,  and  only 
stated  the  driving  of  tne  **  defendant's  carriage  "  ?  Tavtrmer  v*  LUUe,  6 
New  Ca.  678. ;  Hmi  e.  Crowley,  18  A,  Sf  B.  S78. 

In  an  action  for  negligently  keeping  a  mischievous  animal,  it  is  a  jj^ood 
defence  that  the  animai  was  properly  at  large,  and  that  the  acodeat 
happened  by  the  plaintiff's  own  misconduct.  J9rocft  v,  Ccpeland,  I  Mqt, 
SOS. ;  Deane  v.  Clayton,  1  B,  Moore,  225.  245. 


CASE  AGAINST  CARRIERS. 

In  an  action  on  the  case  against  a  carrier  for  not  carrying  goods 
safely,  the  plaintiff  may  have  to  prove  that  the  defendant  is  a  carrier ; 
the  contract  for  carriage ;  the  delivery  of  the  plaintiff's  goods  to  him ; 
and  the  loss  of  them,  or  other  injury. 

7^  defendanfi  character  as  carrier,]  This  is  admitted  unless  spe- 
cially traversed.  The  proprietors  of  stage-coaches  carrying  goods  ;  the 
owners  and  masters  of  vessels  ;  Morse  v.  Slue,  2  Let,  69. ;  hoymen  ; 
iM. ;  WardtU  v.  Mourilfyan,  2  Esp,  693. ;  Moving  v,  Todd,  1  Stark, 
78. ;  wharfingers  and  bargemen  ;  Rich  v,  Kneeland,  Cro,  Jac,  330.,  are 
all  liable  as  common  carriers.  But  it  was  ruled  by  Lord  Abinger 
that  a  carman,  whose  carts  ply  for  hire  near  the  whans,  and  who  lets 
them  by  the  hour,  day,  or  job,  is  not  a  common  carrier.  Brind  v,  Daie, 
8  M,  4*  Bob,  80.  A  carrier  is  in  the  nature  of  an  insurer,  and  liable 
for  every  accident,  except  by  the  act  of  God  or  the  king's  enemies* 
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Per  Lord  Muiflfield»  Forward  v.  Pittard,  I  TV  R.  38.  He  is,  therefore^ 
liable  for  accidental  fire.  Jbid,  Where  a  private  person  undertakes 
the  carriage  of  goods  he  is  liable»  not  as  a  common  carrier,  but  accord- 
ing to  the  terms  of  his  contract.  Cogg«  v,  Bernard^  2  Ld,  Raym.  909. 
Where  the  only  proof  of  the  defendant  being  a  carrier  from  London 
was  that  he  kept  a  booking-office,  and  that  on  a  board  at  the  door 
were  painted  the  words,  '*  Conveyances  to  all  parts  of  the  worid,"  Lord 
Tenteraen  was  of  opinion  that  this  was  not  sufficient;  there  being  in 
London  booking-offices  not  belongins  to  carriers.  Upstonv,  Skuif.2. 
C^ifP.  596.  »  and  see  Qdbatt  v.  JMe^  6  A.  ^  E.  543.,  post,  360* 

Evidence  of  the  contract^  There  is .  generally  no  other  proof  of  con* 
tract  than  that  which  is  implied  by  law,  and,  where  the  action  is  in  tort 
and  not  assumpsit,  a  duty,  and  not  a  contract,  is  alleged. 

Where  the  action  is  m  assumpsit,,  defendant  may  shew  on.  the, 
general  issue  that  he  is  exempted  from  liability,  in  respect  of  the 
particular  goods  by  act  of  parliament ;  and  where  the  act  only  makes 
the  defendants  liable  for  articles  of  clothing,  the  plaintiff  must  shew 
that  the  goods  lost  were  such  articles,  or  that  there  was  a  special 
contract.  Elwell  v.  Grand  JuncOon^  Railway  Co^  5M*  ^  W,  669. 
Where  carriers  undertake  to  keep  the  goods  in  their  warehouse 
for  a  certain  period  till  called  for,  they  »e  not  gratuitous  bailees 
during  that  time,  but  their  charge  as  carriers  includes  warehouse  rent. 
Qdrm  «.  RobMi^  8  M»  9f  W,  256.  When  a  parcel  is  booked  at  the 
defendant's  railway-station  fi>r  carriage  to  D,  a  place  on  another  railway 
communicating  with  the  first,  but  a  custinct  concern,  this  is  evidence  of 
a  contract  to  convey  it  to  D,  unless  the  defendants  expressly  limit  their 
contract  to  thdr  own  railway.  Mutchmmp  v,  Lancaster  and  Pretion 
Railway  Co.,  B  AL  4r  W.  421.  It  is  the  duty  of  a  book-keeper  to 
ddiver  to  the  carrier;  but  he  is  not. liable  for  loss  by  the  carrier. 
GUbart  v.  Dale,  5A.SfE.  543.  Where,  in  order  to  prove  the  contract, 
the  carrier's  receipt  for  the  goods  is  off^ed  in  evidence,  it  does  not  re- 

r'  e  a  stamp,  if  the  carriage  does  not  exceed  20/.  though  the  value  of 
eoods  is  nirave  that  sum.    Latham  v,  Rutley,  R,  ^  M,  13. 

The  ternrnd  of  the  journey  must  be  proved  as  laid.  Tudeerv* 
Qnck&n^  2  Stark.  365.  But  wnere  it  was  averred  that  the  plaintiff  de» 
Itvered  to  the  defendant  a  trunk  to  be  put  into  a  coach  at  Chester,  in 
the  county  of  Chester,  to  wit,  at,  &c.,  and  safely  carried  to  Shrewsbury, 
and  it  appeared  in  evidence  that  the  trunk  was  delivered  to  the  defen-> 
dant  at  tne  city  ofChetter^  which  is  a  county  of  itself,  separate  from  the 
coumly  of  Chester  at  large  but  within  its  ambit,  it  was  held  that  this 
was  not  a  material  variance.  Woodward  v.  Booth,  7  B,^C.  301.  And 
where  the  temunut  a  quo  was  stated  to  be  London^  Lord  Tenterden  held 
it  sufficient  to  prove  that  the  coach  went  from  a  part  of  the  town 
usuaUy  called  London,  as  Piccadilly.  Beckjbrd  v.  Cruiwell^  I  M.^  Rod» 
167.,  anlS,  p.  60.  67. 

Where  goods  are  forwarded  on  approval,  the  consiffnor  is  the  proper 
party  to  sue  the  carrier  for  the  loss.  Swain  v.  Shepherd,  i  M.^  Rob. 
223.^  But  the  consignee  is  usually  the  proper  party,  unless  there  be  a 
special  contract  between  the  consignor  and  carrier,  in  which  case  tiie 
ownership  is  immaterial.  Ihmlop  v.  Lambert,  6  CI.  ^  Fin.  600.  A  spe-* 
cial  property  is  sufficient ;  thus  a  laundress  who  returns,  clothes  by  a 
carrier,  who  loses  them,  may  maintain  the  acticHi.    Freeman  v.  Birch, 
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1  Kev^i"  M,i90,     Where  the  contract  k  expressly  made  with  the 
phdntiff,  he  need  not  prove  that  the  goods  are  bis  property ;  but  where 
the  action  is  brought  on  the  implied  contract  with  the  owner  of  the 
goods  to  carry  them  safely,  the  puuntiff  must  prove  that  he  is  owner,  of 
which  the  bill  of  Jading,  if  thero  be  one,  will  be  evidence*    Broum  ««. 
HodgMOH^  2 Camp,  ae, ;  Dawci  v,  P€ck,S  71J7.330. 
-  If  a  man  travd  in  a  sti^ge-ooach  and  take  bis  pcHtmanteau  with  him, 
though  he  has  his  eye  on  the  portmanteau,  yet  the  carrier  is  not 
absolved  from  responsibility,  but  will  be  Ittble  if  the  portmanteau 
belost.  P^ChambreJ.,i7o0is«(wv.X>jmMOfv,2^.4'P.419.;  seeJMi^ 
dlrton  V.  Fowler,  I  SM.  282. ;    Brook  v.  Pickwick,  4  J9mg.  218^  S.  C. 
12  B,  Moore^  ^7,   Unless  the  owner  has  undertaken  to  watdi ;  which 
wfll  be  a  defence  under  the  general  issue.    Brktd  e.  Dale,  2  M.  ^  W* . 
775.    Where  die  action  is  for  refiising  to  carry,  the  plaintiff  need  not . 
aver  or  prove  a  strict  tender  ;  it  is  enough  that  he  was  ready  to  pay. 
Pidtefirrd  v.  Grand  Junction  Railway  Co.,  8  ilf.  4*  IF.  872.    But  where 
the  defendant  has  limited  hu  liability  unless  a  certain  chaige  is  paid« 
payment  of  that  charge  must  be  'proved.  fVyld  v,  Pickfird,  Id,  413.    A 
carrier  is  liable  even  without  reward,  if  he  has  been  grossly  negligent.. 
Beauchamp  v,  Powley^  I  M,  ^  Rob,  2S, 

Delivery  to  defendant.]  In  an  action  against  the  proprietor  of  a  *ttt»« 
coach  for  the  loss  of  a  parcel,  it  is  sufficient  to  prove  a  delivery  of  ue. 
parcel  to  the  driver.  WilSanu  v.  Cranston,  2  Stark,  82.  Unless  it 
appear  that  the  delivery  was  not  in  the  oniinary  course  of  business* 
but  to  the  driver  for  his  own  pun.  Bailer  v.  Banng,  2  C.  4"  <P-  6I3» 
A  delivery  of  goods  on  board  ship  must  be  to  some  ^cer  accredited 
fi>r  that  purpose ;  as  to  the  mate.  Cobban  r.  Downe,  5  Etp.  41.  If  the 
oMster  receive  goods  at  the  quay  or  beach,  or  send  his  boat  for  them» 
the  owner's  responsibility  commences  with  the  receipt ;  Abbott  on  Skqt,^ 
eating  MoUoy,  b.  2.  c.  2.  /.  2. ;  Fhsigano  v.  Long,  4  B.^C.  219;  unless 
it  appear  that  the  consignor  does  not  intend  to  trust  him  with  the 
custody  ;  as  where  he  is  in  the  habit  of  sending  his  own  servant  in 
charge  of  the  goods,  who  has  the  exclusive  management  of  them.  Bad 
India  Company  v,  PuUen,  2  Stra,  690.  Where  the  only  proof  of  delivery 
was,  that  the  goods  were  left  at  the  inn-^d  where  the  defendant  and 
other  carriers  put  up,  it  was  held  to  be  insufficient.  Selway  v.  HoUo^ 
way,  1  Ld.  Raym.  46.  So  leaving  goods  at  a  whaif,  piled  up  amongst 
other  goods,  without  communication  with  any  one  there,  u  not  a  delt* 
very  to  the  wharfinger.  Buckman  v,  Levi,  3  Camp.  414^  So  leaving 
them  with  a  book-keeper.     GUbart  v.  Dale,  bA.^E.  643. 

Proof  of  ike  hit^  Slight  evidence  of  the  loss  wiU  be  sufficient  io- 
tfae  absence  of  all  proof  on  the  part  of  the  defendant.  Thus  where  the 
(Jaintiff's  shopman  was  called,  who  stated  that  he  did  not  know  of  the 
delivery,  and  that  the  parcel  could  not  have  been  delivered  without  his 
kttowlec^e,  HuUock  B.  held  this  sufficient  to  call  on  the  defendants  to 
prove  a  delivery.  Grifiiks  v. Lee,  I  C^  P.  110.  Evidence  of  ddi^. 
vering  at  a  general  booking-office  for  the  transmission  of  parcels  by 
eoachesy  with  proof  of  the  non-arrival  of  the  goods,  is  not  sufficient 
i^nst  the  proprietor  of  the  booking-office ;  as  his  duty  is  only  to 
deliver  to  a  earner,  and  it  must  be  shewn  that  the  loss  happened  by 
breach  of  that  duty.  .  GUbart  v.Dale,5A,^E,HS.. 
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The  liability  of  a  carrier  continues  till  delivery  to  the  plaintiff 
Therefore  where  goods  are  destroyed  by  fire  after  they  are  deposited 
in  the  defendant's  wharf,  and  before  a  reasonable  time  has  elapsed  for 
the  olaintiff  to  fetch  them,  the  defendant  is  liable.  Bourne  v,  Gai&Jfe^ 
3  3/.  4"  G,  648.  And  where  the  question  is,  whether  the  eoods  have 
been  delivered  by  the  defendant  at  London,  evidence  is  admissible  to 
shew  what  constitutes  a  delivery  in  London  according  to  the  usage  of 
that  port;  and  former  dealings  between  the  plaintiff  and  defendant 
are  evidence  of  such  usage.    S,  C.  Ibid, 

The  declarations  of  the  coachman  respecting  the  loss  of  a  parcel  are 
evidence  against  the  carrier.     Mayhew  v,  NeUon^  0  C,4t  P,  58. 

Defence, 

By  the  new  rules,  H.  T.  4  W.  4.,  the  plea  of  Noi  guUiy  in  this  action 
operates  as  a  denial  of  the  loss  or  damage ;  but  not  of  the  receipt  of  the 
goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for 
which  thev  were  received. 

The  de/endant  may  show  that  the  goods  did  in  fact  arrive  safe ;  but 
whether  he  must  prove  a  delivery  at  &e  retidence  of  the  plaintiff  seems 
to  depend  on  the  circumstances  of  each  particular  case.  It  appears 
that,  in  the  absence  of  any  express  contract  or  usage,  carriers  are  bound 
to  deliver  the  goods  at  the  house  of  the  consignee.  Hyde  v,  Trent  and 
Meney  Navigiaion  Co.,  5  T.  R,  389. ;  ^iTorr  9.  Crowfey,  I  M*CL^  Y. 
129. ;  Duffv.  Budd,  SB.^B,  182.  And  if  it  be  the  carrier's  course 
of  trade  to  deliver  goods  at  the  consignee's  residence,  he  is  clearly 
bound  to  do  so.  Goklen  o.  Mannings  2  W.  BL  916.  Where  goods  are 
conveyed  by  sea,  it  seems  to  be  sufficient  for  the  captain  to  deposit 
them  in  some  place  of  safety  and  give  notice  to  the  consignee.  Hyde 
9.  TVeni  and  Mersey  Navigatum  Co,^  5  T.  R,  398.  And  he  is  bound 
to  keep  them  a  reasonable  time  until  fetched,  and  is  liable  during 
that  time.  GaiUffe  v.  Boume,  4  New  Ca,  314. ;  affirmed  on  error, 
3  Af.  4*  tr.  643.  If  the  carrier  deliver  the  goods  to  a  wrong  person 
he  is  liable  in  trover.  Ron  v,  Johnson,  5  Burr.  2825. ;  Stephenson 
V.  Hart,  4  Bmg.  476. 

Proof  of  notice  restricting  HcAiUty.]  The  following  cases  were  decided 
without  reference  to  the  Carriers'  Act,  1  W.  4.  c.  68.,  since  which 
carriers  by  land  are  unable  to  avail  themselves  of  a  general  public 
iK>tice  restricting  their  liability ;  see  post,  p.  363.  Other  carriers  are  still 
at  liberty  to  do  so.  See  IVyld  v.  Pickfrrd,  8M.^W.  443. 
.  In  order  to  affect  the  plaintiff  with  such  notice,  the  defendant  may 
shew  that  it  was  affixed  in  a  conspicuous  situation  in  the  office  to 
which  the  goods  were  brought  by  the  plaintiff  or  his  servant ;  Leeson 
e.  H<M,  1  Stark.  186. ;  and  this  is  enough,  provided  the  servant  can 
read ;  Davis  v.  Wiilan,  2  Stark.  279. ;  and  did,  in  fact,  read  the  notice. 
Kerr  «.  IViUan,  2  Stark.  53. ;  and  see  Brooke  v.  Pickwick,  4  Bing.  222. 
So  the  notice  may  be  conveyed  bv  handbills  or  advertisements  in  news- 
papers ;  but  a  carrier,  who  circulates  handbills  wherein  he  refuses  to 
be  accountable  for  parcels  bevond  a  certain  value,  must  be  taken  to 
have  expressed  in  such  handbills  all  the  terms  of  the  special  contract 
whereon  he  receives  goods,  and  cannot  further  restrict  his  liability  by 
a  board  in  his  office.    Cobden  v.  Bolton,  2  Can^,  108.    And  where 
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two  notices  have  been  given,  the  carrier  is  bound  by  that  which  is 
least  beneficial  to  biaiself.  Munn  v.  Baker,  2  Stark.  255.  A  notice 
stuck  up  at  the  carrier's  office  is  not  sufficient  to  dischar^  him  from 
his  common  law  liability,  where  the  goods  have  been  dehvered  to  his 
csrter,  and  not  at  the  office.  Ciayion  v.  Hunt,  3  Can^.  27.  The  notice 
in  the  office  ought  to  be  in  such  large  characters  that  no  person  deli- 
vering goods  there  can  fail  to  read  it  without  gross  negligence.  Per 
cur,  Sfid,  And  therefore  where  a  handbill  on  the  office  door  stated  in 
large  characters  the  advantages  belonging  to  the  waggon,  and  in  very 
small  characters  at  the  bottom  the  restrictive  notice,  Lord  EUenb<>> 
rough  held  it  not  enough  to  limit  the  defendant's  liability.  Butier  v. 
Heane^  2  Camp,  415. 

In  order  to  prove  that  the  plaintiff  was  acquainted  with  the  notice, 
it  has  been  customary  to  shew  that  he  was  in  the  habit  of  reading  the 
newspaper  in  which  it  was  inserted.  Leeton  t.  Holt,  1  Stark.  186.  But 
it  is  not  sufficient  to  prove  that  the  notice  was  inserted  in  a  paper 
which  circulates  in  the  place  in  which  the  party  lives ;  some  proof 
must  be  given  that  he  took  in  the  newspaper  in  question.  Korwkk 
Navigation  Co.  s.  Theobald,  M.  Sf  M.  153. ;  and  see  BoydeU  v.  JDrafst- 
mond,  11  Eait,  144  (n).  Where  the  advertisement  had  been 
inserted  in  the  Gazette,  but  there  was  no  proof  that  the  plaintiff 
read  the  Gazette^  Lord  EUenborough,  in  Leeton  v.  Holt  (supra), 
received  the  evidence.  But  in  a  subsequent  case  he  was  of  opinion 
that  this  evidence  could  not  be  received  without  proof  of  the 
plaintiff's  having  read  the  Gazette ;  since  he  might  be  expected  to  look 
uito  the  Gazette  for  notices  of  dissolution  of  partnership,  but  not  for 
notices  by  carriers.  Munn  r.  Baker,  2  Stark,  255.  In  a  later  case, 
where  it  was  preyed  that  the  plaintiff  had  taken  in,  for  three  jrears,  a 
weekly  newspaper,  in  which  the  defendant's  restrictive  notice  had 
been  always  advertised,  and  the  jury,  notwithstanding,  found  a  verdict 
for  the  plaintiff,  the  court  of  Common  Pleas  thought  the  verdict  right, 
and  that  it  eould  not  be  intended  that  a  party  re^  all  the  contents  of 
any  newspaper  he  might  chance  to  take  in.  They  said  that  carriers 
who  wished,,  by  means  of  notice,  to  divest  themselves  of  a  common 
law  responsibility,  were  bound  to  fix  upon  their  employers  a  know* 
ledge  of  such  notice,  and  that  they  might  easily  do  so  by  delivering  to 
every  person,  who  brought  a  parcel  for  conveyance,  a  printed  paper 
containing  the  notice;  and  a  new  trial  was  refused.  Rowley  r.  Hornet 
3  Bing.  2.  The  defendant  may  bring  home  the  notice  to  the  plaintiff 
bv  shewing  that,  when  other  parcels  were  delivered  to  him,  a  ticket  was 
also  delivered  containing  the  notice.  Mayhew  v.  Eamet,  3B,^C.  603. 
To  prove  the  contents  of  a  notice  painted  on  a  board  inlaid  in  the  wall, 
an  examined  copy  is  sufficient.    Cobden  v.  Bolton,  2  Camp.  108. 

It  does  not  destroy  the  operation  of  a  notice  restraining  the  liability 
of  the  defendants  to  5/.,  that  the  goods  were  known  to  the  carrier  to 
be  of  greater  value,  and  that  the  additional  rate  of  carriage  was  not 
demanded  by  him  ;  Mar$h  v.  Home,  5  B.S^C.  322.;  Levi  v.  Water* 
house,  1  Price,  280.;  nor  that,  on  occasion  of  other  losses,  the  carrier 
made  allowances  to  the  plaintiff  for  damage  without  inquiring  into  the 
cause  of  such  damage.  Evans  v.  Soule,  2  M.^S.  I.  But  the  notice 
will  be  inoperative  in  case  the  carrier  has  been  guilty  of  negligence. 
Garnett  v.  Willan,  5B.^A.  53. ;  Sleat  v.  Fagg,  5B.i^A.  342.;  I>t^v. 
Buddf  SB.^B,  177.    He  is  bound,  at  all  events,  to  Uike  ordinaiy  care» 
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■nd  18  liable  not  only  for  wilful  neglect,  but  also  for  inadvertent  misde- 
livery, if  the  mistake  might  have  been  avoided  by  ordinary  care.  Wtfld 
9.  Pick/ord,  %M.SrW.  443.  Bat  the  plaintiff  will  not  be  allowed  to  com- 
plain of  any  negligent  performance  of  the  contract  by  the  carrier,  where 
that  negligence  baa  been  occasioned  by  the  plaintiff's  own  act;  aa 
by  his  treating  the  parcel  as  a  thing  of  no  value.  Per  Abbott  C.  J., 
Sleat  V.  Fogg,  5B.^A,  347. ;  BaUon  v.  Donovan,  ^  B.^A.  21.  Thus 
where  the  plaintiff  sent  a  parcel  of  value  by  the  defendant's  coach, 
using  an  artifice  to  disguise  the  value  (200  sovereigns  inclosed  in  6lbs.  of 
tea),  and  the  parcel  was  stolen  by  the  defendant's  servants,  it  was  held 
that  the  plaintiff  could  not  recover.  Bradley  v.  Waterhoute,  M*  ^  M. 
154.  A  railway  company,  who  choose  to  be  also  carriers,  are  subject 
to  the  usual  common  law  liabilities,  which  they  may  also  restrain 
by  a  special  contract.  Palmer  v.  Grand  Junction  Rmlway  Co,,  4  M. 
4*  W*  749.  And  the  usual  clauses  in  railway  acts  requiring  previous 
notices  of  action  do  not  apply  to  actions  against  them  as  carriers. 
S»  C,  Ibid* 

The  Carrier^  Act,  1  W.  4.  c.  68]  Great  alterations  have  been  intro- 
duced with  regard  to  the  responsibility  of  land  carriers  by  the  1 W.  4. 
c.  68.  After  reciting  the  practice  of  sending  by  public  mails,  &c.  par- 
cels containing  articles  of  great  value  in  a  small  compass,  and  the  heavy 
losses  sustained  by  carriers  thereby,  the  act  provides  as  follows :  — 

By  sect.  1.  no  common  carrier  by  land  for  hire  shall  be  liable  for 
the  loss  of  or  injury  to  any  articles  of  the  descriptions  following ;  (that 
is  to  say,)  gold  or  silver  coin  of  this  realm  or  of  any  foreign  state,  or 
any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any 
precious  stones,  jewellery,  watches,  clocks,  or  timepieces  of  any  de- 
scription, trinkets,  bills,  notes  of  the  governor  and  company  of  the  banks 
of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in 
€h'eat  Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of 
money  English  or  foreign,  stamps,  maps,  writings,  title  deeds,  paint- 
ings, engravings,  pictures,  gold  or  silver  plate  or  plated  articles,  glass, 
china,  silks  in  a  manufactured  or  unmanufacturea  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,  furs,  or  lace,  or 
any  of  them,  contained  in  any  parcel  or  package  which  shall  have  been 
delivered  either  to  be  carnea  for  hire  or  to  accompany  the  person 
of  any  passenger  in  any  mail  or  stage-coach  or  other  public  con- 
veyance, when  the  value  of  such  articles  contained  in  such  parcel  or 
package  shall  exceed  10/.,  unless  at  the  time  of  the  delivery  tnereof  at 
the  office,  warehouse,  or  receivins  house  of  such  common  carrier,  or  to 
hu  bookkeeper,  coachman,  or  other  servant,  for  the  purpose  of  being 
carried  or  of  accompanying  the  person  of  any  passenger,  the  value  and 
nature  of  such  articles  shall  have  been  declared  by  the  person  sending 
or  delivering  the  same,  and  the  increased  chaise  hereinaner  mentioned, 
or  an  engagement  to  pay  the  same,  be  accepted  by  the  person  receiving 
8ueh  parcel  or  package* 

Sect.  2.  authorizes  the  demand  of  an  increased  rate  of  charge  for 
such  articles,  notified  hy  a  notice  publicly  affixed  in  the  carrier's  office, 
which  all  persons  sendmg  parcels  are  to  be  bound  by  without  further 
proof  of  knowledge. 

By  sect.  4.  no  public  notice  or  declaration  heretofore  made,  or 
her^ifter  to  be  made,  shall  be  deemed  or  construed  to  limit  or  in  any- 
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wise  afiecty  the  ItabOhy  at  cohudod  law  cifanj  siidi  piiblic  common  car- 
riers as  aforesaid  for  or  in  respect  oiwnj  articles  or  goods  to  be  carried 
and  conveyed  by  them ;  but  ail  aocfa  oonnnon  carriers  shall  be  Uable,  an 
at  the  common  law,  to  answer  for  the  loss  of  or  injonr  to  anj  articks 
and  goods  in  respect  whereof  thcj  maj  not  be  entitled  to  the  benefit  of 
the  acty  anj  pobnc  notice  or  declaraticm  by  them  made  and  given  con* 
trary  thereto,  or  in  aoywise  limiting  such  liability,  notwithstanding. 

By  sect.  5.  every  office,  warehoose,  or  receivuig  house,  used  or  ap- 
pointed by  such  common  carrier  for  rectavin^  parras,  shall-be  taken  to 
be  the  receiving  house  or  office  of  such  earner ;  and  any  one  or  more 
coach  proprietors  or  carriers  may  be  sued  without  jobing  their  co^pro- 
prietors. 

By  sect.  6»  nothing  in  the  act  shall  be  construed  to  annul  or  affisct 
any  special  contract  between  such  common  carrier  and  any  other  par* 
ties  for  the  conveyance  of  goods  and  merdiandises. 

By  sect.  8.  nothing  in  the  set  shall  be  deemed  to  protect  any  com- 
mon carrier  for  hire  from  liability  to  answer  for  loss  or  injury  to  any 
goods  whatsoever  arising  from  the  felonions  acts  of  any  coachman, 
guard,  book-keeper,  porter,  or  other  servant  in  his  or  their  employ,  nor 
to  protect  any  such  coachman,  guard,  book-keeper  or  other  servant, 
from  liability  for  any  loss  or  injury  occasioned  by  his  or  their  own  per- 
sonal neglect  or  misconduct.  [See  observations  in  the  judgment  in 
Binton  v.  Dibbm^  2  Q.  B.  646.] 

•  By  sect.  9.  common  carriers  shall  be  liable  to  pay  only  the  actual 
value,  as  proved,  not  exceeding  the  declared  value,  together  with  the  in- 
creased charges  paid  by  the  owner. 

.  Upon  the  construction  of  the  above  act  it  has  been  hdd  that  it  ex- 
tends to  all  the  articles  enumerated  in  the  1st  section,  although  not, 
within  the  words  of  the  preamble,  **  an  article  of  great  value  in  small 
compass.*'  To  entitle  a  party  to  recover  for  loss  or  injury  to  any  article 
of  such  a  description,  he  must  give  express  notice  to  uie  carrier  of  the 
value  and  nature  of  the  article.  A  looking-glass,  exceeding  the  value 
of  10/.,  was  packed  up  in  a  case  and  sent  to  the  carriei^s  office  to  be 
conveyed  from  London  to  a  house  near  Lymington.  A  notice  was  fixed  up 
in  the  office,  pursuant  to  the  second  section  of  the  statute.  The  wonu 
**  looking-elass,"  **  keep  this  edge  upwards,"  were  written  on  the  case, 
but  no  declaration  was  made  of  the  nature  and  vaJue  of  the  article,  and 
no  increased  rate  of  carriage  paid.  The  parcel  was  conveyed  from 
Lymington  to  its  destination  on  a  truck,  that  bdng  the  usual  mode  in 
which  parcels  were  conveyed  in  that  part  of  the  country.  When  the 
glass  was  unpacked  it  was  found  to  be  broken.  Hdd,  that  the  carrier 
was  not  liable  for  the  damage.  Oicvn  o.  Burnett^  2  C.  ^  M.  353., 
S,  C  4  Ty*.  133.  The  opinion  of  the  carrier  as  to  its  real  value  will 
not  supersede  the  necessity  of  a  formal  declaration  of  it.  Boys  v,  Piitk, 
8  C  4;  P.  361. 

Plaintiff  sent  a  parcel,  directed  to  a  person  in  London,  to  the  post- 
master of  Bradford  to  be  forwarded  to  Melksham.    The  postmaster 

ceived  2d,  to  book  the  parcel,  and  sent  it  to  an  inn  at  Mdksham. 
The  innkeeper  at  Melksham  booked  the  parcel  for  London,  chai^ging 
2d.  as  '*  booking"  for  his  trouble,  and  also  charging  the  demand  for  car- 
riage from  Bradford,  which  he  had  paid.  He  forwarded  the  parcel  to 
London  by  a  mail-coach,  of  which  the  defendants  were  proprietors,  and 
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Vbich  used  to  stop  and  take  parcels  at  the  inn,  but  did  not  change  horsea 
there.  The  innkeeper  had  no  express  authority  from  the  defendants 
to  take  in  parcels,  and  used  his  dbcretion  in  sending  them  by  mail  or 
any  other  coach.  He  kept  no  regular  booking  office.  Hdd,  1st,  that* 
ibr  the  purpose  of  taking  in  the  above  parcel,  the  inn  was  a  receiving 
house  of  the  defendants  within  1  W.  4.  c.  68.  s.  5. ;  and,  2dly,  that  the 
pluntiff  might  properly  sue  the  defendants  on  a  contract  with  him  to 
carry  from  Melksham  to  London.  In  tlie  same  case  the  defendants 
pleaded  the  general  issue,  and  also  that  the  parcel  contained  property 
within  the  description  in  1 W.  4.  c.  68.  s.  1.  above  the  value  of  10/.,  that 
it  was  not  delivered  at  a  receiving  house  of  the  defendants,  but  to  their 
servant,  and  that  plaintiff  did  not,  at  the  time  of  delivering  the  same  to  such 
servant,  declare  tne  value  of  the  parcel,  nor  did  he  ever  pay  any  increased 
rate  of  charge  for  it.  To  the  latter  plea  the  plaintiff  replied  generally 
de  mjurid.  The  jury  found  that  the  nouse  was  a  receiTing  house  of  the 
defendants,  and  it  appeared  that  the  plaintiff  had  not  declared  the  value 
of  the  goods.  Held,  that  the  plaintiff  was  entitled  to  a  verdict  on 
the  second  plea,  and  that  the  defendants  could  not  treat  the  plea  as 
one  relying  only  on  the  non-declaration  of  value,  and  reject  the  rest  of 
it ;  and  that  such  defence  could  not  be  shewn  under  the  general  issue. 
Synu  V.  Chaplin,  5  A.  f  E,  634. 

Since  this  act,  if  articles  mentioned  in  sect.  1.  are  sent  without  decla- 
ration of  value  and  payment  of  the  increased  charge,  carriers  are  not 
liable,  though  the  loss  be  occasioned  by  the  gross  negligence  of  their 
servants.  Hinion  «.  IHbbm,  2  Q,B,  646.  And  it  seems  that  there  is 
no  distinction  between  the  negligence  of  themselves  or  their  servants ; 
but  wilful  misfeasance  would  come  under  a  different  consideration. 
See  the  argument  in  that  case. 

Where  the  carrier  gives  notice  to  the  customer  that  he  will  not  be 

answerable  without  payment  of  a  higher  charge,  and  the  latter  de» 

livers  the  parcel  without  payment,  this  amounts  to  a  special  contract  to 

carry  on  the  terms  of  the  notice,  within  sect  6.    Stmt,,  Wyld  v.  Pickm 

Jbrd,  BM.^W.  443. 
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The  causes  of  action  under  this  head  are  various.  The  cases  which 
most  commonly  occur  in  practice  (besides  that  of  warranty,  which  has 
been  treated  of  under  the  head  of  assumpsit)  are  misrepresentation  of 
solvency  or  character,  and  misrepresentation  of  the  value  of  property. 
In  the  case  of  warranty.  Not  Guilty  puts  in  issue  the  warranty  and  un* 
soundness,  but  not  the  sale.    Spencer  v.  Dawson^  1  3f.  4*  Roo.  552. 

Mitrepresenialion  of  solvency,  ^c]  An  action  lies  for  making  a  false 
and  fraudulent  representation  of  the  character  or  solvency  of  another, 
whereby  the  plaintiff  has  been  induced  to  give  credit  to  him  and  has 
thereby  suffered  loss.  Patley  v.  Freeman,  3  7li2.  51. ;  Pontifex  v, 
Bignotd^  3  M,  4*  G,  63.  The  fraud,  as  wellas  falsehood,  must  be  proved  ; 
(and,  as  it  seems,  on  the  general  issue);  therefore  where  the  repre* 
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sentation  was  made  bona  fide  under  a  bdief  of  ita  tnithy  the  plaintiff 
cannot  recover.  Shrewsbury  v»  Blount,  2  M»  4"  &•  4>75.  In  order  to 
show  bona  fidei^  the  defendants  or  any  of  them  may  prore  representsp^ 
lions  made  to  them  by  third  persons,  or  by  co-defendants,  of  the  truth 
of  the  alleged  misstatements,  whereby  they  were  themselves  misled. 
S.  C\  IbuL 

'By  Stat.  9  0. 4.  c.  14.  s.  6.  no  action  lies  to  charge  a  person  upon  or 
by  reason  of  any  representation  or  assurance  made  or  given  relating  to 
the  character,  conduct,  ability,  trade,  or  dealings  of  an}*  other  person, 
to  the  intent  that  such  other  person  may  obtain  credit,  money,  or  ^oods 
[there]  upon,  unless  such  representation,  &c.  be  made  in  writing,  signed 
by  the  party  to  be  charged  therewith. 

The  defence  of  the  want  of  a  writing,  though  often  pleaded,  is  open 
on  the  general  bsue.     See  Lyde  v.  Barnard,  1  M,  ^W,  101. 

If,  instead  of  suing  for  the  fraudulent  misrepresentation,  the  plaintiff 
sues  for  moneyliad  and  received  by  reason  of  it,  be  cannot  prove  it  unless 
It  be  in  writing.  Hadock  v,  Fergusson,  7  A.^  E.  S6.  Where  defendant 
stated  that  the  plaintiff  might  safelv  trust  A.  B.,  because  the  defendant 
had  the  title  deeds  of  an  estate  of  A.  B.,  this  was  held  to  be  within 
9  G.  4.  c.  14.  s.  6.  Swann  v.  PhUiips,  B  A.J^  E,  457.  A  representatioa 
made  respecting  the  credit  of  a  firm,  of  which  the  defendant  is  a  part- 
ner, is  within  the  act ;  such  firm  being  "  another  person "  within  it. 
Devaux  o.  SlemkeVer,  6  New  Ca,  84.  in  Lyde  v.  Barnard,  1  4f.  4-  IF. 
101.,  the  court  were  divided  on  the  point  whether  a  representation,  that 
the  life  estate  of  A.  B.  was  charged  with  only  three  annuities,  was  a 
representation  relating  to  the  credit  and  ability  of  A.  B.  within  the  act, 

J^fisrepretentatkm  of  the  value  of  properly.]  Where  the  vendor  of  a 
public-house  misrepresented  the  amount  of  business  done  in  it,  whereby 
the  plaintiff  was  induced  to  buy  the  lease,  an  action  was  held  to  m^ 
although  such  statement  was  not  contained  in  the  conveyance  or 
memorandum  of  the  bargain.  DobeU  v.  Stevens,  3  B,^C.  623.  So 
where  the  misstatement  had  been  made  to  another  person,  who  com* 
municated  it  (with  the  defendant's  knowledge)  to  the  plaintiffl  PUmore 
V.  Hood,  5  New  Ca.  97.  An  untrue  representation,  not  embodied  in 
the  contract,  will  not  affect  its  validity,  unless  it  be  also  fraudulent. 
Cornfoot  v.  Fowke,  6  M.  ^  W,  358.  But  where  an  agent  for  the  sale  of 
defendant's  house  erroneously  described  it  as  rented  at  100/.  fre^  from 
rates,  and  the  plaintiff  bought  it  on  the  faith  of  such  statement,  the 
defendant  knowing  it  to  be  untrue,  it  was  held  that  case  lay  for  the 
deceit,  though  defendant  had  not  instructed  the  agent  to  make  the 
statement.  Fuller  v.  Wilson,  3  Q.  B,  58.  The  judgment,  on  a  special 
verdict,  in  this  case  was  reversed ;  but  on  the  ground  that  the  verdict 
did  not  shew  any  fraudulent  representation  either  by  the  defendant  or 
his  agent.  .  It  was  however  held,  that  if  the  defendant's  agent  had  been 
guilty  of  a  fraudulent  misstatement  the  defendant  would  have  been 
uable  for  it.  See  Wilson  v.  Fuller,  lb.  68.  From  the  judgment  in  this 
case,  and  in  that  of  Evans  v.  Collins,  dted  3  Q.  B.  78.  (a.),  it  should 
seem  that  a  mere  misstatement,  made  voluntarily  by  one  who  ought  not 
to  make  any  which  he  does  not  know  to  be  true,  may  be  a  ground  of 
action  bv  a  party  who  is  misled  bv  it,  though  the  ddendant  was  not 
aware  ot  the  falsehood  of  it ;  ana  that  it  is,  therefore,  not  necessary 
to  prove  an  averment  of  a  scienter  in  such  case.  See  also  Thyhr 
y.  Ashton,  II  M.  i^  W.40], 
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In  an  action  on  the  case  for  slander  or  libel,  the  usual  heads  of  evi* 
dence  are,  the  speaking  of  the  words  or  the  publication  of  the  libel,  the 
innuendos,  the  introductory  averments,  the  malice  of  the  defendant  in 
certain  cases,  and  the  damage  sustained. 

Proof  of  the  speaking  the  vfords,]  Though  the  plaintiff  need  not 
prove  the  speaking  of  all  the  words  laid  in  the  declaration,  yet  it  is 
necessary  to  prove  some  material  part  of  them,  and  it  is  not  sufficient 
to  prove  merely  equivalent  words.  Per  Lawrence  J.,  Maitiand  v, 
Goidneyj  2  East,  434.  Thus  a  statement  of  words  spoken  affirmatively 
is  not  supported  by  proof  of  words  spoken  by  way  of  interrogation* 
£ames  v.  HoUoway,  8  T.  R,  150. ;  B.  N.  P.  5.  Where  the  declaration 
avers  that  the  defendant  spoke  certain  words,  it  must  be  taken  to  mean 
that  he  used  them  as  his  own  words ;  and  if  he  repeated  them  as  the 
words  of  another,  it  is  a  variance.  M^Pherson  v.  Daniels,  10  J7.  $  C, 
874.  ;  Beil  v.  Byrne,  13  East,  554.  Where  the  words  laid  were,  ''This 
is  my  umbrella,  and  he  stole  it  from  my  back  door,"  and  the  words. 
proved,  *'  //  is  mv  umbrella,"  &c.,  it  was  held  a  variance ;  the  word  this 
importing  that  the  umbrella  *was  present  (which  in  fact  it  was  not). 
Waiters  v.  Mace,  2  B,  4^  A,  15Q,  Where  all  the  words  constitute  one 
charge,  they  must  all  be  proved.  Thus  where  the  words  laid  were, 
"  He  is  selling  coals  at  one  shilling  a  bushel  to  pocket  the  money,  and 
become  a  bankrupt  to  cheat  his  creditors  ;'*  and  the  words  "  and  be» 
come  a  bankrupt"  were  not  proved.  Eyre  C.  J.  held  that  the  words 
constituted  one  general  charge,  and  that  the  variance  was  fatal.  Flower 
e»  Pedley,  2  Esp,A9\,  Where  the  words  laid  were,  **  S.  (the  plaintiff) 
is  to  be  tried  at  the  Old  Bailey  for,"  &c.,  and  the  proof  was  of  the  words,* 
"  I  have  heard  that  S.  is  to  be  tried,"  &c.,  this  was  held  a  variance, 
but  amendable  at  Nisi  Prius,  or  by  special  indorsement  under  sect.  24. 
of  3&  4  W.  4.  c.  42.  Smith  v.  Knowelden,  2  M,^G.56l.  "I  cannot 
answer  for  the  cleanliness  of  her  person,  because  she  takes  snuff;"  the 
words  being  "  I  cannot  answer,  &c.,  **  because  /  believe  she  takes 
snuff,"  was  held  a  variance.  Cook  v.  Stokes,  1  M,  Sf  Rob.  237.  An 
aU^ation  that  the  defendant  said  of  the  plaintiff,  **  she  secreted  I#.  6^. 
under  the  till,  stating  these  are  not  times  to  be  robbed,"  was  held  to 
import  that  the  plaintiff,  when  secreting  the  U.  6€f.,  had  used  the  latter 
words,  and  that  therefore  the  allegation  did  not  contain  that  which  was 
actionable  per  se,  so  as  to  disentitle  the  plaintiff  to  full  costs  where  the 
verdict  was  under  40«.  Kelly  v,  Partington,  5  B,  4r  Ad.  64d.  But 
where  the  words  omitted  to  be  proved  do  not  qualify  or  affect  those 
proved,  the  omission  is  immaterial.  Thus,  where  the  words  stated 
were  **  'Ware  Hawk  $  you  must  take  care  of  yourself  there ;  mind  what 
you  are  about :"  and  the  plaintiff  fiuled  to  prove  the  words  **  Mind 
what  you  are  about;"  the  variance  was  held  immaterial.  Orpufood  v. 
Barkes^^Bing.  261.  See  b\bo  Rutherford  v.  Evans,  6  Bifig.^l.  Words 
kid  as  spoken  in  English  are  not  .proved  by  evidence  of  words  spoken* 
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in  a  foreign  lan^age.    Zenobh  v.  Jxtellf  6  T,  R,  162.    Ab  to  the  power 
of  ameQcuneDt  in  such  cases,  see  on^,  p.  67. 

Proof  of  the  itbeL]  A  mere  omission  in  setting  out  part  of  a  libd  is 
not  fatal,  unless  the  sense  of  that  which  is  set  out  is  therebj  varied. 
Tabarl  v.  Tipper^  1  Camp,  353.  But  where  a  libellous  paragraph 
contained  two  references,  by  which  the  words  appeared  to  be  in  fiict 
the  language  of  a  third  person  speakins  of  the  puuntiflr's  conduct,  and 
those  references  were  omitted  in  the  declaration,  it  was  held  that  the 
omission  altered  the  sense  of  the  passage,  and  diat  the  variance  was 
fatal.  Cartwrieht  v.  IVright,  6  B.^  A.  615.  See  R.  v,  Solomon^  R.^ 
M,  253.  And  where  the  words  laid  were  **  My  sarcastic  friend,  bj 
leaving  out  the  repetition,**  &c,  and  those  proved  were,  "  my  sarcastic 
friend  MfiPOS,  by  leaving  out,"  &c..  Lord  Ellenborough  held  the 
variance  &tal.  Teibart  r.  Tipper^  1  Camp,  353.  So  where  the  libel 
on  the  record  imputed  to  the.  plaintiff,  an  en^neer,  "mismanagement 
or  ignorance,"  and  the  words  proved  were,  "  ignorance  or  inattention," 
this  was  held  a  fatal  variance.  Brooks  v.  Bianshard^  1  C  4*  ^*  779. ; 
S.  C  3.  Tyr,  844.  If  the  omission  or  addition  of  a  letter  does  not 
change  the  word  so  as  to  make  it  another  word,  the  variance  is  not 
material.  Per  Lord  Mansfield,  BeedCt  caae^  1  Leach^  159.,  2rd  ed* 
Thus,  "  undertood,"  for  **  understood •"  is  no  variance.     Ibid, 

Whether  a  writing  is  a  libel  or  not  is  a  question  for  the  jury,  and  the 
judge  is  not  bound  to  give  any  opinion  on  it ;  Bayiit  v,  Lawrence^  1 1 
A,  4r  ^'  920. ;  but  the  proper  course  is  said  to  be  for  the  judge  to  define 
what  a  libel  is  in  point  of  law.  Parmiier  v,  Coupland,  6  Jf.  4"  W,  105w 
And  it  may  be  defined  to  be  a  publication  without  justification  or  law« 
ful  excuse,  calculated  to  injure  the  reputation  of  another  by  exposing 
him  to  hatred,  contempt,  or  ridicule.  Per  Parke  B.,  U>,  A  writing 
may  be  a  libel  on  a  private  person,  which  would  not  be  so  on  a  penon 
in  a  public  character  or  office  ;  for  the  acts  of  public  men,  whicn  con* 
cem  the  subject,  may  be  lawfully  commented  upon  without  malice ; 
but  to  impute  bad  or  corrupt  motives  is  a  libel  in  either  case.  Per 
curiam^  S,  C.  lb. 

Proof  of  pubUoatkm  of  UbeL\  Proo£  that  the  libel  produced  is  in  the 
defendant  stiand writing  is  said  to  be  presumptive  evidence  of  public** 
tion,  so  as  to  throw  the  proof  of  non-publication  upon  him.  R,  v. 
Beare,  ]  Ld,  Raym,  417. ;  Lamb**  case,  9  Rep.  59.,  b.  But  see  the 
arpimcnts  in  R,  v,  Bwrdettj  3  B.^A,  717.;  and  4.  B.^A.  95.  So 
pnnting  a  libel,  unless  qualified  by  circumstances,  is  said  prima  facie  to 
be  a  publishing  ;  for  it  must  be  delivered  to  the  compositor,  and  the 
other  subordinate  workmen.  Baldmn  v,  ElpMnsUm^  2  W,  BL  1038, 
But  this  proposition  is  denied  in  Waits  v.  Fraser,  7  A,^  E.  223.  A 
libel  may  oe  published  in  a  letter  to  a  third  person ;  but  the  publication 
of  a  libellous  letter  to  the  plaintiff  himself,  though  it  may  be  the  sub» 
ject  of  an  indictment,  is  not  such  a  publication  as  to  maintain  an  action. 
Phiii^  p.  Jofum,  2  Esp,  624.  Where  however  the  libel  was  contained 
in  a  letter  sent  by  the  defendant  to  the  plaintiff,  proof  that  the  d^ 
fendant  knew  that  the  plaintiff's  letters  were  usually  opened  by  hia 
clerk,  is  evidence  of  a  publication.  Delacroix  v,  Thevenot^  2  Stark,  63. 
A  letter,  containing  a  libel,  was  proved  to  be  in  the  handwriting  of  the 
defendant ;  to  have  been  addressed  to  a  party  in  Scotland ;  to  have 
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been  received  at  an  intermediate  post-office  on  its  passage  to  Scotland 
to  be  forwarded  thither ;  and  it  was  produced  at  the  trial  with  the 
proper  post  marks,  and  with  the  seal  broken  :  this  was^held  sufficient 
evidence  of  a  publication  to  the  person  to  whom  it  was  addressed. 
Wamn  9.  Warren^  1  CM.Sf  R,  250.  'Shewins  a  copy  of  a  libellous 
caricature  to  another,  at  his  request,  has  been  held  not  sufficient  evi« 
dence  of  publication  to  support  an  action.  Smith  v.  Wood,  3  Camp, 
323.  The  delivery  of  a  libellous  pamphlet  by  the  governor  of  a  colony 
to  his  attorney-general,  not  for  any  official  purpose,  is  a  publication. 
Wyaii  V.  Gore,  HoU,  N.  P.  C.  299.  The  sale  of  a  libel  in  the  defendant's 
shop  by  his  servant  or  agent  there  for  tlie  defendant's  benefit,  is  a  publica« 
tion  by  the  defendant,  though  he  was  not  privy  to  the  contents  or  sale. 
Com.  big.  Libel  (B.  1).  -The  delivery  of  a  newspaper  to  the  officer  at 
the  stamp-office  is  a  sufficient  publication  to  sustain  an  indictment. 
It.  V.  AwpkUt,  ^B.S^  C,  35.  Proof  that  the  defendant  accounted 
with  the  officer  of  stamps  for  the  duty  on  advertisements  in  the  paper  in 
Question  is  evidence  o£  publication.  Cook  v.  Ward,  6  Bing. 409.  Evidence 
that  the  libel  was  written  by  the  defendant's  daughter,  who  was  author- 
ised to  niake  out  his  bills  and  write  his  general  letters  of  business,  is 
not  sufficient  to  charge  the  defendant ;  unless  it  can  be  shewn  that  such 
libel  was  written  with  the  knowledge  or  by  the  procurement  of  the 
defendant.  Harding  v.  Greening,  1  B.  Moore,  477.  In  order  to  shew 
that  the  defendant  had  caused  a  libel  to  be  inserted  in  a  newspaper,  a 
reporter  to  the  paper  was  called,  who  proved  that  he  had  given  a 
written  statement  to  the  editor  of  the  newspaper,  the  contents  of 
which  had  been  communicated  by  the  defendant  for  the  purpose  of 
such  publication ;  and  that  the  newspaper  produced  was  exactly  the 
same,  with  the  exception  of  one  or  two  slight  alterations  not  affecting 
the  sense  ;  it  was  held  that  what  the  reporter  published  might  be  con* 
sidered  as  published  by  the  defendant,  but  that  the  newspaper  could 
not  be  read  in  evidence,  without  producing  the  written  statement  de* 
livered  by  the  witness  to  the  editor.  A&nu  v.  Kelly,  R,  ^  M,  157: 
A  paper  in  the  defendant's  handwriting  found  in  the  house  of  the  editor 
of  the  newspaper  in  which  the  libel  appeared  is  evidence  i^nst  the 
defendant,  tnough  partially  erased,  and  altered  (in  immateri^  parts)  in 
the  printed  paper.  Tarpiey  v.  Blabey,  2  New  Ca.  437.  Where  A.  and 
B.  are  sued  jointly  for  a  libel,  and  A.  lets  judgment  go  by  default,  queere, 
whether  the  plaintiff  must  prove  a  joint  publication  in  order  to  get  a 
verdict  against  B.  ?  See  Joknton  v.  Hudson,  7  A.^E.  233.  Where  a 
letter  (whether  sealed  or  not  there  was  no  direct  proof)  was  put  into 
the  post-office  in  the  county  of  L.,  it  was  held  by  the  court  of  K.  B. 
f Bayley  J.,  dub,)  that  it  was  a  publication  in  L.  R,  v,  Burdeit,  4  B, 
qr  A,  95. ;  R.  v,  Watson,  1  Camp,  215.  When  a  libel  has  been  printed 
by  the  defendant's  order,  and  he  has  taken  away  some  of  the  impres- 
tionsi  one  of  those  left  with  the  printer  may  be  read  in  evidence  against 
him.  R,  V,  Watson,  2  Stark,  129.  The  sale  of  each  copy  of  a  printed 
libel  is  a  distinct  publication.     R,  v.  Carlisle,  1  Chittffs  Rep,  451. 

The  publication  of  the  libel  mav  likewise  be  proved  by  the  admission 
of  the  defendant.  Where  the  defendant  admitted  that  he  was  the 
author  of  a  printed  libel,  **  errors  of  the  press  and  some  small  variance 
only  excepted,"  Pratt  C.J.  received  this  as  evidence  of  publication,  and 
put  it  to  the  defendant  to  prove  material  variances.  Rex  v.  Hall,  1 
8trtt,%l^ 
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Proof  of  pubHeaiion  in  newtpapen.]    The  proof  of  the  pnbBcation  of 
libeb  contained  in  newspapers  is  greatly  fiicilitated  by  the  statute  6  &  7 
IV.  4.  c.  76.  (repealing  and  re-enacting  similar  provisions  in  88  G.  3. 
c.  78.).    The  following  is  an  abstract  of  its  provisions  :  <*-By  sect.  6. 
declarations  are  to  be  delivered  to  the  commissioners  of  stamps  or 
other  proper  officer,  specifying  the  names,  additions,  and  abode  of  the 
printers,  publishers,  and  two  at  least  of  the  proprietors,  with  the  pro- 
portional shares  of  the  latter,  and  describing  the  printing-hoose,  house 
of  publication,  and  title  of  the  paper.     By  sect  8.  aU  such  declarations 
shall  be  filed  and  kept  in  such  manner  as  the  commissioners  of  stamps 
shall  direct ;  and  copies  thereof,  certified  to  be  true  copies,  shall  be 
admitted  in  all  proceedings  civil  and  criminal,  and  upon  every  occasioo 
whatsoever  touching  any  newspaper  mentioned  in  such  declaration,  or 
touching  publication  matter  or  thing  contained  in  any  such  news- 
paper,  as  conchinoe  evidence  of  the  truth  of  all  matters  set  forth 
m  such  declaration  as  are  hereby  required  to  be  therein  set  forth, 
and  of  their  continuance  respectively  in  the  same  condition  down  to 
the  time  in  question  against  every   person    who   shall  have  signed 
such  declaration,  unless  it  shall  be  proved  that  previous  to  such  time 
such  person  became  lunatic,  or  that  previous  to  the  publication  in  ques- 
tion  on  such  trial  such  person  did  duly  sign  and  make  a  declaration 
that  such  person  had  ceased  to  be  a  printer,  publisher,  or  proprietor  of 
such  newspaper,  and  did  duly  deliver  tne  same  to  the  said  commissioners, 
or  to  such  officers  as  aforesaid,  or  unless  it  shall  be  proved  that  pre- 
vious to  such  occasion  a  new  declaration  of  the  same  nature  was  duly 
signed  and  made  and  delivered  respecting  the  same  newspaper,  in  which 
the  person  sought  to  be  affected  on  such  trial  did  not  join  ;  and  the  said 
commissioners,  or  the  proper  officer  by  whom  any  such  declaration  shall 
be  kept,  shall,  upon  application  in  writing  made  to  them  or  him  respect- 
ively bv  any  person  requiring  a  copy  certified  according  to  this  act,  in 
order  that  the  same  may  by  produced  in  any  civil  or  criminal  proceedings^ 
deliver  such  certified  copy  to  the  person  applying  for  the  same  upon 
payment  of  the  sum  of  one  shilling  and  no  more ;  and  in  all  proceed- 
mgs,  and  upon  all  occasions,  a  copy  of  anv  such  declaration  certified  to 
be  a  true  copy  under  the  hand  of  one  of  the  said  commissioners,  or  of 
any  officer  in  whose  possession  the  same  shall  be,  upon  proof  made 
that  such  certificate  hath  been  signed  with  the  handwnting  of  a  person 
described  in  or  by  such  certificate  as  such  commissioner  or  officer,  and 
whom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner  or  officer, 
shall  be  received  in  evidence  agamst  any  and  every  person  named  in 
such  declaration  as  a  person  making  or  signing  the  same,  as  sufficient 
proof  of  such  declaration,  and  that  the  same  was  duly  signed  and  made 
according  to  thii  act,  and  of  the  contents  thereof;  and  every  such  copy 
so  produced  and  certified  shall  have  the  same  effect  for  the  purposes  of 
evidence  against  any  and  every  such  person  named  therein  to  all  intents 
whatsoever  as  if  the  originaJ  declaration,  of  which  the  copy  so  pro* 
duced  and  certified  shall  purport  to  be  a  copy,  had  been  produced  in 
evidence  and  been  proved  to  have  been  duly  signed  &c.  by  the  person 
app«iring  to  have  signed  the  same ;  and  whenever  a  certified  copy  of 
any  such  declaration  shall  have  been  produced  in  evidence  against  any 
person  who  signed  it,  and  a  newspaper  shall  afterwards  be  produced  in 
evidence  entitkd  in  the  same  manner  as  the  newspaper  mentioned  in 
such  declaration,  and  wherein  the  name  of  the  printer  and  pubfisher, 
and  the  place  of  printings  shall  be  the  same  as  the  name  of  the  printer 
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■nd  publisher,  and  the  place  of  printing  mentioned  in  such  declaration, 
or  shall  purport  to  be  the  same,  whether  such  title,  name,  and  placei 
printed  upon  such  newspaper  shall  be. set  forth  in  the  same  form  of  words 
aa  is  contained  in  the  said  declaration,  or  in  any  form  of  words  varying 
therefrom,  it  shall  not  be  necessary  for  the  plaintiff,  &c.,  in  any  action, 
&c,  to  prove  that  the  newspaper  to  which  such  action  or  other  pro- 
ceeding may  relate  was  purchased  of  the  defendant,  or  at  any  house,  snop, 
or  office  belonging  to  or  occupied  by  the  defendant,  or  by  his  servants,  &c« 
B^  sect.  13.  a  copy  of  every  paper,  signed  by  the  printer  or  publisher, 
with  his  name  and  abode,  is  to  be  ddivered  to  the  commissioners  of 
stamps,  or  their  officer  in  that  behalf,  within  a  certain  time  after  the  day 
of  publication ;  and  such  commissioners,  &c.  shall,  on  application,  pro* 
duce  the  signed  copy  in  evidence  in  any  civil  or  criminal  proceeding,  or 
deliver  it  for  that  purpose  to  the  party  applying,  upon  security  given  to 
return  it ;  and  "  aft  copies  so  delivered  shall  be  evidence  against  every 
printer,  publisher,  and  proprietor  of  every  such  newspaper  respectively, 
in  all  proceedings,  civil  or  criminal,  to  be  commenced  and  earned  on,  as 
well  touching  such  newspaper  as  any  matter  or  thing  therein  contained, 
and  touching  any  other  newspaper  and  any  matter  or  thing  therein  con- 
tained, which  shall  be  of  the  same  title,  purport,  or  effect  with  such 
copy  so  delivered  as  aforesaid,  although  such  copy  may  vary  in  some  in- 
stances or  particulars  either  as  to  title,  purport,  or  e£fect;  and  every 
printer,  publisher,  and  proprietor  of  any  copy  so  delivered  shall  to  all 
intents  and  purposes  be  deemed  to  be  the  printer,  publisher,  and  pro- 
prietor respectively  of  all  newspapers  which  shall  be  of  the  same  title 
or  effect  with  such  copies  or  impressions  so  delivered,  notwithstand- 
ing such  variance,  unless  such  pnnter,  publisher,  or  proprietor  respect- 
ively shall  prove  that  such  newspapers  were  not  printed  or  published 
by  nim,  nor  by,  nor  with,  his  knowledge  or  privity." 

Since  this  statute  the  production  and  proof  of  a  certified  copy  of  the 
affidavit,  and  of  a  newspaper  corresponding  in  the  title  and  in  the 
names  and  descriptions  of  printer  and  publisher,  with  the  newspaper 
mentioned  in  the  affidavit,  will  be  sufficient  evidence  of  publication. 
Maynev,  Fletcher,  9B.^a 382. ;  R.  v.  Hunt,  31  State  Trials,S75,, decided 
on  38  0. 3.  c.  78.  But  where  the  affidavit  and  the  newspi4per  varied  in 
in  the  place  of  residence  of  the  party  it  was  held  insufficient.  Murray 
«.  Souter,  cited  6  Bing,  414.  See  R,  v.  Franceyt,  2  A.^E.  49.  Where 
the  defendant  wishes  to  prove  in  mitigation  other  libels  published  against 
him  by  the  plaintiff  he  ought  not  to  rely  upon  the  means  of  proof 
given  by  the  above  act.     See  Wattt  v.  Fraser,  1  A.^  E.  223. 

Proof  of  introductory  averment,  ^c]  All  the  introductory  averments 
essential  to  the  plaintiff's  case  must  be  proved^  when  specially  denied 
upon  the  pleadings ;  but  if  immaterial  to  the  character  of  the  libel 
itself,  the  finding  on  it  will  be  immaterial.  Where  the  declaration 
stated,  by  way  of  inducement,  that  the  plaintifl^  an  attorney,  had  been 
employed  as  vestry  clerk  to  the  parish  of  A. ;  that,  whilst  he  was  such 
vestry  clerk,  certain  prosecutions  were  carried  on  against  6.,  and,  to 
bring  the  same  to  a  successful  issue,  certain  sums  belonging  to  the 
parishioners  were  appropriated  to  the  dischar^  of  the  expenses  of  the 
said  proceedings,  jret  defendant  intending  to  injure  the  plaintiff  in  his 
profession  and  in  his  office  of  vestry  clerk,  and  to  cause  it  to  be  suspected 
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that  he  had  fraoduleotljr  misapplied  the  waagj,  fidady  and  malicioosly 
pubtiahed  a  libel  of  and  concemin^  the  mattera  aforesaid,  &c;  and  it  ap» 
peared,  on  the  production  of  the  libel  at  the  trial,  that  the  imputation  waa 
that  the  plaintiirhad  applied  the  parish  mooej  in  pajment  of  the  expenses 
of  the  prosecution  i^ter  it  had  iermmmiedi  it  was  held  that  thia  was  no 
variance,  because  it  did  not  alter  the  character  of  the  libel ;  the  fraud 
imputed  to  the  plaintiflT  being  the  same,  whether  the  money  was  mis- 
applied before  or  after  the  proceedings  had  terminated.  Mmf  9,  Broum^ 
ZB.S^C.  113.;  and pn-  Abbott  C. J., UmL  "The  allceation  does  not 
compel  the  plaintiflr  to  prove,  formally  and  predselj,  that  the  libel  re- 
lates to  every  part  of  the  matter  so  previously  stated;  but  it  satisfies  all 
he  has  taken  upon  himsdf  to  prove,  if  he  sliews  that  the  Ubel  rdates 
substantially  to  the  matters  alleged  by  way  of  introduction  in  such 
manner  as  that  the  defamation  contained  in  the  Ubel  is  of  the  diaracter 
and  effect  which  the  plaintiffhas  described."  So  where  the  declaratioa 
stated  that  the  plamtiff  was  an  attorney,  and  that  the  defendant,  intend* 
ing  to  injure  him  in  his  said  profession,  published  the  libel  of  and  coo- 
cerning  the  plaindfT  and  of  and  concerning  him  in  his  said  profession, 
and  the  plaintiff  fiuled  in  provine  that,  at  the  time  of  the  publication  of 
the  libel,  he  was  an  attorney,  it  was  held  that  this  was  not  a  fatal 
variance,  the  words  of  the  libel  being  actionable  without  reference  to 
his  profes-Monal  character.  Leuns  r.  Walter^  3  B.^B,  138  (a)  ;  Cox  v, 
Thamatanf  2  C,  f  J.  361,  So  where  the  words  themselves  convey  an 
imputation  of  an  offence,  as,  **  he  is  a  thief,  and  has  robbed  me  of  mj 
bncks,"  no  introductory  averment  is  necessary.  Slowmam  v.  DuUtm^ 
10  B'mg.  402. ;  Cvr^  v.  Curtis,  10  Bing.  477. 

Where  the  fact  stated  in  the  introductory  averment,  and  con- 
nected with  the  libel  by  the  words  ''of  and  concerning,"  is  ma* 
terial  to  the  defamatory  character  of  the  libel  itself,  it  must  be 
proved  as  stated.  Cox  v.  ThomoMon^  2  C.^J.36].  Teesdale  v.  Oemait, 
I  Chittys  Rep,  603.,  and  per  Cur,,  Aid,  Since  the  new  rules  of  pleading, 
such  averments  must  be  put  in  issue  by  a  proper  plea,  otherwise  they  are 
admitted.  See  Heming  r.  Power^  10  If.  4*  ^*  ^64.  But  where  the  libel 
is  said  to  be  "of  and  concerning"  some  fact  alleged  in  the  inducement, 
then  it  may  still  be  a  question  on  Not  guilty,  1st.  Whether  the  words 
or  libel  were. meant  to  refer  to  it?  2dlv.  whether,  supposing  they  did  moi 
refer  to  it,  the  fact  itself  was  material  or  otherwise?  If  matenal,  then 
It  should  seem  that  the  connection  must  be  proved ;  if  immaterial, 
then  it  matters  not  whether  the  words  or  libel  refer  to  it  or  not. 
Where  the  words  were  stated  to  be  spoken  of  and  concerning  goods 
said  to  be  ** stolen"  from  B.,  and  it  appou^  that  they  were  spoken 
of  goods  said  to  be  **  taken "  from  B.,  the  variance  was  held  &ta]. 
Shepherd  v.  Bliss,  8  Stark,  510.  Where  the  declaration  stated  that  the 
plaintiff  was  treasurer  and  collector  of  certain  tolls,  and  that  the  defen^ 
darit  spoke  of  the  plaintiff,  as  such  treasurer  and  collector,  certain 
words,  "meaning  that  the  plaintiff,  as  such  treasurer  and  collector,  had 
been  guilty,  &c. ;"  and  the  plaintiff  failed  to  prove  that  he  was  coU 
lector,  it  was  held  (on  Not  guilty,  before  the  new  rules)  that  the  plain- 
tiff was  bound  to  prove  that  he  was  both  treasurer  and  collector; 
Sellers  v.  Till,  ^B,4^C,  655  ;  and  per  Cur.,  "  It  appears  that  there  is  an 
innuendo  expressly  applying  the  words  to  the  plaintiff  in  his  character  of 
collector,  which  makes  Uie  case  very  distinguishable  from  those  which 
have  been  cited  {May  o.  Brown,  Lewis  v.  Waiter,  sti^trd),  for  in  them 
the  meaning  of  the  words  was  not  limited  by  the  insertion  of  such  an 
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innuendo/*  See  Ueriot  o.  Stuart,  1  EipASl. ;  and  temb,  in  SeUen  «• 
TiU^  the  charge  was  against  the  plaintiff  lu  collector » 

Where  the  words  are  alleged  to  have  been  spoken  of  and  concerning 
the  plaintiff  in  a  particular  character,  and  are  only  actionable  as  havinj^ 
l>een  spoken  of  tne  plaintiff  in  that  character,  such  character  must  (u 
put  in  issue  by  the  plea  )  be  proved.  But  where  the  words  themselves 
admit  the  plaintiff's  character,  evidence  of  it  is  unnecessary.  YrUarri 
V.  Clement,  3  Bing,  432.  And  where  the  character  is  that  of  a  public 
officer,  as  assistant  overseer,  &c.,  his  acting  as  such  b  sufficient  evi« 
^ence.    CanneU  v.  Curtis,  2  New  Ca,  228. 

Whether  the  words  were  spoken  of  the  plaintiff  in  a  particular  character 
is  for  the  jury  ;  Jonet  v.  Littler,  7  M.^fV.  423. ;  and  if  the  words  are 
such  as  must  be  injurious  to  the  plaintiff  as  a  trader  (e,  g.  words  imputing 
insolvency),  it  is  then  needless  to  prove  them  spoken  of  him  as  such, 
jS»  C,  ibUL  The  declaration  stated  that  the  plaintiff  had  been  a  wool- 
stapler  at  C,  and  a  brewer  at  O.,  and  that  the  defendant  spoke  of  him» 
as  such  trader  as  aforesaid,  the  following  words :  *'  Mr.  H.  (the  plain^* 
tiff)  has  been  a  bankrupt  at  C,  &c."  One  count  alleged  the  words  to 
have  been  spoken  of  the  plaintiff  in  his  trade  of  a  brewer.  There  was 
no  evidence  of  the  plaintiff  having  been  a  woolstapler,  but  it  was  proved 
he  had  been  a  brewer  at  O. ;  the  court  held  it  no  variance ;  for  the 

Elace  where  the  bankrupt  became  bankrupt  was  immaterial ;  he  might 
ave  become  a  bankrupt,  whilst  a  brewer  at  O.,  by  an  act  of  bankruptcy 
committed  at  C.  Hall  v.  Snuth,  I  M,  ^  S.  287.  So  where  the  decla- 
ration all^d  the  plaintiff  to  be  a  carpenter  and  sworn  appraiser ;  and 
that  the  defendant,  intending  to  injure  him  in  his  several  trades,  in  a 
discourse  of  and  concerning  the  plaintiff  in  his  trade  of  a  carpenter, 
spoke  the  words,  &c. :  it  was  held  unnecessary  to  prove  that  the  plain* 
tiff  carried  on  the  trade  of  a  sworn  appraiser.  Figgins  v,  Cogswell,  3 
M.  4-  S.  369.     See  also  Ruthaiurd  v.  Evans,  6  Bing.  45 1 . 

To  prove  that  the  plaintiff  is  a  physician  (where  that  character 
is  denied  or  not  impliedly  admitted  by  the  libel)  it  is  not  sufficient 
to  produce  a  diploma  under  the  seal  of  one  of  the  Universities, 
witnout  proving  the.  seal.  Moises  p.  Thornton,  8  7\  R.  303.  To  make 
such  an  instrument  evidence  it  should  be  either  the  original  act  of  the  cor- 
poration conferring  the  degree,  or  an  examined  copv  of  it.  If  an  ori^nal 
act,  it  shoidd  be  proved  that  the  seal  affixed  to  it  is  the  seal  of  the  Univer* 
sity ;  if  considered  as  a  copy,  it  should  be  compared  with  the  original  book 
by  the  witness  who  produces  it.  Per  Grose  J.,  ibid.  To  prove  a  de^ee  of 
Doctor  of  Medicine  in  the  University  of  St.  Andrews,  a  sealed  mstru- 
inent  and  a  written  paper  were  produced  ;  the  former  purporting  to  be 
a  diploma  of  Doctor  of  Medicine.  It  was  proved  that  a  person  at  St* 
Andrews,  calling  himself  the  University  Librarian,  had  shewn,  as  the 
University  seal  in  the  University  Library,  a  seal  corresponding  with  that 
on  the  instrument  produced.^  The  written  paper  purported  to  be  an 
act  of  the  University  conferring  the  degree.  In  tne  same  room,  the 
same  person,  with  others  calling  themselves  professors,  had  shewn,  as 
the  book  of  acts  of  the  University,  a  book  containing  an  entry  agreeing 
with  the  written  paper.  This  was  held  to  be  a  sufficient  proof  of  the 
diploma.  Collins  v.  Carnegie,  I  A.  ^  E.  695.  An  averment  that  the 
plaintiff  practised  as  a  physician  in  England,  is  not  supported  by  evi- 
dence that  he  practised  under  a  Scotch  diploma,  without  a  licence  from 
the  College  of  Physicians;  for  such  practice  is  iJl^al :  nor  is  it  enough 
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(wbcre  the  fibel  charges  the  plaintiff  with  being  no  ph  vacian)  to  shev 
that  the  plaintiff  did,  in  fact,  practise  as  a  physician.  '&.  C.  ibkL  The 
books  of  a  University,  conferring  the  d^jiee  of  Doctor  of  Laws»  are 
evidence  to  prove  that  fiict.    Moi$a  v.  Tkondom^  8  T.  J7.  306. 

In  order  to  prove  that  die  plaintiff  is  an  attorney,  an  examined  eopy 
of  the  roll  of  attomies,  signed  by  the  plaintifl^  u  soffidcnL  So  the 
book  from  die  master's  iA&e  containing  the  names  of  all  the  attomies^ 
prodaced  by  the  officer  in  whose  custody  it  is  kept,  is  good  evidence^ 
together  wkh  proof  that  the  plaintiff  practised  as  an  attorn^  at  the 
time  of  the  words  spc^en.  Jt.  v.  Crvuley^  2  Eap,  526. ;  Lttm  r.  Wal» 
ier^S  B./f-C,  138.;  Joma  v,  SUvems^  11  Pyter,  251.  And  the  stamp- 
office  certificate,  countersigned  by  the  master  of  the  cooit,  is  soffident 
prima  faat  evidence  <if  die  party  being  an  attorney  of  that  eoort. 
Spartmg  9.  Haddom^  9  Bmg,  11. 

Where  the  title  to  the  particnlar  sitaation  is  not  the  subject  of  any 
express  docmnentary  appointment,  the  actii^  in  the  situation  is  of 
course  the  only  evidence  which  the  fact  admits  of.  2  Simk.  Ev.  860., 
\st,  eL  Where  the  plaintiff  averred  that  he  was  emploved  by  **  The 
New  England  Company,"  and  that  die  libel  was  published  of  him  in 
such  employment,  it  was  held  sufficient  to  prove  that  the  company  was 
coDunonly  so  called,  though  that  was  not  its  legal  name.  Rm&erford  o. 
Ewuu,  6  JBfa^.  451. 

The  allegation  that  the  words  were  spoken  in  the  presence  and 
hesring  of  A.  B.,  and  others,  is  supported  by  proof  that  they  were 
spoken  in  the  presence  of  others  only.    B,  N.  P.  6. 

Proof  cfmnmtwdo.'\  The  plaintiff  must  in  general  prove  die  innuendoes 
as  bid.  The  whole  of  an  innuendo,  which  is  not  on  the  fiice  of  the 
declaration  a  bad  one,  must  be  proved,  where  it  gives  a  specific  cha- 
racter to  the  libd  or  slander,  and  thereby  becomes  part  of  the  issuer 
WUBamg  v,SioU^  \  C.iM.e»l,i  Hartfeyv,  French,  \  C,^  ALU.  i 
BoberU  v,  Cawtdtn,  9  EoMt^  93.  Thus  where  the  words,  in  feet,  inn 
puted  other  a  fraud  or  a  felony ;  but  by  the  innuendo  were  confined  to 
the  latter ;  Lord  EUenborough  ruled  that  the  plaintiff  must  prove  that 
they  were  spoken  in  the  bitter  sense.  Swtiih  v.  Carey,  3  Camp,  461.  So 
if  the  plaintiff,  in  stating  a  libel,  connects  it  by  innuendo  with  a  parti- 
cular allegation,  he  will  be  bound  to  prove  a  libel  rdating  to  the  matter 
contained  in  that  allegation.  Per  Bayley  J.,  Maw  v,  Brown^  S  B.f-C, 
128.;  Sellert  v.  TVl,  4B.J^C.  655.  But  where  the  innuendo  does  not 
refer  to  any  precedent  averment,  but  improperiy  introduces  new  matter 
not  necessary  to  sustain  the  action,  it  need  not  be  proved,  but  may  be 
rejected  as  surplusage.  RoberU  v.  Camden,  9  EaH,  93. ;  Harvey  v. 
Frendt^  1  C  4*  ^-  1 1-  So  where  the  words  spoken  import  in  thenH 
selves  a  criminal  chaige,  and  the  innuendo  introduces  matter  which  is 
merely  usdess,  it  may  be  rejected  as  surplusage.  Sewtb^  Day  v.  Ro^ 
hinton,  \A.^E.  558.;  WilSami  v.  Gardiner,  \  M.^W.  245.  Where 
there  are  several  innuendoes,  some  of  which  are  proved,  and  are  suffi- 
cient to  maintain  the  action,  and  othen  are  not  proved,  the  pkuntiff 
may  confine  his  verdict  to  those  which  are  proved  ;  and  if  he  does  not 
confine  it,  but  has  a  general  verdict,  the  defendant  may  nevertheless 
have  his  costs  as  to  Imellous  matter  connected  with  the  negatived  in- 
nuendoes. Prudkomme  v.  Frater^  2  A,^  E,  645.  But  the  judge  will 
not  strike  out  the  unproved  innuendoes  or  the  introductory  matter 
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coonected  with  them  at  Nisi  Priusy  though  superfluous.    S,  C,  1  3f.  4* 
Rob.  436. 

The  declarations  of  spectators,  whilst  viewing  a  libellous  picture  pub> 
liely  exhibited,  were  aomitt^  by  Lord  EUenborough  as  evidence  that 
the  picture  was  intended  to  represent  the  parties  libelled.  Du  BoH  o. 
Beresford,  2  Camp,  512. 

Proof  of  moGce.']  Where  the  publication  is  defiunator3r,  the  law  in* 
/ers  malice,  unless  something  can  be  drawn  from  the  circumstances 
attending  the  publication  to  rebut  that  inference.  Per  Le  Bhinc  J., 
E,  V.  Creetfey^  1  ATj*  S.  282.  In  such  cases,  therefore,  it  is  unneces« 
sary  for  the  plaintiff*  to  adduce  any  evidence  of  malice.  But  in  actions 
for  such  slahder  as  is  prhna  frde  excusable  on  account  of  the  cause  of 
speaking  or  writing  it,  *as  in  the  case  of  servants*  characters,  or  confix 
dential  advice,  or  communications  to  persons  who  ask  it  and  have  a 
right  to  expect  it,  malice  in  fact  must  be  proved.  Per  Bayley  J., 
Bromage  v.  Proster,  4t  B,4r  C.  256.  And  see  M*Pherson  v,  DanieU,  10 
B,  4*  C  272.  In  order  to  mmntain  an  action  against  a  master  for 
giving  a  fiilse  character  of  a  servant,  circumstances  of  express  malice 
must  be  proved.  Per  Lord  Mansfield  C.J. , /forgraor  v.  i>  j^r^^ofi, 
i  Burr,  2425.  To  prove  such  express  malice,  evidence  that  the  cha- 
racter given  was  false,  is  admissible.  Rogers  v,  Ciifton,  3  B,4r  P-  567.; 
JTii^  V,  fVaring,  5  Esp,  13. ;  Pattuon  v,  Jones,  S  B.  ^  C,  578.  But  mere 
untruth  is  not  evidence  of  malice,  unless  coupled  with  proof  that  the 
defendant  knew  it  to  be  so  ;  but  if  the  defendant  believea  it  to  be  true, 
it  is  a  defence.  Foimtain  v.  Boodle,  3  Q.  B.  5.  Such  express  malice 
need  not  be  proved  by  extrinsic  evidence,  but  may  be  collected  from  the 
hbel  itself  by  the  jury.  Wright  v.  Woodgatc^  2C.M.i  R.  573.,  post, 
p.  377.,  as  to  privil^ed  communications. 

Evidence  of  olher  words  or  Sbels.]  In  an  action  for  libel  or  slander^ 
evidence  of  other  libels  or  words  is  sometimes  given  to  shew 
the  animtu  of  the  defendant :  thus  it  may  be  proved  that  the  defendant 
spoke  the  same  words  at  different  times ;  Chariter  v.  Barret,  Peake,  22. 
So  words  spoken  after  those  for  which  the  action  is  brought,  whether 
actionable  or  not,  are  admissible  to  shew  quo  animo  the  words  which 
are  the  subject  of  the  action  were  spoken.  Rustell  v,  Macquitter,  1 
Camp,  49.  (n)  ;  Tate  o.  Humphrey,  2  Camp,  73.  (n)  ;  Lee  v.  Huson^ 
Peake,  166.  8o  in  an  action  against  the  editor  of  a  monthly  periodical 
work,  articles  published  from  month  to  month,  alluding  to  the  action 
and  attacking  the  plaintiff^,  are  admissible  to  show  quo  ammo  the  libel 
was  pubUshol,  and  that  it  was  published  concerning  the  plaintiff! 
ChM  V,  fVestiey,  6  C,  ^  P,  436.  But  see  Mead  v,  Daubigny,  Peake, 
125.  But  evidence  of  subsequent  words  of  the  same  purport  with  the 
slander  is  not  admissible,  wnen  the  words  decUred  on  are  unam- 
biguous ;  Pearce  v,  Omsby,  I  M,  ^  Rob,  455. ;  Summons  v.  Blake,  ib, 
477.  i  or  where  the  libellous  intention  is  not  equivocal.  Ikuart  v,  Lovell, 
8  Stark,  93.  Previous  slander,  for  which  damages  have  been  recovered, 
may  be  given  in  evidence.  S,  C,  ib.  And  see  De/ries v.  Davis,  TC,^P,  112* 
So  in  an  action  for  a  libel  published  in  a  weekly  paper,  evidence  waa 
admitted  that  other  papers  of  the  same  title  had  been  since  purchased 
at  the  defendant's  shop,  to  shew  that  the  papers,  which  purported  ta 
be  weekly  publications  of  public  transactions,  were  sold  oeliberately  la 
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the  regular  ooiuse  cif  public  drculatioo  ;  but  Lord  EHeDboroagh  idded, 
that  he  should  d'rect  the  jury  not  to  take  it  into  coDsideration  in 
damages.  PlmJceU  r.  Cobbett^  5  £jp.  136. ;  accord.  Bmweil  v.Adkms^ 
\M,^  G,  807.  Evidence  of  other  libels  is  not  admiasibley  unless  they 
itirectly  refer  to  the  libd  set  out  in  the  declaration.  Fhmtrtyv.  Jlppcr^ 
2  Camp.  12. 

Where  other  words  than  those  laid  in  thededaradon  are  thus  given 
in  evidence,  the  defendant  may  prove  such  words  to  be  true,  because  he 
has  no  opportunity  of  justifying  them.  Wmrme  v.  CkadweH  2  Stark.  457. 
But  not  where  the  woids  amount  to  a  mere  repetition  of  the  slander  io 
the  declaration.    Per  Parke  J.,  in  Higgs  9,  Sieii^  ExeUr  Sp.  Am.  1827. 

Evidenet  of  plaini^s  good  ckaraeUr.]  Tlie  plaintiff  will  not  be 
allowed  to  gp  into  general  evidence  of  his  good  character,  either  where 
the  general  issue  slone  is  pleaded,  or  where  there  are  pleas  of  justi- 
ficaUon  on  the  record.  Siuari  r.  LoveUy  2  Siark.  93.  Cornwall  o.  Aidl- 
ardtom^  R.  i  M,  d05.    See  aa/r,  p.  55. 

Proof  of  damage.]  Where  the  words  are  actionable  in  themsdves,  or 
with  rdference  to  die  plaintiff's  trade,  it  is  not  necessary  to  give  an/ 
evidence  of  damage  ;  TVipp  o-  TIoshu,  SB.^C.  427. ;  Ingram  r.  Laa>^ 
joa,  6  yew  Co.  212.  But  where  special  damage  is  the  gist  of  the 
action,  it  must  be  broved  as  laid,  or  the  plaint^  will  be  nonsuited* 
B.  y,  P,  6.  In  such  cases  the  defendant  will  not  be  allowed,  under  a 
general  allegation  of  damage,  to  give  in  evidence  particular  instances ; 
B.  y.  P.  1^  1  Samid.  243.  d.  (a).  But  where  the  declaration,  in  an  action 
for  slander  imputing  incontinence  to  the  plaintiflf^  stated  that  he  was 
preacher  to  a  dissenting  congregation  in  a  certain  chapel,  and  derived 
considerable  profit  from  his  preaching  ;  and  by  reason  of  the  slander, 
**  the  said  persons  frequenting  his  chapel'*  had  refused  to  permit  him  to 
preach  there,  and  had  discontinued  his  salary,  Ac,  it  was  held  sufficient, 
without  saying  whothose  persons  were.  Hmiley  v.  Herrings  8  T.  R.  130. 
Where  the  declaration  stated,  that  in  conseonenceof  the  hbel,  the  plaintiff 
lost  the  profits  of  certain  peiformances  at  me  theatre,  it  was  held  that  a 
witness  might  be  asked,  **  whether  the  receipts  of  the  house  had  not 
diminished,*'  but  not  **  whether  particular  persons  had  not  in  conse* 
quence  given  up  their  boxes."  AMey  v.  Harruoa^  I  Eip.  48.  The 
persons  particularized  in  the  declaration  as  having  left  off  dealing,  drc. 
with  the  pbuntii^  are  the  proper  witnesses  to  prove  that  fact ;  1  Samnd, 
243.  d,  (a) ;  and  it  cannot  be  proved  from  their  declarations.  TUk  a. 
Partons,  2  C.  4*  P.  20L  And  see  1  Eip.  50.  An  allMtion,  that  by 
reason  of  the  speaking  of  slanderous  words  by  the  defendant  one  D, 
refused  to  trust  the  plaintiff,  is  not  proved  by  evidence  that  the  de» 
fendant  spoke  the  words  to  E.,  who  voluntarily,  and  without  the  privity 
of  the  defendant,  repeated  them  to  D.     Ward  v,  Weeki,  7  B'mg.  211. 

The  imecial  damage  must  be  the  legal  and  natural  consequence  of 
the  words  spoken,  and  not  the  mere  wrongful  act  of  a  third  person ; 
Twart  V.  WUcoda,  8  £a«/.,  1. ;  Ward  v.  Weeks,  7  Bmg.  215. ;  but  this 
has  been  doubted ;  Green  v.  Bmlion,  2C.M.Sr  R.  713.  715. ;  and 
seems  at  variance  with  yewman  v.  Zadutry  Aieyn  3.,  where  it  was  held 
that  if  a  stranoer  wrongfuQy  disturbs  the  plaintilTs  possession  in  con* 
sequence  of  the  defendant's  slander,  an  action  lies  against  the  d^ 
fendant,  though  the  stranger  ma/  also  be  sued. 
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It  mast  not  be  too  remote ;  thus  where  the  defendant  libelled  ft 
public  performer,  in  conseouence  of  which  she  refused  to  sing,  and  the 
party,  who  had  engaged  Iter  to  sing,  brought  an  action  on  the  case. 
Lord  Kenyon  was  of  opinion  that  the  injury  was  too  remote.  Ashley 
V.  Harrison,  1  Esp,  48.  The  loss  of  the  substantial  benefit  arising  from 
the  hospitality  of  friends  is  sufficient  special  damage.  Moore  v.  Mea* 
gher,  1  TamU.  39.  Where,  in  conseauence  of  defamatory  words  spoken 
bv  the  defendant,  the  person,  to  wnom  they  were  spoken,  turns  the 
plaintiff  out  of-  his  service,  the  defendant  is  liable,  tnough  the  words 
were  not  believed  to  be  true  by  the  person  to  whom  they  were  spoken* 
KmglU  V.  Gibbs,  1  ^f  £.43. 

Words  are  not  actionable  though  special  damage  has  ensued,  unless 
they  be  in  themselves  disparaging.  Xeify  v,  Partington^  5  B,  and 
il</.  645. 

Dejence, 

By  the  rules  H.  T.  4  W.  4.,  in  actious  on  the  case,  the  plea  of  ^  Not 
guilty,"  shall  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrong- 
ful act  charged,  and  not  of  facts  in  the  inducement.  In  an  action  of 
slander  of  a  plaintiff  in  his  office,  profession  or  trade,  the  plea  of  Not 
guilty  operates  to  the  same  extent  precisely,  as  before  the  new  rules,  in 
denial  of  speaking  the  words,  of  speaking  them  maliciously  and  in  the 
sense  imputed,  and  with  reference  to  the  plaintiff's  office,  profession,  or 
trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  or  the  plaintiff 
holding  the  office,  or  being  of  the  profession  or  trade  alleged.  All 
matters  in  confession  and  avowance  are  to  be  s})ecially  pleaded  as  in 
assumpsit. 

Where  the  declaration  alleged 'that  the  words  ''black  sheep"  were 
used  by  the  defendant  to  mean  bad  characters,  and  then  stated  a  libd 
calling  the  plaintiff  a  *'  black  sheep,"  the  meaning  assigned  to  the  words 
cannot  be  aisproved  by  the  defendant  under  Not  guilty  ;  for  it  is  in* 
ducement.    Jd^Gregor  v.  Gregory ^  \\  M,^  W,  287* 

Evidence  to  disprove  the  malice.  Privileged  statement.]  The  defence  of 
a  privileged  communication  may  be  given  in  evidence  under  the  general 
issue ;  LilMe  o.  Price,  5  A,  ^  E.  645. ;  and  in  Stockdale  v.  Hansard^ 
1  C.  ^  P.  731.,  Littledale  J.  refused  to  let  a  plea  of  privilege  be 
pleaded  together  with  Not  ^ilty,  on  the  ground  that  the  defence  of  pri<* 
vilege  might  be  given  in  evidence  under  the  general  issue. 

Where  the  words  are  prima  Jade  actionable,  but  there  are  in  fact  cir« 
curostances  attending  the  publication  which  rebut  the  lesal  inference  of 
malice,  evidence  of  such  circumstances  will  be  a  good  defence  under  the 
general  issue  ;  Fairman  v,  Ives^  &  B.i^  A.  644. ;  Pattison  v,  Jones^  8  B^ 
i  C.  578. ;  as,— 

1.  Where  the  words  are  spoken  by  a  Member  of  Parliafnent  in  his 
place :  buf  the  privilege  does  not  extend  to  a  subsequent  publication 
of  them.     R.  v.  Creevey,  I  M.  ^  S.  273. 

2.  Where  the  words  are  spoken  in  the  course  of  a  legal  proceeding,, 
either  by  the  party  (Ram,  v.  Lamley,  Hutt,  113.;  Weston  v,  Dohniet^ 
Cro,  Jac,  432  ;  Astley  v,  Younge,  2  Burr.  807. ;  Johnson  v,  Evans,  3Esp^ 
32.)  by  a  witness  ;  (Brodt^s  case,  cited  Palmer,  144.,  Harding  v,  Bulman, 
I  Brouml.  2.)  by  cotmsd ;  (Brvok  v,  Montague^  Cro,  Jac,  90.,  Hodgson 
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9.  Scarlett,  1  2?.  4-  J.  232.)  or  by  a  judge ;  (Jekyliv.  Sir  J.  Moore^  2  AW 
Bep.  Sil.)  So  words  spoken  bondlSde,  for  the  purpose  of  obtaming 
jredress,  or  of  forwarding  the  ends  of  justice,  though  not  spoken  in  the 
course  of  a  legal  proceeding.  Lake  v.  King,  1  Sound,  131. ;  J?.  «u 
BaiUie,  Bac.  Ab.  Libel,  A,  2. ;  R.  v.  BaUUe,  21  How.  St.  TV.  10. ;  Fairman 
9.  Ives,  5  B.Sf  A.  642.  Where  the  libel  complained  of  is  a  represent- 
ation made  bond  fide  to  a  public  officer  by  the  defendant  respecting  the 
conduct  of  the  plaintiff,  a  person  under  him,  it  is  not  prima  fuie  action* 
able ;  and  this  defence  may  be  given  in  evidence  under  the  general  issue. 
Blake  v.  PUfild,  1  M.  4*  Bob.  198.  8o  a  letter  to  the  Postmaster- 
General  complaining  of  misconduct  in  a  postmaster  is  not  actionable  if 
it  contuns  a  bona^te  complaint.  Woodwar^  v.  Lander,  ^C^P.  548. 
But  where  the  defendant  attacked  the  character  of  a  Roman  Catholic 
priest  by  imputing  improper  conduct  as  a  priest,  it  was  held  to  be  no 
excuse  that  the  libel  was  published  at  a  meeting  to  petition  par- 
liament against  Roman  Catholics.  Heame  v.  Stowell,  12  A,  ^E.  719. 

Where  parties  thus  privileged  exceed  the  limits  of  their  privilege,  and 
use  defamatory  expressions  which  the  circumstances  will  not  justUy,  it 
has  been  doubted  whether  they  ought  to  be  sued  in  a  common  action 
for  slander,  or  in  a  special  action  on  the  case  stating  that  the  matter 
was  spoken  maliciously,  and  without  reasonable  or  probable  cause. 
Flint  V.  Pike,^B.  4*  C.  473. ;  I  B.  ^  A.  245.  (n),m  Hodgtonv.  Scarlett, 
cited  by  Alderson  B.  in  Gibbt  v.  Pike,  1  Dowl.  N.  S.  4)4. 

3.  Where  the  words  are  spoken  in  confidence,  by  way  of  advice,  they 
are  privileged.  Thus,  where  a  party  is  applied  to  for  the  cnaracter  of  a  ser- 
vant, and  in  giving  that  character  makes  use  of  defamatory  words,  it  is  not 
actionable.  Edmondton  v.  Stephentom,  B.  N.P.S.;  WeatkerHon  v.  Ha»» 
iins,  I  T,B.  WO.  But  if  the  supposed  libel  be  not  communicated  bonaJSde^ 
it  does  not  fall  within  the  protection  of  privil^ed  communications.  Per 
Bayley  J.,  Pattkon  v.  Jonet,  S  B.  ^  C.  584. ;  Kelly  v.  Partington^  5  B^ 
4r  Ad.  645.  Whether  the  master  made  the  communication  voluntarily 
or  not,  is  a  circumstance  which  the  jury  are  to  consider  in  forming  an 
opinion  on  the  bona  filet.  *^  I  do  not  mean  to  intimate,**  says  Lord 
Alvanley, in Boger  v.  Clifton, SB,  ^  P.  592.,  *' that  if  a  servant  were 
strongly  suspected  of  having  committed  a  felony  while  in  his  mastei^s 
service,  the  master  is  not  at  liberty  to  warn  others  from  taking  him 
into  their  service  ;  for  it  is  the  duty  of  every  person  to  guard  the  public 
against  admitting  such  servants  into  their  houses.*'  "  A  master  may," 
says  Bayley  J.,  Pattiton  v.  Jones^  B  B.^rC.  578.,  '*  when  he  thinks  that 
another  is  about  to  take  into  his  service  one  who,  he  knows,  ought  not 
to  be  taken,  set  himself  in  motion,  and  do  some  act  to  induce  that  other 
to  seek  information  fit>m,  and  put  questions  to,  him.  The  answers  to 
such  questions  being  bona  fide,  with  the  intention  of  communicating  such 
facts  as  the  other  party  ou^ht  to  know,  will,  although  they  contain 
slanderous  matter,  come  within  the  scope  of  a  privileged  comniu* 
nication.  But  in  such  a  case  it  will  be  a  auestion  for  the  jury  whether 
the  defendant  has  acted  bond  fide,  intenaing  honestly  to  dischaq^  a 
duty ;  or  whether  he  has  acted  maliciously,  intending  to  do  an  ii\)ury«** 
See  Child  v.  Affleck,  9  B.S^C.  403.  Defamatory  woi^s,  spoken  by  way 
of  confidential  advice  to  persons  who  ask  it,  or  have  a  right  to  expect 
it,  are  privileged.  Thus,  in  an  action  for  saying  of  a  trsulesman,  **  He 
cannot  stand  it  long — he  will  be  a  bankrupt  soon,"  it  appearing  that  the 
words  were  not  spoken  malidously,  but  in  confidence  and  fnendshipi 
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and  bj  way  of  warning,  Pratt  C.  J.  directed  the  Jury  that  they  ought 
to  find  the  defendant  not  guilty.     Hervcr  v,  DowttMy  B,  N,  P,  8.     Sea 
APDowufoU  V.  Ciaridgey  1  Can^.  267.  ;  Dunman  v.  Bigg^  Id.  269.  (n). 
The  defendant,  the  tenant  of  a  farm,  required  some  repairs  to  be  dona 
at  the  farm  house,  and  B.,  the  ^gent  of  the  landlord,  directed  the  plain- 
tiff to  do  them.    The  plaintindid  them,  but  in  a  negligent  manner, 
and  during  the  progress  of  them  got  drunk ;  and  circumstances  oc- 
curred which  induced  the  defendant  to  believe  that  the  plaintiff  had 
broken  open  his  cellar  door,  and  sot  liquor  there;  whereupon  the  plain- 
tiff, meetins  the  defendant  in  the  presence  of  D.,  charged  him  with 
having   broKen  his  cellar  door,  and  got  drunk,  and  spoilt  the  woric ; 
and  afterwards  repeated  to  D.,  in  the  absence  of  defendant,  that  the 
defendant  had  broaen  open  the  door.     On  the  same  day  he  made  the 
same  complaint  to  B.     It  was  held,  that  the  complaint  to  B.  was  a  pri- 
vileged communication,  if.  made  bond  Jidt,  and  without  any  malicious 
intention.     It  was  held  also,  that  the  statement  made  to  the  defendant, 
In  the  presence  of  D.,  a  stranger,  was  also  privileged,  if  done  honestly 
and  bond  Jlde  ;  and  that  the  circumstance  of  its  being  made  in  the  pre- 
sence of  a  third  person  does  not  of  iUelf  make  it  unauthorised  ;  and 
that  it  was  a  question  to  be  left  to  the  jury  to  determine,  from  the  cir- 
cumstances, including  the  style  and  character  of  the  language  used, 
whether  A.  acted  bond  fide,  or  was  influenced  by  malicious  motives. 
But  it  was  held  also,  that  the  statement  to  D.,  m  the  absence  of  the 
defendant,  was  unauthorised  and  officious,  and  therefore  not  protected, 
though    made  in  the   belief  of  its  truth,  if  &lse  in  fact.     Toogood 
V.  Sparing,  I  C.  M.  ^  R.  181.  S.  C.  4  Tyr,  582.     See  also  Brooks  a. 
Blanskard,  I  C.^M.  779.  S.  C,  3  Tyr.  844.     A  charge  of  theft  made 
against  the  plaintiff  in  the  presence  of  a  stranger  is  privileged,  if  the 
defendant  believed  it  to  be  true  and  acted  bondfide^  and  did  not  make  it 
before  more  persons,  &c.  in  stronger  language  than  necessary  :   and 
it  is  for  the  jury,  and  not  the  judge,  to  say  whether  the  facts  bring  tha 
case  within  the  privilege.  Padmore  v.  Lawrence,  W  A.Sj^  E,  380.  Where 
a  person,  having  originated  false  reports  prejudicial  to  a  tradesman,  was 
afterwards  called  on  by  the  employers  of  the  latter  to  examine  the 
matters  complained  of,  and  then  repeated  to  them  the  false  statement, 
it  was  held  tnat  this  communication  was  not  privileged.    Smith  v,  Mc^ 
thews,  1  M.  Sf  Bob,  Idl.     The  plaintiff  and  defendant  were  jointly  in- 
terested in  property  in  Scotland  of  which  C.  was  manager :  the  de- 
fendant wrote  to  C.  a  letter  principally  about  the  property  and  the  conduct 
of  the  plaintiff  with  regard  thereto,  but  containing  also  a  charge  against 
the  plaintiff  with  reference  to  his  conduct  to  his  mother  and  aunt :  it^ 
was  held,  that,  though  the  part  of  the  letter  respecting  the  phuntiff 's 
conduct  as  to  the  property  was  confidential  and  privileged,  such  privi- 
vilege  could  not  extend  to  the  part  of  the  letter  about  his  conduct  to 
his  mother  and  aunt.     Warren  v.  Warren,  \  C.  M,^  R,  250.    Where 
the  plaintiff  brought  an  action  against  the  defendant  for  sa^ng  he  had 
hewd  the  plaintSf  was  hanged  for  stealing  a  horse,  but  it  appeared 
upon  the  evidence  that  the  words  were  spoken  in  grief  and  sorrow  for 
the  news,  the  plaintiff  was  nonsuited  ;  there  being  no  proof  of  malice. 
Anon,,  coram  Hobart  J.,  cited  1  Lev.  82.    But  it  seems  to  be  no  de- 
fence to  shew  that  the  words  were  spoken  carelessly,  wantonly,  or  in 
jest.    Hawif,  P.  C,  b.  1.  c.  2a  s.  14.,  8/A  ed.  The  defendant  churned  rent 
of  the  plaintiff:  the  plaintiff  denied  his  liability :  whereupon  thede^ 
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fendant  wrote  to  the  plaintiiTs  agent  (who  was  in  correspondence  on 
the  sabject)  a  letter  in  which  he  insisted  on  his  claim,  and  further 
chBTgdd  the  plaintiff  with  '^a  mean  and  dishonest  attempt  to  ddraud" 
the  defendant*  Held,  that  such  an  imputation,  being  wholly  unne^ 
cessary,  was  not  privileged.  Tu9on  v.  Evam,  \2  A.Jjr  E,  733.  Words 
spoken  bond  JSde,  by  way  of  moral  advice,  are  privileged  ;  as  if  a  man 
write  to  a  fitther,  advising  him  to  have  better  regard  to  his  children^ 
and  using  scandalous  woras,  it  is  only  reformatory,  and  shall  not  be 
intended  to  be  a  libel.  Peacock  v,  Rayneil^  2  Brownl,  151.  But  if  in 
such  case  the  publication  should  be  in  a  newspaper,  thoui>)i  the  pretence 
should  be  reformation,  it  would  be  libellous.  R.  v,  Kmgkt^  Bme.  Ab* 
JJbel,  A.  2.  In  these  cases,  if  the  circumstances  attending  the  writing 
or  speaking  of  the  words  be  such  as  prima  fade  to  render  them  privi- 
leged,  it  is  incumbent  on  the  plaintiff,  in  order  to  entitle  himselt  to  a 
v^ict,  to  prove  malice  in  fact.  Bromage  v.  Progter^  4  B,Jjr  C.  247* 
But  such  malice  in  feet  need  not  be  proved  by  extrin«c  evidence  ;  it 
mi^  be  collected  by  the  jury  from  the  libel  itself.  Wrigki  v.  Woodgaie^ 
%C.M.S^  R.  573. 

^  4.  Where  defamatory  words  are  spoken  or  written  bonajidc  with  the 
view  of  investigating  a  feet  in  whicn  the  party  is  interested,  they  are 
privileged*  Thus,  where  the  defendant  inserted  an  advertisement  in  a 
newspaper  to  ascertain  whether,  previously  to  a  certain  time,  the  plain* 
tiff  had  been  married,  intending,  as  the  innuendo  stated,  to  insinuate 
that  the  plaintiff  had  been  guUty  of  bigamy,  but  it  appeared  that  the 
advertisement  vras  inserted  by  the  authority  of  the  plaintiff's  wife.  Lord 
Ellenborough  held,  that  if  the  investigation  was  set  on  foot,  and  the 
advertisement  published  by  the  plaintiff's  wife,  from  anxiety  to  knov 
whether  she  was  legally  the  wife  of  the  plaintiff,  it  is  justifiaUew 
Delany  v.  Jonet,  4  Esp.  191.  Fmden  v.  Wesiiake,  M.  4>  M.  462.  So, 
where  the  libel  was  an  advertisement  for  the  discovery  of  the  p]ainti£^ 
an  absconding  debtor,  published  at  the  request  of  a  party  who  had 
sued  out  a  capias^  fer  the  purpose  of  enabling  the  sheriff  to  take  him* 
X«y  o.  LawiOH^  ^A,4rE.  795.  But  if  the  publication  of  the  libel  ia 
more  extensive  than  necessary  for  the  purpose  of  obtaining  infonpatioi^ 
it  will  be  actionable.    Brown  v.  Croome^  2  Siark,  297. 

5.  Whether  the  publication  of  the  proceedings  of  a  court  of  justice^ 
where  those  proceedings  contain  defamatory  matter,  is  privileged,  haa 
never  been  solemnly  decided  ;  but  the  inclination  of  the  courts  appears 
to  be  against  the  existence  of  such  a  privilege.  See  Lewit  v.  daneni^ 
3B.Sf  A.  702. ;  Lewisv,  Walter,  4  2?.  4-  J.  613.;  FUnt  v.  Pike,  4  J9.  4* 
C.  476. 481.  But  see  Cwry  v.  Walter,  1  Eip,  456.  S.  C\  IB.^rP*  525.; 
Duncan  v.  Thwmtes,  3  B.4r  C.  583. ;  Roberts  v.  Brown,  10  Bin^.  523.  ; 
Delegal  v,  Highley,  3  New  Ca,  950.  The  publication  of  preliminarv  or 
ex  parte  proceedings  containing  defematory  matter  is  clearly  actionable ; 
as  a  publication  ofdepositions  before  a  justice  of  the  peace  on  a  charge 
of  murder;  R.v,Lee,5  Etp.  123,;i?.v.  Fisher,2Camp.563.i  Vnncamv. 
Thwaitet,  3  B.4r  C,  583. ;  or  proceedings  on  a  coroner^s  inquisition ; 
R.  V,  Fieet,  I  B,  4rA,  379. ;  or  before  a  commissioner  appointed  by  the 
crown  for  inquiry  into  certain  public  bodies.  Charlton  v.  Walton,  6  (7. 
^P.385. 

Where  the  defence  relied  on  has  been,  that  the  libel  is  a  correct 
account  of  what  passed  in  a  court  of  justice,  it  has  been  the  practice 
to  plead  that  defence  specially ;  but  it  seems  thaty  if  avmlable  at  sU,  it 
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fifiav  be  taken  advantage  of  under  the  general  issue.  Though  the 
defendant  cannot  plead  in  justification  that  the  libel  is  a  correct  report 
of  a  preliminary  or  ex  parte  proceeding,  jet  he  may,  under  the  general 
issue,  give  in  evidence  the  correctness  of  the  report  in  mitigation  of 
damages ;  but  no  evidence  of  the  truth  or  falsehood  of  the  facts  stated 
at  the  inquest  is  in  such  case  admissible  on  either  side.  East  v.  Chap* 
man,  M.  4r  Af.  46. ;  Charlton  v.  Watton,  6  C./jr  P.  385.  So  under  the 
general  issue  he  may  contend  that  the  writing  is  not  iniurious  ;  as  where 
the  editor  of  a  newspaper  reported  a  former  trial  for  libel,  in  which  the 
plainti£f  recovered  a  verdict  although  the  report  contained  some  in- 
jurious allegations,  yet  the  jud^e  Idf^  it  to  the  jury  to  say  whether, 
taken  altogether,  the  report  was  injurious  ;  and  the  court  held  it  rightly 
so  left.     Chalmersv.  Pai/ne,  2  C.  M.  4r  H.  156. 

6.  The  defendant  may  show,  under  the  general  issue,  that  the  libel  is 
a  fair  criticism  on  the  plaintiff's  work  ;  but  if  it  contains  observations 
unconnected  with  the  work,  and  personally  slanderous,  it  is  actionable. 
Carr  v.  Hood,  1  Camp.  355.  (n). ;  Soane  v.  Knight,  M.  4"  M.  74. ;  Thomp^ 
ton  V.  ShadeeU,  M.  ^  M.  187. ;  Fraser  v.  Berkeley,  T  C.^P.  621.  A 
publication  is  not  a  libel  which  has  for  its  object  not  to  injure  the 
reputation  of  any  individual,  but  to  correct  misrepresentations  of  fiict, 
to  refute  sophistical  reasoning,  to  expose  a  vicious  taste  in  literature, 
or  to  censure  what  is  hostile  to  morality.  Per  Lord  Ellenborough 
C.  J.,  Tabart  v.  Tapper,  1  Cantp,  352.  So  the  editor  of  a  newspaper 
may  comment  on  any  place  of  public  entertainment ;  but  it  roust  be 
done  fairly,  and  without  malice  or  view  to  injure  or  prejudice  the  pro« 
prietor  in  the  eyes  of  the  public.  Per  Lord  Kenyon,  Dibdin  v.  Swan, 
1  Esp.  28.  And  it  is  not  libellous  fairly  to  comment  upon  a  petition 
relating  to  matters  of  general  interest,  which  has  been  presented  to 
parliament  and  published.  Dunne  v.  Anderson,  R.  4'  ^'  ''^87.  S.  C,  3 
JB'tng.68. 

The  defendant  in  an  action  for  a  libel  [on  the  plea  of  Not  guilty]  is- 
entitled  to  have  the  whole  publication  read  from  which  the  libellous 
passages  are  extracted.  Cooke  v,  Hughes,  R.  4*  -^^  112.;  MuUett  v, 
Hulton,  4  Esp.  249. 

PubGcaiion  of  parliamentary  papers^  The  court  of  Q.  B.  decided,  in 
Siockdale  v.  Hansard,  9A.^E.  I.,  that  the  publication  of  a  defamatory 
libel  on  a  private  person  could  not  be  justified  by  merely  shewing  that  it 
was  part  of  the  pnnted  proceedings  of  the  House  of  Commons,  published 
by  order  of  the  House.  But,  by  3  &  4  Vict.  c.  9.,  all  proceedings  taken 
against  persons  acting  under  the  authority  of  either  House  fi)r  the  pub- 
lication of  reports,  papera,  votes,  or  proceedings  of  either  House,  shall 
be  stayed  upon  the  certificate  of  the  Lord  Chancellor,  Speaker,  Clerk 
of  the  Parliament,  or  Clerk  of  the  House  of  Commons  ;  and  by  sect. 
2.,  in  case  of  any  civil  proceeding  for  publishing  a  copy  of  such  report, 
paper,  &c.,  the  defenaant  may,  at  any  stage  of  the  proceedings,  lay 
before  the  court  the  report,  paper,  &c.,  and  the  copy,  and,  upon  verify- 
ing the  report,  &c.,  and  the  correctness  of  the  copy  by  affidavit,  the 
proceedings  shall  be  stayed.  By  sect.  3.,  in  any  proceeding  commenced 
for  printing  an  extract  or  abstract  of  any  such  report,  &c.,  the  defendant 
may,  under  the  general  issue,  give  in  evidence  the  report,  &c.,  and  shew 
that  the  extract  or  abstract  was  published  bona  fide  ^  or  without  malice; 
md  if  such  be  the  .opinion  of  the  jury,  a  verdict  of  Not  guilty  shall  be 
entered. 
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'  Evkknee  of  the  truth  of  the  Bbel  or  words,']  Where  the  defencUuit 
admits  the  publishing  or  speaking  of  the  libel  or  words  as  stated,  and 
justifies  so  doing  because  they  are  true,  he  most  plead  this  matter 
specially,  and  he  will  not  be  permitted  to  gire  it  in  evidence  under  the 
general  issue.  Smith  v.  Rifshardson^  WiUe$^  20.,  I  Samd.  130.  (a).  And 
such  evidence  is  inadmissible  under  the  general  issue,  either  in  bar  of 
the  action  or  in  miti^tion  of  damaces.  Ibid, ;  Underwood  v,  Parh, 
2  Stra,  1200.  But  it  is  otherwise  in  tae  case  of  slander  of  title*  WaUon 
V.  Reynolds^  pott,  p.  383.  And  evidence  aifmissible  and  pertinent  under 
ihe  general  issue  cannot  be  excluded,  merely  because  it  happens 
incidentally  to  prove  the  truth  of  the  libeL  Manmng  «.  Gement, 
7  Ring.  362. 

EvideHce  thai  the  words  were  Jfrst  spoken  by  another, ]  It  has  been 
said  to  be  a  good  defence  that  the  ddfendant  was  only  the  repeater  of 
the  slanderous  words,  and  that  he  named  the  author  of  them  at  the 
time,  and  stated  that  he  had  heard  them  uttered.  Mills  v.  Spencer,  Hoti^ 
N.P.C,,533.  But  this  is  questionable.  At  all  events,  the  words  actually 
uttered  by  the  third  person,  and  not  merely  the  substance  of  them, 
must  be  proved,  so  as  to  furnish  the  plaintiff*  with  a  cause  of  action 
aeainst  such  third  person.  Mmtiand  v,  Goldney^  2  East,  426.  See 
tSso  McGregor  v.  T^waites,  3  J9. 4-  C.  24. ;  Lewis  v.  Waller.  4  R. /jr  A, 
60d.  And  it  must  also  be  shewn  that  the  defendant  believed  the 
words  to  be  true,  and  that  he  spoke  them  on  a  justifiable  occasion. 
Mcpherson  v.  Daniels,  10  R,  4*  C.  263.  The  result  seems  to  be  that 
this  b  a  defence  only  where  it  amounts  to  a  privileged  statement : 
otherwise  it  is  admissible  only  in  mitigation  of  damages.  See  Rennett 
V.  Rennett,  6  C.  4*  P.  568.,  and  Spedc  v.  Phillips,  7  DowL  P.  G.  472., 
S.  C.bM,^  W.  279. 

Accord  and  satisfaction.]  Accord  and  satisfaction  is  a  good  defence 
to  this  action,  if  pleaded  ;  and  where  the  plaintiff  had  a^^ed  not  to 
bring  the  action,  in  consideration  of  the  defendant  destroying  certain 
documents  relating  to  the  charge  imputed  to  the  plaintiff,  which  the  de- 
fendant accordingly  destroyed.  Lord  EUenborough  C.  J.  admitted 
this  as  evidence  of  an  accord  and  satisfaction.  Lane  v,  Applegaie^ 
1  Stark.  97. 

Evidence  in  miligalion  of  damages.]  It  was  formerly  held  that  where 
the  defendant  pleaded  the  general  issue  without  a  justification,  he  might 
prove  that  the  plaintiff  had  been  generally  suspected  of  the  offence 
imputed  to  him  by  the  defendant ;  Earl  of  Leicester  v.  Walter,  2  Camp. 

251.;  V.  Moor,  1  M.  4*  S.  284. ;    but  Abbott   C.  J,  refiised   to 

admit  proof  of  rumours ;  Waithman  v.  Weaver^  D.  4"  R»  ^-  P*  C. 
10.,  S.C.  11  Price,  2bl.  (n)  ;  and  it  was  afterwards  decided  that  ge- 
neral evidence  of  the  plaintiff^s  bad  character  was  not  admissible  in  an 
action  fi>r  a  libel :  thus  in  an  action  for  a  libel  on  the  plaintiff  tending  to 
injure  his  credit  and  reputation  in  his  profession  of  an  attorney,  and 
containinff  general  imputations  on  his  character,  to  which  the  defendant 
pleaded  the  general  issue,  and  a  special  plea  averring  the  badness  of 
the  plaintiff's  character,  it  was  held  that  general  evidence  of  his  bad 
diaracter  and  ill  repute  in  business  could  not  be  admitted,  either  to 
contradict  the  allegation  in  the  declaration  that  the  plaintiff  carried  on 
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the  business  of  an  attorney  with  great  credit,  in  order  to  mitigate  the 
damages  on  the  general  issue ;  or  in  support  of  the  averment  in  the 
defemlant's  justification  that  the  plaintiff*  was  a  disreputable  practi- 
tioner. Jona  V.  Stevens,  11  Price^  235.  Such  evidence  was,  how- 
ever, admitted  by  Lord  Tenterden  in  Mawby  v.  Barber,  mentioned  in 
2  Stark.  OH  Evidence,  p.  470.,  and  by  Lord  Denman  C.  J.,  after  con- 
sulting Parke  B.,  at  York  Spring  Assizes,  1836,  in  a  case  of  Moore  v. 
Ostler,  where  tha  defendant  was  allowed  to  give  such  general  evidence, 
but  not  go  into  particulars  ;  and  the  same  point  was  ruled  acccnrdingly 
by  Coltman  J.,  at  the  Liverpool  Summer  Assizes,  1837,  in  a  case  of 
Hardy  v.  Alexander,  and  is  said  to  have  been  adopted  by  the  court  of 
Q.  B.  in  Buncombe  v.  Darnel,  cited  7  Dowl.  P.  C.  472.  The  defendant 
cannot,  in  mitigation  of  damages,  give  in  evidence  otlier  libels  published 
of  him  by  the  plaintiif,  not  distinctly  relating  to  the  same  subject.  May 
fi.  Brown,  3  B.  if  CA 13. ;  Fhinerty  r.  Tipper,  2  Camp,  77.  Tarpley  v^ 
Blabey,  2  Neto  Ca.  473.  But  he  may  do  so  if  they  are  shewn  to  be 
the  provocation  of  that  charged ;  Watts  v,  Fraser,  1  A,Sf  E,  223. ;  and 
to  have  come  to  his  knowledge  before  the  publication  of  his  own  libel. 
S,  C.  General  evidence  that  the  plaintiff*  has  been  in  the  habit  of 
libelling  the  defendant  is  not  admissible.  Wakley  v,  Johnson,  R,  4"  M, 
422.  The  defendant  may  shew,  in  mitigation,  that  the  libel  is  a  correct 
report  of  an  investigation  at  a  coroner's  inquest.  East  v.  Chapman, 
M,  4>  M,  46.  Where  the  defendant  published  an  imperfect  account  of 
a  trial,  which  was  libellous,  he  was  allowed  in  mitigation,  under  the 
general  issue,  to  shew  that  he  had  copied  the  statement  from  another 
newspaper  ;  btit  not  that  it  had  appeared  concurrently  in  several  news- 
papers. Saunders  v,  MUls,  6  Bing,  213.  This  case  has  been  ques- 
tioned, and  evidence  that  the  defendant  had  the  libel  from  a  corre- 
spondent was  refused  in  Talbvtt  v,  Clark,  2  M.  4r  Bob,  312. ;  and,  in 
Creevy,  v,  Carr,  1 C.  ^  P.  64.,  the  defendant  was  not  allowed  to  show  in 
mitigation  of  damages  that  the  alleged  libel  had  appeared  in  another 
newspaper,  and  that  the  plaintiff*  had  brought  an  action  against  the 
proprietors  of  that  newspaper,  and  recovered  damages. 

By  Stat.  6  &  7  Vict.  c.  96.  s.  1.  the  defendant  may  (after  notice 
given  at  the  time  of  delivering  the  j)lea)  shew  in  mitigation  that  he 
made  or  offered  an  apology  before  action  brought,  or  as  soon  after  as 
he  had  an  opportunity,  in  case  the  action  was  commenced  before  there 
was  an  opportunity. 

Slander  of  title,]  Thb  is  not  strictly  an  action  for  defamation,  but 
an  action  for  special  damage  to  the  plaintiff^s  title  by  a  false  and  mali- 
cious statement.  Malachy  v,  Soper,  3  New  Ca,  371. ;  Gutsole  v, 
Mathers,  \  M,^  W,  499.  If  the  defendant,  being  interested  and  not 
a  mere  stranger,  makes  the  statement  (though  untrue)  bondjlde,  and 
on  reasonable  grounds,  he  is  not  liable.  Watson  v.  Remolds,  1  M,  4* 
M,  I.  And  it  was  held  (before  the  new  rules  of  pleadings)  that  the 
plaintiff^s  title  might  be  shewn  to  be  defective  under  the  general  issue  ; 
for  if  the  plaintiff*  has  no  title,  he  has  sustained  no  legal  damage. 
S,  C,  and  note  (a),  ibid.  And  it  seems  that  the  allegation  of  falsehood 
in  the  declaration  is  unnecessary  ;  for  the  malicious  interference  of  a 
mere  stranger  is  actionable*    Bowe  v.  Roach,  1  M,  4*  S,  304. 
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CASE  FOR  MALICIOUS  PROSECUTION. 

In  an  action  on  the  case  for  malicious  prosecution  the  plaindflT  maj» 
by  proper  pleas,  be  put  to  prove,  I.  the  prosecution  of  the  plaintiff; 
2.  us  determination;  3.  that  the  defendant  was  the  prosecutor; 
4!  his  malice  and  want  of  probable  cause  ;  and,  5.  the  damages  sus- 
tained. 

Evidence  of  protecuikm.]  The  fact  of  the  prosecution  is  usually 
pTOYcd  by  the  production  of  the  record,  or  of  an  examined  copy.  B.  if. 
P.  13.  And  the  record  or  copy  is  admissible  without  proof  of  an 
order  of  the  court,  orjiat  of  the  attorney  general,  allowing  the  plaintiff 
a  copy  of  such  record.  Leggati  v.  TbUervey^  14  -Barf,  302. ;  Caddy  v. 
Barlow^  I  M.  ^  R.  275.  In  an  action  for  a  malicious  prosecution  by 
indicting  the  plaintiff,  it  is  not  sufficient  to  produce  the  original  indict- 
ment ;  but  a  record  should  be  made  up,  and  the  original,  or -a  copy,  pro- 
duced, ante,  p.  73,  74.  Some  proof  must  be  given  of  the  identity  of 
the  plaintiff  and  the  party  prosecuted. 

The  prosecudon  mav  be  put  in  issue  by  a  plea  o(  nul  Hel  record, 
where  it  is  alleged  on  the  declaration  with  BprtnU  paiet,  &c.,  on  which 
hsue  the  original  record  should  be  produced.  See  ante,  p.  73.  But 
the  plea  of  Not  guilty  seems  to  have  the  same  efiect,  as  before  the  new 
rules  of  pleading,  in  putting  the  plaintiff  to  prove  the  wrongful  act,  vii. 
the  prosecution.     See  Drwmmond  r.  Pigou,  2  New  Ca.  1 15. 

A  variance  between  the  charge  actually  made,  and  that  stated  in  the 
declaration,  was  formerly  fatal.  Thus  where  it  was  stated  in  the  decla- 
ration that  the  defendant  imposed  upon  the  plaintiff  the  crime  of 
felony,  and  it  appeared  that  the  charge  in  the  mformation  amounted 
only  to  a  civil  ii\jury,  though  the  warrant  was  to  arrest  the  plaintiff  on 
suspicion  of  felony,  the  variance  was  held  fatal.  Leigh  r.  Webb,  3  Etp. 
165.  But  where  the  declaration  averred  that  the  defendant  chained 
the  plaintiff  with  assaulting  and  beating  him,  and  procured  a  warrant  to 
apprehend  him  for  his  said  offence ;  and  the  charge  in  fact  made  was 
for  assaulting  and  Mtriiing,  and  the  warrant  produced  recited  the  charge 
to  be  for  violently  auaulting,  it  was  held  to  be  no  variance.  Byue  v. 
Moore,  5  Taunt,  187.  ^quare  the  marginal  note  ?)  And  where  the  decla- 
ration stated  a  maliaous  charge  of  having  feloniously  stolen  certain 
articles,  and  the  proof  was  that  the  defendant  laid  an  information,  io 
which  he  deposed  that  the  articles  had  been  stolen,  and  that  he  sus- 
pected and  believed  they  had  been  stolen  by  the  plaintiff,  it  was 
held  no  variance.  Davit  v.  Noake,  6M.^S,  29.  An  allegation  that 
the  defendant  maliciously  and  without  probable  cause  preferred  an 
indictment,  &c,  is  proved,  if  tome  of  the  charges  in  the  indictment 
were  malicious  and  without  probable  cause.  Beed  v.  Tayhr,  4  Taunt, 
617.  Variances  of  this  kind  are  not  so  important  as  they  were  before 
the  power  of  amendment  at  Nin  Prius  was  mtroduced.  See,  generally, 
ante,  p.  67. 
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If  the  proceeding  was  bv  preferring  a  charge  before  a  magistrate, 
the  magistrate  or  his  clerk  should  be  served  with  a  subpcena  duces  tecum 
to  produce  the  proceedings.  Where  the  information  was  laid  by  the 
defendant,  his  oath  and  handwriting  should  be  proved,  as  also  the 
issuing  the  warrant  to  the  constable,  &c.  The  warrant  must  also  be 
produced  and  proved,  and  evidence  must  be  given  of  the  apprehension 
and  detention  of  the  plaintiff  under  it.  2  Stark,  Evid.  910.  Ist  ed. ; 
and  see  Freeman  v.  Arkelt,  2  B,  ^  C.  494.  Where  the  action  is  for 
maliciously  procuring  the  plaintiff  to  be  arrested  upon  a  warrant  on  a 
charge  of  felony,  and  it  does  not  appear  that  any  information  has  been 
taken,  evidence  may  be  given  of  the  warrant  without  proving  any  in- 
formation. Newicnn  v,  Carr,  2  Stark.  69.  See  Clarke  v.  Poitan,  6  C  4" 
P.  423. 

Evidence  of  determinaiion  of  prosecution.]  It  must  appear  that  the 
prosecution  is  determined  ;  for  otherwise  non  constat  that  the  plaintiff 
may  not  be  convicted,  and  the  prosecution  thereby  shewn  to  be  just. 
Arundell  v.  Tregono,  Yelv,  11 7.;  B.  N.  P.  13.  The  return  of  no  InJIl  by 
the  grand  jury,  or  the  verdict  of  acquittal,  will  be  evidence  of  this  fact ; 
and  an  averment  that  the  plaintiff,  '*  by  a  juri^  of  the  said  county,  &c. 
was  duly  and  in  a  lawful  manner  acaiiitted,"  is  proved  by  a  record,  by 
which  it  appears  that  the  jury  found  the  plaintiff  not  guilty,  and  that 
judgment  of  acquittal  was  given  (as  in  strictness  it  always  is)  by  the 
court.  Hunter  v.  French,  WilleSy  517.  Where  the  declaration  averred 
that  the  defendants  "  did  not  prosecute  the  suit  complained  of,  but 
therein  made  default,  and  their  pledges  were  in  mercy,  &c.,"  it  was  held 
that  the  production  of  a  rule  to  discontinue  did  not  prove  the  averment. 
Webb  V.  iHil,  M.  4*  M,  253.^  An  action  lies,  though  the  plaintiff  was 
acquitted  on  a  mere  defect  in  the  indictment.  Wicks  o.  Fentham,  4  71 
B.  247.  ;  Pippet  v.  Heam,  5B.^  A.  634. 

The  termination  of  the  proceedings  is  not  put  in  issue  by  a  plea  of 
Kot  guilty,  but  must  be  specially  traversed.  Drummond  v.  Pigou, 
2  New  Ca.  114. ;  S.  C.  2  Scott,  228. 

Evidence  that  defendant  was  prosecutor.]  The  proper  evidence  to  es- 
tablish this  fact  is  that  the  defendant  employed  an  attorney  or  agent  to 
conduct  the  prosecution  ;  that  he  gave  instructions  concerning  it ;  paid 
the  expenses ;  procured  the  attendance  of  witnesses ;  or  was  otherwise 
active  in  forwarding  the  prosecution.  2  Stark.  Evid.  908. 1st.  ed.  Proof 
of  the  information  of  the  defendant  taken  by  the  magistrate  is  sufficient 
for  this  purpose.  2  Phill.  Ev,  161.  So  the  recognizance  to  prosecute 
entered  into  by  the  defendant.  Eager  v.  Dyot,  .5  C.  Sf  P.  4.  The  in- 
dorsement of  the  defendant's  name  on  the  bill  is  evidence  that  he  was 
^worn  as  a  witness  ;  but  not  of  his  being  the  prosecutor.  B.  N.  P.  14. 
One  of  the  grand  jury,  before  whom  the  bill  was  preferred,  may  be 
called  to  prove  that  the  defendant  was  the  prosecutor;  Sykes v. Dunbar, 
Selw.  N.  B.  1004.  But  this  has  been  questioned.  2  Stark.  Slander,  70. 
Where  the  proceeding  was  before  a  magistrate,  he  may  be  called  to 
prove  It ;  as  was  done  in  Freeman  r.  Arkell,  2  B.S^C.  494. 

Evidence  of  malice^  It  is  essential  that  the  plaintiff  should  give  some 
evidence  of  the  defendant's  malice  ;  and  malice  is  in  issue  on  a  plea  of 
Not  guilty.    Porter  v.  Weston,  5  New  Ca.  715.    Proof  of  an  acquittal 
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for  want  of  prosecution  is  not  even  prima  facie  evidence  of  malice  to 
support  the  action.  Purceilv,  Macnamara,  9  East,  36],  If  the  plain> 
tiff  proves  want  of  probable  cause,  malice  may  be  inferred.  Ibid, ;  Bur-- 
ley  V.  Beihune,  5  Taunt.  583.  But  the  want  of  probable  cause  is  only 
presumptive  evidence  of  malice,  and  must  not  be  left  to  the  juiy  as 
conclusive.  Milcheil  v.  Jenkins,  5  B.^  Ad,  588.  Proof  that  the  de» 
fendant  published  an  advertisement  of  the  finding  of  the  indictment, 
with  other  scandalous  matter,  is  evidence  of  malice.  Chambers  v,  Rih 
binson^  1  Stra,  691.  In  an  action  by  A.  for  the  malicious  prosecution  by 
the  defendant  of  an  indictment  against  A.  and  B.,  evidence  of  the  mis- 
conduct of  defendant  towards  B.  after  his  apprehension,  tending  to 
shew  bad  motives,  is  admissible  in  proof  of  malice.  Caddy  v,  Bwrlow, 
IM.^R.  275. 

Evidence  of  want  of  probable  cause.]  The  plaintiff  must  give  some 
evidence  of  want  of  probable  cause ;  and  this  on  the  general  issue. 
Cotton  V.  Browne^  ZA.S^E.3\2,  The  reasonable  cause  must  be  exist* 
ing  in  the  mind  of  the  defendant  at  the  time  of  the  prosecution,  and 
not  come  to  hb  knowledge  since.  Delegal  v,  Highley^  3  Netv  Ca,  950. 
Slight  evidence  is  sufficient.  Taylor  v.  WiUans,  2  B.  4-  Ad.  857.  But 
proof  even  of  express  malice  is  not  evidence  of  it.  Johnstone  v.  Sutton, 

1  T.  R.  545.  ;  Turner  v.  Turner,  Gow,  20.  So  abandoning  the  prose* 
cution  is  not  of  itself  sufficient  evidence  of  want  of  probable  cause; 
Incledon  v.  Berry,  1  Camp.  203.  (n)  :  nor  neglecting  to  prefer  an  indict- 
ment after  a  charge  laid.  Wallis  v.  Alpine^  Id.  204.  (n)  ;  WUlans  v. 
Taylor,  6  Bing.  188.  So  proof  that  the  bUl  was  thrown  out  by  the 
grand  juir  has  been  held  not  evidence  of  the  want  of  probable  cause. 
Byne  v.  Moore,  5  Taunt.  187.  But  in  Nicholson  v.  Coshill,  4f  B.  ^  C, 
23.,  it  was  said  by  the  Court,  that  evidence  of  the  bHl  having  been 
thrown  out  bv  the  grand  jury  is  sufficient  to  warrant  an  inference  of 
the  absence  of  probable  cause ;  at  least  where  the  facts  are  within  the 
defendant's  peculiar  knowledge.  Proof  that  the  defendant  did  not  him- 
self believe  the  charge  to  be  true  is  evidence  of  want  of  probable  ground 
for  it,  though  there  be  some  evidence  of  probable  cause  besides.  Broad 
V.  Ham,  5  New  Ca.  722.  Where  it  appeared  that  the  plaintiff  refused 
to  give  up  a  forged  note,  which  he  had  taken  in  the  course  of  business, 
to  the  defendant,  a  bank  inspector ;  and  the  defendant,  in  the  absence 
of  all  circumstances  of  suspicion,  charged  the  plaintiff  before  a  magis* 
trate  with  feloniously  having  the  note  in  his  possession,  it  was  held  to  be 
evidence  of  want  of  probable  cause  to  go  to  the  jury.  Brooks  v.  Warwidr, 

2  Stark.  389.  The  motives  of  the  party  are  for  the  consideration  of 
the  jury.  Taylor  v.  WiUans,  2  B.  ^  Ad.  845;  Venafra  v.  Johnson,  10 
Bing.  301.;  Alusgrove  v.  Newell,  \  M.  Sf  W.  582.  If  the  defendant 
has  laid  all  the  facts  of  the  case  fully  and  fairly  before  counsel,  and 
acted  bona  fide  upon  the  opinion  given  (however  erroneous  it  may 
be)i  it  will  be  evidence  to  prove  probable  cause;  per  Bayley  J., 
Ravenga  v.  Mackintosh,  2B.4r  C.  697. ;  Hewlett  v.  Cruchley,  5  7\nmi. 
281.  Where  there  are  no  facts,  nor  any  inferences  firom  facts,  in  dis- 
pute, "  reasonable  and  probable  cause  *'  is  a  pure  question  of  taw,  and 
the  judge  may  nonsuit  the  plaintiff^  if  he  thinks  there  was  such  cause. 
Blachfard  v.  Dod.  2  B.  Sf  Ad.  179. ;  Panton  v.  Williatns,  2  Q.  B.  169. ; 
MtcheU  V.  Williams,  U  M.  4r  '^^  205.  But  where  there  are  facts  in 
evidence  tending  to  shew  that  the  defendant  knew  his  chaise  to  be  un- 
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warrantable ;  or  where  thequestion  is  mixed  up  with  disputed  facts,  the 
judge  cannot  nonsuit  the  plaintiff,  but  must  leave  the  case  to  the  jury. 
McDonald v,  Rooke,  2 New. Ca,  217. ;  James  r.  Phelpt^  \\  A.^  E,  483. 
It  has  been  said  that  where  the  facts  lie  in  the  knowledge  of  the  de- 
fendant himself,  he  must  shew  probable  cause,  though  the  indictment  be 
found  by  the  grand  jury ;  otherwise  the  plaintiff  shall  recover  without 
proving  express  malice.  Parrot  v.  FishwU^,  B,  N,  P.  14.  But  this  position 
18  not  supported  by  another  report  of  the  same  case,  9  East,  362.  (n.), 
from  whicn  it  appears  that,  the  plaintiff  having  been  acquitted  on  the 
indictment,  Lord  Mansfield  said,  ^  it  was  not  necessary  to  prove  express 
malice,  for,  if  it  appeared  there  wcu  no  probable  caute,  that  was  suffi- 
cient to  prove  an  implied  malice,  which  was  all  that  was  necessary  to 
support  this  action.  In  this  case  all  the  facts  lay  in  the  defendant's 
own  knowledge,  and  if  there  was  the  least  foundation  for  the  pro- 
secution, it  was  in  his  power,  and  incumbent  upon  him,  to  prove  it." 
It  seems  therefore  from  this  report  that  some  evidence  of  want  of  pro- 
bable cause  had  been  given  from  which  malice  was  inferred,  and  that  the 
Question  was  whether  it  was  incumbent  upon  the  plaintiff  to  go  further, 
n  Si/ket  V,  Dunbar,  cited  9  East,  363.,  where  the  defendant  was  the 
only  witness  u{>on  the  indictment.  Lord  Kenyon  ruled  that  the  proof 
of  malice  lay  upon  the  plaintiff.  And  it  was  said  by  Tindal  C.  J.  that 
the  plsuntiff  must  take  the  first  step,  because  it  is  not  to  be  presumed 
that  any  one  has  acted  illegally :  there  roust,  therefore,  be  some  evidence 
of  want  of  probable  cause  before  the  defendant  can  be  called  upon  to 
justify  his  conduct.  Witlans  v.  Taylor^  6  Bing.  187.;  S.  C,  on  error ^  2  B,Sf 
Ad,  845.  In  that  case  the  defendant  presented  two  bills  for  perjury 
against  the  plaintiff,  but  did  not  himself  appear  before  the  grand  jury, 
and  the  bills  were  ignored :  he  then  presented  a  third  bill,  and,  on  his 
own  testimony,  it  was  found  :  the  prosecution  was  kept  suspended  by 
the  defendant  for  three  years,  till  the  plaintiff  taking  the  record  down  to 
trial,  and  the  defendant  declining  to  appear  as  a  witness,  although  in 
court  and  called,  the  plaintiff  was  acquitted  :  it  was  held  that  this  was 
sufficient  prima  facte  evidence  of  want  of  probable  cause.  Want  of 
probable  cause  is  in  effect  the  evidence  of  a  negative,  and  very  slight 
evidence  of  a  negative  is  sufficient  to  call  upon  the  other  party  to  prove 
the  affirmative.  Per  Lord  Tenterden  C.  J.,  Cotton  v,  James,  1  B.  8f  Ad. 
133.  When  the  action  is  for  malicious  indictment  for  perjury,  in  which 
there  were  several  assignments  of  peijurv,  the  plaintiff  is  entitled  to 
recover  if  he  shews  that,  as  to  one  of  them,  there  was  no  probable 
cause.  R.  v.  Prosser,  cited  1  T.  R.  533. ;  but  he  will  not  get  the  costs 
of  witnesses,  &c.  brought  to  negative  the  other  assignments.  DeOsser 
V.  Towne,  1  Q.  B.  333. 

The  observations  of  the  judge  on  the  trial  of  the  indictment,  tending 
to  cast  censure  on  the  mode  in  which  the  prosecution  had  been  con- 
ducted, were  admitted  for  the  plaintiff  by  Littledale  J.,  in  Wame  v. 
Terry,  Winton  Sum,  As.  1836,  on  the  same  principle  on  which  the 
deliberation  of  the  jury  had  been  held  by  Lord  Kenyon  to  be  evidence 
for  the  defendant  of  probable  cause  (see  post,  p.  388.,  SnM  v.  Mao 
donald)  ;  but  in  Barker  v.  Angell,  2  M.  4*  Rob.  371.,  Lord  Denman 
refused  to  admit  similar  proof. 

Damages.]  The  jury  may  give  damages  for  the  loss  of  reputation, 
the  imprisonment  (if  any  have  taken  place),  and  the  expenses  incurred 
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by  the  plaintiff  in  making  his  defence.    B,  iNT.  P.  13,     See  fuither,  as 
to  the  amount  of  damage,  poMt,  p.  391. 

Defence. 

The  defendant  may  prove  the  plaintiff's  guilt ;  for  this  shews  good 
ground  for  prosecution,  B,  X.  P.  15. ;  and  for  this  purpose,  it  seems..he 
may  use  the  depositions  or  testimony  given  by  himself  at  the  previous 
trial ;  liLU.;  Jackson  v.  Buii,  2  M,  S^  Rob.  111. ;  or  those  of  his'wife  ; 
at  least  where  there  was  no  other  evidence  given  on  that  occasion. 
B.  N,  P.  15. 

In  order  to  shew  probable  cause  for  the  prosecution,  the  defendant 
may  prove  that  the  jury  deliberated  long  on  the  trial  of  the  indict- 
ment. Smith  V.  Macdonaldy  3  Etp,  7.  And  Lord  Kenyon  ruled  that 
the  defendant  might  give  evidence  of  the  plaintiff'a  bad  character ; 
Rodriguez  v.  Tadmire,  2  Esp.  721. ;  but  in  later  cases  such  evidence  has 
been  refused,  on  the  ground  that  it  afforded  no  proof  of  probable  cause 
to  justify  the  defendant.  Newtam  v.  Can,  2  Stark  70. ;  Comwatt  0. 
Richardson^  R.  4*  M.  305. ;  see  also  Downing  v.  Butcher,  2  M.  4* 
Rob.  374. 

It  is  no  answer  that  the  defendant  was  bound  over  to  prosecute,  if 
the  jury  think  that  he  maliciously  caused  himself  to  be  so  bouud  by 
making  an  ungrounded  charge.    Dubois  v.  Keats,  li  A.  ^  E.  329. 
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In  an  action  on  the  case  for  a  malicious  arrest,  the  plaintiff  may  have 
to  prove  the  suing  out  a  capias  in  the  former  action  ;  the  arrest  under 
it;  the  determination  of  the  suit ;  the  defendant's  malice  and  want  of 
probable  cause  ;  and  the  damage. 

The  wriL]    As  to  proof  of  the  writ,  see  ante,  p.  75. 

The  arrest.]  The  plea  of  Not  guilty  puts  in  issue  the  arrest  by  the 
procurement  of  the  aefendant.     Watkins  v.  Lee,  5  M.  4r  W.  270. 

If  the  form  of  the  pleadings  requires  it,  the  plaintiff  should  be  pre- 
pared to  prove  the  affidavit  to  hold  to  bail,  by  the  production  of  the 
original,  or  of  an  examined  copy  ;  Crook  v.  Dowling,  3  Doug.  75.,  S.  C. 
B.  N.  P.  14. ;  Casbum  v.  Reed,  2  B.  Moore,  60. ;  Rees  v.  Bowen, 
I  MCI.  4*  Y.  392. ;  but  unless  there  be  an  allegation  in  the  declaration 
that  the  writ  was  indorsed  for  bail  "  by  virtue  of  an  affidavit  filed,"  &c, 
it  is  unnecessary  to  prove  the  affidavit,  Arundell  v.  White,  14  East,'Ji2^; 
unless  for  the  purpose  of  connecting  the  defendant  with  the  arrest.  In 
one  case,  though  the  return  of  cepi  corpus  appeared  on  the  writ.  Lord 
Kenyon  ruled,  that,  as  agmnst  the  defendant,  there  was  no  evidence  of 
the  arrest  having  been  under  the  writ,  and  the  plaintifl^  not  being  able 
to  prove  the  warrant,  was  non-suited.  Lloyd  v.  Harris,  Peake,  174. 
But  it  seems  that  the  sheriff's  return  is  primd  facie  evidence  of  the  fiict 
therein  stated ;  Gt/gbrd  0.  Woodgate,  1 1  East,  297.  i  Rogers  v.Iiscombc^ 
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2  Eip.  Dig.  N,  P,  38. ;  and  proof  of  the  warrant  is  unnecessary  where 
the  defendant  has  admitted  that  the  arrest  took  place  under  the  writ. 
Petrie  v,  Lamont,  3  M,  ^  G,  702.  In  order  to  prove  the  arrest,  the 
plaintiff  may  call  the  sheriff's  officer.'  If  a  bailiff,  who  has  a  process 
against  any  one,  says  to  him,  whether  on  foot  or  riding,  **  You  are  my 
prisoner  ;  I  have  a  writ  against  you  ;"  upon  which  he  submits,  and  goes 
with  him,  though  the  bailiff  never  touches  him,  yet  this  is  an  arrest,  be- 
cause he  has  submitted  to  the  process  ;  but  if,  instead  of  going  with  the 
bailiff,  he  had  gone  away  or  escaped,  it  would  be  no  arrest,  unless  the 
bailiff  had  actually  laid  his  hand  on  him.  Homer  r.  Battyn,  B.  N,  P, 
69.  Placing  a  party  under  restraint  of  a  sheriff's  officer  who  holds  a 
writ  of  capias,  may  be  an  arrest  without  proceeding  to  actual  contact. 
Orainger  V.  JSUl,  ^  Hew  Ca,  212.  Where  a  sherifTs  officer,  having  a 
wanrant  to  arrest  the  plaintiff,  sent  a  messaee  to  him  to  fix  a  time  to  call 
and  give  bail,  and  plaintiff  accordingly  fixed  a  time,  attended,  and  gave 
bail,  this  was  held  to  be  no  arrest  for  which  this  action  could  be  main- 
tained. Berry  v.  Adamson,  6  B,  ^  C.  528.  ;  Goi/e  v,  Radford^  3  C.  4-  P. 
464.  See  also  Bieten  v.  Burridge,  3  Camp.  140.  post,  p.  391 ;  and  see 
further  what  constitutes  an  arrest,  post,  *'  Actions  against  Constables** 
Proof  of  detainer  satisfies  the  allegation  of  an  arrest.  WhaUey  v.  Pepper, 
7  C.  *  P.  506. 

Determination  of  the  smt,'\  The  determination  of  the  suit,  where  it  is 
material,  must  be  specially  traversed,  and  is  not  put  in  issue  by  the  plea 
of  Not  guilty.  Watkins  y.  Lee,  5  AT.  4-  W.  270.  But  the  allegation  is 
immaterial,  when  the  action  is  for  malicious  abuse  of  the  process  of  the 
course  for  the  purpose  of  vexation.  Heywood  v,  ColUnge,  9  A,  ^  E. 
269.  It  is  necessary  to  shew  that  the  proceeding  complained  of,  whe- 
ther civil  or  criminal,  terminated,  and  how ;  and  the  proof  must  corre- 
spond with  the  allejption.  Therefore  where  it  was  averred  that  *'  the 
plaintiff  in  that  action  did  not  prosecute  their  suit,  but  therein  made 
default,"  &c.,  it  was  ruled  that  this,  being  an  allegation  of  a  nonsuit, 
was  not  proved  by  a  rule  to  discontinue.  Webb  v.  Hill,,  M.  4*  M,  253. 
The  declaration  stated  that  it  was  referred  to  the  prothonotary  to 
ascertain  the  debt,  the  costs  to  be  in  his  discretion  ;  that  he  found  the 
debt  to  be,  &c.,  and  ordered  the  plaintiff  to  pay  the  costs,  "  where- 
upon and  whereby  the  said  suit  was  ended  and  determined."  It 
was  proposed  to  prove  that  a  rule  had  been  obtained  to  refer  the 
action  to  the  prothonotary ;  that  the  parties  attended  him  ;  that  he 
found  the  debt  due,  and  that  the  plaintiff  accepted  that  and  the 
costs:  held,  that  this  evidence  was  not  admissible  under  the  allegation 
in  the  declaration,  Patteson  J.  observing  that  the  mere  acceptance  of 
debt  and  costs,  without  the  intervention  of  the  court,  could  not 
properly  be  called  a  determination  of  the  suit.  Combe  v,  Capron,  1  M. 
4*  Bob.  398.  Proof  of  a  rule  to  discontinue,  and  that  the  costs  have 
been  accordingly  taxed  and  paid,  is  sufficient  evidence  of  the  deter- 
mination of  the  suit.  Bristow  v.  Haywood,  4  Camp.  214.;  Gadd  v.  Bennett, 
5  Price,  540. ;  Brandt  v.  Peacock,  \  B.S^  C.  649.  So  a  rule  to  stay 
proceedings,  and  to  deliver  up  to  the  then  defendant  the  bill  of  exchange 
upon  which  the  action  was  brought.  Brook  v.  Carpenter,  3  Bing.  297. 
But  where  the  evidence  of  the  determination  of  the  suit  was  2.  judge's 
order  to  stav  proceedings  on  payment  of  costs.  Lord  Kenyon  was  in- 
clined to  think  that  it  was  insufficient,  and  a  juror  was  afterwards  with- 
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drawn.  Kirk  v.  French,  1  Etp.  80.  Not  declaring  for  a  year  after  the 
return  of  the  writ  is  evidence  of  the  determination  of  the  suit,  and  will 
support  an  ayerment  that  the  party  did  not  declare,  but  permitted  the 
suit  to  be  discontinued.  Pierce  v.  Street,  3  B,  ^  Ad.  397.  In  an  action 
for  a  false  arrest  upon  a  plaint  in  the  Sheriff's  Court  of  London,  en- 
dence  was  given  that  the  usual  course  of  that  court,  upon  the  abandon- 
ment of  a  suit  by  the  plaintiff,  was  to  make  an  entry  in  the  minnte- 
book  of  "  withdrawn:"  it  was  held  that  proof  of  such  entry  in  the 
minute-book  was  sufficient  to  prove  the  determination  of  the  suit. 
Arundell  p.  Widte,  14  EaH,  216.  The  termination  must  be  such  as  to 
afford  prima  facie  evidence  that  the  action  was  without  foundation; 
therefore  where  it  appeared  that  a  siet  proceuiu  had  been  entered  by 
consent,  the  plaintiff  was  nonsuited ;  for  the  defendant  might  have  re- 
covered in  the  former  action,  if  the  plaintiff  had  not  stopped  it  by  consent. 
WUkinton  V,  Howely  M.  ^  M.  AQ5, 

In  an  action  for  maliciously  suing  out  a  commission  of  bankrupt,  it 
must  be  averred  and,  if  traversed,  proved,  that  the  commission  was  su- 
perseded before  the  commencement  of  the  acuon.  JVkUwortk  r.  HaO^ 
2  B.  ^  Ad,  695.  But  the  plea  of  Not  guilty  does  not  put  the  plaintiff 
to  this  proof.  Atkinson  v.  Rtdeigh,  3  Q.  B,  79.  An  action  for  abuse  of 
process  in  order  to  extort  the  plaintiff's  property  is  not  in  the  nature  of 
an  action  for  malicious  arrest,  so  as  to  make  it  necessary  to  aver  or 
prove  a  determination  of  the  suit,  or  the  want  of  probable  cause.  Grmger 
V.  Hill,  4  New  Ca.  212. ;  and  see  Heywood  v,  CoUinge,  ante,  p.  389. 

Evidence  of  maBce,  and  want  of  probable  caute.]  It  lies  upon  the  plain- 
tiff in  this  action,  (as  in  the  action  of  case  for  a  malicious  prosecution, 
ante,  p.  385, 386.,)  to  prove  both  malice  and  the  want  of  probable  cause ; 
and  these  are  put  in  issue  under  Not  guilty.  Watkhu  v,  Lee,  5  M,  4r  W, 
270. ;  Hounifield  v.  Drury,  W  A,  Sp  E.  98.  Proof  that  the  suit  was 
discontinued  was  held  by  Lord  EUenborough  not  to  be  evidence  of 
want  of  probable  cause ;  Bristow  v,  Heywood,  1  Sfark,  50. ;  but  in  a 
later  case,  where  the  defendant  had  arrested  the  plaintiff  on  an  affidavit 
of  debt  for  money  paid  to  his  use,  but  did  not  declare  unUl  ruled  to  do 
so,  and  soon  afterwards  discontinued  the  action  and  paid  the  costs,  this 
was  held  to  be  evidence  to  go  to  the  jury  of  malice  and  want  of  probable 
cause.  NicholMon  v.  CoghUl,  ^B.^C.  21.;  Webb  v.  HiU,  M,  <$•  M,  254. 
If  A.,  knowing  plaintiff  to  be  an  attorney  in  practice,  wilfully  and  nui- 
liciously  causes  him  to  be  arrested  on  mesne  process,  an  action  on  the 
case  lies  against  A.,  and  the  fact  of  his  having  a  good  cause  of  action 
for  a  large  sum  will  be  no  ground  of  defence ;  and  the  attorney  of  A. 
may  be  joined  in  the  action,  if,  besides  acting  as  attorney,  he  co- 
operated with  A.  in  causing  the  arrest.  Whalley  v.  Pepper,  7  C,  ^  P, 
506.  That  the  defendant  suffered  himself  to  be  non-prossed  in  the 
former  suit  has  been  held  not  to  be  evidence  to  support  this  action. 
Sinclair  v.  Eldred,  4  TataU.  7.  However,  in  a  previous  case  of  Hawdlton 
V,  Beddell,  coram  Pratt  C.  J.,  Bearcroffs  MSS.  22.  (not  cited  in  Sinclair 
V.  Eldred),  it  was  ruled  that  the  defendant's  suffering  the  former  action 
to  be  non*pro8sed  was  sufficient  primd  facie  evidence  of  malice ;  and  per 
Pratt  C.  J.  **  The  defendant's  never  proceeding,  and  suffering  a  non* 
pros.,  is,  in  my  opinion,  primd  facie  evidence  of  malice.  I  hold  most 
clearly  that  the  affidavit,  arrest,  bail,  and  nonpros,  make  up  sufficient 
prima  fade  evidence  to  call  for  a  defence.**    Where  there  are  mutual 
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dealings  between  the  plaintiff  and  defendant,  and  items  are  known  to  be 
due  on  both  sides  of  the  account,  an  arrest  for  the  amount  of  one  side 
only,  without  deducting  what  is  due  on  the  other,  is  malicious  and 
without  probable  cause.  Austin  v.  Debnam,  3  B,^  C.  139.,  overruling 
Broum  v.  Pigeon^  2  Camp,  594.  Taking  a  less  sum  out  of  court,  and 
not  proceeding  in  the  suit,  is  not  enough  in  itself  to  shew  want  of  pro- 
bable cause  of  action  for  a  larger  sum.  Jackson  v.  Burleigh^  3  Etp. 
34.  And  suing  out  a  writ,  and  arresting  a  debtor  afler  payment  of  the 
dd>t  by  him  to  the  creditor's  agent,  the  affidavit  to  hola  to  bail  being 
made  before  such  payment,  does  not  afford  evidence  of  malice.  Gibson 
V.  Chaiers,  2  B,  ^  P,  129.  A.  sued  out  a  bailable  writ  against  B.,  and 
the  oflScer  told  B.  of  it,  but  did  not  take  him  into  actual  custody.  On 
the  mistake  being  discovered,  B.  was  told  that  he  need  give  himself  no 
further  trouble  in  the  matter.  He  aflerwards,  however,  put  in  hail,  and 
incurred  an  expense  of  14/.  Held,  that  no  action  lay  ;  there  being  no 
arrest,  nor  any  inconvenience  except  what  he  had  voluntarily  brought 
upon  himself.  Bieien  v.  Burndge,  3  Camp,  140.  So  where  the  plmn- 
t^  was  actually  arrested  on  a  bill  which  purported  to  be,  but  was  not 
in  fact,  accepted  by  him,  it  was  ruled  that  no  action  lay  ;  the  defendant 
having  acted  through  mistake,  and  without  malice.  Spencer  v,  Jacob, 
M.  4*  M,  180.  In  an  action  for  maliciously  suing  out  a  commission  of 
bankrupt,  a  supersedeas  is  not  alone  evidence  of  want  of  probable  cause. 
Haju  V.  Weakley,  5  C,  f  P.  361. 

The  question  in  this  action  is  whether  the  original  plaintiff  had  a 
probable  cause  of  action  for  the  amount  for  which  ne  hetd  the  part;^  to 
bail,  and  not  whether  he  had  a  probable  cause  of  action  in  the  particu- 
lar form  of  action  brought ;  thus  when  A.  had  a  good  cause  or  action 
on  a  covenant  for  a  sum  of  1150/.  against  B.  and  C.  separately,  but  not 
jointly,  and  he  sued  B.  and  C.  jointly,  and  arrested  B.  in  that  action 
for  the  amount,  it  was  held  that  an  action  for  a  malicious  arrest  would 
not,  on  that  account.  He  at  the  suit  of  B.  Whalley  v.  Pepper,  1  Clj^P, 
506. 

In  an  action  for  not  accepting  the  debt  and  costs  from  a  party  in 
custody  under  a  ca,  sa,,  the  refusal  of  the  plaintiff  in  the  former  action 
to  sign  a  discharge  to  the  sheriff  on  tender  of  the  debt  and  costs,  is 
prima  facie  evidence  of  malice.     Crozer  v.  Pitting,  4i  B  ^  C.  26. 

Damages,]  If  more  than  one  are  found  guilty  it  must  be  for  joint 
acts,  and  the  damages  must  be  joint.  Hiiditch  v,  Eyles,  2  Selw,  N,  P, 
1092.,  9th  ed.  And  where  there  are  several  plaintiffs,  they  can  only 
recover  for  joint  damage,  as  for  the  expenses  of  the  action  defended  on 
their  joint  retainer.  Barratt  v,  Coliins,  10  B,  Moore,  446. ;  Pechell  v. 
JVatson,  8  M.  4'  W.69\. 

In  an  action  for  a  malicious  arrest,  the  Court  of  Common  Pleas  de- 
termined that  the  plaintiff  was  not  entitled  to  recover  more  on  account 
,  of  costs  than  the  taxed  costs  which  he  had  incurred.  Sinclair  v,  Eldred, 
4  Taunt.  7. ;  and  see  Rogers  v,  Ilscombe,  2  Esp,  Dig'  Jv,  P,  38.;  Jenkins 
V,  Biddulph,  4  Bing,  160.  And  Best  C.  J.  ruled  the  same  way  in 
Webber  v.  Nicholas,  R.  4*  M.  419.  But  Lord  Ellenborough  held  that 
he  might  recover  the  amount  of  costs  as  between  attorney  and  client. 
Sandback  v,  Thomas,  1  Stark,  306.  So  Lord  Abinger  C.  B.  in  Gould  v, 
Barratt,  2  M,  <}•  Bob,  171.  See  Jones  v.  Dyke,  Sugd,  V,  ^  P.  App,  8. ; 
Hodges  V,  Earl    of  Litchjield,    1  Kew   Ca,  500. ;  Grace  v,  Morgan, 
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2  Kew  Con  534. ;  and  the  opioions  thrown  out  br  the  Court  in  Doe  v. 

FiUUer,\\  M,  ^  H^  80. 

Competency  ofwUnets.]  An  arbitrator  to  whom  the  former  cause  had 
been  referred,  and  who,  on  the  examination  of  the  parties  and  inspec- 
tion of  the  plaintiff's  books,  had  awarded  that  he  had  no  cause  of  actioii, 
was  rejected  by  Lord  Kenyon  when  prochiced  as  a  witness  to  prore  the 
malice  in  this  action,  upon  the  principle  that,  as  the  parties  themsdves 
could  not  ha?e  been  examined  in  the  former  cause  in  court,  and  as  the 
plaintiff  could  not  have  been  compelled  by  a  judge  at  Nisi  Prius  to  pit>- 
duce  his  books,  the  arbitrator  ought  not  to  be  permitted  to  give  evidence 
derived  from  those  sources  ;  Habenhon  v.  Troby^  3  Esp.  38.;  but  the 
principle  of  this  decision  seems  questionable ;  and  see  Gregory  v. Howard. 

3  Esp.  iia 


CASE  FOR  EXCESSIVE  DISTRESS. 

In  an  action  for  an  excessive  distress,  founded  on  the  statute  of 
Marlbridge,  the  declaration  states  the  tenan^  of  the  plaintiff  at  a  cer- 
tain rent;  the  rent  due;  the  taking  goods  of  much  greater  value  than 
the  rent  in  arrear  and  chai^ges  of  the  distress. 

Evidence  of  the  tenancy  and  rent  due,]  The  usual  allegation  in  the 
declaration  is  general,  that  the  plaintiff  held  and  enjoyed  certain  premises 
as  tenant  thereof  to  the  defendant,  which  must  be  proved  in  the  usual 
manner ;  that  is,  by  production  and  proof  of  the  lease ;  by  the  defendant's 
receipts  for  rent  or  other  admissions  by  him  of  the  terms ;  or  by  parol 
e^adence  of  the  contract  where  there  is  none  in  writinj^.  See  ante,  p.  1, 2. 
The  tenancy  must  be  proved  as  laid ;  thus  if  the  rent  is  stated  to  be  due 
to  A.,  and  it  appears  that  the  distress  warrant  was  signed  by  A.  only 
as  agent  to  B.,  the  real  lessor,  it  is  a  variance.  Ireland  v.  Joknton, 
1  Kew  Ca.  162.  So  a  variance  in  the  situation  of  the  premises  was 
formerly  held  fatal     Harris  v.  Cook,  8  Taunt.  539. 

It  is  not  necessary  to  prove  that  the  exact  sum,  stated  as  due  under 
a  videlicet,  was  in  arrear.  Sells  v,  Hoare,  8  B,  Moore,  451.;  iS>.  CI  JBing. 
401. 

Proof  of  the  distress.]  The  plaintiff  must  prove  that  his  eoods  were 
distrained ;  but  it  is  not  necessary  to  shew  that  they  were  sold  or  taken 
away ;  the  seizure  as  a  distress  is  sufficient.  Sells  v,  Hoare,  8  B.  Moore, 
453. ;  Baylis  v.  Usher,  4  Moore  4*  P,  790.  Where  the  landlord's  agent 
went  upon  the  t^ant's  premises,  walked  round  them,  and  gave  a  written 
notice  that  he  bad  distrained  certain  goods  lying  there  for  arrear  of 
rent,  and  then  went  awa^r  not  leaving  any  person  in  possession;  it  was 
held  that  this  was  a  sufficient  seizure  to  give  the  tenant  a  right  of  action 
for  an  excessive  distress  ;  for  the  statute  11  6.  2.  c.  19.  s.  10.  givea 
the  landlord  power  to  impound,  or  secure  on  the  premises,  goods  dis- 
trained for  rent.    Swaun  v.  Earl  of  Falmouth,  S  B.^C,  466.    So  whece 
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the  tenant  paid  the  expenses  of  levy,  under  protest,  before  any  seizure 
or  inrentory  made.    Hidchin$  v,  Scott,  2  M,  Ijr  W,  809* 

The  fact  of  the  distress  may  be  proved  by  calling  the  broker  or  other 
person  who  made  the  distress,  and  who  will  prove  his  authority  from 
the  defendant.  If  this  evidence  cannot  be  procured,  the  plaintiff  should 
serve  a  notice  to  produce  the  warrant  of  distress  and  give  secondary 
evidence  of  it ;  or  should  connect  the  act  of  the  bailin  with  the  de- 
fendant by  some  other  evidence. 

Proof  of  the  exceti,'\  When  a  landlord  is  about  to  make  a  distress, 
he  is  not  bound  to  calculate  very  nicely  the  value  of  the  property  seized ; 
but  he  must  take  care  that  some  proportion  is  kept  between  that  and 
the  sum  for  which  he  is  entitled  to  take  it.  Per  Bayley  J.,  WiUovghbt^ 
V.  Backhouse,  2  B,  Sf  C,  823.  Where  seven  guineas  were  in  arrear,  and 
poods  were  taken,  valued  by  the  plaintiff's  witness  at  30/.,  but  which, 
m  fiicty  sold  for  only  10/.,  it  was  contended  that  the  plaintiff  ought'  to 
be  nonsuited ;  but  Lord  Ellenborough  left  the  case  to  the  jury,  and 
said,  "  There  is  a  distinction  between  the  cases  where  there  is  but  one 
thing  that  can  be  distrained,  and  where  there  are  many,  and  so  the  dis- 
tress is  divisible.  If  there  is  but  one  thing  that  can  be  taken,  so  that  it 
must  be  taken  or  the  party  must  so  without  his  dLitress,  no  action  lies, 
though  it  much  exceeds  the  sum  for  which  the  distress  is  taken.  But 
if  there  are  several  articles  of  some  value,  and  there  is  much  more  taken 
than  is  sufficient  to  satisfy  the  rent  and  expenses,  this  action  is  main- 
tainable, and  express  malice  is  not  necessary  to  maintain  the  action  nor 
requir^l  to  be  proved."  Field  v,  Mitchell,  6  Etp.ll,  A  landlord  is 
liable  to  damages  in  an  action  on  the  case  for  an  excessive  distress 
where  the  excess  consists  wholly  in  seizing  growing  crops,  the  probable 
produce  of  which  is  capable  of  being  estimated  at  the  time  of  the  seizure ; 
but  the  measure  of  damages  is  not  the  value  of  the  crops,  but  the  incon- 
venience and  expense  which  the  tenant  sustains  in  bein^  deprived  of  the 
management  of  them,  or  which  he  is  put  to  in  procunng  sureties  to  a 
larger  amount  than  he  would  otherwise  have  been,  on  replevying  the 
crops.  Piggott  V,  Birtlet,  \  M.Sp  W.^Ah  An  action  b  not  maintain- 
able for  distraining  beasts  of  the  plough,  when  there  is  no  other  sufficient 
subject  of  distress  on  the  premises,  besides  growing  crops.    S,  C, 

Where  the  action  is  for  excessive  distress  for  rent  due,  the  plaintiff 
cannot  recover  if  the  distress  be  not  excessive  with  reference  to  the  real 
rent,  though  the  distress  warrant  be  for  more  than  is  due.  Crowder  v. 
Self,  2  3f .  4"  ^^'  1^*  But  in  such  case  an  action  would  lie  at 
common  law  for  distraining  for  more  rent  than  was  due.  Taylor  v, 
Hemdker,  13  A,  ^  E.  488.  Where  the  defendant  distrained  goods 
worth  30/.  or  40/.  for  the  rent  of  10/.  after  a  tender  of  the  latter  sum, 
the  pluntiff  was  held  entitled  to  waive  the  trespass,  and  to  sue  for  ex- 
cessive distress.  Brantcombe  v.  Bruges,  3  Stark,  171.;  5.  ClB,^  C. 
145. 

In  order  to  establbh  the  excess,  the  plaintiff  must  be  prepared  with 
proof  of  the  value  of  the  coods  seized.  In  an  action  for  an  excessive 
distress  the  counsel  for  the  plaintiff  proposed  to  ask  a  witness  what 
Bums  he  thought  might  have  been  obtained  for  the  goods  distrained 
from  an  incommg  tenant  in  the  same  line  of  business  as  the  plaintiff; 
but,  per  Parke  B., "  At  present  that  is  not  the  question :  To  determine 
whe&er  the  distress  was  excessive,  you  must  ascertain  what  the  gooda 
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seized  would  have  sold  for  at  a  broker's  sale.  If  it  be  excessiTe,  the 
plaintiff  is  entitled  to  recover  the  lair  value  of  them."  Wells  v.  Moody-^ 
lC.8f  P.  59. 

Damages.]  In  Grace  v.  Morgan,  2  Xew  Ca.  534.,  it  was  held  that 
the  plaintiff  could  not  recover  in  this  action  the  extra  costs  of  a  replevin 
Biiit  in  respect  of  the  same  distress,  of  which  he  had  received  the  taxed 

costs. 

Defence. 

The  new  rules  of*  pleadings  have  not  al&cted  the  provisions  of  sect. 
21.  of  Stat.  11  6.2.  c.  19.,  which  gives  the  <iefendant  the  power  of 
shewing  special  matter  under  the  general  issue.  WilliamM  v.  Jomer, 
l\  A.$  E.  643.  The  plea  of  Not  guilty  therefore  puts  the  plaintiff 
on  proof  of  his  whole  declaration  where  the  action  relatea  to  any  dis* 
tress  on  premises  chargeable  with  a  rent  to  which  the  distrainor  u 
entitled ;  and  the  defendant  may  shew  under  it  any  defence.  The 
defendant  may  give  evidence  that  the  distress  was  not  excessive,  or  that 
the  chattel  distrained  was  entire,  and  that  there  was  no  other  distresa. 
Field  r.  Mitcliell,  6  Esp,  71.  Where  the  plaintiff  has  previously  re- 
covered in  replevin  for  the  same  taking,  such  recovery  was  held  a  bar 
to  this  action  in  Phillips  v,  Berryman,  3  Doug.  286. ;  S.  C»  cited  Selw, 
y.  p.  Dislressj  ix. ;  but  the  contrary  seems  to  be  assumed  in  Grace  v. 
Morgan,  2  NewCa,  534.,  dted  supra.  Where  there  has  been  an  excessive 
distress,  it  is  no  defence  that  the  plaintiff,  after  the  distress,  authorised 
the  defendant  to  sell,  and  gave  him  other  powers  with  n^gard  to  the  goods 
seized.  Wilhughby  v.  Backhouse,  2  B.  (^  C.  821. ;  Sells  v.  Hoare,  8  B. 
Moore,  45 1 .,  S.  C,  1  Bmg.  40 1.  The  defendant  is  not  bound  by  bis  notice 
of  distress,  but  may  abandon  it,  and  shew  that  more  rent  was  due  than 
is  there  stated.  Gwmnet  v.  PkUlips,  3  7.  R.  645. ;  Crowtker  v.  Rmwu* 
bottom,  7  71  "R.  658.  And  he  may  distrain  for  rent  due  bef<^e  a  pre- 
vious distress,  although  such  previous  distress  purported  to  be  for 
all  rent  due  at  that  time,  and  although  the  second  distress  purported 
to  be  for  rent  due  since  the  first.     Gambrell  r.  Fahnouih,  ^A,^E.  73. 


COVENANT. 

The  evidence  in  this  action  depends  on  the  nature  of  the  action,  and 
of  the  issue  joined  in  each  particular  case. 

Emdence  on  plea  of  non  est  factum.]  By  the  rules  of  H.  T.  4  W.  4., 
the  plea  of  non  est  factum  operates  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fiiict  only,  and  all  other  defences  are  to  be  spedally 
pleuled,  including  matters  which  make  the  deed  absolutely  void,  as  well 
as  those  which  make  it  voidable.  Under  this  plea  the  plaintiff  must 
produce  and  prove  the  execution  of  the  deed,  see  ante,  p.  87. ;  and 
where  the  action  is  not  for  any  liquidated  sum,  it  is  also  necessary  to 
prove  the  amount  of  damage.  Where  jtrofsrt  has  been  made  and  non  est 
Jactum  pleaded,  the  plaintm  at  the  trial  will  not  be  allowed  to  prove 
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that  the  deed  has  been  destroyed,  and  to  give  secondary  evidence  of  its 
contents.  Smth  v.  Woodward^  4  Eattj  585.  And  it  has  been  held  too 
hite  at  rusi  print  to  move  to  put  off  the  trial  in  order  to  amend  the  de- 
claration by  inserting  an  excuse  of  profirt ;  nor  will  the  judge  permit 
the  amendment  to  be  made  at  nut  print,  Paine  v.  Butting  1  Stark,  74. 
But  where  the  deed  is  pleaded  as  a  lost  deed,  and  is  found  before  the 
trial,  it  may  be  given  in  evidence.     Hawley  v.  Peacock,  2  Camp.  557. 

By  analogy  to  the  cases  determined  on  bills  of  exchange,  the  want  of 
a  proper  stamp,  or  the  alteration  of  the  instrument  smce  execution, 
may  be  shewn  on  this  plea.  Jervit*t  New  Rulet,  p.  130.  n.  (a.)  4/A  ed, ; 
arUe,  p.  223. ;  pott,  402. 

As  to  the  effect  of  a  variance  between  the  deed  set  out  and  that  pro- 
duced, see  ante,  p.  65,  66.  it  is  no  variance,  where  the  profert  is  "  of 
the  said  indenture/'  to  give  in  evidence  a  counterpart.  Pearte  v. 
Morrice,  3B.^  Ad,  396.  Variances  of  this  kind  are  now  amendable  ; 
see  ante^  p.  67 — ^70. 

Evidence  on  plea  qfattignment.]  In  an  action  against  the  assignee  of 
a  term  on  a  covenant  in  the  lease,  he  may  plead  that  he  assigned  the 
term  before  breach ;  and  if  the  plea  be  traversed,  he  must  prove  the 
assignment  as  stated.  When  the  defendant  proved  that,  though  he  had 
executed  the  assignment,  it  had  not  been  delivered  to  the  assignee,  but 
remained  in  the  hands  of  the  solicitor  of  the  defendant  who  had  a  lien 
upon  it,  it  was  held  sufficient.  Odell  v.  Wake,  3  Camp.  394.  The  de- 
fendant need  not  prove  notice  of  the  assignment  to  the  plaintiff,  nor  the 
assent  of  the  assignee  to  the  assignment ;  for  it  is  presumed.  Pitcher  v. 
Tovey,  I  Salk.  81. ;  Taylor  v.  Shum,  1  J?.  4*  i'*  21. ;  and  see  Toumton  v. 
TickeU,  3  B.^  A.  31. 

Evidence  on  plea  of  expulsion.]  In  covenant  for  non-payment  of  rent, 
where  the  defendant  pleads  an  expulsion,  proof  of  a  mere  trespass  will  not 
maintain  the  plea.  Hodgakin  v.  Queenborough,  Willet,  \S\.;  B.  N.  P.177. 
Expulsion  from  part  by  the  landlord  is  a  suspension  of  the  whole  rent. 
Co.  IMt.  148.  b.  ;  Walker*t  cote,  3  Rep.  22.  b.  But  it  is  no  answer  to  a 
covenant  for  non-repair,  or  to  husbandry  covenants,  it  not  appearing  that 
the  defendant  has  given  up  possession  of  the  whole.  Newton  v.  Allin, 
1  Q.  B.  518. 

Evidence  on  plea  travernng  the  title  of  the  plmntiff^  Where  the 
plfdntiflr  sues  as  assignee,  and  Uie  defendant  traverses  the  title  as  stated, 
It  will  be  incumbent  upon  the  plaintiff  to  prove  it  either  by  shewing  the 
mesne  conveyances  from  the  original  lessor,  or  by  shewing  that  the  de- 
fendant has  paid  rent  to  himself,  which  will  be  evidence  of  the  plaintiflTs 
title  as  assignee.  Doe  v.  Parker,  Peake  Ev.  283.,  bih  ed. ;  see  also 
Carvick  v.  Blagrave,  \B.Sf  B.  531. 

Evidence  on  plea  traversing  the  atiignment,  S^c.  to  [the  defendant.]  In 
covenant  chardng  the  defendant  as  heir,  assignee,  &c.,  he  may  deny  the 
descent  or  assignment,  and  it  will  lie  upon  the  plaintiff  to  prove  that 
the  defendant  is  heir  or  assignee  as  stated.  In  an  action  on  a  covenant 
in  a  lease,  the  allegation  that  the  reversion  came  to  and  vested  in  the 
defendant  hy  attignment,  is  proved  by  shewing  that  he  took  as  heir: 
^  he  b  an  assignee  in  law.    Deritley  v,  Cuttance,  4  T.  R.  75.     If  the 
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t:tf.,jAr%  are  s^srcrtcsiy  izie:  xcss 

f»."yt,  \f»  tn-tw  xuaa  tie  oee:*: 

t:.>  ;^rie::i«3fe.    %P^JL  £t.  \z^  P<&Le^Et.  if: 

A.  LjMC  letfi  tcsaac  oc  ccn 

c/z^trvT,  ujA  k  SLkstt  be  p <i£s%Lzcd  he  case  x 

&.*.'y>:«zr'  f^  bad  fieier  paji   re&x.     X>jr  r.  ^i^difciu.  6  £. 

H  ;>ere  tlMr  <ieSeo«iaBit  ba»  ccrer  cstemi  or  diioe  acr  tiiw  to 

^K^'^M^^kxO^  L»  tzDe  flBT  be  prored  br  prvi»;a>Trg  iinmii'n  of  tbe 

£:>t^cie  c/^nrevafsccs  re^sAcered  or  psnie> 

c^RH,  after  Dodce  to  produce  toe  orirraA^s.     WoiWrf—  r. 

r>  J/,  4r  6*.  2^.     La  zossma  to  tLits  tbe  r>irr«iffng  saj  pcore  dat  be  is 

Ui  tn  9Si  ui«dcr4eaMv  and  Dot  br  asaizmacnc     ii:4r?rid  r.  Hmtck,  JOiomg. 

I%X  ;  Z:<Kr/  ^  IAt^  v.  TVv^r.   1  £«/,  o02.     If  be  be 

a.^'^'ZT'ee  of  ail  tbe  taiate  in  censoD  premises*  aad  be  is  ' 

oi  trie  cs%t2te  in  part  of  tbe  prankes  oiLij.  he  ^bonki,  k 

a^jstt^fftent  tbe  noo-jotiidertM  tbe  other  tenants  m  eoaunoo.  Jlmenm  r. 

lJftw.M/u^  5B,  /jr  C\  479«     8o  he  maj  shew  that  he  is  oolj  deviwe  of  an 

effiitatf^  eitate  ;  Mayor  of  Cariulr  r.   Biamirr^  hKatt,  467.;  or  «nlj 

^{^^ffjtnue^  and  not  iiaUe,  as  such,  od  a  oorenant  bcndni^  tbe  aas^ns; 

Dot  being  m  by  tbe  appouitor.     Roadk  r.  H  ouii^s,  6  £aiC,  2S9. 

Ml  here  a  tens  has  been  mortgaged^  k  is  Dot  Decesori,  io  an  actioD  oo 
a  corenant  cbargiog  tbe  niort^^ee  as  assignee,  to  prove  thai  he  has 
er.tered  upon  the  premises  ;  H'uhawu r.  BosamijmH^  IB.^B,  238^  over- 
ruling KaUm  V,  Jacqmet,  Ikntg.  444. ;  Dor  is  k  neoeasary,  io  order  to 
charge  an  executor  as  assignee,  to  prove  that  he  has  cntCTpd  apoa  tbe 
preniLM^;  WoUaUam  9.  UakcwUi,  S  M,Sr  G.297. ;  amin,  1  Smmmd.  I. 
a,  (n,)  i  but  if  be  has  oerer  eotered,  he  may  discbaige  himaeif  Snm 
iiat/iUty  by  a  plea  to  that  effisct.    5.  C.  321. 

Io  oiiUx  to  charge  the  assignees  of  a  bankrupt  temor,  as  iinrknmr  of 
the  term,  some  evidence  must  be  given  of  an  acceptance  of  the  leaae  bv 
them ;  for  till  they  manifiest  their  assent  to  tbe  asaigiinient,  the  term  still 
remains  in  tbe  bankropt.  Copekmd  v.  Sirpinu^  I  B,  ^  A.  593b ;  see 
6  0«  4.  c.  16.  s.  75.  Where  the  assignees  of  a  bankrupt  were  chosen 
on  the  Ml  Joly*  and  soiTered  the  bsnkrnpt's  cows  to  remain  oo  the  pre* 
mises  till  the  lOtb,  daring  which  time  thef  were  twice  milked  by  order 
o(  the  tuMgneeaf  whose  servant  bad  received  the  key  of  the  premises 
from  the  messenger.  Lord  Ellenborongh  hekl  these  drcumstanoes  a 
sufficient  acceptance.  Welch  v.  Jfyen^  4  Camp.  368.  So  where  they 
entered  upon,  and  took  possession  of,  the  premaes  upon  which  the 
bsnknipt's  effects  remsined,  and  delirered  np  the  keys  imroediatdy 
after  the  effects  were  sold.  Hatuon  v.  Stetfemon,  IB.S^A.  303.  So  where 
they  put  up  a  lesse  to  sale,  and  accepted  a  deposit  from  tbe  purchaser. 
HastmgM  V.  fViUtm,  Hoii,  N.  P.  C.  290.  But  the  mere  fret  of  pottina 
tip  a  lose  to  auction,  the  assignees  having  never  taken  possession,  and 
there  being  no  bidder,  is  not  evidence  of  an  acceptance.  Turner  v. 
Rkhardton^  7  Eatt^  336.  And  assignees  have  a  right  to  do  reasonable 
acts  to  ascertain  the  value  of  the  property.  Per  I^ird  Tenterden  C  J. 
in  Hope  v,  Bootk^  \B»^  Ad.  505.,  where  Welsh  s.  Myen,  mpra^  ap- 
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pears  to  be  questioned.  Where  an  assignee  kept  the  bankrupt  upon  the 
premises,  carrying  on  the  business  for  the  benefit  of  the  creditors,  him- 
self occasionally  superintending,  but  disclaimed  the  lease  hy  a  letter  to 
the  landlord,  it  was  nevertheless  held  to  be  an  acceptance.  Clark  v. 
Hume,  R,  4*  M,  207.  But  where  the  assignees  allowed  the  bankrupt's 
effects  to  remain  on  the  premises  for  nearly  twelve  months,  and,  in 
order  to  prevent  a  distress,  paid  arrears  of  rent,  intimatine  at  the  same 
time  to  tne  landlord,  that  they  did  not  intend  to  take  the  lease  unless  it 
could  be  advantageously  disposed  of,  and  the  lease  was  put  up  to  sale 
by  the  assignees,  but  tnere  were  no  bidders  for  it,  and  the  assignees 
omitted  for  nearly  four  months  to  return  the  key  to  the  landlord,  it  was 
held  that  thm  was  no  evidence  of  an  acceptance.  Wheeler  v,  Bramah, 
SCamp.SiOj  It  was  held  that  the  provisional  assignee  under  the  in- 
solvent acts,  53  G.  3.  c.  102.,  and  1  6.4.  c.  119.,  could  not  refuse  the 
assignment  of  a  lease,  and  must  be  deemed  to  have  accepted  the  pro* 

Serty.     Cro/ts  v.  Pick,   1  Bing,  354. ;   Doe  v,    Andrews,  4  Bing,  34€. 
(est  C.  J.,  diss.    But  the  permanent  assignees  are  not  bound  to  accept 
it ;  7  0. 4.  c.  57.  s.  93. ;  and  see  1  &  2  Vict.  c.  1 10.  s.  37.  and  50. 

It  was  held  bv  Lord  Tenterden  at  nisi  prius,  that  trustees  under  an 
assignment  for  tne  benefit  of  creditors  are  entitled  (like  assignees  of  a 
bankrupt)  to  a  reasonable  time  to  consider  whether  they  will  take  to  a 
lease ;  Carter  o.  Wame,  M,  4*  M,  479.  ;  but  this  doctrine  was  ques- 
tioned in  How  V.  Kennett,  SA.SfE,  659. ;  and  it  should  seem  that  the 
assignment  vests  the  property  in  the  assignees  unless  they  disclaim  before 
acceptance  or  entry. 

Breach  of  covenant  not  to  assign,  ^c]  On  a  covenant  "  not  to  assign, 
transfer,  or  set  over,  or  otherwise  do,  or  put  away  the  indenture  of 
demise,  or  the  premises  thereby  demised,  or  any  part  thereof,*'  it  has 
been  held  that  an  underlease  is  no  evidence  of  a  breach.  Crusoe  v. 
Bufjby,  3  WHs,  234.  But  where  the  proviso  was  "  not  to  «€*/,  let,  or 
assign  over  the  demised  premises,  or  any  part  thereof,"  an  under- 
lease was  considered  to  be  within  the  terms  of  the  proviso  ;  Boe  r. 
Harrison,  2  T.  B,  425. ;  and  where  a  lease  contained  a  proviso  for 
re-entry  in  case  the  lessee  "  should  demise,  lease,  grant,  or  let  the  pre- 
mises, or  any  part  thereof,  or  convey,  alien,  assign,  or  set  over  the 
indenture,  or  his  estate  therein,  or  any  part  thereof,  for  all  or  any  part 
of  the  term,"  it  was  held  that  proof  that  the  lessee  had  entered  into 
partnership  with  A.,  and  agreed  that  he  should  have  the  use  of  a  back 
room  and  other  parts  of  the  premises  exclusively,  was  evidence  of  a 
forfeiture.  Roe  v.  Sales,  1  M,  4*  '^*  ^^*  Taking  a  lodger  is  not  a 
breach  of  a  covenant  not  to  underlet  the  house ;  Doe  v.  laming, 
4  Camp,  77. ;  unless  there  be  a  distinct  agreement  for  the  exclusive 
occupation  of  particular  rooms.  Greenslade  v.  TamcoU,  1  C  M,  4r  -K* 
59.  post,  p.  398.  A  compulsory  assignment  in  law  is  not  a  breach 
of  a  covenant  not  to  assign.  Thus  the  sale  of  a  lease  under  a  bona  fide 
execution  against  the  lessee,  is  not  a  forfeiture  of  a  condition  not  to 
assign  ;  but  if  the  tenant  gives  a  warrant  of  attorney  to  his  creditor  for 
the  express  purpose  of  enabling  him  to  take  the  lease  in  execution,  it 
will  be  a  fraud  and  a  breach  of  the  condition.  Doe  v.  Carter,  8  T,  B,  57. 
64. ;  Doe  v,  Skeggs,  dted  2  T.  i2. 134.  So  an  assignment  under  a 
commission  of  buikrupt  is  no  breach  of  a  covenant  not  to  assign.  Doe 
V.  Bevan,  ZM.S^  S,  353. ;  and  see  Doe  v.  Smith,  5  Taunt.  795.    And 
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an  assignment  operating  as  an  act  of  bankruptcy  and  being  a  void  deed, 
will  not  be  a  breach  of  the  covenant.  Doc  v.  Poweii,  5B,^  C,  308. 
Whether  a  devise  by  will  is  a  breach  of  a  covenant  not  to  assign  seems  to 
be  an  unsettled  question.  Sheph,  Touch,  144. ;  Fox  v.  Swaim,  Stylet, 
482. ;  CVutoe  v,  Bugbt/,  3  Wils,  237.  ;  Doe  r.  Bevan^  3  M,  ^  S,  361. ; 
Doc  V.  Brans,  9  A.^  E,  7\9.  On  a  covenant  "not  to  let,  ass^, 
transfer,  or  otherwise  part  with  the  prenibes  demised,  or  the  lease," 
depositing  the  lease  as  a  security  was  held  to  be  no  breach.  Dtte 
V,  Hogg,  4  D.  4*  A-  225. ;  Doe  v.  Laming,  R,  4r  M,  36.  A  lease  con- 
tained a  stipulation  that  for  every  acre,  and  so  m  proportion  for  a  less 
quantity  of  the  land  which  the  lessee  should  **  suffer  to  be  occupied  " 
by  any  other  person  without  the  consent  of  the  landlord,  an  additional 
rent  should  be  paid.  The  tenant  undertook  to  **  use,  occupy,"  dress, 
and  manure  the  land  according  to  the  custom  of  the  country.  The 
tenant,  without  the  consent  of  the  landlord,  su£fered  other  persons  to 
use  small  portions  of  the  land  for  the  purpose  of  raising  a  potato  crop  ; 
and  it  was  proved  to  be  the  custom  of  the  countrr  for  farmers  to  pursue 
that  course.  Held,  that  the  landlord  was  entitled  to  the  additional  rent, 
this  being  an  occupation  of  the  land  by  other  persons.  Greenslade  r. 
Tapscott,  1  C.  M.  4-  R,  55. ;  S.  C.  ^  Tyrw.  566. 

To  prove  the  breach  of  a  covenant  not  to  assign  or  underlet,  Lord 
Alvanfey  held  it  to  be  prima  facie  sufficient  to  shew  that  a  stranger  was 
in  possession  of  the  premises,  apparently  as  tenant,  and  that  on  inquiry 
sucn  stranger  said  be  rented  the  house.  Doe  v.  Rickarby,  5  Etp,  4. 
But  on  *a  covenant,  "  not  to  assign,  set  over,  or  otherwise  let,**  Lord 
Ellenborough  held  that  evidence  that  a  stranger  was  in  possession  of  the 
premises,  and  that  he  said  he  had  taken  the  premises  from  another 
stranger,  was'not  sufficient ;  for  non  constat  that  the  party  in  posseaaon 
was  not  a  tortious  intruder.  Doe  v.  Payne,  1  Stark,  86.  But  see  Doe 
V.  Williams,  6  J7. 4*  C  41.,  supra,  p.  396. 

Breach  of  covenant  far  good  husbandry.]  If  the  breach  alleges  that  the 
defendant  did  not  use  the  farm  in  a  husbandlike  manner,  "  but  on  the 
contrary  committed  waste,"  the  plaintiff  is  bound  to  prove  waste. 
Harris  v.  Mantle,  3  T.  R,  307.  See  post,  p.  400.  Where  the  breadi  is 
for  bad  husbandrv,  and  the  particulars  delivered  rely  on  non-cultiva- 
tion, the  plaintiff  cannot  shew  mere  bad  cultivation.  Doe  v.  Broad, 
2M,^G,  523.  A  covenant  to  spend  on  the  farm  all  manure  collected 
on  it,  extends  to  manure  made  by  the  cattle  of  strangers  not  fed  on 
the  farm,  but  turned  on  by  a  temporary  licence.  Hindle  v.  PoUitt, 
6M,^W.  529. 

Breach  of  covenant  toVc^Mttr.]  A  covenant  to  keep  a  house  in  repair 
is  satisfied  by  keeping  it  in  subitantial  repair  accordrog  to  the  nature  of 
the  building  ;  ana  with  a  view  to  determine  the  relative  sufficiency  of 
the  repair,  the  jury  may  inquire  whether  the  house  was  new  or  old  at 
the  time  of  tne  demise ;  Stanley  v,  Towgood,  3  New  Ca,  4.  ;  accord. 
Mantz  V.  Goring,  4  New  Ca.  451.;  for  it  is  not  meant  that  the  house 
should  be  delivered  up  in  an  improved  state,  or  the  consequences  of  the 
elements  should  be  averted,  but  the  tenant  has  the  duty  of  keeping  the 
house  in  the  state  in  which  it  was  at  the  time  of  the  demise  by  the 
timely  expenditure  of  money  and  care.  Gutteridge  v.  Munyard, 
1  AT.  4*  Rob,  334.    And  on  an  issue  as  to  the  amount  ofdamages  for  not 
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keeping  in  repair,  the  state  of  the  premises  when  demised  is  legitimate 
evidence  for  the  defendant.  Burdett  v.  Withers,  1 A.^  E,  136.  The 
tenant  under  such  a  covenant  is  liable  for  repairs  only,  and  not  for 
the  extra  expence  of  laying  a  new  floor  on  an  improved  plan  or  the 
like.  Lmvard  v,  Leggatt,  TC,^P,6\3.  But  there  is  a  distinction 
between  a  covenant  to  put  in  repair  and  to  keep  in  repair  ;  the  former 
covenant  is  not  governed  by  the  state  of  the  premises  when  demised  ; 
the  lessee,  however,  is  not  bound  to  substitute  new  buildings  for  old. 
Belcher  v.  Mcintosh,  2M.^  Rob,  186. 

On  a  covenant  to  repair,  it  is  not  sufiicient  evidence  to  maintain  the 
breach  to  shew  that  the  house  has  been  thrown  down  by  a  tempest, 
unless  the  covenantor  has  not  repaired  within  a  reasonable  time;  Sheph. 
Touch,  173. ;  and  where  the  covenant  is  to  keep  and  leave  the  house 
in  as  good  a  plight  as  it  was  in  at  the  time  of  the  making  of  the  lease, 
it  is  said  that  ordinary  and  natural  decay  is  no  breach  of  the  covenant, 
and  that  the  covenantor  is'onlv  bound  to  do  his  best  to  keep  it  in  the 
same  plight,  and  therefore  to  keep  it  covered,  &c.  FUz,  Ab.  Cov.  4. 
Sheph.  Touch,  169. 

Where  the  defendant  pleaded  that  he  was  always  ready  to  repair, 
but  that  the  plaintiff  sued  before  a  reasonable  time  had  elapsed  ;  to 
which  plaintiff  replied  de  injuria,  &c. ;  proof  that  the  defendant  ab- 
solutely refused  to  repair  entitles  the  plaintiff  to  a  verdict.  Green 
V,  Eales,  2  Q.  B,  225.  In  a  case  in  whick  the  damage  was  alleged  to 
be  occasioned  by  the  defendant's  neglect  to  repair,  and  "  from  no  other 
cause,"*  it  was  held  sufficient  to  shew  that  the  premises  became  inse- 
cure by  the  removal  of  an  adjoining  wall  by  a  third  party,  and  that  the 
defendant  did  not  set  about  the  repair  in  time  to  prevent  the  mischief 
consequent  on  such  removal.     S,  C,  Ibid, 

Where  the  covenant  is  to  keep  in  repair  during  the  continuance  of 
the  term,  an  action  for  the  breacn  of  the  covenant  may  be  maintained 
before  the  term  has  expired.  Lurmore  v,  Bobson,  IB,  ^  A. 584. 
Breaking  a  doorway  through  the  wall  of  the  demised  house  into  nn 
a^jouiing  house,  amounts  to  a  breach  of  a  covenant  to  keep  in  repair. 
Doe  V,  Jackson,  2  Stark,  293.  A  lessee  covenanted  to  repair,  uphold, 
support^  sustiun,  maintain,  &c.  all  and  singular  the  houses  and  brick 
walls.  Pulling  down  a  brick  wall  dividing  the  court-yard  in  front  from 
another  yard  at  the  side,  was  held  a  breach  of  the  covenant.  Doe 
V,  Bird,  6C,  4r  P'  195.  But  a  mere  covenant  to  repair  is  not  broken 
by  alterations  and  improvements,'where  they  are  evidently  contemplated 
by  the  lease :  as  where  a  private  dwelling-house  is  demised  by  lease 
containing  a  covenant  to  repair  the  premises  and  all  such  buildings,  im- 
provements, and  additions  as  should  be  made  thereupon  by  the  lessee. 
Doe  V,  Jones,  4  -B.  4*  Ad,  126. 

Where  the  plaintiff  was  obliged  to  repair  in  consequence  of  the  de- 
fendant's refusal  to  do  so,  he  cannot  recover  the  expence  of  finding 
other  premises  for  use  during  the  repairs.  Green  v.  Bales,  2  Q,  B,  225. 
A  lessee  who  underlets  with  covenants  to  repair  in  the  same  terms  as  in 
his  own  lease,  is  not  necessarily  entitled  to  recover  from  the  under- 
lessee  the  costs  of  an  action  for  non-repair  brought  against  himself;  but 
he  may  recover  the  amonnt  of  dilapidations  recovered  against  himself 
and  occasioned  by  the  under-lessee's  neglect.  Penley  v.  Watts,  7  M,  4* 
W^.  601. ;  Walker  v.  Hatton,  }0  M,  ^  W,  249.  And  though  the  cove- 
nants of  the  lessee  and  under-lessee  may  be  in  words  the  same,  they 
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are  in  substance  different  if  entered  into  at  different  times  ;  for  a  cove* 
nant  to  repair  is  construed  with  reference  to  the  state  of  the  premises 
when  it  b^ns  to  operate.  Walker  v,  Hatton,  ib.  Nor  can  the  lessee 
recover  from  his  under-lessee,  as  special  damage,  the  value  of  a  lease 
forfeited  by  non-repair,  unless  it  appears  that  the  forfeiture  was  toleiy 
owing  to  the  under-lessee's  non-repair.  Clow  v.  Brogden,  2  M,  i 
G.39. 

Breach  of  covenant  far  qtdet  enjoyment,']  On  a  covenant  for  quiet 
enjoyment  generally,  it  will  not  support  the  breach  to  shew  a  tortious 
disturbance  by  a  stranger;  for  it  is  only  a  covenant  against  persons 
having  lawful  title ;  DwUey  v.  FolUott,  3  T.  R,  587.,  2  Saund.  178.  (ii)  ; 
but  where  the  covenant  is  against  disturbance  by  a  particular  person,  it 
is  sufficient  to  shew  any  disturbance  by  him,  whether  by  lawful  title 
or  otherwise,  ^ask  v.  Palmer,  5  M,  4*  S.  374.  So  where  the  cove- 
nant is  against  disturbance  by  the  lessor,  his  heu^  or  executors,  it  is 
sufficient  to  shew  any  disturbance  by  him  or  them.  Forte  v,  Vme, 
2  Boll,  Rep.  21.,  2  Saund,  181.  a.  Where  the  covenant  is  for  quiet 
enjoyment  against  A.  and  any  other  person  by  his  means,  title,  or  pro- 
curement, it  is  sufficient  proof  of  the  breach  to  shew  an  entrv  by  A's 
wife,  in  whose  name  A.  purchased  jointly  with  his  own.  Butler  r. 
Sufinerton,  Palm.  339.  So  in  case  of  a  covenant  for  quiet  enjoyment 
against  all  claiming  by,  from,  or  under  him,  a  claim  of  dower  by  his 
wife  is  a  breach  of  the  covenant.  GoeUf,  333.,  Palm.  340.  So  the  i^ 
pointee  of  A.  b^  virtue  of  a  power  in  the  making  of  which  A.  concurred, 
IS  a  person  claiming  under  him.  Hurd  v,  Fletcher,  1  Doug,  43.  So 
where  A.,  seised  in  fee,  settled  his  estate  upon  himself  for  life,  re- 
mainder to  his  first  and  other  sons  in  tul,  ana  made  a  lease,  and  cove- 
nanted for  quiet  enjovment  without  interruption  of  the  lessor,  his  heirs 
or  assigns,  or  any  otner  person  claiming  any  estate,  right,  or  interest, 
by,  from,  or  under  him  or  any  of  his  ancestors,  the  eldest  son  was  held 
to  be  a  person  claiming  under  the  lessor.  Evans  v.  Vaughan,  ^B.^C, 
261.  Where  the  covenant  is  that  the  defendant  has  not  done,  per- 
mitted, or  suffered  any  act,  &c.,  jthe  assenting  to  an  act  which  the 
covenantor  could  not  prevent,  is  not  a  breach.  Hobson  v.  Mtddieton^ 
6  B.  4r  C,  295.  Merely  forbidding  the  plaintiff's  tenant  to  pay  bis  rent, 
is  not  a  breach  of  the  covenant  for  quiet  enjoyment.  WUchcot  r. 
Lifiesey,  1  BroumL  81.  Where  a  breach  is  not  assigned  in  the  words 
of  the  covenant  merely,  but  goes  on  to  particularise  the  sort  of  breach, 
it  must  be  proved.  Harris  v.  Mantle,  3  T.  R.  307.,  also  ante,  p.  396. 
Thus  where  the  breach  of  a  covenant  for  enjo}inent  specifies  an  entry 
and  expulsion  by  the  defendant,  it  is  not  enough  for  plaintiff  to  prove 
a  refusal  by  the  defendant  to  let  the  plaintiff  take  possession.  Hawkes 
V.  Orton,  &A.^E.  367.  But  where  the  first  part  of  the  breach  con- 
tains the  gist  of  the  action,  the  plaintiff  need  not  prove,  nor  the  de* 
fendant  answer,  subsequent  matter  of  aggravation ;  thus,  where  the 
covenant  is  to  provide  a  cargo,  and  the  breach  is  that  the  defendant 
did  not  provide  one,  but  detained  the  ship,  the  detention  is  immaterial, 
Dt^U  V.  Brocklebank,  ^  Price,  36. 

The  pluntiff  may  assign  a  breach  on  the  implied  covenant  contained 
in  the  word  demise;  Com,  Dig.  Cov.  (il.4.),  Sheph.  Touch.  160. ;  but 
that  covenant  ceases  with  the  estate  out  of  which  the  lease  is  granted ; 
Adam*  v,  GUnuy,  6  Bhig.  656. ;  and  is  restrained  by  an  express  cove- 
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nant  for  quiet  enjoyment.    Line  v.  Stephenson,  4  New  Ca,  678.  aff.  on 
error,  5  New  Ca.  183. ;  SUmnard  v.  Forbes,  SA.^E.  572. 

Piea  of  Statute  of  limitations.]     As  to  the  period  of  limitation  in 
actions  of  covenant,  see  statute  3  &  4  W.  4.  c.  42.  s.  3.,  post,  p  402, 403. 


DEBT  ON  BOND. 

In  an  action  of  debt  on  bond,  the  plaintiff,  on  non  est  factum  pleaded, 
must  prove  the  execution  of  the  bond  ;  and  where  breaches  have  been 
assigned  under  the  statute  8  &  9  W.  3.  c.  1 1,  s.  8.,  he  must  prove  the 
breaches  which  the  defendant  has  traversed.  By  the  rules  of  H.  T. 
4  W.  4.,  in  debt  on  specialty,  the  plea  of  non  est  factum  shall  operate  as 
a  denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  other 
defences  shall  be  specially  pleaded,  including  matters  which  make  the 
deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 

The  breaches  must  be  proved  as  in  an  action  of  assumpsit  or  cove- 
nant. If  they  have  been  suggested  on  the  roll  after  judgment  for  the 
plaintiff  on  demurrer,  it  will  be  necessary  to  give  some  evidence  that 
the  bond  produced,  and  in  which  the  conditions  are  contained,  is  the 
same  as  that  on  which  judgment  has  been  obtained  ;  for  this  purpose  it 
will  be  sufficient  if  the  attorney  for  the  plaintiff  testifies  that  the  bond 
produced  is  the  instrument  dehvered  to  him  to  bring  the  action  on,  and 
that  he  knows  of  no  other  of  the  same  date ;  and  the  attesting  witnesses 
need  not  be  called.  Hodgkinson  v.  Marsden,  Peake,  Ev,  287.,  5th  ed, ; 
S,  C,  2  Camp,  122.  Where  the  defendant  on  oyer  set  out  the  bond 
and  condition  which  was  for  performance  of  covenants  in  an  indenture 
of  lease,  and  pleaded  a  sham  plea,  on  which  there  was  a  replication, 
demurrer,  and  judgment  for  the  plaintiff ;  on  the  execution  ol  the  writ 
of  inquiry.  Lord  A^enyon  ruled  that  ft  was  not  necessary  to  prove  the 
execution  of  the  lease,  as  the  defendant  was  estopped  by  his  plea  from 
denying  it.  Collins  v,  Rybot,  1  Esp,  157.  If  the  defendant  lets  judg- 
ment go  by  default,  and  the  plaintiff  thereupon  makes  his  suggestion  of 
breaches  in  which  he  sets  out  the  condition  of  the  bond,  and  that  ap- 
pears to  be  for  the  performance  of  an  award  or  of  articles  of  agreement 
or  the  like,  the  plaintiff  must  prove  the  condition  of  the  bond,  the 
award,  indenture,  or  articles,  as  well  as  the  breaches  suggested.  Ed" 
wards  o.  Stone,  coram  Lawrence  J.,  1  Saund.  58.  e  (n).  But  where  the 
breaches  are  assigned,  and  not  denied,  the  truth  of  them  is  not  in 
issue.  When  non  est  factum  alone  is  pleaded,  and  the  plaintiff  suggests 
breaches,  the  defendant  cannot  shew  any  thing  to  excuse  performance. 
Archbishop  of  Canterbury  v,  Robertson,  I  C,  ^  M,  690. 

On  non  est  factum  pleaded  to  a  bond  conditioned  for  performance  of 
covenants  where  breaches  were  assigned  in  the  declaration,  it  was  held 
that  the  jury  who  tried  the  issue  might  assess  the  damages  on  the  venire 
to  try  the  issue,  without  any  award  of  a  venire  to  assess  the  damages. 
Quia  V.  King,  1  M,  ^  W.4,2, 
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Defence. 

AUeraiion  of  the  bond.]  An  alteration  of  the  bond,  which  avoids  it, 
may  be  given  in  evidence  on  turn  est  factum^  if  it  occasions  a  variance 
or  requires  a  fresh  stamp.  But  if  the  alteration  is  one,  whether  made 
by  consent  or  otherwise,  which  discharges  and  varies  the  liability  of  the 
parties  to  the  bond,  then  it  is  matter  which  must  be  specially  pleaded. 
See  Harden  v.  Cliflon,  1  d  B,  522.  ;  Mason  v,  Bradley,  \\  M,  ^  W, 
590.  ;  Hemming  v.  Trenery,  9  A,  S^  E,  926.,  ante^  p.  223. 

Variance  in  the  defendants  lurmr.]  The  defendant  may  be  sued  by 
the  name  in  which  he  executed  the  bond  ;  but  he  may  also,  it  seems,  be 
sued  by  his  real  name ;  for  where  the  writ  was  aigainst  W.  B.,  and  the 
declaration  called  him  **  W.  F.  B.,  sued  by  the  name  of  W.B.,*  and 
the  bond  was  executed  by  defendant  W.  F.  B.  in  the  name  of  W.  B. 
by  which  he  was  then  known,  it  was  held  no  variance  ;  and  it  was  also 
held  that,  if  the  wrong  name  had  avoided  the  bond,  it  should  have  been 
specially  pleaded.     WU&ams  r.  Bryant,  bM.^W.  447. 

Payment^  Payment  before  the  day  fixed  for  it,  is  evidence  of  a  plea 
of  payment  at  the  day.  B.  N,  P.  174.  Though  the  statute  of  limit* 
atjons,  2lJac.  1.  c.  16.,  did  not  apply  to  specialties,  yet  the  defendant 
might,  if  the  deed  was  upwards  of  twenty  years  old,  and  there  had 
been  no  payment  or  acknowledgment  of  his  bability  within  that  period, 
have  pleaded  solvit  ad  diem^  and  relied  upon  the  presumption  ^f  pay- 
ment arising  from  lapse  of  time.  But  if  there  had  been  any  payment 
of  interest  or  acknowledgment  afler  the  day  appointed  for  the  payment 
of  the  money^  thoueh  upwards  of  twen^  years  had  elapsed  since  the 
payment  or  acknowledgment,  the  defendant  could  not  avail  himself  of 
this  presumption  of  payment  under  the  plea  o£  solvit  ad  diem,  though  he 
might  under  the  plea  oi  solvit  post  diem,  Moreland  v.  Bennett,  1  Stra,  652., 
B,  N,  P,  ]  74.     See  further  on  presumption  of  payment,  ante,  p.  20, 21. 

Statute  of  limitations.]  By  the  statute  3  &  4  W.  4.  c.  42.  s.  3.,  the 
period  of  limitation  in  actions  of  debt  on  specialty,  and  in  other  actions, 
IS  defined ;  and  by  section  3.  it  is  enacted,  that  all  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon 
any  bond  or  other  specialty,  and  all  actions  of  debt  or  scire  facias  upon 
any  recognizance,  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereinafter  expressed,  and  not  afler ;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant,  or 
debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias 
upon  recognizance,  within  ten  years  after  the  end  of  the  present 
session,  or  within  twenty  years  after  the  cause  of  such  actions  or  suits, 
but  not  afler ;  provided,  that  nothing  herein  contained  shall  extend  to 
any  action  given  by  any  statute,  when  the  time  for  bringing  such  action 
is  or  shall  be  by  any  statute  specially  limited. 

By  section  4.,  provision  is  made  for  persons  who  are,  or  shall  be,  at 
the  time  of  any  such  cause  of  action  accrued,  within  the  age  of  twenty* 
one  years,  feme  covert,  non  compos  mentis,  or  beyond  the  seas ;  such 
persons  to  be  at  liberty  to  brin^  the  same  actions,  so  as  they  commence 
the  same  within  such  times  after  their  coming  to,  or  being  of,  full  age. 
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diicoverf,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should,  according  to  the  provisions 
of  the  acty  have  done  ;  and  if  any  person,  against  whom  there  shall  be 
any  such  cause  of  action,  shall  be,  at  the  time  of  such  cause  of 
action  accrued,  beyond  the  seas,  then  a  party  entitled  to  any  such 
cause  of  action  shall  be  at  liberty  to  bring  it  against  such  person, 
within  the  tunes  before  limited  after  the  return  of  such  person  from 
beyond  the  seas. 

Provided  always,  that,  if  any  acknowledgment  shall  have  been  made, 
-either  by  writing  signed  by  the  party  liable  by  virtue  of  such  specialty 
or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction 
on  account  of  any  principal  or  interest  bemg  then  due  thereon,  it  shall 
be  lawful  for  the  person  entitled  to  such  actions  to  bring  his  action  for 
the  money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within 
twenty  years  after  such  acknowledgment  by  writing  or  part  payment 
or  part  satisfaction  as  aforesaid ;  or  m  case  the  person  entitled  to  such 
action  shall,  at  the  time  of  such  acknowledgment,  be  under  such  dis- 
ability as  aforesaid,  or  the  party  making  such  acknowledgment  be,  at 
the  time  of  makine  it,  beyond  the  seas,  then  within  twenty  years  afleif 
such  disability  shall  have  ceased,  or  the  party  shall  have  returned  from 
beyond  the  seas,  as  the  case  may  be  ;  and  the  plaintiff  in  any  such  action 
may,  by  vay  of  replication,  state  such  acknowledgment,  and  that  such 
action  was  brought  within  the  time  aforesaid,  in  answer  to  the  plea  of 
this  statute. 

Under  this  act,  covenant  for  rent  arrear  may  be  brought  within 
twenty  years,  and  is  not  confined  to  six  years  by  3  &  4  W.  4.  c.  27. 
8. 42.  Paget  v.  Foley,  2  New  Ca,  679.  So  debt  for  arrears  of  an 
annuity,  secured  by  bond,  is  barred  after  twenty  years,  and  not  after 
six  years  only.     Stmt  v,  Thomas,  l2A,SfE,  536. 

Fraud!]  Where  the  defendant  pleaded  that  the  bond  was  obtained 
by  fraud  and  covin,  it  was  held  at  ifisi  Prius  that  it  was  not  competent 
to  the  defendant  to  shew  that  he  executed  it  with  full  knowledge  of 
its  contents,  but  in  consequence  of  a  previous  fraudulent  representation 
of  an  extrinsic  fact.  Aiaton  v,  D'Uchboume,  1  M,  ^  Rob.  460.  The 
Court  of  Exchequer,  however,  ordered  a  new  trial,  for  the  purpose  of 
more  distinctly  raising  the  question  of  the  admissibility  of  the  evidence, 
and  the  evidence  was  received  on  the  second  trial,  but  a  verdict 
being  nevertheless  found  for  the  plaintiff,  the  question  was  not  again 
rais^.  2C.M,4r  R*  720.  n. ;  see  also  UAranda  v,  Houston,  6C,^  P, 
511.  The  fraud  must  be  some  concealment  or  deception  with  reference 
to  the  instrument  itself,  and  not  mere  illegality  or  false  representation 
as  to  some  extrinsic  matter.  Green  v.  Gosden,  3  M,  4*  G,  446. ;  and 
see  the  cases  cited,  ante,  p.  306.  Where  a  surety,  being  sued  on  his 
bond,  pleads  that  it  was  procured  by  the  fraud  and  collusion  of  the 
plaintiff  and  the  principal,  it  is  not  enough  to  shew  fraud  by  the  prin- 
cipal, unless  the  plaintiff  was  a  party  to  it ;  and  if  the  plaintiff  was 
cognisant  of  it  before  the  defendant  executed  the  bond,  ne  is  a  party 
to  It.     Spencer  v,  Handley,  4  M.  &  G.  414. 
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DEBT  OK  BAIL  BOND. 

Where  issue  is  joined  oo  the  plea  of  compcnai  ad  £em  [or  on  the 
plea  that  the  defendant  put  and  perfected  special  hail],  the  trial  is  bj 
the  record  ;  Austen  v.  Fmlan^  1  Taunt.  23 ;  7V</,  239. ;  and  the  plea 
is  proved  by  the  production  of  the  recognizance  roIL  WJdtiie  r.  OU" 
aker,  1 B.  Sf  C^IS. 

The  assignment  must  be  indorsed  under  the  hand  and  seal  of  the 
theriflTor  other  officer,  in  the  presence  of  two  or  more  credible  wit- 
nesses, 4  &  5  Ann^  c.  16.  i.  20.  Where  the  defendant  pleaded  that 
there  was  not  any  assignment  of  the  bond  by  the  sheriff  or  under- 
sheriff)  and  it  appeared  in  efidence  that  the  bond  had  been  assigned  to 
the  plaintiff  in  the  name  of  the  sheriff  and  with  the  seal  of  office,  by 
one  of  the  under-sheriff's  clerks  in  his  office.  Lord  Mansfield  was  of 
opinion  that  it  was  sufficient.  Harris  v.  Ashley,  1  Stiw.  i^.  P,  554.  ; 
accord,  (in  the  case  of  a  replevin  bond)  Middleton  v.  Sandford,  4  Camp, 
36. :  but  see  contra,  Kitson  v.  Fogg,  1  Stra.  60.  The  witnesses  must  be 
disinterested  ;  thus  neither  the  pLuntiff  himself,  nor  the  sherifl^  nor,  as 
it  seems,  the  under-sheriff,  is  <*  credible"  within  the  act.  White  r. 
Barrack,  \  M.S^W.  424.  When  the  action  is  brought  by  the  assignee 
of  the  bond,  and  the  assignment  is  traversed,  it  is  not  necessary  to  uiew 
that  the  witnesses  subscribed  their  names  in  the  presence  of  the  officer 
executing  the  assignment.     PhilOps  v.  Barlow,  1  New  Ca,  433. 

The  bail  are  liable  to  pay  the  amount  due  on  the  original  action 
and  the  costs  to  the  extent  of  the  penalty,  though  beyond  the  amount 
sworn  to.     Tidd,  305. 


DEBT  FOR  RENT. 

In  an  action  for  rent  the  declaration  states  a  demise  at  a  certain  rent, 
and  the  accruing  of  rent  during  a  certain  period.  Sometimes  a  lease 
by  indenture  u  set  out. 

Some  of  the  proofs  applicable  to  issues  which  occur  in  this  action 
will  be  found  under  the  nead  of  Covenant,  ante,  p.  394. ;  Assumpsit  fir 
U$e  and  Occupation,  ante,  p.  196. ;  and  Ejectment^  post* 

Non  dinUsit,]  Where  the  demise  is  denied  it  may  be  proved  by  pro- 
duction and  proof  of  a  lease  executed  by  the  defendant,  just  as  it  the 
plaintiff  had  declared  on  the  deed,  and  the  defendant  had  pleaded  non 
ctt  factum.  See  1  Wms,  Saund,  276.,  n.(l.).  As  to  what  amounts  to  a 
dcnuHe,  see  poit,  Ejectment.  If  the  plaintiff  sues  as  assignee  of 
the  reversion,  and  the  defendant  has  not  paid  rent  to  him,  he  may  also 
be  put  to  prove  his  title,  as  such  assignee,  by  production  and  proof  of 
the  mesne  assignments,  or  by  shewing  that  he  is  heir,  &c.    Sands  v. 
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Ledger,  2  Ld,  Raym,  792.  A  variance  between  the  demise  stated  and 
that  proved  will  be  fatal ;  but  where  it  was  alleged  that  the  plaintiff 
had  demised  to  the  defendant  three  rooms,  and  it  appeared  in  evidence 
that  the  demise  was  of  three  rooms,  and  the  tue  of  the  furniture,  it  was 
held  to  be  rightly  stated  according  to  the  legal  effect ;  for  the  rent  could 
not  issue  out  of  the  chattels.  Walth  v.  Pemberton,  Selw,  N,  P.  583. ; 
Farewell  v,  Dickenson,  6  B.  ^  C,  251,  If  the  demise  is  of  a  messuage 
and  of  licence  to  sport  over  a  manor,  &c.,  reserving  an  entire  rent, 
and  is  not  under  seal,  it  is  void ;  the  incorporeal  right  not  passing  except 
by  deed.     Bird  o.  Higginson,  Q  A,  Sjr  E,  824. 

A  variance  in  the  statement  of  the  rent  will  be  fatal ;  as  where  in 
the  declaration  it  was  stated  to  be  15/.  per  annum,  and  it  appeared  in 
evidence  to  be  15/.  and  three  fowls.  Sands  v.  Ledger,  2  Ld,  Rawn,  793. 
So  where  it  was  stated  that  the  plaintiff  demised  "yielcitng  and 
paying  the  yearly  rent  of  160/.  by  two  even,"  &c.,  and  the  lease  in 
fact  was  "  yielding  and  paying  during  the  said  term,  except  as  hereafter 
mentioned,"  and  there  was  a  subsequent  clause  for  the  reduction  of  the 
rent  in  a  certain  case  which  had  not  however  occurred,  this  was  held  a 
fiital  variance.     Vavasour  v.  Omirod,  6  J7.  4*  C*.  430. 

Nothing  in  arrear,]  The  plea  of  nil  debet  is  no  longer  applicable  to 
this  action  ;  see  New  Rules, po^^,  Appendix;  but  every  allegation  must 
be  specifically  traversed,  or  confessed  and  avoided. 

As  to  proof  of  payment,  see  ante^  p.  20.  and  p.  322.  The  defendant 
may  shew  payment  to  the  plaintiff,  or  to  another  by  his  appointment ; 
TVxy/or  V.  Beat,  Cro,  EUz.  222.,  Gild.  Ev.  283. ;  «r  that  the  plaintiff 
has  agreed  that  a  debt  due  by  him  to  the  defendant  shall  go  in  satisfaction 
of  the  rent ;  Gilb.  on  Debt,  443. ;  but  not  that  the  plaintiff  was  bound 
by  covenant  to  repair  the  premises,  and  that  he  (the  defendant)  ex« 
pended  the  rent  in  necessary  reparations.  Taylor  v.  Beat,  Cro,  EUz. 
222. ;  J?.  N,  P,  177.  But  if  the  lessor  directs  the  lessee  to  repair,  and 
the  lessee  repairs  accordingly,  the  money  so  laid  out  is  evidence  of  pay- 
ment. GUb.  on  Debt,  442.  It  seems  that  a  compulsory  payment  of^^a 
charge  upon  the  land  may  be  recouped  by  the  defendant  out  of  his  rent, 
and  is  evidence  under  a  plea  of  riens  in  arrere.  Dyer  v.  Bowley, 
2  Bing.  94.,  and  cases  dted  post,  tit.  Replevin :  Plea,  riens  in  arrere. 

Statute  of  LinUtations.]  Where  the  demise  is  by  indenture  the  statute 
of  Limitations,  21  Jac.  I.e.  16.  did  not  applv;  but  the  action  is  now 
limited  b v  3  &  4  W.  4.  c.  42.  s.  3.  (cited  ante,  p.  i02,  403.)  to  twenty 
years  and  not  by  3  &  4  W.  4.  c.  27.  s.  42.  to  six  years.  Paget  v.  Foley ^ 
2  New  Ca.  679. ;  Sims  v,  Thomas,  12  A,  4-  E,  536. ;  Grant  v.  EI&, 
9  M.^  W.  113.    The  plea  must  be  a  special  one. 
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DEBT  FOR  DOUBLE  VALUE. 

In  an  action  of  debt  for  double  value,  the  plaintiff  must  prove  the 
demise  or  tenancy ;  the  determination  of  the  term ;  the  holding  over;  the 
demand  and  notice  in  writing  given  to  the  defendant,  and  the  amount 
of  the  double  value  claimed ;  or  such  of  those  fiicts  as  are  denied  by  the 
pleadings. 

By  statute  4  Geo.  2.  c.  28.  s.  1.,  in  case  any  tenant  or  tenants  for  life, 
lives,  or  years,  or  other  persons  who  shall  come  into  possession  of  any 
lands,  tenements,  or  hereditaments,  by,  from,  or  under,  or  by  collusion 
with  such  tenant  or  tenants,  shall  wilfully  hold  over  any  lands,  &c.  after 
the  determination  of  their  term,  and  after  demand  made  and  notice  in 
writing  given  for  delivering  the  possession  thereof,  by  his  or  their  land* 
lord  or  lessor,  or  the  person  or  persons  to  whom  the  remainder  or  the 
reversion  of  such  lands,  &c.  shall  belong,  his  or  their  agents  thereunto 
lawfully  authorised,  such  persons  so  holding  over  shall,  for  and  during 
the  time  he  or  they  shall  so  hold  over,  or  keep  the  person  or  persons 
entitled  out  of  the  possession  of  the  said  lands,  &c.,  pay  to  the  person 
or  persons  so  kept  out  of  possession,  their  executors,  administrators,  or 
assigns,  at  the  rate  of  double  the  yearly  value  of  the  said  lands,  &c.  for 
so  long  time  as  the  same  are  detained. 

Proof  of  the  demise,]  Tenants  in  common  cannot  sue  jointly  in  this 
action,  where  there  has  been  no  joint  demise  by  them.  Wukhuon  v.  Htdl^ 
1  New  Ca.  713. 

Proof  of  the  determination  of  the  term^  and  of  the  demand.']    In  general, 
the  determination  of  the  term  will  be  proved  by  evidence  of  the  service 
of  a  notice  to  quit  upon  the  defendant ;  and  if  such  notice  be  proved, 
it  will  not  be  necessary  to  shew  a  demand ;  for  the  notice  includes  a 
demand.     Wilkinton  v.  CoUey,  5  Burr.  2694.    As  to  secondary  proof  of 
the  demand,  see  Poole  v,  Warren^  S  A,  Sf  E,  582.,  cited  anle^  p.  94,  95. 
A  notice  to  quit,  containing  a  threat  of  requiring  double  rent  on  refusal, 
is  sufficient.  S.  C,  ibid,  585.   The  notice  must  l^  in  writing.  Where  the 
defendant  has  held  over  after  the  determination  of  a  term  certain,  a 
demand  of  the  possession  must  be  proved ;  but  it  need  not  appear  that 
the  demand  was  made  on  or  before  the  expiration  of  the  tenancy ;  Cobb 
V.  Stokes,  8  Etutf  361. ;  though  the  plaintiff  will  only  be  entitled  to  the 
double  value  from  the  time  of  the  demand  made.   And  where  the  rent 
is  reserved  quarterly,  and  the  demand  is  made  in  the  middle  of  a  quarter, 
the  plaintiff  cannot  recover  the  single  rent  for  the  antecedent  fraction  of 
the  quarter.  iSi.  C,  ibid.     Where  the  notice  was  served  upon  the  tenant, 
a  feme  sole,  who  married  before  the  expiration  of  the  year,  it  was  held 
that  the  landlord  mifht  maintain  debt  against  the  husband,  without 
making  a  demand  of  the  possession  from  him  ;  and  that  in  such  action 
it  was  not  necessary  to  join  the  wife  for  conformity.    Lake  o.  Smitk, 
1  Xeio  Rep.  174.     A  person,  appointed  by  the  Court  of  Chancery  to 
receive  the  rents  and  profits  of  the  estate,  is  a  sufficient  agent  within 
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the  statute  to  make  the  demand  in  his  own  name.  Wilkinson  v,  CoUey, 
5  Burr,  2694.  Where  a  trustee  joined  with  the  cestui  que  trust  in  a 
mortgage  to  the  plaintiff,  and  all  parties  joined  in  appointing  G.  to  be 
the  agent  and  attorney  of  the  cestui  que  trust  to  demand  and  collect 
rent,  to  give  notices  to  quit,  &c^  and  to  do  every  thing  that  cestui  que 
trust  could  have  done  before  the  mortgage,  it  was  held  that  G.  was 
authorized  to  demand  within  the  statute.  Poole  v.  Warren,  S  A,Sf  E. 
562. 

The  value^  In  estimating  the  value,  only  the  land  and  its  real  ease- 
ments and  appurtenances  can  be  included  Thus  where  the  owner  of  a 
mill  let  part  of  it  to  the  defendant,  with  the  use  of  the  revolving  shaft 
of  a  steam-engine  which  passed  through  the  part  demised,  at  an  entire 
rent,  the  value  of  the  power  must  be  excluded.  Rolmuon  v.  Learoi/d, 
7  M.^W.  48. 

Defence, 

Though  special  traverses  havjs  been  usual  in  this  action,^  it  should 
seem  that  the  general  issue  nil  debet,  or,  perhaps.  Not  guilty,  is  still 
sufficient  to  put  the  plaintiff  on  proof  of  the  whole  declaration.  See 
Jones  V,  Williams,  ^  M.  Sp  W,  375.,  decided  on  11  Geo.  2.  c.  19.  s.  4. 
for  double  value  of  goods  removed  to  avoid  a  distress. 

The  defendant  may  shew  that  the  plaintiff  has  waived  the  notice  to 
quit  and  demand  of  possession ;  and,  where  the  plaintiff  has  accepted 
rent  from  the  defendant  after  the  expiration  of  the  notice  to  quit,  it  is 
a  question  for  the  jury  whether  such  rent  was  received  in  part  satisfac- 
tion of  the  double  value,  or  as  a  waiver  of  it.  Ryall  v.  Rich,  10  Easty 
52.  And  where  the  landlord  declared  in  debt,  first  for  the  double  value, 
and  secondly  for  use  and  occupation,  and  the  tenant  pleaded  nil  debet  to 
the  first  count,  and  a  tender  of  the  single  rent,  before  action  brought, 
to  the  second,  and  paid  the  money  into  court,  which  the  plaintiff  took 
out  of  court,  and  proceeded,  it  was  held  that  this  was  no  waiver  of  the 
plaintifTs  right  to  the  double  value,  so  as  to  be  ground  of  nonsuit ;  but 
that  it  was  a  case  to  go  to  the  jury ;  and  that  the  plaintiff  going  on  with 
the  action  after  taking  the  single  rent  out  of  court  was  evidence  to  shew 
that  he  did  not  mean  to  waive  his  claim  for  the  double  value,  but  to  take 
the  single  rent  pro  tanto.  S,  C.  Ibid.  A  recovery  in  ejectment  is  no 
waiver  of  the  landlord's  right  to  the  double  value  for  the  time  between 
the  expiration  of  the  notice  to  quit,  and  the  time  of  recovering  posses- 
sion under  the  ejectment.  Soidsby  v,  Neving,  9  East,  310.  A  tenant, 
who  holds  over  under  a  fair  claim  of  right,  will  not  be  considered  as 
wilfully  holding  over  within  the  statute,  though  it  appear  eventually 
that  he  had  no  right.  Wright  v.  Smith,  5  Esp.  203.  Where  the  action 
is  against  co-tenants,  a  statement  by  one,  on  receipt  of  notice  to  quit, 
that  "  he  has  nothing  to  do  with  the  land,'*  is  not  evidence  in  his  favour 
to  shew  that  his  holding  was  not  wilful ;  but  if  one  offers  to  give  up  the 
land,  and  the  other  alone  holds  out,  it  is  doubtful  whether  the  action 
will  lie  against  both.    Hirst  v.  Horn,  6  M.  ^  W.  393. 
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By  Stat.  11  Geo.  2.  c.  19.  s.  18.,  if  any  tenant  shall  g^ve  notice  of  his 
intention  to  quit  the  premises  ho  I  den  by  him  at  a  time  mentioned  in 
such  notice,  and  shall  not  accordingly  dehver  up  the  possession  thereof 
at  the  time  in  such  notice  contained,  then  such  tenant,  his  executors  or 
administrators,  shall  thenceforward  pay  to  the  landlord  double  the  rent 
or  sum  which  he  should  otherwise  have  paid,  to  be  levied,  sued  for,  and 
recovered  at  the  times  and  in  the  same  manner  as  the  single  rent  or 
sum,  before  the  giving  of  such  notice,  could  be  levied,  &c. ;  and  such 
double  rent  or  sum  shall  continue  to  be  psud  during  the  time  such 
tenant  shall  continue  in  possession. 

The  notice  mentioned  in  this  statute  need  not  be  in  writing;  Timmms 
V.  Rowlison,  3  Burr,  1603.;  but  it  must  give  a  fixed  time  for  quitting: 
thus  a  notice  to  quit,  ^  as  soon  as  the  tenant  can  get  another  situation," 
does  not  render  him  liable  on  this  statute,  though  he  has  got  another 
situation.  Farrance  v,  Elkinglon,  2  Camp,  591.  The  statute  only 
applies  to  those  cases  in  which  the  tenant  has  the  power  of  determining 
his  tenancy  by  a  notice,  and  where  he  actually  gives  a  valid  notice  su£ 
ficient  to  determine  it.    Johnstone  v.  Hudlettoncy  4  B,  ^  C,  922. 


DEBT  FOR  PENALTIES. 

In  an  action  of  debt  on  a  penal  statute,  the  general  evidence  for 
the  plaintiff  is,  proof  of  the  commission  of  the  act  apon  which  the 
penalty  has  accrued,  and,  if  a  time  be  limited  by  the  statute  for  bringing 
the  action,  that  the  action  was  brought  within  that  time ;  and,  where 
the  venue  is  local,  that  the  action  is  brought  in  the  right  county. 

In  the  statement  of  the  offence  it  is  frequently  necessary  to  allege 
a  contract,  and  such  contract  must  be  proved  as  laid.  Thus  in  an  action 
of  debt  for  selling  coals  by  an  illegal  measure,  where  it  was  stated  that 
the  coals  were  sold  by  the  defendant  to  A.,  and  it  was  proved  that  thev 
were  sold  to  A.  and  B.,  Lord  Ellenborough  held  the  variance  fatal. 
ParUh  V,  Burwood,  5  Etp,  33. ;  Everett  v.  Tindall,  5  Etp.  169.  So 
where,  in  an  action  on  the  lottery  acts,  the  declaration  stated  that  the 
defendant'  insured  one  number  for  43/.  2«.,  and  it  appeared  in  evidence 
that  several  numbers  had  been  insured  for  that  sum.  Phillips  v.  Da 
CostOf  1  Esp.  59.  So  in  a  declaration  for  usury,  a  variance  in  the  day 
of  lending,  though  laid  under  a  videlicet,  is  fatal.  Partridge  v.  Coates, 
R^  M,15S,;  Fox  V.  Keeling,  2  A.  ^  E,  670.  But  in  a  penal  action 
for  exercising  a  trade  without  having  served  an  apprenticeship,  the 
plaintiff  is  not  obliged  to  prove  that  the  defendant  used  the  trade  all 
the  time  laid  in  the  declaration  ;  it  being  averred  that  he  forfeited  40i. 
for  each  month.     Powell  v.  Fanner,  Peake,  57.    Where  the  penalty 
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prises  from  tbe  comnaissiod  of  an  act  without  a  le^  qualification,  the 
existence  of  which  (qualification  is  peculiarly  within  the  knowledge  of 
the  defendant,  it  will  not  be  necessary  for  the  plaintiff  to  shew  the 
want  of  qualification.  Apoth,  Co.  v,  BetUley,  R,  ^  M,  159.  In  Hod' 
kmson  o.  Jlfayn*,  6  A./j;  E.  IQ^.,  it  was  held  that  an  attorney,  who  prac- 
tises in  the  county  court  after  having  omitted  for  a  year  to  take  out 
his  certificate,  is  not  liable  to  penalties  under  statute  18  Geo.  2.  c.  13. 
8.  7.  as  a  person  practising  in  the  county  court  without  having  been 
legally  admitted  according  to  stat.  2  Geo.  8.  c.  23.  A  person,  being  de- 
puty clerk  of  peace  and  acting  as  attorney,  is  not  liable  to  penalties 
uncier  22  Geo.  2.  c.  46.,  if  he  abstains  (torn  the  actual  exercise  of  the 
office.     Ftndkner  v.  Chevell,  10  A,  4-  E.  76. 

Evidence  of  commencement  of  the  action,]  Since  the  uniformity  of 
pr«x;ess  act  the  writ  is,  in  all  cases,  the  commencement  of  the  action, 
and  the  record  will  shew  the  day  on  which  it  issued.  The  return  of 
the  writ  need  not  be  shewn ;  Partons  v.  King,  7  T.  R,  6. 

By  2  W.  4.  c.  39.,  no  first  writ  is  available  to  prevent  the  oper- 
ation of  any  statute  limiting  the  commencement  of  an  action,  unless 
the  defendant  has  been  arrested  on  it,  or  served  with  it,  or  proceedings 
towards  outlawry  have  been  had  thereupon,  or  unless  the  writ  and  all 
others  issued  in  continuation  of  it  shall  be  returned  non  at  inventus 
and  entered  of  record  within  a  calendar  month  after  the  expiration  of 
it  including  the  day  of  expiration,  and  unless  every  such  writ  be  issued 
within  one  calendar  month  after  the  expiration  of  the  preceding  writ, 
and  contain  a  memorandum  of  the  day  of  date  and  return  of  the  first 
writ  indorsed  or  subscribed  by  the  sheriff  or  other  officer  in  the  case 
of  bailable  process,  and  by  the  plaintiff  or  his  attorney  in  process  not 
bailable. 

By  3  &  4  W.  4.  c.  42.  s.  3.  all  actions  for  penalties  or  damages 
given  to  parties  grieved  must  be  brought  within  two  years  after  the 
cause  of  action. 

Evidence  of  looalUff  of  the  ac^on,]  In  general  in  an  action  upon  a 
penal  statute  the  plamtiff  must  prove  that  the  cause  of  action  arose  in 
the  coun^  in  which  the  venue  is  laid.  See  31  EUx.  c,  5;  i.  2. ;  7%U,  431. 

The  oflience  of  selling  coals  of  a  difierent  description  from  those  con- 
tracted for,  upon  statute  3  G.  2,  c.  26.  s.  4.,  is  complete  in  the  county 
where  the  coals  are  delivered,  and  not  where  they  were  contracted  for ; 
the  contract  not  being  for  any  specific  parcel  of  coals,  but  for  a  certain 
qi&ntity  of  a  certain  description.  Butterfield  v,  Windle,  4  East,  385. 
In  an  action  on  1  &  2  P.  &  M.  c.  12.,  for  driving  a  distress  out  of  the 
hundred  into  another  county,  the  venue  may  be  laid  in  either  county. 
Pope  V,  Davis,  2  Taunt,  252.  An  action  for  the  penalties  of  usury,  on 
the  statute  12  Anne,  st.  2.  c.  16.,  can  only  be  brought  in  the  county 
where  the  offence  is  completed ;  and  therefore  where  the  contract  is 
made  in  one  county,  and  the  usurious  interest  is  received  in  another, 
the  venue  must  be  laid  in  the  latter  county.  Pearson  v,  M'Gowran, 
3J8.4^C.  700. 

Where  the  plaintiff  had  closed  his  case,  but  had  omitted  to  prove  the 
offence  committed  in  the  proper  county.  Lord  EUenborough  C.  J.  refused 
afterwards  to  allow  him  to  give  evidence  of  it,  although  in  fact  he  was 
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prepared  to  do  so.     Tovey  v.  Palmer^  Eip.  on  Penal  Stat.  142. ;  but  see 
Maughgm  v.  Walker,  Peake,  163. 

Defence, 

The  new  rules  of  H,  T,  4  W,  4.,  do  not  applv  to  penal  actioiia 
which  are  within  the  4th  sec.  of  81  Jac.  1.  c.  4. ;  JSari  Spencer  v* 
Swannell,  3  M.  ^  W.  154. ;  and  that  section  of  21  Jac.  1.  applies  to 
actions  on  statutes  subsequent  as  well  as  prior  to  that  act.  Jone»  o. 
fVWiams^^  M,  4*  W,  375.  The  plea  of  Kot  guilty  is  therefore  proper. 
Faulkner  v.  CheveU,  b  A.  ^  E.  213.,  10  A.  4-  E.  76.  However  it  is 
now  necessary,  pursuant  to  a  rule  of  court,  T.  71  1  Vict,  to  insert  the 
words  "  by  statute  "  in  the  margin  of  the  plea  whereon  the  defendant 
intends  to  give  the  special  matter  in  eyidence  under  the  general  issue  by 
▼irtue  of  any  act  of  parliament. 

As  to  the  competency  of  witnesses  entitled  to  share  in  the  penalty, 
see  antif  p.  1 15» 


DETINUE. 


The  declaration  states  dther  a  bailment  for  redeliTery,  or  a  fictitious 
loss  by  the  plaintiff  and  finding  by  the  defendant,  as  in  trover :  this 
inducement  is  in  neither  case  traversable.  It  is  enough  to  shew  diat 
the  plaintiff  is  entitled  to  the  posscKsion  of  goods  wrongfully  withheld 
by  tne  defendant.  Gledtiane  v.  HeiriU^  I  C.SfJ.  565.  And  in  proof  of 
tnis  he  may  shew  a  different  bailment  from  that  stated  in  the  count. 

Plea  of  ncm  detinetJ]  By  rule  H»  4.  W,  4,  this  pies  operates  as  a 
denial  of  the  detention,  but  not  of  the  plaintiff's  property;  and  no 
other  defence  is  admissible  under  it.  Any  justification  of  the  detention 
must  be  pleaded.  Richard*  v.  Frankum,  6  A  ^  W,  420.  It  is  no  defence 
that  the  defendant  has  improperly  parted  with  the  property  before  the 
demand.    Jones  v.  Dowk,  9  Af.  ^  W»  19. 

Plea  denying  the  property  of  ike  piaintij^  On  this  plea  it  is  00 
defence  that  other  persons,  joint  owners  with  the  plaintifl^  are  not 
made  co- plain tiffi.  Broadbetd  v.  Ledward^  II  A.  Ijr  E,  209.  A  liea 
may  be  shewn  under  it.  Lane  v,  Tewton,  12  A.  4*  E,  116.  it.  (a){ 
Di-ks  V.  Richards,  ^M.S^G.  574.  Plaintiff  declared  in  detinue  for 
cloths :  Plea,  lien  on  the  cloths  for  the  expense  of  foiling  them  t 
Replication,  tender  of  a  reasonable  sum,  and  that  no  more  was  due 
for  such  fulling:  Rejoinder,  that  more  was  due  for  it,  and  iaaoe 
thereon.  At  the  trial,  plaintiff  proved  a  tender  of  a  sum  equal  to  alt 
that  was  due  for  fullinff  two  pieces  of  cloth  which  the  defendant  had 
detained:  Held,  that  tne  defendant  could  not,  on  this  issue,  justify 
detention  as  a  lien  in  respect  of  other  pieces  of  cloth  which  he  bad 
taJLcn  to  full  at  the  same  time,  but  had  smce  retuxned  to  the  plainti^ 
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and  in  respect  of  which  he  also  had  a  lien  on  the  two  pieces  detained ; 
for  the  plea  claimed  a  lien  only  for  falling  the  latter  pieces,  which  lien 
was  satisfied.    Coambi  v.  Nbad,  10  M.  ^  W.  187. 


Damagei^  Where  there  are  separate  parcels  of  goods,  the  jary  ought 
to  find  the  Tslue  of  each  ;  for  the  defendant  may  j^rhaps  give  up  some 
in  spedcy  and  elect  to  pay  damages  for  the  rest.  Pawfy  r.  Hoify,  2  W, 
Bl.  853. ;  Sandfird  v.  Alcock,  10  M.  ^  W.  689. 


EJECTBiENT. 

General  Evidence  of  ike  Pkdntiff. 

The  lessor  of  thephuntiff  in  ejectment  roast  in  seneral  proTe  a  legal 
title  in  the  premises  m  himself,  at  the  time  of  the  eternise  in  the  declaim- 
tion,  sufficient  to  enable  him  then  to  enter  upon  them  and  to  make 
such  a  demise.  The  lease,  the  entry  of  the  plaintiff,  the  ouster  by 
defendant,  and  the  possession  of  the  premises  by  the  defendant  or  tenant 
when  served  with  tne  declaration,  are  all  admitted  by  Uie  common  con* 
sent  rule. 

He  is  not  bound,  as  part  of  his  case,  to  produce  the  rule  to  confess 
lease,  entry,  and  ouster.  Doe  v.  i2a6v,  t  B,  ^  Ad,  948.,  overruling 
Doe  r.  Lamde^  Af.  4*  M,  837.  The  only  instance  in  which  it  can  now 
be  necessary  to  produce  the  rule  is  where,  the  plaintiff  applying  his  case 
to  certain  premises,  the  other  party  contends  that  he  does  not  defend 
for  those.  There  it  may  be  requisite  to  produce  the  rule  to  shew  for 
what  he  does  defend.  Per  Lord  Tenterden  C.  J.,  Doe  a.  Rabf^^  8  B.  ^ 
Ad.  949.  Accord.  Doe  v.  Armfield,  I  DowL  2^.  S.  387. 

Proof  of  a  tuffident  Hile,]  The  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  the  defendant's.  Martin 
V,  Stradutn,  5  T,  R.  107  (a).  A  title  gained  by  the  statute  of  limita- 
tions has  been  held  sufficient  in  ejectment.  Stacker  v.  Bem^f,  1  Ld. 
Riwm.  741. ;  Ckolmondeley  v.  C&nton,  2J.^W.  156. ;  Taylor  v.  Horde^ 
1  Burr.  1 19.  And  now  the  late  act  3  &  4  W.  4.  c.  87.  s.  34.  expressly 
extinguishes  all  right  and  title  of  the  party  out  of  possession.  But  it 
seems  that  mere  possession  of  itself  constitutes  no  sufficient  title  even  as 
against  a  wrong-doer ;  and  in  this  respect  ejectment  differs  fi*om  trespass. 
See  Doe  v,  BUfyixrd,  3  M.  4*  B*  118.,  and  note  ib, ;  Holroyd  J.,  in  Harper 
a.  Ckarlawortk^  ^Bi^C,  598. ;  contri,  Allen  v,  Bwmgton,  8  Sound.  11], 
But  priority  of  possession  is  evidence  of  title  as  ag^nst  a  wrong-doer;  and 
where  the  defendant  forcibly  expelled  the  plaintiff  who  had  l^n  in  pos- 
session for  a  year  as  tenant.  Lord  Tenterden  C.  J.  ruled  this  to  be  suf- 
ficient proof  of  title  as  against  the  defendant,  who  shewed  none.  Doe 
V.  Dvdkall^  M.  4*  M,  346.  So  where  the  defendant  obtained  possession 
by  the  licence  of  the  plaintiff  and  then  excluded  him,  plaintiff  may 
recover  without  further  proof  of  title.  Doe  v.  Bay  tup,  S  A.^  E.  188. 
Where  the  plaintiff  proTed  twenty  years'  possession,  and  the  defendant 
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prored  that  be  had  beeo  sobseqaently  in  pcwiiwion  lor  less  than  twenty. 
It  was  held  that  tbe  plamdir  was  eothled  to  recover.  Doe  v.  CotJte, 
7  Bing.  d46.  See  Brest  r.  Lever,  1  M.^W.  593.  It  is  no  answer 
to  an  ejectment  foanded  on  twenty  years'  advene  possession,  that  sndi 
possession  was  in  continuation  of  that  of  a  sister  who  entered  by  abate- 
ment into  the  land  to  which  her  elder  brother  (whose  issue  was  sJive) 
was  entitled  as  heir,  and  who  died  more  than  twenty  years  befiire  tlitt 
eiectment  was  brought.  Doe  o.  LamUy,  3  A>v.  4"  M.  2&\,  The  lessee 
for  years  of  a  copyboUier  may  recover  as  against  amr  one  but  the  lord 
without  proof  of  a  custom  or  licence  to  demise  lot  years.  Doe  v. 
Tre^dder^X  Q^  B.  ^\^. 

A  tenant  who  has  come  in  under,  or  paid  rent  to,  his  landlord,  cannot 
dispute  his  title ;  see  /K»f,  "  Eiechient  by  Lamdiard;*  and  a  party 
may  be  estopped  from  disputing  the  title  of  another  in  this  action  by 
referring  the  question  of  right  to  an  arbitrator,  who  awards  in  fiivour 
of  the  lessor  of  the  plaintiiT.  Doe  v.  Rot$er,  3  East,  15. ;  €mie,  p.  152.; 
Hunter  v.  Rice^  15  EaU^  100.  So  where  the  ouestion  of  tenancy  and 
rent  were  submitted  to  the  Blaster  of  the  Rolls  by  an  amicable  snit^ 
the  tenant  cannot  dispute  the  plaintiflTs  title  to  rent  after  acquiescence 
in  the  decree  of  the  Master  against  him.  AUamm  v.  Stmrk,  9  A,^  E, 
255. 

The  lessor  of  the  plsuntiff  must  also  shew  that  he  had  a  r%fat  of 
entry  at  the  time  of  the  demise ;  for  if  his  entry  is  barred  by  the 
statute  of  limitations  or  otherwise,  he  cannot  recover  in  thu  action.  If 
his  title  to  enter,  therefore,  has  accrued  more  than  twenty  years  before 
tbe  bringing  of  the  action,  he  must  be  prepared  to  shew  himself  within 
some  of  the  exceptions  in  the  statute ;  see  the  statute,  poMi^  tit, 
**  Defence  J*  If  the  lessor  of  the  plaintiff  had  a  right  of  entiy  at  the 
time  of  the  demise  laid  it  will  be  sufficient,  though  the  right  be  divested 
before  trial ;  for  the  plaintiff  has  a  right  to  proceed  and  recover  damages 
for  the  trespass,  though  be  cannot  have  a  writ  of  possesacm.  Co.  Litt. 
285.  a  ;  Doe  v.  Bluck,  3  Camp,  447. 

It  must  be  oroved  that  the  lessor  of  the  plaintiff  had  a  suffident  title 
at  tbe  time  of^the  demise  laid  in  the  declaration.  B,  K.  P.  105.  An 
heir  at  law  may  lay  tbe  demise  on  the  day  on  which  his  ancestor  died. 
Roe  V.  HerMey,  3  Wilt.  274.  And  a  posthumous  son,  takine  lands  by 
way  of  remainder  under  statute  10  &  II  W.  3.  c.  16.,  may  lay  the  de* 
miae  on  the  day  of  his  father^s  death.  B,  X.  P.  105.  Where  a  person 
comes  lawfully  into  possession,  as  under  a  negotiation  for  a  purchaae 
or  a  lease,  ejectment  cannot  be  maintained  until  such  possession  has 
been  determined  by  demand  or  otherwise ;  and  therefore  the  demise 
must  appear  to  be  after  tbe  demand.  Bight  v.  Beard,  13  East,  210.  So 
where  there  has  been  a  tenancy  at  will,  the  demise  cannot  be  laid  on  a 
day  antecedent  to  the  determination  of  the  will.  GoodtUie  v.  Herbert, 
4  T,  B.  680.  But  in  ejectment  b^  a  mortgagee  against  a  mortgagor  in 
possession,  the  demise  may  be  laid  on  a  day  anterior  to  the  actual  de- 
termination of  the  will.  Per  BuUer  J.  Birch  v.  Wright,  1  r.  R.  383. 
See  j>osty  '*  Ejectment  by  Mortgagee!*  If  a  clause  is  inserted  in  the 
mortgage  deed  that  the  mortgagor  shall  continue  in  possession  until 
default  made  in  payment,  the  demise  must  be  laid  on  a  day  subsequent 
to  the  time  of  payment.  Wilkinson  v.  Hall,  3  New  Ca.  508.  In  eject- 
ment by  assignees,  a  demise  after  the  act  of  bankruptcy,  and  before  tbe 
aiisignmcnt,  was  held  bad.    Doe  v.  Mitche/l^  2  Jm.^S.  446.    Where 
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the  demise  was  laid  on  3d  October,  without  any  year,  it  was  held 
enough  to  prove  a  title  on  any  3d  October,  and  that  no  amendment 
could  be  made,  or  was  necessary,  at  Kisi  Prius.  Doe  v.  Heathery  8 
M.  ^  W,  158. 

The  dembe  must  be  framed  according  to  its  legal  effect  and  the  in* 
terest  of  the  lessor  of  the  plaintiff;  therefore  a  joint  demise  by  two 
persons  is  not  supported  by  proving  that  they  are  entitled  as  tenant 
for  life  and  remainderman  ;  tor  the  lease  of  the  latter  operates  as  a 
confirmation,  not  as  a  lease.  TreporCt  ctue^  6  Rep,  14,  6. ;  and  see 
Doe  V.  Adanu,  2C,^J,  232.  Joint  tenants  and  coparceners  may  either 
join  or  sever  in  the  demise.  Upon  a  several  demise  from  each,  the 
portion  belonging  to  each  may  be  recovered  ;  and  if  several  joint  tenants 
or  coparceners  join  and  declare  on  the  separate  demises  of  each,  the 
whole  may  be  recovered.  Doe  v.  Read,  12  East,  57. ;  Dtfe  v.  Fenn,  S 
Camp,  190.  The  payment  of  an  entire  rent  to  the  common  agent  of  the 
lessors  of  the  plaintiff  is  prima  fade  evidence  of  their  Join/  title.  Doe  v. 
Grants  12  Eatt,  221.  Tenants  in  common  must  make  several  demises 
in  ejectment ;  Doe  v.  Errmgion^  \  A.^  E,  750. ;  and  Taunton  J.  re- 
fused to  amend  at  Nisi  Prius  either  by  inserting  distinct  demises,  or 
striking  out  the  name  of  one  of  the  lessors,  where  the  amendment 
affected  the  merits.  S.  C.  So  where  the  demise  is  joint  by  parceners, 
and  the  title  of  one  b  barred  by  fine  and  nonclmm,  there  can  be  no  ver- 
dict for  the  other.  Doe  v,  Pett,  II  A,  4rE,  842.  Where  a  corporation 
sues  in  ejectment,  the  demise  is  stated  to  be  by  deed ;  but  no  deed 
need  be  proved;  Furley  v.  Wood^  1  Etp,  198. ;  for  the  lease  is  admitted 
by  the  consent  rule. 

Pltdniiff  must  shew  a  le^al  title.]  The  plaintiff  must  prove  a  legal 
title  ;  an  equitable  title  i9  not  sufficient.  Roe  v,  Reade,  8  T,  R,  118. 
123. ;  Doe  v.  Wroot,  5  Eatt,  138.  The  assignee  of  a  copyhold  bv  a 
common  law  conveyance  without  surrender  cannot  sue  even  the  widow 
of  the  assignor.     Doe  v,  Webber,  3  New  Ca,  922. 

With  regard  to  devbes  in  trust,  the  rule  b  that  where  something 
Is  to  be  done  by  the  trustees  which  makes  it  necessary  for  them  to 
have  the  legal  estate,  such  as  the  payment  of  the  rents  and  profits  to 
another's  separate  use,  or  of  the  debts  of  the  testator,  or  to  pay  rates 
and  taxes  and  keep  the  premises  in  repair,  or  the  like,  the  le^  estate 
is  vested  in  them,  and  the  grantee  or  devisee  has  onlv  a  trust  estate. 
See  the  note  to  Jeffreaon  o.  Morton^  2  Saund,  11.6.  (n),  and  the  cases 
there  collected.  So  it  is  said  by  Mr.  Justice  Bayley,  Houston  v.  Hughes, 
6  B.  ^  C.  421.,  that  where  an  estate  is  given  to  trustees  and  their  heirs 
indefinitely,  the  trustees  will  take  the  fee,  if  the  purposes  of  the  trust 
require  that  they  should  have  the  absolute  property  in  them,  or  that 
they  should  take  it  for  an  indefinite  period  of  time,  unless  a  contrary 
intent  is  manifested  on  the  face  of  the  will.  The  same  rule  of  con- 
struction b  adopted  in  cases  of  deeds  in  trust  to  sell.  Doe  v.  Dear* 
don,  8  East^  248.  But  a  mere  charge  for  the  payment  of  debts  will 
not  give  the  trustees  the  legal  estate,  unless  the  testator  intends  that 
they  shall  be  active  in  paying  the  debts.  Kenrick  v,  Betmclerck,  3  B, 
4*  A  175.  A  trust  to  receive  the  rents  and  profits,  and  pay  them 
over,  vests  the  legal  estate  in  the  trustee ;  a  trust  to  permit  and  suffer 
the  cestui  que  trusts  to  receive  the  rents  and  profits,  vests  it  in 
the  cestui  que  trust.    Broughton  v.  Langley,  1  LiUw.  814. 823. ;  Doe  v. 
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Hamfny  %A.i!r  B.2a7.i  Flefeker^  om  ike  Legal  Stiaie  of  Dmtieet^ 
p.  30.  A  derise  to  tnuteet  in  trust  to  paj  to  or  pennit  and  suffer  to 
receiTer  gives  the  legal  estate  to  cestui  que  trust ;  because,  beii^  incon- 
sistent, ttie  last  words  shall  prevail  in  a  wiO.  Doe  v.  ^ggi,  2  TTkumL 
109.  Yet  where  the  trustees  under  such  a  detise  were  to  repair,  to 
let,  &c^  it  was  held  they  took  tlie  legal  estate;  WkUe  o.  Parier, 
1  New  Ctf.573. ;  and  where  the  trust,  as  to  three  undivided  paita  out 
of  four,  required  the  legal  estate  to  be  in  the  trustees,  it  was  hdd  to 
vest  in  them  as  to  alL  5.  C.i6.  Where  an  estate  is  deraed  to  trostees 
for  pardcular  purposes,  the  l^giJ  estate  b  vested  in  them  as  long  as  the 
execution  of  tne  trust  requires  it,  and  no  longer ;  and  as  soon  as  the 
trusts  are  satisfied,  it  will  vest  in  the  person  beneficially  entitled.  Per 
Boyley  J.,  Doe  v.  NiduMs,  1  B.  ^  C\  348. ;  and  see  Doe  v.  Suqmm, 
^East^  171. ;  JHetcier,  on  the  Legai  Estate  ofiyutteeg,  p.  50. 


Proof  of  legal  title —  Prefumptkm  of  ntrremler,]  In  certain 
where  the  le^  estate  has  been  vested  in  a  trustee^  and  there  is  no 
direct  evidence  of  a  conveyance  or  surrender  to  the  cestui  que  trust,  a 
jury  may  presume  such  conveyance  or  surrender.  Lade  v.  Hotfijind, 
B.  K.  P.  110. ;  Goodtitle  v.  Jomes^l  71  R,  45.  Thus  where  an  estate 
is  directed  to  be  conveyed,  a  jury  may,  within  four  years  from  the  time 
when  the  estate  was  directed  to  be  convqred,  presume  that  it  has  been 
so  conveyed  by  the  trustees.  Doe  v.  Slade^  4  T.  J7.  682.  So  where  it 
u  for  the  interest  of  the  owner  of  the  inheritance  that  a  satisfied  term 
should  be  considered  as  surrendered,  and  it  appears  that  no  beneficial 
purpose  can  be  answered  by  the  continuance  of  the  term,  a  surrender 
may  be  presumed.  Doe  v.  WHghte^  2B^  A,  720.  Thus  a  term  of  1000 
years  was  created  by  d^d  in  1717,  and  in  1735  was  assigned  for  the 
purpose  of  securing  an  annuity  to  A.,  and*  after  that,  to  attend  the 
inheritance ;  A.  having  died  in  1741,  and  the  estate  having  remained 
undisturbed  in  the  hands  of  the  owner  of  the  inheritance  and  nis  derisee 
from  1735  to  1813  without  any  notice  having  been  in  the  mean  time 
taken  of  the  term,  except  that  in  1801  the  devisee,  in  whose  possession 
the  deeds  creating  and  assigning  it  were  found,  covenanted  to  produce 
those  deeds  when  called  for,  it  was  held  that  under  these  circumstances 
the  jury  were  warranted,  on  ejectment  brought  by  the  heir  at  law,  in 
presuminff  a  surrender  of  the  term.  S»  C  Imd*  Again  in  the  case  of 
a  satisfiea  term,  where  acts  are  done  or  omitted  by  the  owner  of  the 
inheritance  and  persons  dealing  with  him  as  to  the  land,  which  ou^t 
not  reasonably  to  be  done  or  omitted  if  the  term  existed  in  the  hands 
of  the  trustee,  and  there  does  not  appear  to  be  any  thing  to  prevent  a 
surrender  from  having  been  made,  those  acts  have  been  contend 
evidence  from  which  a  jury  may  presume  such  surrender.  Doe  v, 
HUder,  2B.^A.  791.  But  in  Doe  v,  Plowtnan,2  B. 4*  Ad.  573.,  and  in 
Atpmal  V,  Kempion,  Siigd,  V,  4*  P.  446.  (Sth  ed,^  cor.  Lord  Eldon  CX* 
the  doctrine  held  in  the  above  cases  was  questioned,  and  the  circum* 
stances  were  considered  insufficient  to  found  a  presumption  of  the  sur* 
render  of  a  term  attendant. 

Where  a  term  of  years  becomes  attendant  upon  the  inheritance  either 
by  operation  of  law,  or  by  a  special  declaration,  upon  the  extinction 
of  the  objects  for  which  it  was  created,  the  enjoyment  of  the  land  by 
the  owner  of  the  reversion  (thus  become  the  cettm  que  trutt  of  the  term} 
may  be  accounted  for  by  the  union  of  the  two  characters  of  ceetui  que 
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tnui  and  inheritor ;  and  there  appeara  therefore  to  exist  no  circum- 
stance from  which  a  jury  can  imply  a  surrender.  Ihe  v.  SRlder^  %  B,^ 
.^.791. ;  Towntend  v,  Champemoum,  1  Y,  ^  J,  544.  The  mere  fact  of 
a  term  being  satisfied  furnishes  no  ground  fi'om  which  the  jury  can 
presume  it  surrendered.  Evam  v.  BiameUy  6  Ye$.  185.  There  ought  to 
be  some  dealing  with  the  term  to  authorise  such  a  presumption.  Ihid, ; 
CkolmondeUy  v.  Ciinton,  cited  Sugd.  V.  ^  P.  426. ;  Doe  v.  WilHanu,  t 
M,  4*  W,  749.  Where  a  term  has  been  expreUUf  assigned  to  attend 
the  inheritance,  and  there  has  been  no  act  or  omission  inconsistent  with 
the  existence  of  the  term,  there  is  less  ground  to  presume  a  surrender 
from  the  mere  lapse  of  time  and  silence  of  the  party  who  possesses  the 
inheritance.  See  Sugd,  V,  ^  P,  389.  391. ;  Dae  v.  Plowman,  2  B,  ^ 
Ad,  573.  So  the  recognition  of  the  term  as  subsisting  at  a  late  period, 
(Doe  V,  Scott,  1 1  Eatt,  478.)  ;  the  fact  that  it  would  have  been  con- 
traiy  to  the  duty  of  the  trustees  to  surrender  the  estate,  (Keene  o. 
Deirdouj  8  East^  267.)  ;  or  that  the  original  enjoyment  of  the  party 
who  sets  up  the  presumed  conveyance  was  consistent  with  the  fact  of 
there  having  been  no  conveyance,  (Doe  v,  Keed,  &  B,^  A,  237.) ;  are 
all  circumstances  from  which  a  jury  may  infer  that  no  conveyance  has 
taken  place.  Where  A.  devised  an  estate  to  trustees  for  years  with 
remainder  to  B.,  and  B.,  eighteen  j^ears  after  the  death  of  A.,  treated  the 
estate  as  bis  fi'eehold  and  leased  it  for  lives,  it  was  held  that  the  jury 
ought  not  to  presume  a  surrender  of  the  term ;  and  per  Bayley  B.  *'  U 
there  any  case  where  a  surrender  has  been  presumed  within  twenty  years? 

1  do  not  think  that  a  jury  ought  to  be  required  to  presume  what  they 
do  not  believe.  In  the  present  case,  if  a  surrender  had  really  taken 
place,  it  must  have  been  known  to  many  individuals."   JDoy  v,  lVilSam$, 

2  C.  4"  «/•  460.  **  No  case  can  be  put  in  which  any  presumption  has 
been  made,  except  where  a  title  has  been  shewn  by  the  party  who  calls 
for  the  presumption,  cood  in  substance,  but  wanting  some  collateral 
matter  necessary  to  make  it  complete  in  point  of  form.**  Per  Tindal  C.  J., 
Doe  V.  Cooke,  6  Biag.  179. 

Proof  ^ legal  title — amwer  by  the  defendant.']  The  defendant  may, 
in  some  cases,  disprove  the  l^^  title  of  the  party  through  whom  both 
he  and  the  lessor  of  the  plaintiff  claim.  Thus,  where  the  lessor  claims 
under  a  lease  from  A.  B.  m  1818,  and  the  defendant  under  a  conveyance 
from  A.  B.  in  1824,  the  defendant  may  shew  that,  in  1818,  A.  B.  had  no 
power  to  make  such  lease.  Doe  r.  Powell,  }  A.^  E.S3\,  But  where 
A.,  without  title,  entered  upon  land  and  built  a  cottage,  and  afterwards 
accepted  a  lease  by  indenture  from  B. ;  and  defendant,  claiming  the  land 
as  his  own,  paid  A.  20/.  to  give  up  possesion  to  him  ;  it  was  held,  in 
ejectment  on  the  demise  of  B.,  that  A.  had  estopped  himself  from  con- 
troverting the  title  of  B.,  and  that  the  defendant  was  bound  by  the 
estoppel,  having  come  in  under,  and  received  possession  from,  B.  Doe 
V.  MtUi,  2A.4rE,l7,  So,  where  the  defendant  fraudulently  got  pos- 
session b^  obtaining  the  licence  of  the  occupier,  and  then  set  up  an 
adverse  title,  held,  that  the  occupier  might  dect  him  without  proof  of 
title.  Doe  v,  Bajftup,  3  i4.  4-  E.  188.  The  defendant,  -as  already 
statec^  {ante,  p.  201.,  412.),  may  shew  that  the  title  of  the  lessor  of  the 
plaintiff  has  expired.  Thus,  in  ejectment  for  a  forfeiture,  he  mav  shew 
that  his  lessor  nas  conveyed  away  all  his  legal  estate  by  way  of  mort- 
gage^ though  the  mortgagee  has  never  enforced  his  rights.    Doe  v,  Ed^ 
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wards^  bB.if  A.  1065.  As  to  the  otoppd  bet  wees  hndloftJ  and  tenant, 
wttpod^  **  Ejeetmtnt  by  Lamdiofd,** 


Entry  to  avM  a  fiwe  levied  wntJk  prodawmtkmM.]  It  was  fennerff 
necewary  to  prove  an  actual  entry  before  actioo  faraogbt,  where  an 
estate  was  ^firested  by  a  fine  leried  with  prodamatioos ;  and  the  ejeci- 
ment  most  hare  been  brought  witfam  a  year  after  entry;  hot  fines  and 
recoreries  having  been  abolished  by  3  3t  4  W.  4.  c.  74^  the  cases  under 
this  hod  have  teen  omitted.  ¥niere  a  termor  makes  a  froffinrnt,  and 
levies  a  fine  with  priociamations»  and  dbercby  incnrs  a  forfiatufe,  yet  the 
term  may,  nntil  entry,  be  treated  as  snhswting,  so  aa  to  enable  hb 
execotor  to  recover  in  ejectment.    Doe  «.  Pett,  II  X  j-  £.  842. 


Aetwal  ouster^  eo4ewaMtM.]  The  ooster^as  wcU  aa  the  lease  and  entr^» 
is  in  general  confessed  by  the  consent  role ;  but  where  the  action  is 
brought  by  one  joint-tenant,  parcener,  or  tenant  in  common  against  hb 
companion,  the  court  will  ^low  the  defendant  to  enter  into  a  special 
mle  confessing  the  lease  and  entry,  and  also  the  ouster  '^  if  an  actual 
ouster  of  the  plaintiirs  lessor  by  the  defendant  shaU  be  proved  at  the 
triaU  but  not  otherwise." 

Where  a  tenant  in  common  had  been  in  the  sole  and  onintermpted 
possession  for  thirty-six  years  without  account  to,  or  demand  by,  his 
companion,  this  was  held  to  be  ground  for  a  jury  to  presume  an  ouster. 
Doe  o.  Prater^  Cowp,  217.  So  if  one  tenant  in  possession  daims  the 
whole  and  denies  possession  to  the  other,  this,  being  beyond  the  mere 
act  of  receiving  the  whole  rent,  is  evidence  of  an  ouster.  Doe  «.  Bird^ 
1 1  Eatit  49.  So  where  three  of  finir  co-tenants  authorised  a  company 
to  use  the  land  for  a  railroad,  it  was  held  that  sudi  an  occupation 
amounted  to  an  ouster.  Doe  v.  Horn,  b  M.^W,  564.  Before  die 
statute  Sft  4  W.4.  c.87.,  it  was  held  that  a  bare  perception  of  the 
profits  by  one  tenant  in  common,  for  twenty-six  years,  was  no  ouster. 
FaarcUnm  o.  Shaekleion,  5  Bnrr.  2604.  And  where  one  tenant  in  com* 
mon  levied  a  fine  and  took  the  rents  and  profits  afterwards  without 
account  for  nearly  five  years,  it  was  held  tliat  there  was  no  evidence 
from  which  a  jury  could  presume  (contraiy  to  the  justice  of  the  case) 
an  ouster  of  the  other  tenant.    Peaceable  v,  Read^  1  East,  568. 

By  3  ft  4  W.  4.  c.  27.  (for  limitadon  of  actions),  s.  12.,  it  b  enacted, 
that  where  any  one  or  more  of  several  persons  entitled  to  any  land,  or 
rent,  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  have 
been  in  possession  or  receipt  of  the  entirety,  or  more  than  hb  or  their 
undivided  share  of  such  land  or  of  the  profits,  or  of  such  rent,  for  hb 
or  their  own  benefit,  or  for  the  benefit  of  any  person,  other  than  the 
person  entitled  to  the  other  share  of  the  same  land  or  rent,  such  pos- 
session or  receipt  shall  not  be  deemed  the  possession  or  receipt  of  or  by 
such  bst-mentioned  person  or  persons  or  an^  of  them. 

It  has  been  thought  that,  b^  reason  of  this  provision,  fjectment  will 
now  lie  by  one  co-tenant  against  another  who  is  in  possession  of  the 
whole,  without  proof  of  an  actual  ouster,  and  that  the  defendant  ought 
no  longer  io  be  permitted  to  enter  into  a  special  consent  rule ;  but 
it  seems  that  tne  former  practice  in  this  respect  continues.  Per 
Littledale  J.,  Bml  Court,  M.  T.  1836  ;  and  see  Dot?  o.  Horn,  SM.^H^. 
333. 

If  a  special  consent  rule  has  not  been  entered  into,  the  common 


Ejectment  —  By  Landlord.  417 

consent  rule  will  be  evideDce  of  an  actual  ouster,  so  as  to  enable  the 
joint-tenant  to  recover.     Oate»  v.  Brjfdon,  3  Burr.  1895. ;  Doe  v.  Cuff 

1  Camp,  173. 

Tke  local  tiiuoHon  of  the  prermeiJ]     A  variance  in  the  local  situation 
of  the  premises  is   fatal,  unless  amended.      Google  v,  Lammiman, 

2  Camp,  274.  Where  they  were  described  as  lying  in  the  parish  of 
Famham,  and  proved  to  be  in  the  parish  of  Famham  Royal,  it  was  held 
to  be  no  variance.  Doe  v.  Salter,  13  East,  d.  And  wnere  they  were 
described  as  situate  in  the  parish  of  Westbury,  and  it  was  proved  that 
there  were  two  parishes  of  Westbury,  ws,  Westbury  on  7\ym,  and 
Westbury  on  Severn,  this  was  held  no  variance.  Doe  v.  Harris, 
5  M.  4"  S,  326.    Where  the  premises  were  described  as  situate  in  the 

E Irish  of  A.  and  B.,  and  at  the  trial  it  appeared  that  some  of  the  lands 
y  in  the  parish  of  A.  and  some  in  the  parish  of  B.,  and  that  there 
was  no  parish  of  A.  and  B.,  and  the  plaintiff  had  a  verdict,  the  court 
refused  a  rule  for  a  new  trial.  Goodtitle  v,  Walter,  4  Taunt.  671.  In 
a  similar  case,  however,  Parke  B.  held  it  a  variance,  but  permitted  an 
amendment ;  Doe  v.  Edwardi,  \  M.  ^  Rob.  319. ;  and  this  was  ap- 
proved of  by  the  court  in  Doe  v.  Leach,  SM.^rG.  229.  If  the  word 
parithei  bad  been  used,  the  allegation  would  have  been  divisible. 
S.  C.  ib.  If  the  premises  are  described  to  be  in  St.  Mary,  Lambeth, 
and  by  the  evidence  appear  to  be  in  Lambeth,  it  not  being  proved  that 
these  are  distinct  parishes,  it  seems  to  be  no  variance.  R.  v.  Glossop, 
4R.f  A.  619. ;  Kirtland  v.  Pounsett,  1  Taunt.  ^70.  So  where  the 
premises  were  laid  to  be  in  the  parish  of  St.  Luke  in  the  county  of 
Middlesex,  and  it  appeared  that  there  were  two  parishes  of  St.  Luke 
in  that  county,  the  one  St.  Luke  Chelsea,  and  the  other,  St.  Luke  Old 
Street,  usuallv  called  St.  Luke,  Middlesex  (where  the  premises  in  fact 
were),  the  description  was  held  sufficient.  Doe  v.  Carter,  lY.^  J, 
492. 

The  power  of  amendment  at  Nisi  Prius  has  rendered  a  variance  of 
little  moment  where  the  merits  are  not  affected  bv  it ;  see  ante,  p.  67. ; 
and  this  power  may  be  exercised  by  amending  the  day  of  the  demise 
alleged  in  the  declaration.    Doe  v.  Leach,  3  M.  4*  G.  229. 

Ejectment  by  Landlord, 

In  ejectment  by  a  landlord,  the  lessor  of  the  plaintiff  must  prove  the 
demise  and  its  expiration,  either  by  efflux  of  tmie,  notice  to  quit,  dis- 
claimer or  forfeiture. 

If  a  demise  from  the  lessor  of  the  plaintiff  to  the  defendant  be 
proved,  no  other  evidence  of  title  need  be  given,  as  the  tenant  cannot 
dispute  the  title  of  his  landlord  ;  Doe  v.  Samuel,  5  Etp.  174. ;  Gravenor 
V,  Woodhoute,  1  Ring,  43. ;  or  of  his  assignee  ;  Gouldsworth  v.  Knights, 
11  M.  if  W.  337.  So  in  ejectment  by  Uie  reversioner  afler  an  estate 
for  life,  the  tenant  who  has  paid  rent  to  the  tenant  for  life  cannot  dis- 
pute  the  title  of  the  reversioner.  Doe  v.  WhUroe,  D.  Sf  R.  N,  P,  C  1. 
And  a  person  claiming  under,  or  who  has  received  possession  by,  the 
voluntary  act  of  the  tenant,  is  equally  estopped.  Doe  v.  Mills,  2  A. 
4*  E.  17.,  cited  fully  ant^,  p.  415. 

A  mere  licensee  is  on  the  same  footing  as  a  tenant ;  therefore  wher» 
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a  party  frmdukotlj  ohcaincri  leave  to  c 
of  the  ^aeaxA,  id  tfaeo  ict  up  a  title  to  the  |in  ■■■■»  k  wm  hdd  tbat 
heeooSd  not  defend  an  eiectmcnt,  bat  wis  IkmbkI  to  defivcr  up  poa- 
seuioo  before  he  dinated  the  title.  Boe  a.  Bm^i^^  ZA^^B,  188. 
Where  A*  ooorcyed  uods  in  fee  with  an  aseeaKBt  that  be  wis  to 
remain  in  poaeanoo  during  his  life ;  held,  nat  A.*s  widow  ooold  not 
defend  her  poaMssion  in  an  ejectment  at  the  anit  of  the  alienee  by 
aettiog  up  die  title  %A  a  party  to  whom  her  hnfamid  had  previoualy 
mortgaged  the  land.  Doe  v.  Shrrom,  1  A,^E,  157.  A  pcnon  admitted 
to  defend  as  landlord  ia  bound  by  the  tenant's  estoppel.  Doe  v.  Mkcm^ 
2  M,i  Bob^  5d«  Etco  a  acfrant  rightfully  in  pnasessioo  ma^  eject  a 
person,  who  daims  under  him,  without  any  proof  of  title  in  him- 
self;  nor  can  the  defendant  set  np  anr  title  agamst  his  devisee.  SewA, 
Doe  V.  Btrchmorr,  9  X  4*  £.  662.  But  a  leaaee  may  shew  that  hk 
lessor  was  uKNtgagor  in  posaesdoo  when  he  made  the  leasee  and  that 
the  mortgagee  has  since  treated  the  mortgagor  aa  a  trespasaer,  and 
demanded  rent  of  the  defendant.  Hoea.  JBMoa,  11  X4>  J?.  907.  A 
payment  of  tent  under  error  is  no  estoppeL  &,  C,  ib.  See  further, 
anle,p.  196,  197^ md po§i  td.  Bepkvm;  Plem, mm iemmk. 

Proof  of  the  temaucy.y  If  the  demise  is  by  deed  or  in  wnting,  it  must 
be  prowed  (unless  admitted)  by  the  production  of  the  original,  or  of  a 
counterpart  ori^naL  Roe  v.  Datu,  7  JEoif,  363.  If  in  the  defendant's 
possession,  notice  to  produce  it  should  be  g$ven.  Where  the  lease  is  by 
parol,  it  may  be  proved  by  a  person  who  was  present  at  the  malrinfr  or  by 
an  admission  ot  the  defendant.  2  PkUL  Ev,  221.  And  though  the  tcrma 
of  the  lease  have  been  committed  to  writing  mot  sljgDed  by  the  parties, 
ihty  may  still  be  proved  by  paroL  R.  o.  Sir.  Martm\  Leioetier,  2  A. 
iJF  B,  210. ;  see  also  anti^  pp.  1*  3.  And  though  the  terms  of  such 
lease  are  in  writiu,  they  may  be  proved  by  veriial  admissions  of  the 
opposite  perty.    Howard  r.  Smath,  3  M,  ^  G.  254. 


Proof  of  tenaney  from  year  to  year,"]  Evidence  of  a  demise  from 
year  to  year  may,  in  the  absence  of  other  prooC  be  gathered  from  the 
payment  and  receipt  of  yearly  rent.  Doe  o.  Horn,  3  Af.  4^  IF.  339. 
Tdus,  if  the  tenant  for  ufe  leases  and  dies,  and  the  remainderman 
receives  rent  from  the  tenant,  a  tenancy  from  year  to  year  is  created. 

Sjf^  V. ,  cited  1  7.  R.  161.;  Biaktm  v.  Howard,  tB.^C.  100. 

Where  payment  of  rent  is  the  onl^  proof  of  tenancy,  defendant  may 
shew  that  the  lessor  of  the  pbuntdT  received  it  as  agent  for  another. 
Doe  9.  Frmuu,  %M.i  Bob.  57.  When  the  party  has  been  let  into 
possession  under  a  lease  void  by  the  statute  of  Frauds,  ps^yment  and 
receipt  of  rent  will  be  evidence  of  a  tenancy  from  ^ear  to  year  re- 
gulated by  the  covenants  and  conditions  of  the  void  lease.  Doe  #• 
BeU,  5  T.  B^  471.  So  where  he  agrees  to  hold  over  after  the  ex- 
piration of  a  written  lease  at  an  advanced  rent,  he  will  be  presumed 
to  hold  upon  the  terms  of  the  former  lease.  JDMy  a.  Attuoa, 
4  Camp.  275. ;  HatUm  v.  Warren,  IM.^W.  475.  The  presump. 
tbn,  however,  is  one  of  feet,  and  not  of  law ;  see  Jokmsom  v.  Si,  Peter, 
Hereford,  4A.4rB.  520.  So  where  the  perty  is  let  into  possessioo  and 
pays  rent  under  an  agreement  for  a  lease,  a  tenancy  is  created  on  the 
terms  of  the  lease.  Mimn  v,  Lovejcy,  B,  4*  ^»  855. ;  JCaigki  a.  Ba^ 
neii,  8  Bmf.  861.;  Doe  v.  Stratum,  4  B'mg.  446.  And  where  the  lease 
is  to  contau  a  clause  of  re-entry  fpr.  breoch  of  a  husbandry  covenant. 
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the  yearly  tenancy  will  be  subject  to  a  Bimilar  condition.  Doe  0.  Amey, 
12  J.  4- J^  476.  So  also  if,  being  in  possession  under  such  an  agreement^ 
he  acknowledges  that  half  a  year's  rent  is  due.  Cojfv,  Betd,  5  Bmg, 
185. ;  Regnart  o.  Porter^  7  i'mg.  451. ;  Brayihwayte  0.  Hitchcock,  10 
Jlif.  4"  ^»  4'94.  But  where  a  person  comes  in  as  under-tenant,  and  a 
lease  is  afterwards  granted  to  the  tenant,  with  the  terms  of  which  the 
under-tenant  is  unacquainted,  the  latter,  in  holding  over,  is  not  bound 
by  the  terms  of  the  lease.  TVwrisfio  0.  Voung^  6C.^  P,S.  A  general 
letting  at  a  yeariy  rent  makes  a  yearly  tenancy,  though  the  rent  is  re*- 
ceiTed  at  shorter  periods,  and  any  quarter's  notice  to  quit  is  agreed 
upon.  R»  0.  Herstnumceaux,  1  B.  ^  C,  551.  But  a  tenancy  determin- 
able at  a  quarter's,  notice,  without  more,  is  a  quarterly  tenancy.  ITenip 
V,  Dcrreit,  3  Camp,  509.  And  a  general  letting  without  any  reservation 
of  annual  rent  makes  a  tenancy  at  will.  Rtchardson  0.  Langridge,  4 
Thuni.  188.  A  yearly  tenancy  may  also  be  implied  from  other  circum* 
stances  besides  the  payment  or  admission  of  rent  due.  Thus  where  the 
tenant  of  glebe  lands  remained  in  possession  for  eight  months  after  the 
death  of  the  incumbent,  it  was  held  that,  after  such  a  lapse  of  time,  it 
was  to  be  presumed  that  the  new  incumbent  had  assented  to  the  con- 
tinuance of  the  tenancy  on  the  same  terms  as  before,  and  that  a  notice 
to  quit  was  necessary.    Doe  0.  SomerviUe,  ^  B.^  C,  126. 

A  demise  **  not  for  one  year  onl}',  but  from  year  to  year,"  has  been 
held  to  constitute  a  tenancy  for  two  years  at  least.  Doe  0.  CarU 
right,  4  East,  89.  80  a  demise  **  for  a  year  and  afterwards  from  year 
to  year,"  is  a  demise  for  two  years  ;  Birch  v,  Wright,  I  T,  B.  380.; 
Hdthough  there  be  a  stipulation  for  less  than  a  half  year's  notice  to 
quit;  Doe 0.  Oreen^  9  A,^  E.  658.  But  where  the  demise  was  " for 
twelve  months  certain,  and  six  months'  notice  afterwards,"  Lord  Ellen- 
borough  held  that  the  tenant  was  at  liberty  to  quit  at  the  end  of  twelve 
months,  giving  six  months'  previous  notice,  Thompion  0.  Maberiy,  2 
Camp.  573.  A  lease  for  six  months,  and  "  so  on  for  six  months  to  six 
months,*'  giving  six  calendar  months'  notice,  is  a  demise  for  a  year  at 
least.    B.  0.  Chawton,  1  Q.  B.  847. 

A  tenant  who  entered  under  an  agreement  for  a  lease  for  seven 
years  which  is  never  executed,  and  occupied  during  all  that  period,  is 
not  entitled  to  notice  to  quit  at  the  end  of  the  seven  years,  though  a  * 
notice  would  have  been  necessair  to  turn  him  out  during  the  seven 
years.    Doe  0.  Stratum,  4  Bing.  4^6. 

LeoiCi  or  agreements  fir  a  tease.]  A  question  frequently  occurs 
whether  the  instrument  produced  operates  as  an  actual  demise  or  is 
merely  an  agreement  to  demise.  Upon  a  review  of  the  cases  it  seems 
that  words  of  present  demise,  as,  "  I  demise," — or  future  words  con- 
ferring a  right  of  enjoyment,  as  that  the  party  '*  shall  hold  and  enjoy," 
— are  evidence  of  an  actual  lease.  Harrington  0.  Wise,  Cro.  Ehx.  486. ; 
Baxter  0.  Browne,  8  W.  Bl.  973. ;  Poottv.  Bentley,  18  East,  168. ; 
Barry  0.  Nugent,  cited  5  T.  B.  165. ;  Wright  0.  TWzevant,  M.  ^  M. 
83 1 .  And  the  mere  stipulation  that  a  lease  shall  at  a  future  time  be  ex- 
ecuted, which  is  considered  in  the  light  of  a  covenant  for  more  formal 
assurance,  wiU  not  alter  the  effect  of  such  words.  Pinero  0.  Judson, 
6  Bing.  810. ;  Doe  0.  Bies,  8  Bing.  178. ;  Pearce  0.  Chedyn,  AiA.^  E. 
885.  The  word  agree  will  not  of  itself  exclude  the  inference  of  a  pre- 
sent demise,  where  there  is  nothing  else  to  shew  that  such  a  demise 
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was  not  intended.  Per  Tindal  C.  J.,  SUat^ortk  v.  Fox^  7  Bmg.  592. 
Where,  on  the  (ace  of  the  instrument,  it  was  evident  that  a  future 
lease  was  contemplated,  though  not  expressly  provided  for*  and  at  the 
same  time  various  terms  of  £e  tenancy  remainal  to  be  ascertained, 
though  there  were  words  of  present  demise,  the  instrument  was 
held  to  operate  as  an  agreement  only.  Morgan  v.  Bissell^  3  TmmL  72. 
But  in  JDoe  v.  Benjamin,  9  A.^  E,  644.  a  stipulation  for  a  future  lease 
"  on  the  usual  terms"  was  held  compatible  with  an  intent  to  make  a 
present  demise.  A  landlord  and  tenant  between  whom  there  was  a 
subsisting  tenancv  agreed  in  writing  for  the  letting  of  the  farm  upon 
different  terms,  tne  amount  of  the  rent  to  be  setded  by  valuation,  and 
the  tenant  to  find  sureties  for  his  paying  the  rent :  the  amount  was 
not  settled,  and  the  sureties  were  not  given :  Held,  that  the  in- 
strument, though  it  contained  words  of  present  demise,  did  not  operate 
as  a  lease,  or  alter  the  terms  of  the  existing  tenancy.  John  v.  Jenkins, 
1  C  4*  M,  227.  But  if  the  terms  of  the  lease  are  ascertained  by  the 
agreement,  and  there  are  words  of  present  demise,  it  will  operate  as  a 
lease ;  Doe  o.  BieM,  8  Bing,  182. ;  though  the  preparation  of  a  future 
lease  is  provided  for.  Warman  v.  Fa&JvU,  5  B,^  Ad.  1042.  Again, 
where  it  ia  stipulated  that  the  lessee  shall  do  some  Act  upon  the 
premises  before  the  execution  of  a  formal  lease,  it  is  evidence  of 
an  intention  to  make  a  present  demise.  Poole  r.  Beniley,  12  jSocI, 
168..  And  a  stipulation  that  the  agreement  shall  be  considered 
binding  until  one  fully  prepared  can  be  produced,  is  evidence  of  the 
same  intent.  S.  C,  ih, ;  Doe  v.  Groves,  15  Mast,  244.  On  the  other  hand, 
if  a  forfeiture  would  be  incurred  by  holdiiu;  the  instrument  to  be  a  leasee 
it  is  to  be  presumed  that  the  intention  of  the  parties  was  to  make  an 
agreement  only.  Doe  v,  Clare,  2  T»  R.  739.  And  any  words  which 
shew  that  a  future  act  is  to  be  done  before  the  relation  of  landlord  and 
tenant  commences  ^as  the  purchase  and  addition  of  another  piece  of 
land  to  the  premises)  will  be  evidence  that  the  instrument  was  not  in- 
tended to  operate,  as  a  lease.  Doe  o.  Ashbumer,  5  T.  R,  163.  So 
where  a  stipulation  is  contained  in  the  instrument,  importing  that 
something  ulterior  to  the  agreement  is  to  be  done  by  way  of  a  regular 
lease,  this  is  evidence  of  an  agreement  merely.  Doe  v»  Smilh,  6  Eati, 
530. ;  Bawion  v,  Eicke,  7  A.  ^  E.  i5\.  And  an  express  stipulation  for 
a  power  of  distress  until  the  lease  is  granted,  will  not  make  it  operate 
as  a  present  demise.  Bicknell  v.  Hood,  5  M.  ^W,\0^  If  the  party, 
who  agrees  to  demise,  appears  on  the  face  of  the  agreement  to  have  no 
present  power  to  lease,  it  will  not  be  construed  to  be  a  present  demise. 
Hayward  v.  Haswell,  SA.^E.  265.  The  inference  of  a  present  demise 
may  be  prevented  by  an  express  provisbn  that  the  agreement  shall  not 
operate  as  such.     Perring  v,  Brook^  1  M»  4*  Bob»  510. 

An  actual  demise  may  be  collected  from  two  letters  interchanged 
between  lessor  and  lessee;  Chapman  v.  BkuA,  ^  New  CaASl,,  193.; 
and  the  subsequent  acts  of  the  parties  are  admissible  to  shew  their  in- 
tention ;  S.  C  t6.  But  see  ante,  p.  16.  Where  the  agreement  was  to 
he  collected  from  mutual  letters,  which  lef^  some  of  the  terms  for 
future  settlement,  and  contained  no  provision  for  possession  before  the 
date  of  the  future  lease,  it  was  held  not  to  amount  to  a  demise. 
Jones  «.  BeynMs^  \Q.B,  506. 

The  law  IS  well  settled,  that  where  there  is  any  doubt  as  to  the 
operation  of  the  contract,  the  court  must  endeavour  to  discover  the  in- 
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tention  of  the  parties  from  the  contents  of  the  instrument ;  and  if  they 
see  a  paramount  intention  that  the  instrument  shall  operate  as  a  lease, 
they  must  hold  it  to  be  such,  although  it  may  contain  conflicting  ex. 
pressions.  Per  Tindal  C.  J.,  Pmero  v,Judtony  6  Bmg.  210. ;  see  also 
Clavton  0.  Burteitshaw,  5  B,^C»4fU 

Where  a  paper  was  produced  by  the  defendant  as  an  agreement 
which  was  properly  stamped  as  such,  but  was  afterwards  during  the 
trial  relied  upon  as  a  lease,  it  was  held,  on  a  subsequent  motion  inbanCf 
that  the  plaintiff  could  not  then  for  the  first  time  object  that  it  had  no  • 
lease-stamp.    Doe  v,  Benjamin,  9A,S^E,  644. 

Demand  of  possession  —  determination  of  tenancy  at  tinU.]  Where  a 
party  has  been  let  into  possession  pending  a  treaty  for  a  purchase  or  a 
lease.  Doe  v.  Beard,  13  East,  210. ;  or  under  a  void  or  imperfect 
lease  or  conveyance,  Litt.  s,  70. ;  Doe  v.  Feamside,  1  Wils,  176. ;  Doe  v, 
Ed^ar,  2  New  Ca.  503. ;  or  where,  having  been  tenant  for  a  term 
which  has  expired,  he  continues  in  possession  negociating  for  a  new 
one;  Doe  v,  Stennett,  2  J?ip.  717.;  in  these  and  the  like  cases  the 
party  is  either  strictly  tenant  at  will,  or  at  all  events  is  in  lawful 
possession,  and  cannot  be  ^ected  until  such  possession  is  determined 
by  demand  of  possession,  breaking  off  the  treaty,  or  other  determina- 
tion of  the  will.  Denn  v,  Rawlins^  )0  East,  261. ;  Doe  v.  Jackson,  I  J?. 
4*  C,  448.  And  th^ demand,  when  necessary,  must  be  made  before  the 
day  of  the  demise  in  the  declaration.  Doe  v,  Herbert,  4  T,  R,  680. 
The  principle  of  these  cases  is,  that  "  it  is  not  the  agreement,  but  the 
lettii{g  into  possession,  that  creates  the  tenancy ;  for  the  person  suf- 
fered so  to  occupy  cannot  on  the  one  hand  be  considered  as  a  tres- 
passer when  he  enters,  and  on  the  other  hand  cannot  have  more  than 
the  interest  of  a  tenant  at  will,  the  lowest  estate  known  to  the  law." 
Parke  B.,  in  Doe  v,  Stamon,  1  M.  4*  W.  700.  Where  A.,  an  assessor 
for  the  land-tax,  signed  an  assessment  in  which  he  was  named  occupier 
and  B.  proprietor  of  a  farm,  this  was  held  evidence  of  a  tenancy  at  will 
by  A.  under  B.  Ttamer  v.  Doe,  9  M,  ^,  W,  643.  on  error.  A  party 
under  contract  to  purchase  was  let  into  possession ;  on  his  death  his 
devisee  took  possession,  and,  when  the  vendor  demanded  rent,  pro- 
mised to  pay  it.  Held,  evidence  of  a  tenancy  at  wilL  Doe  v.  Rock, 
4M.^G.30. 

Where  a  tenancy  at  will  is  thus  created  by  a  permissive  occupation, 
any  thing  amounting  to  a  determination  of  the  will  is  equivalent  to  a 
demand  of  possession  ;  thus  a  threat  **  to  take  measures  to  recover 
possession  "  is  sufficient.  Doe  v.  Price,  9  Bing,  356. ;  and  see  Ball  v. 
CtU&more,  2  C.  ilf.  4*  R*  ISO.  So  where  a  purch^er,  let  iuto  possession, 
refuses  to  complete  the  purchase  and  assigns  his'  interest,  the  assign- 
ment is  a  determination  of  the  will  without  demand.  Doe  v,  Abbott, 
Winton  Sum,  Ass,  1838,  per  Parke  B.  See  also  Doe  v.  Thompson,  post, 
p.  428.  And  an  entry  by  the  landlord  to  take  stone,  under  circum- 
stances that  would  have  amounted  to  a  trespass  if  the  tenant  had  had 
a  permanent  interest,  determines  the  estate  at  will.    Thimer  v,Doe,  9 

Where  the  vendor  of  a  term,  before  all  the  purchase-money  was  paid, 
agreed  with  the  vendee  that  he  should  have  possession  of  the  premises 
tiU  a  given  day,  paying  the  reserved  rent  in  the  mean  time,  and  that, 
in  case  he  did  not  pay  the  residue  of  the  purchase-money  on  that  day. 
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Kotie€  io  qua,  mt  wkai  time  k  wnM  he  grank]     Tbe  notice  to  qnit 
nmst  be  proved  to  have  been  given  half  a  year,  L  c,  182  ^mjm^  beme 
tbe  end  of  the  T^r,  except  where  the  rent  is  pa jable  on  the  nsnal 
qnartcHj  frartAj%  when  notice  on' one  frnit  daj  to  qnit  on  the 
next  but  one  ii  nficient.    Doe  a.  Darhsf,  \   T.  R,  150. ;   Doe  v. 
^ighiiey,  lT.R.ea.1  Hommd  a.  Wemdew^  6  Bap.  53.    Thns  notice 
on  the  88th  of  8eptifber  to  qpnt  on  the  enson^  25th  of  Bfarch 
is  ntffident.    Jlor  a.  Doe^  6  Bimg.  574w    But  the  period  may  be  coq> 
trolled  by  special  agreement  or  local  custom.    Jlor  a.  Ckmwock,  Pemke^ 
4. ;  T^wtmuu  «.  Bowbom,  3  i^arr.  1609.    Whefe  the  tenancy  is  for 
Icsstban  a  year,  the  Icaj^  of  the  notice  must  be  regolsted  ^the 
letting  ;  as  a  BKinth's  notice  for  a  monthly  lettb^  &c.    Doe  a.  HmeO^ 
I  E9p.9^.;aeeJriimm9.Ab6ott,SB.4rC.9^  Tlie  notice  most  expire 
at  tbe  expirntion  of  the  year ;  Doe  v.  Asn^jr,  1  T.B.  159;  or»  where 
tbe  tenancy  is  for  lem  than  a  year,  at  the  end  of  such  shorter  period, 
or  sonm  oorrespomfiog  period.    Kewtp  a.  Derrettj  3  Gnip.  510.     On  a 
letting  from  jev  to  year  to  qnit  at  a  qmvter's  notice,  tbe  notice 
most  exmre  mth  the  cnrrent  ycar,nnle»  otherwise  expressly  provided. 
Doe  V.  DoHomm^  1  Tammi.  555,  2  Camp.  78.     The  tenancy  wiU  be 
tMktnmmafyae  to  oommcnce  from  the  day  of  the  tenant's  entry,  and 
not  with  rcforeoce  to  any  perticolar  qoarter  day.    Kemp  a.  Denett, 
3  Camp,  510.    But  where  a  tenant  entered  in  a  middle  of  the  quarter, 
and  anerwards  paid  for  that  half-quarter,  and  continued  to  pay  from 
the  commencement  of  a  succeeding  quarter,  he  was  held  to  be  a  tenant 
from  the  succeeding  quarter-day.    Doe  a.  Jokmmm^  6  Bap,  10.  Accord. 
jnrrBcstC.J.,in2l0ea.&api^Am,3C.4'P.  275.    However,  in  another 
case  where  the  tenant  entered  in  the  middle  of  a  quarter,  upon  an 
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agreement  "  to  pay  rent  quarterly,  and  for  the  half-quarter,"  it  was  left 
to  the  jury  to  say  whether  the  party  was  tenant  from  the  quarter-clay 
prior  to  the  time  when  he  entered,  or  from  the  succ^ing  quarter-day; 
and,  under  the  direction  of  Lord  Ellenborough,  the  jury  found  that  the 
tenancy  commenced  from  the  preceding  quarter-day.  Doe  o.  Sclwyn, 
Adamt^  Eject.  129.  ff  a  tenant  holds  over  and  pays  rent  after  the 
expiration  of  his  lease,  notice  to  quit  must  be  given  with  reference  to 
the  time  of  entry  under  the  original  lease.  Doe  v,  Samuel^  5  Etp,  173. 
Thus,  where  there  was  a  demise  for  one  year  and  six  months  from 
13th  August,  and  the  tenant  held  over,  a  notice  expiring  on  the  13th 
August  was  held  proper.  Doe  v,  Dobell,  I.Q.B,  806. ;  see  also  Berrey 
V.  Ldtidley^S  M.  4r  0. 498.  8o  where  a  tenancy  from  vear  to  vear 
arises  on  payment  of  rent  by  a  tenant  holding  under  a  lease  void  by 
the  statute  of  frauds,  the  void  lease  will  regulate  the  time  of  the 
notice.  Doe  r.  BeU,  5  T.  R.  ^72.  A  variation  in  the  rent  T agreed 
upon,  during  the  tenancy,  does  not  make  a  new  tenancy.  Doe  v.  Ken* 
thick.  Ad.  Ejed.  129.  (2ded.)  Where  the  tenant  enters  upon  different 
parts  of  the  premises  at  different  times,  it  is  sufficient -to  give  half  a 
year's  notice  to  quit  with  reference  to  the  original  time  of  entry  on  the 
substantial  part  of  the  premises  demised  ;  and  this  will  be  good  for  all. 
Doe  V.  Snowdon,  2  W.  Bl.  1224. ;  Doe  v.  Wtflkim,  7  East,  [551.  And 
it  is  a  question  for  the  jury,  which  is  the  principal  and  which  the  acces- 
sorial subject  of  demise.  Doe  v,  Howard,  1 1  East,  498.  And  queere 
whether,  if  the  notice  is  sufficient  as  to  part  of  the  premises  included 
in  the  demise,  the  plaintiff  may  recover  the  whole  ?  Doe  v.  Rhodes, 
1 1  M.  Sf  W.  600.  A  holding  from  Michaelmas  ffimhfiuie  signifies 
Michaelmas  new  style.  Doe  v.  Vmce,  2  Camp.  257.  But  where  the 
tenancy,  which  was  byparol,  was  from  Idichaehnas  to  Michaelmas,  Lord 
Kenyon  permitted  evmence  to  be  given,  that  by  the  custom  of  the  coun- 
try such  a  tenancy  was  considered  to  be  from  old  Michaelmas.  Furlev 
V.  Wood,  Runn.  Ej.  1 12.  S.  C.  I  Esp.  198. ;  Doe  v.  Benson,  ^  B.  ^  A. 
588.  So  evidence  of  the  intention  of  the  parties  is  admissible.  Doe 
V.  Hopkmson^  SD.^  R,  507.  But  where,  in  a  lease  by  deed,  the  tenancy 
was  **  from  the  feast  of  St  Michael,'*  it  was  held  that  those  words 
imported  new  Michaelmas,  and  could  not  be  shewn  by  extrinsic  evi- 
dence to  refer  to  old  Michaelmas.  Doe  v.  Lea,  1 1  East,  312. ;  Smith  v. 
WaMon,  8  B'mg.  235.  Where  the  notice  was  delivered  on  September 
27th  to  quit  '*at  the  expiration  of  the  term  for  which  you  hold  the 
same,"  wnich  notice  was  served  personally  on  the  tenant,  who  observed, 
*'  I  hope  Mr.  M.  does  not  mean  to  turn  me  out,"  Holroyd  J.  permitted 
the  lessor  to  prove  tliat  it  was  the  general  custom,  in  that  part  of  the 
country  where  the  demised  lands  lay,  to  let  the  same  from  Lady- 
day  to  Ladv-day,  and  that  the  defendant's  rent  was  due  at  Michaelmas 
and  Lady-day  respectively ;  and  he  directed  the  iury  to  presume  that 
this  tenancy,  like  other  tenancies  in  that,  part  of  the  country,  was  from 
Lady-day  to  Lady-day.  Doe  v.  Lamb,  Adams,  Eject.  316, 2rd  ed.  A 
notice  to  quit,  not  personally  served  upon  the  tenant,  is  not  of  itself  even 
prima  Jade  evidence  of  the  tenancy  having  commenced  at  that  period  of 
the  year  at  which  the  notice  expires.  Doe  v.  Calvert,  2  Camp.  388.  But 
if  personally  served  upon  the  tenant,  who  reads,  or  has  it  read  to  him, 
and  does  not  object  to  it,  it  amounts  to  an  admission,  and  is  prim  A 
Jade  evidence  of  the  commencement  of  the  tenancy,  if  a  specific  time 
for  quitting  be  mentioned  in  it.    Doe  v.  Thomas,  2  Camp,  648. ;  Doe 
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V.  Foriter,  13  EomI,  405.  Such  evidence  may  be  rebutted  by  shew- 
ing  the  period  when  the  tenancy  did  in  fact  commence.  Doe  v.  Cb« 
pouty  4  71  /{.  361.  Where  no  specific  time  to  quit  was  mentioned, 
but  the  notice  was  to  quit "  at  the  expiration  of  the  current  yeary"  and 
a  declaration  in  ejectment  was  served  nearly  a  year  aftenvards,  laying 
the  demise  half  a-year  after  the  notice,  and  the  tenant,  on  being  served 
with  the  declaration,  made  no  objection  to  the  notice  to  auit,  nor  set 
up  any  rig^t  to  a  longer  possession.  Lord  Ellenborough  neld  that  it 
was  a  question  for  the  jury  whether  the  tenant  roust  not  be  understood 
as  having  admitted  that  the  tenancy  was  determined  by  the  notice.  Doe 
V,  WoofSbwell^  2  Camp.  559.  So  where  a  notice  was  given  to  a  weekly 
tenant  to  quit  **  on  Friday,  provided  his  tenancy  expired  on  Friday, 
or  otherwise  at  the  end  of  his  tenancy  next  after  one  week  from  the 
date  of  this  notice,*'  upon  an  ejectment  brought  after  a  sufficient  time 
had  elapsed  to  cover  a  tenancy  commencing  on  any  day  of  the  week, 
the  notice  was  held  sufficient.  Doe  v.  Scott^  6  B'mg,  362.  .  If  the 
tenant,  upon  application  by  his  landlord,  states  his  tenancy  to  have 
commenced  on  a  particular  day,  he  is  concluded  from  disputing  the 
accuracy  of  such  statement.  Doe  v,  Lambfy^  2  Etp,  635.  Receipt 
of  rent,  as  a  year's  rent  up  to  a  particular  day,  is  prima  fade  evidence 
of  the  commencement  of  the  tenancy  at  that  day.  Doe  v,  Samuel^ 
5Etp.}73, 

Notice  to  quit,  by  whom  to  he  given,']  One  of  several  joint-tenants 
may  give  notice,  which  will  be  good,  at  least  for  his  share.  Doe  r. 
Chafiin,  3  Taunt.  120.  And  where  it  purports  to  be  eiven  on  behalf  of 
himself  and  the  other  joint-tenants,  it  is  good  for  the  whole.  Doe  v. 
Summersett,  IB.  4'  ^d.  135.  And  it  seems  a  notice  by  one  alone  deters 
mines  the  whole  where  the  tenant  holds  under  the  joint  demise  of  all, 
although  the  co-tenants  do  not  concur  in  the  notice.  S,  C.  ib.  140. 
See  2  M.  4*  B.  434.  (n).  So  where  an  agent  gives  the  notice  in  the 
name  of  all,  but  by  the  authority  of  one  only,  it  is  good  for  all ;  for  per 
Parke  B.,  the  lessee  holds  only  so  lone  as  all  agree.  Doe  v.  Hugkeg, 
7  3f.  4*  W".  139.,  accord,  per  Coleridge  J.,  in  Alford  v.  Vtdeery,  Exeter 
Spr.  A$,  1842.  But  a  notice,  required  to  be  **  under  the  hands  "  of  the 
lessors,  is  not  good,  if  si^ed  only  by  two  out  of  three.  Doe  v.  Cutkell, 
5  East,  491.  A  notice  signed  by  a  stranger  professing  to  be  an  agent 
for  all  the  joint^tenants^  ratified  before  ejectment  brought,  was  held  to 
be  sufficient ;  Doe  v.  Woodward,  3  B.^  A.  689  ;  but  the  authority  of 
this  case  has  been  questioned,  and  it  has  been  held  that  a  subsequent 
ratification  is  not  sufficient  unless  siven  before  the  notice  begins  to  run. 
Doe  V.  Walters,  10  j9.  4*  ^«  626.  Nor  is  the  bringing  an  action  a  sufi 
ficient  recognition.  S.  C.  ib.  For  the  notice  must  be  one  on  whidi 
the  lessee  can  safeljr  act  when  given.  Doe  v.  Goldunn^  2  Q.  B.  143. 
Where  the  landlord  is  partner  in  a  firm  to  which  he  has  let  the  premises, 
he  may  eject  upon  a  notice  to  himself  and  co-tenants.  Per  Patteson  J. 
Doe  V.  Francii,  Cornwall  Sum.  As.  1837.,  S.  C.  4  ilf  .  ^  W.  331.  Where 
there  was  a  proviso  in  a  lease,  that  if  either  of  the  parties  should  be 
desirous  to  determine  it,  it  should  be  lawful  for  him,  *'  his  executors  or 
administrators,"  so  to  do  upon  twelve  months*  notice  to  the  other  of 
them,  *'his  heirs,  executors,  &c.,  it  was  held  that  the  devisee  of  the 
lessor  was  entitled  to  give  such  notice.  Roe  v.  Havley,  12  East,  464. 
A  receiver  appointed  by  the  Court  of  Chancery  with  authority  to  let 
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lands  has  also  authority  to  give  a  notice  to  quit.  Doe  v.  Read,  12  East^ 
67.  But  a  mere  receiver  of  rent,  as  such,  has  no  power  to  determine  a 
tenancy.  Per  P^ke  J.,  Doe  v,  Walters,  10  B,  4*  C,  633.  An  agent  to 
receive  and  let  has  authority  to  determine  a  tenancy.  Per  Patteson  J., 
Doe  V.  Mxzemy  2  ilf.  4*  Roh.  56.  An  agent  of  an  agent  cannot  give  a 
notice.  Doe  v.  Robhuon,  3  New  Ca,  677.  A  verbal  notice  from  the 
steward  of  a  corporation  is  sufi&cient,  without  shewing  an  authority 
under  seal.  Roe  v.  Pierce,  2  Camp.  96. ;  recognised  in  Smith  v,  Bir» 
mingham  Gas  Co,,  I  A.^E,53\. 

Notice  to  quit,  to  whom  to  be  given,]  Where  the  premises  have  been 
underlet,  the  sub-tenancy  must  be  determined  either  by  a  notice  from 
the  lessor  to  the  lessee,  or  from  the  lessee  to  the  sub-lessee  ;  a  notice 
from  the  lessor  to  the  sub-lessee  is  inoperative  ;  Pleasant  v,  Benson^ 
14  East,  234. ;  and  unnecessary  ;  Roe  v.  Wiggs,  2  New  Rep,  330.  The 
notice  from  the  lessor  to  the  lessee  should  be  served  upon  the  latter ; 
service  upon  a  relation  of  the  sub-tenant  on  the  premises  is  insufficient, 
though  addressed  to  the  original  lessee.  Doe  v.  Levi,  Adams,  Eject.  115. 
Where  A.  had  been  tenant  of  certain  premises,  and,  upon  his  leavinj^ 
them,  B.  took  possession,  it  was  held  that,  in  the  absence  of  any  evi* 
dence  to  the  contrarv,  it  might  be  presumed  that  he  came  in  as  assignee 
of  A.,  although  he  Iiad  never  paid  rent ;  and  that  notice  to  quit  was 
therefore  rightly  given  to  B.  Doe  v,  WHUams,  6  J!?.  4*  ^*  41.  Where  a 
corporation  is  tenant,  notice  to  quit  should  be  given  to  the  corporation^ 
and  served  upon  its  proper  officers.    Doe  v.  Woodman,  8  East^  228. 

Notice  to  qidt,form  ofJ\  The  form  of  notice  is  not  material.  It  must, 
however,  rdfer  to  some  distinct  time;  therefore  a  notice  to  quit 
•*  forthwith,"  or  "  from  henceforth,"  or  "  to  quit"  generally,  would  be 
bad.     Goode  v,  Howells,  AiM.S^  W,  199.  201.     But  semble,  a  notice  to 

?uit  given  by  a  tenant  "  as  soon  as  by  law  he  might,"  would  be  good. 
Vr  Lord  Abinger  C.  B,  ib.  The  notice  may  be  by  parol,  unless  re- 
quired to  be  in  writing  by  agreement  of  the  parties  (Timndns  v,  Row» 
ason,  3  Burr,  1603.  ;  Doe  v.  Crick,  5  Esp,  196.)  or  by  the  provisions  of 
a  power.  Doe  v,  Benion,  Willes,  43.  Thougn  the  courts  listen  with 
reluctance  to  objections  to  the  form  of  the  notice,  (Doe  v,Archer^ 
14  East,  245.),  it  must  yet  be  explicit  and  positive,  and  not  give  the 
tenant  an  option  of  continuing  under  a  new  agreement ;  but  a  notice 
to  quit,  '*  or  I  shall  insist  on  double  rent,"  was  held  good,  because  the 
latter  part  of  the  notice  evidently  referred  only  to  the  penalty  inflicted 
by  4  Geo.  2.  c  28.,  though  the  terms  of  that  statute  (which  gives  double 
the  annual  value)  were  mistaken.  Doe  v,  Jackson,  1  Doug.  175.  If  the 
notice  had  really  contained  the  option  of  a  new  agreement,  and  said, 
for  instance,  *'  or  else  that  you  agree  to  pay  double  rent,"  Lord  Mans* 
field  C.  J.,  was  of  opinion  that  it  would  not  have  been  good.  Ibid, 
Where  the  notice  stated  that  the  tenant  on  fiulure  would  be  required 
to  pay  double  rent  or  value  so  long  as  he  detained  possession,  it  was 
held  good.  Doe  v.  Goldwin,  2  Q,  B,  143.  So  where  the  notice  was 
to  quit  "  on  the  25th  day  of  March,  or  8th  day  of  April  next  ensuing," 
and  was  delivered  before  new  Michaelmas  day,  it  was  held  good  as 
intended  to  meet  a  holding  commencing  either  at  new  or  old  Lady  day, 
and  not  to  give  an  alternative.  Doe  v.  Wrightman,  4  Esp,  5.  And  it 
has  been  held  that  a  notice  to  quit  at  "  Michaelmas,"  will  do  either  for 
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old  or  Dev  Wiilmcliim  ilijr  amonBiy  to  fitt  yciiuJ  of  *Vf* 
meneaocDi  of  the  tenncj.  Doc  w.  Faux,  %Cmmp,2S6.i  JDtev 
2  Peake  ALL  Ck.  19^.  A  notice  to  qnit  oatbeMlkor  June; 
Mj  to  covenaBt,"  the  coTeniit  iwf  iiiiiga  notice  ruBiiiig  at 
warn,  h  bod;  and  evidence  is  not  adninble  to  shew  tint  tlie  laodlofd 
nndcntood  it  to  men  MidiaefaHtt.  Cadhy  v.  MKHimex,  II  A. ^  £,!», 
Anobvioos  mistike  will  not  vitiate  the  notice;  as  where  a  notice  was 
^eo  at  Micharlmai,  1795,  to  qoit  at  Lndj-day,  *«  which  wil  be  in  tke 
year  1794,"  and  the  ddendant  was  told  at  the  time  of  the  serrice  of 
the  notice  that  he  most  qoit  at  mexi  Lndj-daj.  JDot  ▼.  KigkUem^ 
771J2.63.  So  a  notice  dated  27th  September,  and  served  oo  the  88th, 
requiring  the  tenant  to  quit  at  "  the  end  of  his  cmrcnt  jear,"  (which 
was  Michaehnas),  will  be  understood  to  mean  Micharimas  in  the  soc^ 
ceedingyear. /lorv.C«i^or442>.4>ir.24&  So,  where  the  tenancy  of 
land  be^m  on  2d  Febnnrjr,  and  of  booses  on  1st  May,  a  notice  dbted 
and  served  on  22nd  October,  1833,  to  oiiit  both  bod  and  houses 
**  at  the  ezpirsdon  of  half  a  year  firom  Uiis  notice^  or  at  such  other 
time  or  times  as  your  prettmi  jor^s  holding  of  the  preauses  or  any  pait 
thereof  reflectively  shall  exfure  after  the  expinrtioo  of  half  a  year 
from  tins  notice,**  was  held  a  sufiident  notice  to  <letermine  the  tcnanqr 
of  the  booses  on  1st  Bfay,  1834,  and  of  the  lands  on  2&d  Fdmaiy, 
1835.  Doe  v.  Swdik^  5  A.  ^  E.  350.  A  misdescription  of  the  pre- 
mises which  can  lead  to  no  mistake  will  not  be  fatal,  as  whcve  a  boose 
is  described  as  ''  the  Waterman's  Anns,**^  when  in  hct  it  is  called 
"  the  Kicklayer's  Anns,**  there  being  no  s^  called  the  Waterman's 

Arms  in  the  parish.    Doe  v. ,  4  /S^.  185.    So  where  the  parish 

was  misnamed  in  the  notice.  Doe  v,  Wdkhuimt  12  A,  4"  ^*  7^3.  As 
a  lessor  cannot  detenmne  the  tenancy  as  to  part  of  the  things  demised 
and  continue  it  as  to  the  rert,  the  notice  must  indode  all  the  pffrmiim 
held  under  tiie  same  demise,  and  the  courts  wQl  if  poasible  give  eflect 
to  the  notice  so  as  to  determine  the  tenancv  altogether.  Doev,  Areker^ 
\\ EaM^2\b.  \  Doe v.OKurek^ZCamp^lV.  Where  the  notice b  directed 
to  the  tenant  by  a  wrong  christian  name,  and  he  keeps  it,  the  irrcgulaiity 
is  waived.  Doev^SfHUr^^Etp.!^.  A  notice  to  quit  to  a  tenant  of  lands 
originally  devised  to  the  rector  and  churchwardens  of  a  parish  and  their 
successors  in  trust,  flgned  by  the  rector  and  diurchwardens,  requiring 
the  tenant  to  deliver  up  the  premises  "to  the  rector  and  churchwardens 
for  tile  time  being"  (there  being  no  such  corponoion)  is  bad.  Doe  v. 
Fmrdougk^  6  AT.  4*  ^  40.  Where  a  tenant  gives  an  irr^ulsr  notice  to 
quit,  the  landlord  cannot  treat  it  as  a  surrender.  Xbe  «.  Milwardt 
ZM.i  ir.328. 

NoAce  io  qtdij  service  ofi]  When  the  notice  is  in  writing,  it  b  not 
necessary  that  it  should  be  personally  served  upon  the  tenant.  Doe  v. 
Wrifhiwum,  4  Eep.  5.  It  b  sufficient  if  the  notice  b  delivered  and 
ezpuiined  to  the  servant  of  the  tenant  at  hb  dwelling-house,  thoi^ 
the  dwelling-house  be  not  on  the  demised  premises ;  such  service 
afibrding  presumptive  evidence  that  the  notice  came  to  the  hands  of  the 
tenant,  the  servant  not  being  called ;  Doe  v.  AHertk^  4  71  Jl,  464. ; 
and  it  b  sufficient,  though  the  tenant,  by  reason  of  absence,  be  not 
inlbnned  of  it  till  within  half  a  year  of  its  ezpiratioo.  Doe  v.  Dumbmrt 
M.  4*  M.  10.  And  it  seems  that  service  at  the  tenant's  dwelling-house 
b  sufficient,  without  proof  that  he  in  fact  received  it ;  a6.  n.  (a) ; 
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Smiih  V.  Clarke  9  DowL  P.  (7. 202.;  but  it  is  not  sufficient  that  the 
notiee  was  left  at  the  tenant's  dwelling-house  without  shewing  that  it 
was  deli¥ered  to  a  servant  and  explains  to  him,  or  that  it  came  to  the 
tenant's  hands.  Doe  v,  Luctu,  6  Esp,  153.  Service  of  the  notice  on 
the  premises  upon  one  of  two  joint-tenants  who  resides  on  the  pre- 
mises, is  presumptive  evidence  of  the  notice  having  reached  the  other 
joint-tenant.  Doe  v.  Watkuu,  7  East^  557. ;  Doe  v.  Crick,  5  Eip.  196. 
If  there  be  a  sub-tenant,  the  notice  from  the  ori^nal  lessor  must  be 
served  upon  the  lessee.  See  supra,  p.  425.  Notice  to  a  corporation 
may  be  served  upon  its  proper  officers.    Doe  v.  Woodman^  8  East,  228. 

NoHce  to  ami,  vmver  of.']  The  notice  may  be  waived  by  the 
acceptance  ot  rent  after  the  expiration  of  the  notice ;  but  the  rent 
must  be  received  qu&  rent,  and  this  is  a  question  for  the  jury.  Doe  v, 
Cordwent,  6  T.R.  2\9, ;  Doe  v.  BaUen,  Cowp,  243.  Where  a  auarter's 
rent,  due  after  the  expiration  of  the  notice,  had  been  received  by  the 
landlord's  banker  witnout  any  special  authority,  though  the  rent  was 
usually  paid  to  him,  it  was  held,  in  the  absence  of  any  proof  that  the 
rent  had  come  to  the  landlord's  hands,  to  be  no  waiver.  Doe  v. 
Calvert,  2  Camp,  387*  A  dbtress  for  rent  accruing  after  the  expiration 
of  the  notice  is  a  waiver.  Doe  v,  WUlmgale^  I  H,BL 3l\.  So  a 
recovery  in  an  action  for  use  and  occupation  tor  a  period  subsequent  to 
the  expiration  of  the  notice.  Birch  v.  Wriffit,  1  T.  R.  387.  The 
notice  mav  be  waived  by  a  subsequent  notice;  for  it  recognises  a 
tenancy  subsisting  after  the  expiration  of  the  former.  Doe  v.  Palmer, 
16  East,  53.  But  where  a  second  notice  was  given  after  the  expiration 
of  the  first,  and  after  the  commencement  of  an  ejectment  in  which  the 
landlord  continued  to  proceed  notwithstanding  the  second  notice  it 
was  held  no  waiver ;  for  it  was  not  possible  for  the  defendant  to  sup- 
pose that  the  plaintiff  intended  to  waive  the  first  notice,  when  he  knew 
that  the  plaintiff  was,  on  the  foundation  of  that  very  notice,  proceeding 
by  ejectment  to  turn  him  out.  Doe  v,  Humphreys,  2  East,  237.  So 
where,  after  the  expiration  of  a  notice,  the  landlord  gave  a  second 
notice,  **  I  do  hereby  require  you  to  quit  the  premises  which  you  now 
hold  of  me  within  fourteen  days  from  this  date,  otherwise  I  shall 
require  double  value,"  it  was  ruled  that  the  latter  notice,  having  for  its 
otgect  only  the  recovery  of  the  double  value,  did  not  operate  as  a 
waiver.  Doe  v.  Steel,  3  Camp.  1 15.  So  where  no  notice  to  quit  was 
necessary,  and  a  notice  was  given  ^  to  quit  the  premises  which  you 
hold  under  me,  your  term  therein  having  long  since  expired,"  the  court 
considered  it  a  mere  demand  of  possession,  and  not  a  recognition  of  a 
subsisting  tenancy.  Doe  v.  Tnglis^  3  Taunt,  54.  And  where  a  landlord 
gave  his  tenant  notice  to  quit,  but  promised  not  to  turn  him  out  unless 
the  premises  were  sold ;  and  afterwards,  and  after  the  expiration  of  the 
notice  to  quit,  the  premises  were  sold,  but  the  tenant  refused  to  deliver 
up  the  possession ;  it  was  held  that  the  promise  was  no  waiver  of  the 
notice,  and  that  the  refiisal  of  the  tenant  made  him  a  trespasser 
from  the  expiration  of  the  notice  to  quit.  Doe  v,  Symonds^  10  East^  13. 
A  notice  may  be  waived  by  the  tenant  who  gives  it,  as  well  as  by  a 
landlord ;  and  where  the  tenant  continued  in  possession  after  the  ex- 
piration of  the  notice,  under  an  alleged  custom,  it  is  a  question  for  the 
jury  whether  he  intended  to  waive  the  notice,  or  merely  acted  in  pur- 
suance of  the  supposed  right  to  continue  for  certain  purposes  after  the 
end  of  the  tenancy.    Jones  o.  Shears^  ^An^E,  832. 
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Na^  to  quit,  when  dispensed  with  by  disdmmer,]  When  a  tenant 
from  year  to  year  has  attorned  to  another  person,  or  done  any  act  dis- 
claiming to  hold  of  his  landlord,  or  has  in  any  way  put  him  at  defiance, 
the  landlord  may  treat  him  as  a  trespasser,  and  no  notice  to  quit  will 
be  necessary.  Jv.  N.  P,  96. ;  Doe  v,  JVhittick,  Gow.  195.  The  act  roust 
be  one  inconsistent  with  the  relation  of  landlord  and  tenant ;  thus, 
where  the  tenant,  who  had  concluded  a  bargain  for  the  purchase  of  the 
property  from  his  landlord,  refused  to  deliver  it  up  to  the  landlord  on 
demandf,  saying,  "  he  had  bought  it  and  would  keep  it,  and  was  ready 
to  pay  the  money;"  it  was  held  that  this  was  no  disclaimer  on  which 
ejectment  would  lie  without  notice.  Doe  v,  Stanton,  1  M.  4r  W,  695. 
So  a  refusal  to  pay  rent  .to  a  devisee  under  a  contested  will,  the  tenant 
declaring  that  he  was  ready  to  pay  the  rent  to  any  person  entitled  to 
it,  was  field  not  to  dispense  with  a  notice  to  quit.  Doe  r.  PeuquaU, 
Peake,  196.  So  where  rent  is  demanded  bv  the  assignee  of  the  lessor 
it  is  no  disclaimer,  if  the  defendant  withholds  rent  while  he  is  honestly 
inquiring  into  the  assignee's  title,  or  because  he  believes  himself  liable 
to  the  assignor.  Doe  v.  Cooper,  I  M»^  G.  135.,  138.  And  it  seems 
that  whether  the  act  amounts  to  a  disclaimer  is  for  the  judge ';  whether 
the  evidence  proves  a  disclaimer  is  for  the  jury ;  S,  C.  tb, ;  and  see 
Doe  V,  Evans,  9  M,  S^W»^  The  mere  act  of  paying  the  rent  to  a 
third  person  does  not  operate  as  the  forfeiture  of  a  lease.  Doe  v. 
Parker,  Gow,  180.  But  where  a  tenant  pays  rent  to  a  third  person 
claiming  to  be  landlord,  and  allows  him  to  mark  and  cut  the  trees, 
the  submission  to  these  acts  by  the  tenant  is  an  acknowledgment  of 
the  title  of  the  claimant.  Per  Lord  Tenterden  C.  J.,  Doe  v.  Grubby 
10  J9.  4*  C\  824.  And  where  the  defendant,  who  held  under  a  tenant 
for  life,  received  on  his  death  a  letter  from  the  lessor  of  the  plaintiff^ 
claiming  as  heir  and  demanding  rent,  to  which  the  defendant  answered 
that  he  held  the  premises  as  tenant  to  S.,  that  he  had  never  considered 
the  lessor  of  the  plaintiff  as  his  landlord,  that  he  shoulff  be  ready  to 
pay  the  rent  to  any  one  who  should  be  proved  to  be  entitled  to  it,  but 
that,  without  disputing  the  lessor  of  tne  plaintiff's  pedigree,  he  must 
dedine  taking  upon  himself  to  decide  upon  his  claim  without  more 
satisfactory  proot  in  a  legal  manner,  it  was  held  that  this  was  a  dis- 
claimer ;  boe  V.  Frowd,  4  Bmg,  557. ;  in  which  case,  Best  C.  J.  doubts 
the  necessity  of  a  notice  in  any  case  where  there  is  not  a  tenancy  ad« 
mitted  on  both  sides.  Where  tenant  at  will  died,  and  his  heir  entered 
and  claimed  the  land  as  his  own,  held  that  the  devisees  of  the  lessor 
might  eject  without  notice  or  demand.  Doe  v.  Thompson^  b  A,^  E. 
532. ;  ante,  p.  421.  Where  a  tenant  for  years  delivered  up  possession 
of  the  premises  and  the  lease,  in  fraud  of  his  landlord,  to  a  person 
claiming  under  a  hostile  title,  it  was  held  to  be  a  forfeiture  of  the 
lease.  Doe  v.  Flynn,  \C.  M,S^  R,  137.  So  where  the  tenant  said 
to  the  landlord,  **  I  have  no  rent  for  you,  for  P.  has  ordered  me  to 
pay  none,"  it  was  held  to  be  a  disclaimer.  Doe  r.  PUttnan,  2  Nev.  if  M, 
673.  A  mere  verbal  disclaimer  without  any  other  act  done,  may  be  a 
forfeiture ;  Parke  B.,  in  Doe  v,  Stamon,  1  M.  4*  W,  702.  And  where 
the  ejectment  is  brought  a^nst  several  joint  defendants  who  ^hold 
separate  tenements,  the  plaintiff  may  recover  against  those  who  have 
disclaimed,  and  fail  as  to  the  others.  Doe  v,  Clarke^  Peake,  Add,  Ca. 
239. 

The  doctrine  of  forfeiture  by  disclaimer  in  pms  has  been  sometime* 
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considered  to  extend  beyond  a  mere  tenancy  from  rear  to  year,  and  to 
operate  as  a  forfeiture  of  a  long  term  of  years  under  a  lease  by  deed. 
See  Doe  v,  Flynn^  I  CM,  4^  R,  137.  But  this  doctrine  can  no  longer 
be  supported  ;  for  in  Doe  v.  Wells,  10  A,  4*  JS,  427.,  it  was  held  that  a 
definite  term  of  years  was  not  forfeited  by  an  oral  refusal  to  pay  rent 
on  the  ground  that  the  land  belonged  to  the  tenant,  and  not  to  his 
lessor  ;  and  the  court  there  considered  a  disclaimer  by  a  yearly  tenant 
to  be  rather  evidence  of  a  determination  of  the  will  which  lunits  the 
duration  of  the  estate,  than  a  forfeiture  of  the  estate. 

The  disclaimer  must  be  before  the  date  of  the  demise  in  the  declara- 
tion ;  and  an  admission  of  a  disclaimer,  made  after  it,  must,  in  order  to 
have  the  efiect  of  determining  a  tenancy,  amount  to  an  admission  that 
auch  disclaimer  took  place  before  the  day  of  the  demise ;  Doe  d.  Lewis 
V.  Cawdor,!  C.  Af.  4*  R.  398. ;  Doe  v.  Litherland,  AfA.^JE.  784. ;  and 
the  admission  of  the  tenant  in  possession,  is  evidence  against  one  who 
defends  as  his  landlord.    Doe  v,  lAlAerland,  ib. 

Proof  of  forfeiture  of  the  lease  ^  Where  the  lessor  proceeds  on  the 
forfeiture  of  the  lease,  he  must  prove  the  demise  and  the  forfeiture  in- 
curred. The  general  rule  is  that  a  clause  of  re-entry  is  to  be  con- 
strued strictly.  Per  Lord  Tenterden  C.  J.  Doe  v,  Marchetti,  I  B.4^  Ad, 
720.  Where  the  forfeiture  is  for  the  nonijerformance  of  a  covenant, 
the  lessor  of  the  plaintiff*  must  give  some  evidence  of  the  nonperform* 
ance,  and  it  wiU  not  in  the  first  instance  lie  upon  the  defendant  to 
prove  a  performance.  Doe  v,  Robson,  2C,  i  P,  245.  The  right  of 
re-entry  will  appear  on  proof  of  the  lease.  In  an  agreement  of  demise 
it  was  "  stipulated  and  conditioned  that  the  tenant  snould  not  assign," 
&c. ;  this  was  held  to  be  a  condition  for  the  breach  of  which  the  lessor 
might  maintain  an  ejectment.  Doe  v.  Watt,  QB,^C.  308.  Where 
the  lessee  underlet,  and  in  the  underlease  there  was  a  proviso  that,  in 
case  of  a  breach  of  covenant,  the  lessor  and  lessee  mignt  enter,  it  was 
held  that  the  lessee  alone  might  take  advantage  of  this  proviso.  Doe 
V,  Whitej  4  Ring.  276.  But  where  a  mortgagor  and  mortgagee  joined 
in  a  lease  reserving  a  power  of  re-entry  to  them,  or  either  ofthem,  for 
a  breach  of  covenant,  it  was  {leld  that  a  joint  demise  in  the  declaration 
was  improper,  because  the  estate  revested  in  the  mortgagee  only. 
Doe  V.  Adamsy  2  C\  4*  J,  232. 

If  the  proceeding  be  at  common  law  on  a  condition  of  re-entry  for 
nonpayment  of  rent,  there  must  be  a  demand  of  the  precise  rent  due, 
on  tne  exact  day  on  which  it  became  due,  at  the  proper  place  of  pay* 
ment,  at  a  convenient  hour  before  sunset.  1  Saund,  287.  (n) ;  Doe  v, 
Paul^  3  0.4*^-613.  And  these  formalities  must  still  be  observed 
where  there  is  a  sufficient  distress  on  the  premises,  unless  the  lease 
stipulates  that  they  shall  not  be  necessary.  Doe  v.  Masters,  ^B.^C 
490.  But  by  statute  4  Geo.  2.  c.  28.,  where  half  a  year's  rent  is  in 
arrear,  the  lessor  may,  without  any  formal  demand  or  re-entry,  serve  a 
declaration  in  ejectment ;  or  in  case  it  cannot  be  served,  or  no  tenant 
be  in  possession,  affix  the  same  upon  the  door  of  the  messuage,  or  if 
the  ejectment  be  not  for  a  messuage,  upon  some  notorious  place  of  the 
lands,  &c. ;  and  such  affixing  shall  be  deemed  legal  service  thereof; 
which  service  or  affixing  shall  stand  in  the  place  of  a  demand  or  re-entry ; 
and  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  be  made  appear  to  the  court 
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where  the  said  suit  is  depending  by  affidavit,  or  be  proTed  upon  the 
trial  if  the  defendant  appears,  that  half  a  jnear's  rent  was  due  before  the 
declaration  was  serred,  and  that  no  sufficient  distress  was  to  be  found 
upon  the  demised  premises  countenrailing  the  arrears  thai  due,  and 
that  the  lessor  had  jK>wer  to  re-enter,  in  such  case  the  lessor  shall 
recover  judgment  as  if  the  rent  in  arrear  had  been  legally  demanded,  and 
a  re-entry  made. 

Where  a  lease  contained  a  promo  for  reentry  in  case  the  rent  was 
in  arrear  twenty-one  days  after  the  day  on  which  it  was  due,  "  being 
lawfully  denumded,"  it  was  held  to  be  within  the  statute,  and  that  it  was 
unnecessary  to  prove  an  actual  demand.  Doe  v.  Alexander^  2  M,  4*  S, 
525. ;  accord.  Doe  «.  WUton^  6jB,^  A.  363. 

Under  this  statute  the  landlord  roust  be  prepared  with  evidence  of 
the  service  of  the  declaration  in  ejectment,  or  of  the  affixing  of  the 
same  to  the  door  of  the  messuage,  &c. ;  that  half  a  year's  rent  was  due ; 
and  that  no  sufficient  distress  was  found  on  the  premises.  It  is  no 
ground  of  nonsuit  that  the  declaration  was  served  on  a  dav  subsequent 
to  the  day  on  which  the  demise  was  laid,  that  h&ng  after  the  rent 
became  due.  Doe  v,  Shawcron^  SB,fC.  752.  It  is  sufficient,  primd 
Jade,  to  prove  that  there  was  no  sufficient  distress  on  the  premises  on 
a  certain  day  between  the  day  when  the  rent  became  due  and  the 
service  of  the  declaration.  Jboe  v.  Fuchau,  IbEoitt  286.  It  must 
appear  that  every  part  of  the  premises  has  been  searched ;  Doe  v,  Khtg, 
cited  2B.^  B.  514.,  S.  C.  Forrest,  19. ;  unless  the  tenant  has  prevents 
the  landlonl  from  having  access  to  the  premises,  as  by  locking  the  doors ; 
for  a  distress  which  cannot  be  made  without  a  trespass  is  no  available 
distress  within  the  act.  Per  Lord  Tenterden  C.  J.,  Doe  v.  Dyton^ 
M.  4*  M.  77.  A  variance  between  the  amount  of  rent  proved  to  be 
due,  and  that  demanded  in  the  lessor  of  the  plaintiff's  particular,  is 
immaterial.     Tenny  v.  Moody^  3  Bing,  3. 

Where  the  action  is  brought  on  a  proviso  of  re-entry  in  case  of 
breach  of  covenant,  the  court  will  compel  delivery  of  a  particular  of 
the  covenants  and  breaches  intended  to  be  relied  on  at  the  trial,  and 
the  proof  must  be  according  to  the  terms  of  the  particular.  Doe  v, 
PhiiGpi,  6  T,  R.  597.  And  where  the  particular  relies  on  noncultiva-* 
tion,  it  is  not  enough  to  prove  an  improper  course  of  husbandry.  Doe 
V,  Broad,  2  M.  ^  G»  523.  *If  brought  on  a  forfeiture  incurred  by 
assigning  or  underletting,  it  is  sufficient  primdfacie  to  prove  a  third  per- 
son in  possession  of  the  premises  acting  and  appearing  as  the  tenant, 
and  the  declarations  of  such  person  are  said  to  be  evidence.  Doe  v. 
Ridcmity^  5  Etp.^.  ;  Doe  v.  WWumt,  6  B.  4*  C.  41.  But  Lord  Ellen« 
borough  was  of  opinion  that  such  proof  was  insufficient,  as  non  comtai 
that  the  third  person  was  not  a  mere  intruder.  Doe  r.  Payne^  I  Stark. 
66. ;  see  ante,  p.  396.  398. 

Where  a  rent-charge  is  granted,  with  power  to  the  grantee  in  case 
the  rent  shall  be  in  arrear  for  a  certain  time  to  enter  and  enjoy  the 
lands  charged,  and  to  receive  the  rents  &c.  for  his  own  use  until  satisftio- 
tion  of  the  arrears,  the  grantee  may,  upon  the  rent  becoming  in  arrear, 
maintain  ejectment  against  the  terretenant  without  proof  of  a  previous 
demand  of  the  rent.  Doe  v.  Horsley,  I  A,  ^  E,  766.  It  is  doubtful 
whether  one  of  several  parceners  can  alone  recover  in  ejectment  on  a 
forfeiture  of  a  lease  made  by  their  ancestor.  Doe  v.  Lewis,  5A.^ 
E.  277. 
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ForfeUwre  waived?^    Where  the  lease  is  voidable  at  election,  and  not 
Toid,  the  defendant  may  shew  that  the  forfeiture  has  been  waived.    A 
lease  for  lives  is  voidable  only,  by  entry,  though  the  condition  be  that 
the  lease  **  shall  be  void.''     I  Saund.  287  d.  (n.)     So  where  a  lease  for 
years  is  conditioned  to  be  void  for  the  benefit  of  one  party,  it  is  in  the 
election  of  that  oarty  alone  to  treat  it  as  void ;  therefore  where,  in  a 
lease  for  years,  tbe  conflition  is  that,  upon  the  breach  of  some  covenant 
by  the  lessee,  the  lease  "  shall  be  void,"  it  is  voidable  only  aft  the  option 
of  the  lessor;  Doe  «.  Bandk$,  4  J9.  4*  ^.401. ;  Rede  v.  Parr,  6m.^  S, 
121.    So  if  the  condition  be  that  **  the  lessor  shall  re-enter,"  a  term 
of  years  is    only  voidable.    PennanCt  case,  3  Rep,  64.  a, ;  Doe  Vm 
Davidtt  Cowp,  &A,     And  where  the  proviso  was,  "  that  if  tbe  rent 
should  be  in  arrear  for  twenty-one  days  after  demand  made,  or  if  any 
of  the  covenants  should  be  broken,  then  the  term,  or  so  much  thereof 
as  should  be  then  unexpired,  should  cease,  determine,  and  be  wholly 
void,  and  it  should  be  kiwfui  to  and  for  the  landlord  upon  the  demised 
premises  wholly  to  re-enter,  and  the  same  to  hold  for  his  own  use,  and 
to  expel  the  lessee,"  it  was  held  that  the  lease  was  voidable  only,  and 
not  void  ;  and  that  the  landlord  was  bound  to  re-enter  if  he  wanted  to 
avail  himself  of  a  forfeiture.     Amtby  v.  Woodward,  6  B,  ^C.5l9.    So 
a  nmilar  proviso  in  a  licence  for  a  term  of  twenty-one  years  to  enter 
upon  A.'s  lands  to  search  and  dig,  was  held  to  make  it  voidable  only, 
and  that  some  act  of  A.  to  shew  his  election  to  enforce  the  forfeiture 
was  necessary  to  put  an  end  to  the  licence.  Robertt  v.  Davey,  4  B,  ^Ad. 
664.    Merely  lying  by  and  witnessing  a  forfeiture  is  not  a  waiver.   Doe 
V,  Alien,  3  Taunt,  78.    But  acceptance  of  rent  accruing  since  the  for- 
feiture is  a  waiver,  if  the  lessor  had  notice  of  the  forfeiture  ;  which 
notice  is  a  material  and  issuable  feet.    Doe  v,  Davids,  Corop.  804. ; 
Roe  V,  Harrison,  2  T.  R.  430,  431. ;  Pennanfs  case,  3  Rep,  64.  b.     So 
bringing  an  action  for  such  rent  is  a  waiver.    Roe  v.  ISn^ul,  B,  N,  P, 
96. ;  Si  C.  Selw,  N",  P.  677.    But  where  the  proviso  avoided  the  lease 
by  n^lect  of  repairs  three  months  after  notice  to  do  them,  and  notice 
was  given  accordingly  on  1st  January,  receipt  of  rent  due  on  25th 
Mar(£  was  held  no  waiver.    Doe  v,  Brindiey,  4  J9.  4*  Ad,  84.  ,86.    The 
lessor  does  not  waive  his  right  of  re-entry  by  takine  an  insufficient 
distress  for  the  rent  by  the  non-payment  of  which  the  lease  became 
forfeited ;  for  the  statute  gives  the  right  to  eject  only  if  there  be  no 
sufficient  distress  ;   but  it  was  otherwise  at  common  law.     Doe  v, 
Eaton,  3  Doug.  231.,  cited  6  T,  R,  220.     And  where  a  lease  contidned 
a  clause  of  reentry  in  case  the  rent  should  be  in  arrear  twenty-one 
days  and  there  should  be  no  sufficient  distress,  Lord  Ellenborough 
held  that  the  landlord,  having  distrained  within  the  twenty-one  days 
and  continued  in  possession  aifter,  did  not  waive  his  ri^t  of  re-entry. 
Doe  V.Johnson,  1  Sifiir^.  411.    In  the   case  of  a  proviso  to  reenter 
after  three  months'  notice,  an  agreement  to  aHow  the  tenant  more  than 
three  months'  time  to  repair  is  a  suspension,  and  not  a  waiver,  of  the 
forfeiture.    Doe  v,  Brindiey,  supra.     If  the  breach  be  a  contmuing  one, 
as  the  using  of  rooms  in  a  manner  prohibited  by  the  lease,  the  accept* 
ance  of  rent  after  such  user  is  not  a  waiver  of  the  forfeiture  incurred  by 
the  subsequent  user.    Doe  v,  Woodbridge,  9B.  ^  C.  376.    Forfeiture  by 
insolvency  is  waived  by  accepting  rent  from  the  insolvent  after  his  dis- 
charge; and  the  non-payment  of  a  scheduled  debt  due  to  the  lessor  is 
not  a  continuing  insolvency.    Doe  v,  Rees,  4  Neto  Ca,  384. 
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Where  a  lease  contained  a  general  coTenant  to  repair,  and  also  a 
covenant  to  repair  upon  three  months'  notice.  Lord  Ellenborough  held 
that  the  landlord,  by  giving  a  notice  '*  to  repair  forthwith/'  had  not 
waived  his  right  of  re-entry  for  the  breach  of  the  general  covenant. 
Roe  V.  Pamcy  2  Camp,  520.  But  where  a  lease  contained  covenants  to 
keep  the  premises  in  repair,  and  to  repair  within  three  months  after 
notice,  and  a  clause  for  re-entry  for  the  breadi  of  any  covenant,  and 
the  landlord  gave  a  notice  to  repair  within  three  months  ;  it  was  held 
that  this  was  a  waiver  of  the  forfeiture  incurred  by  the  bresch  of  the 
general  covenant,  and  that  the  landlord  could  not  bring  ejectment 
until  the  expiration  of  the  three  months.  Doe  r.  Meux,  4  B.  4;  ^*  ^6- 
^  In  Roe  V.  JPakie  (supra)  the  language  of  the  notice  wai  very  di£S»ient; 
the  tenant  was  required  to  put  the  premises  in  repair  firthwUk  ;  that 
did  not  prevent  the  landlord  from  bnnging  his  ejectment  at  any  time  ;* 
Per  Bayley  J.,  ibid,  609. ;  and  see  Doe  v,  MiUer,  2  C.  4*  P.  348.  So 
where,  besides  the  general  covenant  to  repair,  there  was  a  proviso  that 
if  the  lessee  did  not  repair  within  two  months  after  notice,  the  lessor 
might  enter  and  do  the  repairs  himself  at  the  tenant's  ezpence,  it  was 
held  that  the  lessor  could  not  proceed  to  ^ect  on  the  general  covenant, 
after  giving  the  tenant  notice  to  repair  under  the  above  proviso.  Doe 
V.  Lewii,  bA.i  k.  277. 

lu  one  case  Lord  Tenterden  C.  J.  held  that  the  acts  of  the  land* 
lord,  though  not  amounting  to  a  waiver  or  release,  might  so  mislead 
the  tenant  as  to  prevent  the  accruing  of  a  forfeiture.  In  an  ^ectment 
on  the  forfeiture  of  a  lease  wherein  the  lessee  covenanted  to  insure  in 
the  joint  names  of  himself  and  the  lessor  and  in  two-thirds  of  the 
value  of  the  premises  demised,  it  appeared  that  the  lessee  liad  insured 
in  his  own  name  only,  and,  as  contended,  to  a  less  amount  than  two* 
thirds  of  the  value.  Both  parts  of  the  lease  remained  in  the  possession 
of  the  lessor,  and  an  abstract  only  had  been  delivered  by  him  to  the 
lessee,  which  contained  no  mention  that  the  insurance  was  to  be  in  the 
joint  names,  though  it  stated  that  it  was  to  be  in  two-thirds  of  the 
value.  The  lessor  of  the  plaintiff  bad  previously  insured  the  premises 
at  the  same  sum  as  the  defendant.  It  was  held  that,  the  conduct  of 
the  lessor  being  such  as  to  induce  a  reasonable  and  cautious  man  to 
conclude  that  he  was  doing  all  that  was  required  of  him  in  insuring  in 
his  own  name,  and  to  the  amount  insured,  he  could  not  recover  for  a 
forfeiture.  Doe  v.  Rowe,  R,  8f  M,  343.  But  this  decision,  however 
equitable,  seems  to  be  unsatisfactory  in  principle. 

Where  the  forfeiture  is  for  non-payment  of  rent,  the  tenant,  by 
Stat.  4  Geo.  2.  c.  28.,  may  prevent  it  by  tendering  the  rent.  "  The 
statute  is  beneficial  to  the  tenant  as  well  as  the  landlord.  It  relieves 
the  latter  from  the  necessity  of  making  a  demand  with  all  the  precision 
required  at  common  law,  and  the  tenant  incurs  no  forfeiture  until  the 
declaration  in  ejectment  is  served  upon  him ;  and  if  at  that  time  he  is 
ready  to  pay  the  rent,  although  he  did  not  tender  it  when  it  was  due,  it 
gives  him  the  same  benefit  as  if  he  had  tendered  it  at  that  time."  Per 
llolroyd  J.,  Doe  v,  Shawcrou,  ZB.^C,  756. 

When  the  proceeding  is  upon  11  Geo.  4.  &  1  W.  4.  c.  70. 
s.  36.  (which  authorises  service  upon  tenants  within  ten  days  after 
right  or  entry  accrued^  it  is  no  objection  at  Nisi  Prius  that  the  decla- 
ration was  not  served  within  the  ten  days.  Doe  v.  Brindley,  4s  R.  i 
Ad,  84. 


EjeetmenL — By  Heur'ai-Law,  4S3 
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Where  the  lessor  of  the  plaintiff'  claiins  as  heir-at-law,  he  must,  at 
common  law,  prove  (I.)  that  the  ancestor  from  whom  he  claims  was 
actually  seised  of  the  land ;  or,  if  he  claims  as  heir  to  a  remainderman, 
that  the  ancestor  from  whom  he  claims  was  the  person  in  whom  the 
remainder  first  vested  by  purchase ;  BadcHf^i  case,  3  Bep.  42.  a., 
Waitik,  on  Detc,  120. ;  ^2.)  that  he  is  heir  to  such  ancestor.  The 
necessity  of  this  proof  is  founded  on  the  rule  of  law,  **  seitma  facit 
sHpUem ; "  but  the  late  act  3  and  4  Wm.  4.,  c.  106.,  appears  to  have 
made  a  change  in  the  law  in  this  respect. 

By  sect.  2.  of  that  act,  *'  in  every  case  descent  shall  be  traced  from 
the  purchaser  ;  and  to  the  intent  that  the  pedigree  may  never  be  carried 
iurtner  back  than  the  circumstance  of  the  case  and  nature  of  the  title 
require,  the  person  last  entUled  to  the  land  shaU,  for  the  purposes  of 
that  act,  be  considered  to  have  been  the  purchaser  thereof,  unless  it 
shall  be  proved  that  he  inherited  the  same,  in  which  case  the  person 
from  whom  he  inherited  shall  be  considered  to  have  been  the  pur* 
chaser,  unless  it  shall  be  proved  that  he  inherited ;  and  in  like  manner 
the  last  person  from  whom  the  land  shall  be  proved  to  have  been  in- 
herited, shall  in  every  case  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same." 

By  sect.l.  of  tne  same  act  its  provisions  are  made  to  extend  to  all 
hereditaments,  corporeal  or  incorporeal,  freehold,  copyhold,  or  custo- 
mary, and  to  any  possibility,  right,  or  title  of  entry  or  action,  and  to  any 
other  interest  capable  of  being  inherited,  whether  in  possession,  rever- 
sion, remainder,  or  contingency ;  and  the  word  **  purchaser"  is  ex- 
plained to  mean  the  person  who  last  acquired  the  land,  otherwise  than 
by  descent,  &c. ;  and  the  **  person  last  entitled "  extends  to  the  last 
who  had  a  right  to  the  land,  whether  he  did  or  did  not  obtain  the  pos- 
session or  receipt  of  the  rents  and  profit.  ^ 

By  sect.  4.,  when  any  one  shall  acquire  land  by  purchase  under  a 
limitation  to  the  heir  or  heirs  of  the  body  of  any  of  his  ancestors,  in  any 
assurance  executed  after  the  31st  December,  1833,  or  in  any  will  of  a 
testator  dying  after  that  day,  the  land  shall  descend  and  the  descent 
be  traced  as  if  his  ancestor  had  been  the  purchaser. 

By  sect.  10.  an  heir  may  trace  his  descent  through  an  attainted  person 
who' died  before  the  descent  took  place,  unless  the  land  escheated  in 
consequence  of  the  attainder  before  1st  January,  1834. 

The  act  does  not  extend  to  any  descent  before  1st  of  January,  1834. 
Sect.  11. 

As  the  effect  of  the  statute  has  not  yet  been  fully  developed  by  the 
decisions  of  the  courts,  and  the  old  law  must  for  some  time  continue 
to  be  a  subject  of  inquiry  in  actions  of  ejectment,  the  cases  on  the  latter 
head  have  been  retamed. 

Proof  of  tewn,]  Seisin' in  fee  may  be  proved  by  showing  the  ancestor 
ID  actual  possession,  or  that  he  received  rent  from  the  person  in  pos- 
session, wnich  u  presumptive  evidence  of  seisin  in  fee ;  Co.  lAtt,  15.  a. 
B,  N.  P.  103. ;  Jayne  v.  Price,  5  TaunL  326.,  ante^  p.  22. ;  and  the 
declarations  of  a  deceased  tenant  that  he  held  under  A.  B.^are  admis- 
sible to  prove  the  seisin  of  A.  B.  though  offered  in  evidence  against 
a  stranger  by  a  party  claiming  under  A.  B.    Peaceable  v.  IValson, 
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4  Taunt.  16. ;  Came  v.  NicoU,  1  Hew  Ca.  430.  See  ante,  p.  35.  Proof 
of  possession  of  the  premises  b^  the  ancestor's  lessee  for  years  is  evi- 
dence of  seisin ;  for  the  possession  of  a  tenant  for  years  gives  an  actual 
seisin  to  die  owner  of  the  inheritance.  Cb.  IMt,  1M3.  a. ;  Bmkby  v. 
Dixon,  Z  B.^C.  1S98.  So  the  possession  of  guardian  in  socage  con- 
fers an  actual  seisin  upon  the  infant.  Doe  v,  Newman^  3  Wuim  516. 
Evidence  of  shooting  and  appointing  a  gamdceeper  by  die  lord  of  a 
manor  is  not  properly  referable  to  a  right  of  soil ;  per  Bailey  J», 
TyrwJnU  v.  Wynne,  2  B,^  A.  560. ;  though  it  is  evidence  that  the 
locus  is  within  the  limits  of  the  manor.  Doe  v.  Langtouy  %  B,i^  AtL 
680.  Holding  courts  and  appointing  keepers  is  proof  of  the  existence 
and  seisin  of  a  manor.    Doe  v,  Heakm,  %  A,^  E,  495. ;  ante,  p.  29. 

• 

Proof  of  deicent.'\  The  lessor  of  the  plaintiff*  roust  prove  that  all  the 
intermediate  heirs  between  himself  and  the  ancestor  under  whom  he 
claims  are  dead  without  issue.  Richards  v,  Richardi,  15  East,  294  (n). 
As  to  the  presumption  of  the  duration  of  life,  and  of  death  without  issue, 
see  ante,  p.  25.  If  the  lessor  of  the  plaintiff  claims  as  collateral  heir,  he 
must  prove  the  descent  of  hinuM^f  and  the  person  last  seised  from  a  com- 
mon ancestor  ;  or  at  least  from  two  brothers  or  sistere.  Doe  v,  Lotrdy 
2  W.  BL  1100.  See  3&4  W.4.  c.  106.  s^5.  As  to  proof  of  births, 
marriages,  and  deaths,  see  ante,  pp.84.  141.  150.  For  other  evidence 
usually  adduced  in  cases  of  pedigree,  see  on/^,  title  **  Hearsay/'  pp.  26, 
27,  28. ;  Heralds*  Books,  p.  149. 

Marriage  may  be  provcxl  by  reputation ;  Reed  v^  Passer,  Pedke,  233.; 
or  by  cohabitation  ;  J9.  JV.  P.  1 14. ;  and  it  is  not  necessary  in  the  first 
instance  to  give  evidence  of  the  r«^lar  publication  of  the  banns,  ^or  of 
the  regularity  of  the  licence;  for  the  presumptive  proofi  of  marriage 
have  not  been  taken  away  by  the  marriage  act.  St*  Deverenx  v.  Muck 
Dew  Ckurck,  1  W.  BL  367.  Even  where  the  parents  are  alive,  reputa- 
tion is  sufficient  evidence  of  the  marriage  in  ejectment  by  the  son. 
Doe  V.  Fleming,  4  Bing,  266.  Either  of  the  married  parties,  provided 
they  be  not  interested,  is  competent  to  prove  or  disprove  the  mar- 
riage. Doe  V.  Moss,  Cowp,  593.  But  where  the  marriage  is  not  dis- 
puted, neither  husband  nor  wife  can  be  allowed  to  prove,  directly  <Nr 
indirectly,  non-access  ;  R.  r.  Sourton,  5A,4r  EASO,;  though  they  may 
bastardize  their  issue  by  any  other  evidence  except  non-access,  per 
Patteson  J.,  t6.  186.  The  rule  that  the  issue  shall  not  be  bastardized 
after  death  is  confined  to  the  single  case  of  bastard  eigne  and  muker 
puisne.     Pride  v.  Earl  ofBatk,  1  Salk.  120. 

The  deckrations  of  a  rektive  are  not  evidence  when  he  can  himself 
be  produced.  Pendrell  v.  PendreU,  2  Stra.  925.  On  an  issue  to  try  the 
riffht  to  nominate  to  a  fellowship,  vested  in  the  hdre  male  of  the  body 
of  A.  who  died  temp.  Eliz.,  the  question  on  the  record  was,  "  whether 
the  plaintiff  or  the  defendaiat  had  the  better  right  to  nominate."  The 
plaintiff  proved  his  descent  in  tail  male  from  a  tkhd  son  of  A. :  Held, 
that  he  had  done  enough  to  put  defendant  on  the  proof  that  he  was  a 
nearer  heir  male.    Sandys  o.  Sandys,  1  Q.  ^.  316. 
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Defence, 

Proof  of  illegitimacy^  The  defendant  may  prove  the  marriage  vM  by 
a  prior  marriage,  want  of  age,  Want  of  reason,  or  the  non-observance  of 
the  solemnities  required  by  the  marriage  act  2  PkiU,  Ev,  235.  The 
acts  which  regulate  marriages  are  now  4  Geo.  4.  c.  76.  as  to  marriages 
according  to  the  Church  of  England ;  and  6  and  7  Wm.  4.  c.  85,,  and 
7  Wm.  4.  and  1  Vict.  c.  22.  as  to  other  marriages.  See  post,  Tretpois 
for  AduUery, 

To  prove  the  illegitimacy  of  a  child,  want  of  access  or  any  other  cir- 
cumstances which  tend  to  show  that  the  husband  could  not,  in  the 
course  of  nature,  have  been  the  father  of  his  wife's  child,  are  good  evi- 
dence.   R,  V.  L^e^  8  East^  206.    And  presumptive  evidence  of  non- 
access  is  admissible.    Doe  v.  Saul,  4  T.  R,  356.    Whenever  a  husband 
and  wife  are  proved  to  have  been  together  at  a  time  when,  in  the 
order   of  nature,  the  husband  might  have  been    the   father  of  the 
child  if  sexual  intercourse  did  then  take  place,  such  intercourse  is  to  be 
presumed,  and  it  is  incumbent  on  those  who  dispute  the  legitimacy  of 
the  child  to  disprove  the  (act  of  such  intercourse  having  taken  place 
by  evidence  affording  an  irresistible  presumption  that  it  could  not  have 
taken  place,  and  not  by  mere  evidence  of  circumstances  which  may 
aiibrd  a  balance  of  probabilities  against  the  (act.    Per  Sir  J.  Leach, 
M.  R.,  Head  v.  Head,  1  Shn.  4*  Siu,  152.,  S.  C.  affirmed,  1  Turner,  139. ; 
and  see  Banhury  peerage  case,  1  Sim,  ^  Siu,  J  53.     If  a  husband  have 
access,  and  others  at  the  same  time  are  carrying  on  a  criminal  inter- 
course with  his  wife,  a  child  bom  under  such  circumstances  is  legitimate. 
But  if  the  husband  and  wife  are  living  separately,  and  the  wife  is  noto- 
riously living  in  open  adultery,  the  mere  fiict  that  the  husband  has 
opportunities  of  access,  is  not  conclusive  evidence  of  legitimacy.    Such 
a  state  of  things  rather  tends  to  rebut  the  presumption  of  intercourse. 
Per  Alderson,  J.,  in  Cope  v.  Cope,  5C,^P,  604.,  S,  C,  I  M,  4*  Rob, 
269. ;  and  see  the  comments  on  this  case  in  R,  v,  Mans/ieid,  1  Q.  R, 
444.    In  case  of  a  separation  d  metud  ei  Moro,  the  children  bom  during 
that  period  will  be  bastards,  unless  access  be  proved.  Si,  (reorge  and 
Si.  Margaret,  1  Salle,  123.  Neither  husband  nor  wife  will  be  permitted  to 
prove  the  non-«ccess  ;  R.  v.  Sourton,  5  A,  4r  E,  180. ;  ante,  p.  43i. ;  but 
she  is  competent,  upon  an  order  of  bastardy,  to  prove  the  fact  of  her 
connection  with  the  person  whom  she  charges  as  being  the  refil  father 
of  her  child.    R.  v,  Lujffe,  8  East,  203.     In  an  action  to  try  the  le^ti- 
macy  of  a  party  bom  of  a  married  woman  since  dead,  her  declarations 
that  he  was  not  the  son  of  her  husband,  but  of  another  man,  are  not 
admissible ;  nor  are  such  declarations  of  the  husband.     Cope  v.  Cope, 
supra. 

Proof  of  a  will,]  De(endant  may  defeat  the  claim  of  the  heir  by 
showing  a  will.  The  proof  of  the  due  execution  of  a  will,  has  been 
already  treated  of,  ante,  p.  95.,  et  teq. 

Where  the  lessor  of  the  plaintiff  claimed  as  heir-at-law,  and  defendant 
relied  on  a  will.  Lord  Denman,  C.  J.  allowed  the  plaintiff  to  prove  in 
reply  a  subsequent  will  devising  the  land  to  the  lessor  of  the  plaintiff; 
for  such  a  will  operates  only  as  a  revocation  of  the  first,  and  leaves 
the  plaintiff  entitled  as  heir.    Doe  v,  Gosley,  2  M,^  Rob,  243.     Since 
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3l8t  December  183S,  the  faeir-at4aw  would  take  as  devisee  nnder  such 
a  will ;  see  next  head. 

As  to  the  right  to  begin  upon  a  trial  of  ejectment  to  the  ndiditj  of 
a  willy  see  ante,  p.  177,  178. 

By  Deviiee  of  a  Freehold  Inierett. 

Where  the  lessor  claims  a  freehold  interest  by  devise,  he  mnst  prove : 
(1)  The  seisin  in  fee  of  the  testator  (see  anti,  p.  433.),  or  that  he  was 
"  entitled  ;  **  see  7  Wm.  4.  &  1  Vict.  c.  26.  s.  3. :  (2)  The  regular  ex- 
ecution of  the  will ;  see  ante^  p.  95.,  et  seg. :  ^3)  The  death  of  the 
testator ;  and  (4)  in  case  there  are  any  estates  limited  by  the  will  prior 
to  the  devise  to  himself,  the  determination  of  such  estates. 

By  3  and  4  Wm.  4.  c.  106.  s.  3.,  when  land,  &c.  shall  be  devised  by 
any  testator  who  died  since  the  31  st  of  December,  1833,  to  his  own 
heu*,  such  heir  shall  be  considered  as  taking  bv  devise  and  not  by  de> 
scent.  Before  this  act,  a  devise  to  any  one  of  the  same  estate  which  he 
would  otherwise  have  taken  as  heir-at-law  of  the  devisor,  was  inopera- 
tive, and  the  devisee  took  by  descent  and  not  by  devise. 

Defince, 

The  defendant  may  impeach  the  will  by  showing  that  it  is  a  forgery, 
or  has  been  obtained  by  thuid  or  duress  ;  Doe  v.  AUen,  8  T.  R,  147. ; 
or  by  proving  the  incapacity  of  the  testator  to  make  a  will ;  or  a  revo- 
cation of  it ;  or  a  disclaimer  to  take  under  it.  Begbie  v.  Crook,  2  New 
Ca,  70.  But  where  the  devisee  of  an  estate  refused  to  take  it  as 
devisee,  saying  he  was  entitled  as  heir-at-law,  and  would  not  accept 
any  benefit  by  the  will  of  the  devisor,  it  was  held  that  this  was  no 
such  a  disckumer  as  prevented  him  from  afterwards  bringing  qjectment, 
and  relying  on  his  title  as  devisee.    Doe  v.  Smyth,  6  ^.  I*  C  1 12. 

Forgery^]  To  impeach  the  will  on  this  ground,  declarations  of  in- 
tention, &c,  by  the  testator  are  admitted,  and  other  collateral  circum* 
stances  may  be  proved  to  show  the  improbability  of  its  genuineness; 
ante  p.  13. ;  Doe  r.  Ailen^  8  T.  R.  147. 

Incapacity  from  infancy  or  coverture,]  Both  before  and  since  7  Wm. 
4.  and  1  Vict.  c.  26.,  an  infant  under  twenty-one  years  of  age  was  and 
is  disqualified  from  making  a  will.  See  34  and  35  Hen.  8.  c.  5.  s.  14.. 
and  the  last  act,  s.  7.  Nor  can  a  fame  covert  make  one  except  under  a 
power,  or  where  her  husband  has  abjured  the  realm,  or  is  otherwise 
civilly  dead.     Co.  LUt.  1 33.  a. 

Incapacity  from  idiotcy,  or  non-sane  memory.]  It  is  not  enough  that 
the  testator,  when  he  makes  his  will,  has  sufficient  memory  to 
answer  familiar  and  usual  questions  ;  but  he  ought  to  have  a  disposiiw 
memory  so  as  to  be  able  to  make  a  disposition  of  his  lands  with 
understanding  and  reason.  Mar^ms  of  Winchester's  case,  6  Rep.  23. «. 
If  the  defendant  succeeds  in  proving  that  the  testator  has  been  afiected 
by  habitual  derangement,  then  it  is  for  the  other  party  who  claims 
under  the  will  to  uiow  sanity  and  competency  at  the  period  when  the 
act  was  done.  Atty.^Gen.  v.  Pamther^  3  Br.  C.  C  441.  But  where 
there  u  a  temporary  delirium  arising  from  transient  causes,  as  fever. 
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^.,  slight  evidence  of  restored  sanity  will  be  sufficient.  Brogden  v. 
Broum^  2  Add,  Rep.  445.  The  will  itself  may  be  evidence  of  a  sound 
mind,  or  lucid  interval ;  and  one  made  by  a  person  confined  in  an 
asylum  has  been  established  by  the  reasonableness  of  its  provisions. 
McAdamv.  Walker,  1  Dow,  178. ;  AceoiA.  Cartwright  v.  Cartwright,  1 
PhiU,  90.  Where  the  evidence  is  conflicting,  the  safest  course  is  to  try 
the  question  by  the  evidence  of  collateral  (acts  ;  as  by  correspondence, 
acts  done  with  relation  to  property,  and  the  circumstances  attending 
the  preparation  and  execution  of  the  will  itself.  Tatham  v.  Wright^ 
2  Ruit,  f  MyL  21,  22. 

Letters  wntten  to  the  testator,  and  not  acted  upon,  or  indorsed,  or 
answered  by  him,  are  not  admissible  evidence  of  his  sanity.  Wright 
V,  Doe  (on  error),  4  New  Ca,  489. 

Imbecility  produced  by  age  or  sickness,  of  which  the  devisee  has 
taken  advantage,  will  be  enough  to  avoid  a  will.  1  Will,  on  Exort, 
p.  31. ;  Hacker  v.  Newborn,  Style,  427. ;  Moneypenny  v.  Brown,  8  Viner, 
167.  But  not  mere  age  or  weakness  of  intellect ;  see  the  authori- 
ties, 1  Will,  on  Exon,  w>i  iuprd, 

Revocatiofi  of  will  by  a  tubsequent  one  under  Stat.  Fraudt,]  Under 
the  Statute  of  Frauds,  the  defendant  may  show  the  will  revoked  "  by 
some  other  will  or  codicil  in  writing."  Such  second  will,  to  operate  as. 
a  revocation,  mast  be  executed  according  to  the  requbitions  or  the  5th 
aection  of  the  statute.  Eedetton  v.  Petty,  Carth,  80.  If  the  second 
devise  do  not  expressly  revoke,  it  revokes  only  as  far  as  it  is  clearly 
inconsistent  with  the  rormer  devise.  Harwood  v,  Goodright,  Cowp,  87. 
Where  a  devise  in  a.  will  is  clear,  it  is  incumbent  on  those  who  contend 
that  it  is  not  to  take  effect  by  reason  of  a  revocation  in  the  codicil,  to 
show  that  the  intention  to  revoke  is  as  clear  and  free  from  doubt  as  the 
intention  to  devise.  A.  devised  a  certain  copyhold  messuage  to  trustees 
upon  trust  for  his  wife  during  her  life  or  widowhood ;  or  until  she 
should  cease  to  reside  at  the  same  premises,  or  let  the  same,  &c.  In 
the  event  of  her  death,  second  marriage,  ceasing  to  reside,  &c.,  he 
directed  the  trustees  to  be  seised  of  the  premises  upon  the  same  trust 
as  would  best  correspond  with  the  uses  declared  concerning  the  residue 
of  his  real  estate.  The  testator  also  devised  to  her  money  in  the  funds 
and  household  goods  during  such  time  as,  by  virtue  of  his  will,  she 
should  be  entitled  to  the  copyhold.  The  testator  made  five  codicils  to 
his  will,  in  all  of  which  his  wife  appeared  to  be  the  object  of  his  peculiar 
bounty  and  regard.  The  fourth  codicil  was  as  follows :  *'  I  do  n^e 
and  add  this  fourth  codicil  to  my  will,  hereby  revoking  and  making  null 
and  void  several  of  the  dispositions  heretofore  made  by  me  in  my  said  will 
and  codicil  of  all  my  freehold,  copyhold,  and  personal  estate  and  effects, 
and  instead  and  in  place  of  such  devise,  disposition,  and  bequest,  I 
give,  devise,  and  bequeath  all  my  freehold,  copyhold,  and  personal 
estate  to  my  daughter,"  with  remainder  over.  It  was  held  that  the 
devise  in  this  codicil  was  confined  to  the  property  which  formed  the 
testator's  residue,  and  that  the  copyhold  estate  to  the  wife  remained 
unrevoked.    Hearle  v.  Hicks,  1  Clark  and  F,  20. 

Revocation  of  will  bu  other  writing.]  By  the  6th  section  of  the 
statute  of  Frauds  a  witl  may  also  be  revoked  **  by  some  other  writing 
of  the  devisor,  signed  in  the  presence  of  three  or  four  witnesses,  de- 
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claring  the  same."  The  Btatate  does  not  require  the  witnesses  to  sub- 
scribe or  attest  the  writing  in  the  presence  of  the  devisor,  or  indeed  to 
subscribe  it  at  alL  l\nmuend  v.  Pemtse,  8  Vim.  Ab»  Demte^  p.  142.  A 
codicil,  whereby  the  testator  confirms  his  will,  does  not  give  validity  to 
an  unattested  alteration  in  a  derise  of  lands  made  after  the  execution 
of  the  will,  nor  to  a  testamentary  paper  purporting  to  be  a  devise  of 
lands  unattested  and  unanneied  to  the.  will,  ud  not  refeiied  to  by  such 
codicil.     UUtrtoH  v.  RoHhm^  \  A.^  E.  423. 

Revocation  of  wiU  by  cancelSng,  ^c]  By  the  same  section  of  the 
statute  of  Frauds  a  will  may  be  revoked  '^bv  burning,  canceling, 
tearing,  or  obliterating  the  same  by  the  testator  Iiimself,  or  in  his  pre> 
sence  and  by  bis  directions  and  consent."  The  act  must  be  done  with 
an  intention  of  revoking  ;  and  though  the  burning  or  tearing  be  partial 
or  incomplete,  yet,  if  done  with  an  intention  to  revoke,  it  will  operate 
as  a  revocation.  BAb  v.  Thotaas,  2  W.  BL  1043. ;  Whuor  v.  PraU^ 
2  B.^  B,  650.  Where  the  testator  threw  his  will  on  the  fire  with 
intent  to  destroy  it,  and  another  person  snatched  it  off  before  more 
was  burnt  than  the  comer,  and  afterwards  promised  the  testator  that 
he  would  bum  it,  and  pretended  to  have  done  so,  this  was  held  no 
revocation.  Doe  v.  Harris^  6  A,^  E.  209.  But  it  was  held  otherwise 
in  the  case  of  copyhold.  S.C.SA.^E,  I.  It  is  a  question  of  fact  for 
the  jury,  whether  the  testator  had  completed  the  intended  act  of  rev<H 
cation.  Doe  v.  Perket,  ZB.S^A.  469.  The  declsrations  of  the  testator 
at  the  time  of  doing  the  act,  and  his  subsequent  declarations  respecting 
it,  are  admissible  evidence  of  his  intentions.  BwrUmtkaw  v.  Gilbert^ 
Cowp.  53.,  and  2  East,  534.  note  (b). 

ImpHed  revocations.']  Implied  revocations  were  considered  as  excepted 
out  of  the  statute  of  Frauds.  They  took  place,  (1.)  Where  a  sul^ 
sequent  disposition  of  the  property  was  made  by  the  testator  incoiK 
sistent  with  the  will ;  Coke  r.  Bullock,  Cro.  Jac,  49. :  (2.)  Where  the 
seisin  of  the  testator  was  altered  by  some  conveyance  between  the 
date  of  the  will  and  his  death.  This  might  operate  as  a  total  or  partial 
revocation  according  to  circumstances,  and  could  not  be  rebutted  by 
proof  of  a  contrary  intention.  GoodtiUe  v.  Olway,  dted,  ante,  p.  19.: 
(3.)  Where  there  bad  been  a  material  change  in  the  circumstances  of 
the  testator  since  the  publication  of  the  wUI.  Thus  the  subsequent 
marriafe  of  the  testator  and  the  birth  of  a  child,  without  provision 
made  tor  them,  were  held  to  operate  as  an  implied  revocation.  Doe  o. 
Lanca$hire,  5  T.  R,  58.  It  was  a  disputed  question  whether  parol 
evidence  was  admissible  to  rebut  the  implication ;  but  in  Manion  v. 
Roe,  S  A,^  E.  14.,  such  evidence  was  held  (on  error  in  the  Exche- 
quer Chamber)  to  be  inadmissible ;  and  the  implication  is  not  pre- 
vented by  a  provision  in  the  will  for  a  future  wite  only,  without  pro- 
viding for  the  children;  although  such  children  have  in  fact  been 
provided  for  by  the  descent  of  property  acquired  by  the  testator  after 
the  date  of  the  will.    S.  C. 

Revocation  of  will  under  the  last  Sialuie  of  Willi.]  By  7  Wm.  4.  &  I 
^Hct.  c.  26.  (which  applies  to  wills  made  or  republished  since  the  SIst 
December,  1837),  section  18.,  no  will  or  codicil  or  any  part  thereof 
shidl  be  revoked  otherwise  than  by  another  will  or  codicil  executed  in 
the  manner  required  by  section  9«;  (ante,  p.  98.) ;  or  by  some  writing 
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executed  in  like  manner  ;  or  by  burning,  tearing,  or  otherwise  destroy- 
ing it  by  the  testator  or  some  person  in  his  presence,  and  by  his  direction, 
with  the  intention  of  revoking  the  same. 

By  section  dl.,  a  will  shall  be  revoked  by  marriage,  exeept  a  will  made 
under  a  power,  when  the  property  would  not,  in  defiuiU  of  appoint- 
ment, go  to  the  representatives  of  the  testator. 

By  section  1 9.,  no  will  shall  be  revoked  by  any  presumption  of  inten- 
tion on  the  ground  of  alteration  of  circumstances. 

By  section  23.,  no  conveyance  or  other  act  subsequent  to  the  exe- 
cution of  the  will  (except  an  act  by  which  a  will  may  be  revoked  as 
above)  shall  prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  as  the  testator  shall  have  power  to  dispose  of  by  will 
at  the  time  of  his  death. 

By  section  24u,  every  will  shall  take  effect  as  if  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  appear  by 
the  will. 

By  section  21.,  no  obliteration^  interlineation,  or  alteration,  made 
after  execution,  shall  have  any  effect  (except  so  far  as  the  words  before 
alteration  shall  not  be  apparent)  unless  such  alteration  be  executed  in 
the  manner  required  for  a  will ;  but  the  will,  with  such  alteration,  shall 
be  deemed  duly  executed  if  the  signature  of  the  testator  and  subscrip- 
tion of  the  witnesses  be  made  in  the  margin  or  on  some  other  part, 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of,  or 
opposite  to,  a  memorandum  referring  to  it,  and  written  at  the  end  or 
other  part  of  the  will. 

By  section  22.,  a  will  revoked  can  only  be  revived  by  re-execution, 
or  by  a  codicil  duly  executed  and  attested  and  showing  an  intention  to 
revive  it ;  and  where  a  will  partly  revoked,  and  afterwards  wholly  re- 
voked, shall  be  revived,  the  revival  shall  not  extend  to  so  much  as  was 
revoked  before  the  revocation  of  the  whole,  unless  a  contrary  intention 
appears. 

Bif  Deviiee  of  a  Leasehold  Intereit, 

A  devisee  of  a  leasehold  interest  must  prove:  1.  The  title  of  the 
devisor  to  the  leasehold  property,  unless  the  defendant  be  estopped 
from  disputing  it ;  2.  The  probate  of  the  will ;  and  3.  The  assent  of 
the  executor  to  the  bequest. 

By  the  assent,  the  term  is  vested  in  the  devisee  from  the  death  of 
the  testator.  SaunderU  case,  5  Rep.  12.  L;  Doe  v.  Gut/,  3  Eatt,  120. 
A  very  small  matter  will  amount  to  an  assent,  it  being  a  rightful  act. 
Noel  V.  Robmsony  1  Vem.  94.;  Doe  v.  Mahberley,  6C.^  P.  126. 

By  Devisee  or  Heir  of  Copyhold, 

A  devisee  of  copyhold  premises  must,  at  common  law,  adduce  the 
following  proofs  : 

1.  The  seisin  of  the  testator.  The  surrender  by  the  testator  to  the 
use  of  his  will  is  no  proof  of  his  seisin  ;  per  Taunton  J.,  in  Barfbot 
V.  Sadler^  WitUon  Sum,  Ass.  1831. 

2.  The  surrender  by  him  to  the  use  of  his  will.  As  between  sur- 
renderor and  surrenderee,  a  presentment  on  the  court  rolls  of  an  ad- 
DUttance,  as  upon  a  surrender  out  of  court,  is  primary  evidence  of  the 
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surrender  without  producing  the  original  surrender  and  without  regard 
to  the  stamp  upon  it.    Doc  v.  OUev^  12  A.  4"  ^*  481. 

3.  The  wdl  itself.  This,  before  the  late  statute,  need^not,  it  is  said, 
have  been  in  writing.  1  Walk.  Cop.  190.  A  recital  of  it  in  the  admit- 
tance is  not  eindenoe  as  between  heir  and  devisee.  B,  N,  P.  106. 
Nor  is  the  probate  admissible  evidence  of  it.  Archrr  v.  SUtierj  1 1  Sim. 
507.  Wills  of  customaiy  and  copjhold  land  must  now  be  executed 
with  the  same  formalities  as  freehold ;  7  Wro.  4<.y  and  1  Vict.  c.  26., 
s.  1.,  ant^f  p.  98. ;  and  a  will  so  executed  is  now  ^>od,  though  the  tes- 
tator may  not  have  surrendered  to  the  use  of  his  will ;  and  thoi^, 
being  entitled  as  heir,  devisee  or  otherwise,  he  may  not  have  been 
admitted  ;  and  though  there  may  be  no  custom,  or  only  a  linuted  cus- 
tom, to  devise  or  surrender  to  the  use  of  a  will;  sect.  3. 

4.  The  devisee  must  prove  his  own  admittance,  thou^  an  heir  may 
bring  ejectment  without  it. 

By  4  &  5  Vict.  c.  35.  (the  act  for  the  commutation  of  manorial  rights, 
&c.)  sect.86.,a  customarycourt  may  (after  31st  December  1841)  behdd 
without  the  presence,  or  even  the  existence,  of  any  copyholder ;  and  bjr 
8. 88.,  the  lord,  his  steward  or  deputy-steward,  mav  admit  at  any  time 
or  place  within  or  out  of  the  manor,  and  without  nolding  any  court ; 
and  by  sect.  90.  no  presentment  of  such  admittance  is  necessary.  By 
sect.  89.  the  lord,  &c.,  b  compellable  to  enrol  a  copy  of  any  will  or 
codicil  delivered  to  him,  and  the  entry  on  the  rolls  shall  be  taken  to  be 
made  in  pursuance  of  a  presentment  by  the  homage. 

The  late  statute,  3  &  4  Wm.  4.,  c.  106.,  amendmg  the  law  of  inherit- 
ance, extends  to  copyhold  and  customary  land.    ArUe^  p.  433. 

Proof  of  Admiiiance.]  Althoudi  in  ejectment  against  a  stranger  the 
heir  of  the  copyholder  (Doe  v.  HelSer^  3  T.  R.  169.,  Roe  v.  Hicks,  2 
Wih,  13.),  or  tne  grantee  of  the  reversion  of  a  copyhold  from  the  lord, 

iDoe  V,  Loveieu,  2  B.^r  A,  453.),  need  not  prove  an  admittance,  yet  a 
evisee,  being  a  purchaser,  must  prove  his  admittance.  The  admit- 
tance of  tenant  for  life  being  the  admittance  of  him  in  remainder 
(Aunc^me  v.  Auncebne,  Cro,  Jac.  31.),  a  devisee  in  remainder  has  only 
to  prove  the  admittance  of  the  tenant  for  life,  and  not  his  own  admit- 
tance. The  title  of  a  surrenderee  is  not  complete  before  admittance, 
which  he  must  prove ;  but  after  admittance  his  title  has  relation  to  the 
time  of  surrender  against  all  persons  but  the  lord  ;  and  he  may  there- 
fore recover  in  ejectment  upon  a  demise  laid  between  the  time  of  the 
surrender  and  admittance,  provided  the  admittance  be  before  the 
trial.  Doe  v.  Clapham^  1  T,  R.  600.  ;  Doe  v.  Hall,  16  Eatt,  208.  A  per- 
son, to  whom  an  original  grant  of  a  copyhold  is  made  by  the  lord,  is 
tenant  before  admittance.  Doe  v,  Wl^aker,  b  B.S^  Ad.  409.  An 
heir  may,  before  admittance,  devise  copyholds  descending  to  him. 
King  V,  Turner,  1  Mylne  8f  Jr..456.  But  not  an  unadmitted  devisee 
or  surrenderee  (before  the  late  act);  per  curiam  in  Doe  v.  hawa,  7 
if.  4*  ^«  21  l«f  213.  Where  an  admittance  was  entered  at  a  void  court, 
and  the  proceedings  of  that  court  regularly  entered  by  the  steward  on 
the  court  rolls,  it  was  held  sufficient ;  as  at  the  followmg  court  the  te- 
nants would  have  information  of  it.  Doe  v,  Whitaker,  o  B.  ^  Ad,  409. 
As  to  proof  of  surrender  and  admittance  by  the  court  rolls,  or  copy 
of  the  court  rolls,  of  the  manor,  see  ante,  p.  80.,  146.  The  identity 
of  the  parties  named  in  the  rolls  must  be  proved.  Doe  v.  Smith,  I 
Camp.  197. 
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By  Mortgagee. 

If  the  actiSn  be  brought  against  the  mortgagor  in  posaession  after 
default,  the  mortgagee  has  only  to  prove  the  execution  of  the  mort- 
gi^  deed  ;  and  a  demand  of  possession  is  unnecessary.  Doe  v.  Mmtey^ 
8  B.  4r  C.  767.;  Doe  v.  Gilet^  5  Bmg,  421.  And  the  mere  fact  of  the 
recdpt  of  interest,  as  such,  since  the  date  of  the  demise,  is  no  recog- 
nition of  a  lawful  possession  by  the  mortgagor  or  his  tenant,  so  as  to 
make  a  demand  necessary.  Doe  v,  CadufoUader,  2B  4  ^^*  473.  But  if 
the  mortgagee  treats  one,  who  occupies  under  a  demise  by  the  mortgagor 
since  the  mortgage,  as  his  tenant,  a  notice  may  become  necessary. 
Rogers  v.  Hum^reys^  4  il.  4*  -^^  313,  314. ;  Doe  v.  Hales,  7  Bing.  322. 
Notice  by  mortgagee  to  the  mortgagor's  tenant  in  possession  will  not 
alone  create  a  tenancy  between  them  without  attornment.  Evans 
V.  El&ot,  9  A.4r  -E,  342.  But  if  such  notice  ismot  repudiated,  it  may 
be  evidence  of  a  yearly  tenancy  at  the  former  rent  from  the  date  of  the 
notice.  Semb,,  Broum  r.  Storey,  1  M,  ^  G,  1 17.  Anagreement  that 
the  mortgagor  may  continue  to  hold  till  a  certain  day  fixed  for  payment 
operates  as  a  re-demise  till  that  day.  Wilkinson  v.  Hall,  3  New  Ca.  508. 
So  where  the  agreement  is  to  hold  till  default  in  payment  of  an  annuity. 
Doe  V.  Goldivin,  2Q,B.,  143.  See  also  Doe  v.  Day,  Uf,  147.  But  where 
it  was  agreed  that  the  mortgagor  should  pay  rent  to  the  mortgagee 
during  his  occupation,  provided  such  reservation  should  not  prejudice 
the  mortgagee's  right  to  enter  and  evict  upon  default,  it  was  neld  that 
the  mortgagee  mieht  eject  without  notice  to  quit,  though  he  had  dis- 
trained for  a  years  rent.    Doe  v.  Olley,  12  A.  4'  ^*  481. 

In  ejectment  by  mortgagee  against  the  assignee  (under  the  Lords' 
Act)  of  mortgagor,  a  letter  written  by  the  mortgagor  to  the  plaintiff*  be- 
fore the  assignment  is  evidence  against  the  defendant ;  and  it  shall  be 
presumed  to  be  written  at  the  time  of  its  date.  Doe  v,  Milbum,  2  M, 
8f  JV.  853. 

If  a  third  person  is  in  possession  by  a  title  prior  to  the  mortgage, 
the  plaintiff*  must  show  a  title  to  oust  him.  Tnus,  if  he  be  a  tenant 
from  vear  to  year  who  came  in  prior  to  the  mortgage,  the  lessor  of 
the  plaintiff*  must  prove  a  regular  notice  to  quit.  Doe  v.  Belcher,  3 
East,  449.  But  the  defendant,  being  either  the  mortgagor  or  one 
claiming  under  him,  cannot  set  up  a  title  in  a  third  party  prior  to  the 
mortgage.     Doe  v.  Vickers,  4f  A.  ^  E.  782.  ;  Doe  v.  Clifton,  ilfid.  809. 

A  mortgagee  of  turnpike  tolls  cannot  recover  in  ejectment,  unless 
the  power  to  mortgage  includes  the  toll  houses  and  gates.  Doe  v. 
GilbeH,  2  T.  R.  169. ;  Doe  v.  Lediard,  ^  B.  ^  Ad,  137.  And  trustees 
are  not  estopped  from  setting  up  their  want  of  authority.  Doe  v,  Gil" 
bertf  supra.  A  power  given  to  a  railway  company  to  mortgage  "  the 
undertaking,  with  all  tolls,"  &c.,  will  not  enable  the  inortgagee  to 
recover  the  railway  in  ejectment.    Doe  v,  St.  Helenas  Railway    Co.j 

2  Q.  B.  364. 

In  order  to  prove  the  execution  of  a  mortgage  by  the  trustees  of  a 
turnpike  road,  it  is  enough,  under  the  General  Turnpike  Act  3  G.  4. 
c.  126.  s.  134.,  to  shew  that  the  trustees  acted  as  such,  and  that  there 
was  an  order  for  their  appointment,  without  shewing  the  actual  ap« 
pointment.    Doe  v.  HareSy  4t  B.^  Ad.  435. 
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Astothedateof  thedenuse,  8eean/^,p.412.    As  to  eflfect  of  Statute 
of  limitatioas  in  the  case  of  mortgageB,  aee/NMf,  Defiemet,  p.  452. 

By  Execution  CraSior^ 

Tenant  by  elegit  must  prove :  1.  The  judgment ;  2.  The  elegit  issued 
upon  it ;  and,  3.  The  inquisition  and  return  thereupon.  B.  2^.  P.  104w 

An  examined  copy  of  the  judgment  roll,  containing  the  award  of 
elegit  and  the  return  of  the  inquisition,  is  sufficient,  without  proving  a 
copy  of  the  degit  and  of  the  inquisition.  Bamtbottom  v.  Budkkmntt 
2  if.  Sf  S,  565.  So  the  original  writ  of  elegit  is  admissible,  thou^ 
there  may  be  no  award  on  the  judgment  roll.  Pack  v.  Tarpleyf  9  ^.  4* 
E.  468.  If  the  sheriff's  return  do  not  state  that  he  has  set  out  a 
moiety  by  metes  and  bounds,  it  is  bad,  and  the  objection  may  be  taken 
at  the  trial.  Fenny  v,  Durrani,  \  B.  S^  A.  40.  Although  a  third  per- 
son be  in  possession  of  the  land  extended,  it  is  sufficient  to  prove  a 
primajade  title  in  the  debtor ;  and  it  lies  upon  the  tenants  in  posses- 
sion to  shew  that  their  title  is  anterior  to  the  judgment.  Doe  v.  Owen, 
2  a  4-  J.  71. 

Where  the  lessor  of  the  plaintiff  is  vendee  of  the  sheriff  under  a 
Ji.  fa,,  it  is  sufficient  for  him,  in  ^ectment  against  the  defendant  in 
the  first  action,  to  produce  the  Ji.  fa.,  without  proving  the  judgment. 
But  it  is  otherwise  as  against  a  stranger.  Doe  v.  Murleu^  6  M.  4*  & 
110.  Where  the  sheriff's  vendee  is  also  the  plaintiff  at  whose  suit  the 
writ  was  issued,  and  not  a  mere  stranger,  he  must  also  prove  the  judg- 
ment ;  for  he  is  privy  to  it,  and  if  there  be  none  the  writ  would  be  a 
nullity  as  against  him.  Doe  v.  SnM,  Holt,  N.  P.  €.  589.  S.  C. 
2  SUurk.  199. 

A  sale  by  the  sheriff  without  a  written  assignment  passes  no  pro- 
perty, and  the  estate  remains  in  the  debtor,  who  may  therefore  eject  the 
cremtor  in  possession.    Doe  v.  Jones,  9  M.  4*  W*  372. 

The  confession  in  the  consent  rule  does  not  preclude  the  defendant 
firom  setting  up,  by  way  of  defence,  that  the  land  is  held  on  a  public 
trust,  and  is  therefore  exempt  from  sdzure  under  execution.  Doe 
V.  Roe,  1  Q.  B.  700. 

By  Guardian. 

In  ejectment  by  a  ouardian  in  socase,  the  lessor  of  the  plaintiff  must 
prove  the  seisin  of  the  ancestor  of  tne  heir ;  that  he  has  left  an  heir, 
who  is  under  the  age  of  fourteen  ;  and  that,  among  the*  relations 
to  whom  the  inheritance  cannot  descend,  he  himself  is  the  next  of 
blood  to  such  heir.  The  late  act  for  amending  the  law  of  descent,  by 
making  lineal  ancestors  and  others  capable  of  inheriting,  who  could  not 
before  have  succeeded  as  heirs,  will  hereafter  make  it  difficult  to  find  such 
a  relation.  It  seems  necessary  to  prove  that  the  heir  was  under  the  age 
of  fourteen  at  the  time  of  the  demise  laid  in  the  declaration.  2  pSl 
Ev.  250. ;  Doe  v.  Bell,  5  T.  B.  471. 

In  ejectment  by  a  guardian  appointed  by  deed  or  will  according  to 
12  Car.  2.  c.24.  s.  8,  9.,  the  title  of  the  deceased  father  must  be 
proved  ;  the  minority  of  the  ward  at  the  time  of  the  demise  laid  in  the 
declaration  ;  and  the  due  execution  of  the  will  or  deed.  2  Phill.  Ev, 
251.  Where  the  appointment  is  by  will^  it  must  now  be  executed  agree- 
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ably  to  s.  9.  of  7.  Wm,  4^  and  I  Vict.  c.  26.     Ftde  anie^  «  Proof  of 
WUitr  p.  98. 

By  Executor  or  Adrnhmtrator, 

In  ejectment  by  an  executor  or  administrator,  the  lessor  of  the  plaintiff 
must  prove:  1.  The  leasehold  title  of  his  testator  ;  2.  The  testator's 
death  ;  3.  The  probate  or  grant  of  administration. 

The  leasehold  title  may  be  shewn  by  producing  and  proving  the  lease 
in  the  usual  way  ;  see  arite^  p.  87. 

The  death  of  the  termor  is  proved  by  parol  evidence  ;  or  by  proof 
of  the  raster  of  burial  and  identity  of  the  party  deceased.  See  ante^ 
p.  26.9  ^f  1^*»  1^«  '^bc  probate  or  letters  of  administration  are  not 
of  themselves  evidence  of  the  decease  ;  antc^  p.  142. 

As  to  proof  of  the  probate  or  grant  of  administration,  see  ante, 
p.  81. 

Administration  when  granted  is  said  to  relate  back  to  the  intestate's 
death.  Com.  Dig.  Adnwmiration  (B.  10.).  And  this  doctrine  of  rela* 
tion  is  supported  by  Thorpe  v.  Stattwood,  1  Vowl.  4*  L.  24.,  and  Patten 
V.  PaiteUf  1  Ale.  4*  Nap.  493.  But  the  contrary  was  laid  down  in  Woolley 
V.  Clark,  5  B.  <$•  A.  745.  In  3  &  4  Wm.  4.  c.  27.  s.  6.  {post,  p.  446.) 
administration  is  expressly  made  to  relate  back  to  the  death  for  the 
purposes  of  that  act. 

The  term  is  vested  in  the  executor  from  the  death  of  the  testator, 
and  the  executor  may  therefore  recover  on  a  demise  laid  between  the 
time  of  the  testators  death  and  of  the  probate.  Com.  Dig.  Admi- 
nittration,  (B.  10.) 

By  Parson. 

In  ejectment  by  a  parson  for  the  recovery  of  the  parson ase-house, 
glebe,  or  tithes,  where  he  does  not  claim  in  the  character  of  landlord, 
or  where  the  defendant  is  not  otherwise  estopped  from  disputing  his 
title,  he  must  show  his  title  by  proving  presentation,  institution,  and 
induction  ;  but  he  need  not  prove  title  m  the  patron.  Heath  v.  Pryn, 
1  Vent.  14.  ;  B.  N.  P.  105.  If  the  presentation  was  by  parol,  it  may  be 
proved  by  a  person  who  was  present  and  heard  it.  B.  v.  Eriswell, 
3  T.  R.  723.  -But  a  presentation  by  a  Corporation  must  be  in  writing 
under  the  common  seal ;  Gib.  Codex^  794.,  and  must  therefore  be 
proved  by  proof  of  the  seal ;  antcy  p.  87.  The  institution  may  be  proved 
by  the  letters  testimonial  of  institution,  or  by  the  official  entry  in  the 
public  registry  of  the  diocese,  which  ought  regularly  to  record  the  time 
of  the  institution,  and  on  whose  presentation  ;  ibid,  813. ;  in  which 
case  it  would  seem  to  be  evidence  of  the  presentation  as  well  as  of  the 
institution.  2  PAi//.  Ev.  257.  So  the  letters  of  institution  of  a  party 
reciting  the  cession  of  his  predecessor,  followed  by  induction,  are  suf- 
ficient evidence  of  the  cession.  Doe  v.  Carter,  R.  4*  M.  238.  The 
induction  may  be  proved  either  by  some  person  who  was  present  at  the 
ceremony,  or  by  the  indorsement  on  the  mandate  directed  by  the  ordi- 
nary to  the  archdeacon,  or  by  the  return  to  the  mandate,  if  a  return 
has  been  made.  2  Phill.  Ev.  257. ;  Chapman  v.  Beard,  3  Anst.  942. 
The  lessor  of  the  plaintiff  will  not  be  reouired  to  prove  that  he  has 
taken  the  requisite  oaths,  or  declared   nis  assent   to  the  book  of 
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comnian  prayer  accordiog  to  the  act  of  oiufiDnnity.  PcmH  v,  MUbank, 
2  W.  BL  851. ;  AcconL  3  East,  199.  Some  etidcace  most  be  given  that 
the  proper^  to  be  recovered  is  church  property  ;  as  that  the  premises 
were  occupied  by  a  former  inciUBbeDt,  &C.  2  PluiL  Ev,25S.  The  parson 
may  bring  gectment  against  a  tenant  from  year  to  year  of  the  glebe 
land,  thoij^  the  current  year  of  the  tenancy  created  by  his  predecessor 
is  unexpired,  and  no  notice  to  quit  has  been  pven.  Doe  v.  Carter^ 
R.  4-  ilil  237. 

Defence  to  Sjedwiemi^  gemeraify. 

The  common  consent  rule  binds  the  defendant  to  admit  every  thing 
stated  in  the  declaration*  except  the  title  of  the  lessor  of  the  plaintift 
His  only  defence,  therefore,  is  to  show,  under  the  general  issue,  that  the 
plaintiff  had  no  such  title  as  gave  him  a  right  of  entry  at  the  time  at 
which  the  demise  is  alleged  to  have  been  made  to  the  nominal  phdntiC 
The  new  rules  of  pleading  do  not  touch  this  form  of  action. 

When  the  defendant  in  ejectment  has  a  pght  to  begin,  see  nalr, 
p.  177. 

Where  a  party  defends  an  ejectment  as  landlord,  and  the  occupiers  of 
the  premises  have  suffered  judgment  by  dcfiuilt,  he  cannot  olject  that 
they  have  not  received  notice  to  quit  fit>m  the  lessors  of  the  plaintiff 
Doe  V,  Creed,  5  Bmg.  327.  But  where  A.  defends  as  landlord  and  B.  as 
tenant,B.  is  not  pVeduded  firom  shewing  an  outstanding  tenancy  under  the 
joint  demise  of  the  lessor  of  the  plaintiff  and  A.,  who  were  tenants  in 
common.  Doe  v.  Horn,  3  M,  4r  W.  333.  One  who  defends  as  landlord 
cannot  rely  upon  any  title  which  the  tenant  would  be  estopped  from 
settine  up.    Doe  v,  Smythe,  ^M.S^  S.  347. 

A  defeadant  in  ejectment  under  the  usual  consent  rule  cannot  insist 
that  a  verdict  shall  be  entered  for  him  as  to  part  of  the  premises.  The 
plaintiff  has  a  general  verdict,  and  takes  possession  at  nis  peril.  Doe 
o.  Rhodet,  W  M.  ^  W.  600. 

Statute  of  Limitations,]  The  period  of  limitation  in  the  action  of 
ejectment  was  formerly  govemea  by  the  21  Jac.  1.  c.  16.,  but  now  by 
by  the  3  &  4  W.  4.  c.  27.,  which  specifies  in  detail  the  various  periods 
at  which,  in  different  cases,  the  statute  shall  begin  to  operate,  and  the 
manner  in  which,  by  the  acknowledgment  of  tne  party,  its  operation 
may  be  prevented.  In  the  following  extracts  from  it,  the  sections  are 
not  to  be  taken  as  transcribed  verbatim,  except  where  inverted  commas 
are  used. 

The  first  section  is  an  interpretation  clause,  and  provides,  that  except 
where  the  context  excludes  such  construction,  the  words  used  in  the 
act  are  to  be  interpreted  as  follows  : 

Land,  —  means  manors  and  all  corporeal  hereditaments,  and  tithes 
(other  than  tithes  belonging  to  spiritual  or  eleemosynary  corpor»- 
tions  sole),  whether  fieehold,  chattel,  copyhold,  or  of  any  othtf 
tenure. 
Rent, — means  heriots  and  all  suits  and  services  for  which  distress  lies, 
annuities  and  periodical  sums  charged  on  land  (except  moduaes 
and  corporations  belonging  to  such  sole  corporations  as  above). 
Person  through  whom  another  dmims,  —  means  the  person  by,  through, 
under,  or  by  the  act  of  whom,  the  claimant  is  entitled,  as  heir, 
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issue  in  tail,  tenant  by  courtesy  and  in  dower,  successor,  special  or 
general  occupant,  executor,  administrator,  legatee,  husband,  as- 
signee, appointee,  devisee,  or  otherwise,  and  any  person  entitled 
to  an  estate  or  interest  to  which  the  claimant  became  entitled,  as 
lord  by  escheat. 
Person,  —  means  any  body  politic,  corporate,  or  collegiate,  or  a  class  of 
creditors,  or  other  peAfons,  as  well  as  an  individual ;  and  every 
word  importing  the  singular  number  shall  extend  to  several  persons 
or  things  as  well  as  one ;  and  everv  word  importing  the  masculine 
gender  only  shall  extend  to  a  female  as  well  as  a  male. 

Sect.  8.  No  Land  or  Rent  to  be  recovered  but  unihhi  twenty  years 
after  the  Right  of  Action  accrued  to  the  Clmmant  or  some  Person  whose 
Estate  he  dtams,]  '*  After  the  31st  of  December,  1833,  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent  but  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress  or  to  brins  such  action  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or 

"  If  such  right  shall  not  have  accrued  to  anv  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or  to  bring  such  action  shall  have  first 
accrued  to  the  person  making  or  bringing  the  same. 

Sect.  3.  When  the  R^ht  shail  be  deemed  to  have  accrued.]  **  The  right 
to  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land  or 
rent  shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter 
is  mentioned,  that  is  to  say : 

*'  When  the  person  clfuming  such  land  or  rent,  or  some  persons 
through  whom  he  claims,  shall,  in  respect  of  the  estate  or  mterest 
claimed,  have  been  in  possession  or  in  receipt  of  the  profits  of  such  laud, 
or  in  receipt  of  such  rent,  and  shall  while  entitled  thereto  have  been 
dispossessed,  or  have  discontinued  such  possession,  or  receipt,  then  such 
rignt  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dispos-. 
session,  or  discontinuance  of  possession,  or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received. 

*'  When  the  person  claiming  such  land  or  rent  shall  claim  the  estate 
or  interest  of  some  deceased  person  who  shall  have  continued  in  such 
possession  or  receipt  in  respect  of  the  same  estate  or  interest  until  the 
time  of  bis  death,  and  shall  have  been  the  last  person  entitled  to  such 
estate  or  interest  who  shall  have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  death. 

**  When  the  person  claiming  such  land  or  rent  shall  claim  in  respect 
of  an  estate  or  interest  in  possession  granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other  than  a  will)  to  him,  or  some  person 
through  whom  he  claims,  by  a  person  being  in  respect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in 
the  receipt  of  the  rent,  and  no  person  entitled  under  such  instrument 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the  person  claiming 
as  aforesaid,  or  the  person  through  whom  he  claims,  became  entitled  to 
iuch  possession  or  receipt  by  virtue  of  such  instrument. 

"  When  the  estate  or  interest  claimed  shall  have  been  an  estate  or 
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interest  in  reversion  or  remainder,  or  other  future  estate  or  interest, 
and  no  person  shall  have  obtained  the  possession  or  receipt  of  the  profits 
of  such  land  or  the  receipt  of  such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  at  which  such  estate  or  interest  became  an  estate  or  interest  in 
possession. 

*'  When  the  person  claiming  such  land  or  rent,  or  the  person  through 
whom  he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture 
or  breach  of  condition,  then  such  right  shall  be  deemed  to  liave  first 
accrued  when  such  forfeiture  was  incurred  or  such  condition  was 
broken." 

Sect.  4.  Where  Advantage  of  Forfeiture  is  not  taken  by  Remamdemutn^ 
he  shall  have  a  new  Bight  when  his  Estate  comes  into  Possession.]  When 
any  right  to  make  an  entry,  &c.,  by  reason  of  any  fi>rfeiture  or  breach 
of  condition  shall  have  first  accrued  in  respect  of  any  estate  or  interest 
in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been  re- 
covered by  virtue  of  such  right,  the  right  to  make  an  entry,  Sec,  shall 
be  deemed  to  have  first  accrued  when  the  estate  or  interest  shall  have 
become  an  estate  or  interest  in  possession,  as  if  no  such  forfeiture  or 
breach  of  condition  had  happened. 

Sect.  5.  Reversioner  to  have  a  new  Right.]  A  right  to  make  an  entry, 
&c.  shall  be  deemed  to  have  first  accrued,  in  respect  of  an  estate  or 
interest  in  reversion,  at  the  time  at  which  the  same  shall  have  become 
an  estate  or  interest  in  possession  by  the  determination  of  any  estate  in 
respect  of  which  the  land  shall  have  been  held,  or  the  rent  received,  not- 
withstanding the  person  claiming  such  land,  shall,  at  any  time  previously 
to  the  creation  of  the  estate  which  shall  have  determined,  have  been  in 
possession,  or  in  receipt  of  such  rent. 

Sect.  6.  For  the  purposes  of  the  act  an  administrator,  claiming  the 
estate  or  interest  of  the  deceased,  shall  be  deemed  to  claim  as  if  there 
had  been  no  interval  of  time  between  the  death  and  the  grant  of  the 
letters  of  administration. 

Sect.  7.  In  the  case  of  a  Tenant  at  WtU,  the  Right  shall  be  deemed 
to  have  accrued  at  the  end  of  one  Year,]  When  any  person  shall  be  in 
possession,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto,  to  make  an  entry,  &c.  shall  be  deemed 
to  have  first  accrued  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have  deter- 
mined :  Provided  always,  that  no  mortgagor  or  cestui  que  trust  shall  be 
deemed  to  be  a  tenant  at  will,  within  the  meaning  of  tliis  clause,  to  his 
mortgagee  or  trustee. 

Sect.  8.  No  Person,  after  a  Tenancy  from  Year  to  Year,  to  have  any 
Right  but  from  t/te  end  of  the  first  Year  or  last  Payment  of  Rent,]  When 
any  person  shall  be  in  possession,  or  in  receipt  of  any  rent,  as  tenant 
from  year  to  year  or  other  period,  without  any  lease  in  writing,  the 
right  of  the  person  entitled  subject  thereto,  to  make  an  entry,  &c., 
shall  be  deemed  to  have  first  accrued  at  the  determination  of  the  first 
of  such  years  or  other  periods,  or  at  the  last  time  when  any  rent 
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payable  in  respect  of  such  tenancy  shall  hare  been  received  (which 
shall  last  happen). 

Sect.  9.  Where  Bent  amountiag  to  iOs,,  reserved  by  a  Lease  in  Writ' 
ing,  shail  have  been  unrongfuUy  received,  no  Bight  to  accrue  on  the  Deter* 
mination  of  the  Lease,]  When  any  person  shall  be  in  possession,  or  in 
receipt  of  an^  rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent  of 
twenty  shillings  or  upwards  shall  be  reserved,  and  the  rent  reserved 
shall  have  been  received  by  some  person  wrongfully  claiming  to  be 
entitled  to  such  bind  or  rent  in  reversion  immediately  expectant  on  the 
determination  of  such  lease,  and  no  payment  in  respect  of  the  rent  re- 
served shall  afterwards  have  been  made  to  the  person  rightfully  entitled 
thereto,  the  right  of  the  person  entitled  to  such  land  or  rent,  subject  to 
such  lease,  to  make  an  entry,  &c.  after  the  determination  of  the  lease, 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent  re- 
served was  first  so  received  by  the  person  so  wrongfully  claiming ;  and 
no  such  right  shall  be  deemed  to  have  first  accrued  upon  the  determina- 
tion of  the  lease  to  the  person  rightfully  entitled. 

Sect.  10.  That  no  person  shall  be  deemed  to  have  been  in  possession 
of  any  land  within  the  meaning  of  this  act  merely  by  reason  of  having 
made  an  entry  thereon. 

Sect.  11.  No  continual  or  other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry  or  distress  or  of  bringing  an 
action. 

Sect.  12.  Possession  or  receipt  of  more  than  his  share  by  one  co- 
parcener, joint-tenant,  or  tenant  in  common,  for  his  own  ben^t  or  that 
of  a  third  person,  shall  not  be  deemed  to  be  the  possession,  &c.  of  his 
coparceners,  &c. 

Sect.  1 3.  Possession  or  receipt  bv  a  younger  brother  or  relation  of 
an  heir  shaU  not  be  deemed  to  be  the  possession  or  receipt  of  by  the 
heir. 

Sect.  14.  Acknowledgment  in  writing  given  to  the  Person  entitled,  or 
his  Agent,  to  be  equivalent  to  Possession  or  Beceipt  o/BentJ]  When  any 
acknowledgment  of  the  title  of  the  person  entitled  shall  have  been 
given  to  him  or  his  agent  in  writing  signed  bv  the  person  in  possession 
or  in  receipt  of  the  profits  or  rent,  then  such  possession  or  receipt  of 
or  by  the  person  by  whom  such  acknowled^ent  shall  have  been  given 
shall  be  deemed  to  have  been  the  possession  or  receipt  of  or  by  the 
persons  to  whom  such  acknowledgment  shall  have  been  given,  and 
the  right  of  such  last-mentioned  person  to  make  an  entry  or  distress  or 
brinff  an  action,  shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledgments,  was 
given. 

Sect.  15.  Where  Possession  is  not  adverse  at  the  Time  of  passing  the 
Act,  the  Bight  shall  not  he  barred  until  the  end  of  Five  Years  afterwards,'] 
When  no  such  acknowledgment  shall  have  been  given  before  the  pass- 
ing of  this  act,  and  the  possession  or  receipt  of  the  profits  or  the  rent, 
shall  not  at  the  time  of  passing  of  this  act  (t.  e,  on  24th  July,  1833) 


448  EJeeimenL  —  SiaiuieofLimiiaiitmt. 

have  been  adTerae  to  the  right  or  title  of  the  penoo  chiiming  to  be 
entitled  thereto,  then  such  person  may,  notwithstanding  the  period  of 
twenty  years  shall  have  expired,  make  an  entry  or  distress  or  bring 
an  action  at  any  time  withm  five  years  nest  aner  the  passing  of  this 
act. 

Sect.  16.  Penons  wider  DtnMKUf  of  Infiauy,  lAmaey,  Coveriure^  or 
beyond  Seas^  and  their  RepreteniaHoeMf  to  be  allowed  Ten  Yeart  from  Ae 
Temunatkm  of  their  IH$abUUy  or  Death.]  If  at  the  time  at  which  die 
right  of  any  person  to  make  an  entry,  &c,  shall  have  first  accrued 
such  person  shall  have  been  under  any  of  the  following  disabilities, 
(that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of 
mind,  or  absence  beyond  seas,  then  such  person  may,  notwithstand- 
ing the  period  of  twenty  years  shall  have  expired,  make  an  entry, 
&c.,  at  any  time  within  ten  years  next  after  toe  time  at  which  the 
person  to  whom  such  right  first  accrued  shall  have  ceased  to  be 
under  any  such  disability,  or  shall  have  died  (which  shall  have  first 
happened). 

Sect.  17.  provides  that  the  entry,  distress,  or  action  shall  be  made 
or  brought  at  all  events  within  forty  years  after  the  right  accrued, 
although  the  disability  may  have  continued  during  the  whole  of  that 
time. 

Sect.  18.  provides  that  when  any  person  shall  be  under  any  of  the 
above  disabihties  at  the  time  at  which  his  right  first  accrued,  and  shall 
die  under  such  disability,  no  time  beyond  the  period  of  twenty  years 
next  after  the  right  first  accrued,  or  the  period  of  ten  years  next  after 
his  death,  shall  be  allowed  by  reason  of  any  disability  of  any  other 
person. 

Sect.  19.  provides  that  no  part  of  the  United  Kingdom,  nor  the 
Islands  of  man,  Guernsey,  Jersey,  AJdemey,  or  Sark,  nor  any  island 
acljacent,  shall  be  deemed  to  be  beyond  seas  within  the  meaning  of  the 
act. 

Sect.  80.  When  the  Bight  to  an  Estate  m  Poaeision  it  barred,  the 
Right  of  the  tame  Person  to  future  Etiaiet  thall  alto  be  barred.]  When  the 
right  of  any  person  to  an  estate  or  interest  in  possession  shall  have 
been  barred  by  the  determination  of  the  period  limited  in  such  case, 
and  he  shall  at  any  time  during  the  said  period  have  been  entitled  to 
any  other  estate,  mterest,  right,  or  possibility,  in  reversion,  remainder 
or  otherwise,  in  the  same  land,  &c.,  no  entr^,  &c.,  shall  be  made  by 
him,  or  any  person  claiming  through  him,  in  respect  of  such  other 
estate,  &c.,  unless  in  the  mean  time  such  land,  &c.,  shall  have  been 
recovered  by  some  person  entitled  to  an  estate,  limited  or  taking  efiect 
after,  or  in  defeasance  of,  the  estate  or  interest  in  possession. 

Sect.  21.  When  tenant  in  tail  is  banned  by  this  statute,  all  persons 
whose  estate  he  might  have  barred,  are  also  precluded  firom  their 
entry,  (Ustress,  or  action. 

Sect.  22.  Pottetnon  adverse  to  a  Tenant  in  Tail  shall  run  on  agtdntt 
*he  Remainderman  whom  he  might  have  barred.]   When  a  tenant  in  tail. 
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entitled  to  recoTer  the  land,  shall  have  died  before  the  expiration  of  the 
period  applicable  to  such  case,  no  person  claiming  any  estate  which 
such  tenant  in  tail  might  lawfully  have  barred,  shall  make  an  entry,  &c. 
but  within  the  period  during  which,  if  such  tenant  in  tail  had  continued 
to  live,  he  might  have  made  such  entry,  &c. 

Sect.  23.  Where  there  thall  have  been  Poueuhn^  under  an  Aisvrance 
by  a  Tenant  in  Tail,  which  shall  not  bar  the  Remainders,  they  shall  be 
barred  at  the  end  of  Twenty  Tears  after  the  time  when  the  Asswrance, 
if  then  executed,  wotdd  have  barred  them,]  When  a  tenant  in  tail  shall 
have  made  an  assurance,  which  shall  not  operate  to  bar  an  estate  to 
take  effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall 
by  virtue  of  such  assurance,  be  in  possession  of  such  land,  &c.,  and  the 
same  person,  or  any  other  person  whatsoever  (other  .than  some  person 
entitled  to  such  possession  in  respect  of  an  estate  which  shall  have 
taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall  continue  in 
such  possession  for  the  period  of  twenty  years  next  after  the  com- 
mencement of  the  time  at  which  such  assurance,  if  it  had  then  been 
executed  by  such  tenant  in  tail,  would,  without  the  consent  of  any 
other  person,  have  operated  to  bar  such  estate  then  at  the  expiration 
of  such  period  of  twenty  years  the  assurance  shall  be  effectual  against 
any  person  claiming  any  estate,  &c.,  to  take  effect  after  or  in  defeasance 
of  tne  estate  tail. 

Sect.  29.  No  lands  or  rents  are  to  be  recovered  by  ecclesiastical  or 
eleemosynary  corporations  sole  but  within  two  incumbencies,  and  six 
years,  or  sixty  years. 

Sect.  34.  7^  right  of  the  party  out  if  possession  ejetingui^iedj]  At  the 
determination  of  tne  period  limited  by  the  act  for  making  an  entry  or 
distress,  or  bringing  any  action,  the  right  and  title  to  the  land,  rent,  or 
advowson  for  the  recovery  whereof  an  entry,  distress,  or  action  might 
have  been  made  or  brought  within  such  period,  shall  be  extinguished. 

Sect.  35.  Receipt  of  Rent  to  be  deemed  Receipt  of  Profts.]  "  That 
the  receipt  of  the  rent  payable  by  any  tenant  from  year  to  year,  br 
other  lessee,  shall,  as  against  such  lessee  or  any  person  claiming  under 
him  (but  subject  to  tne  lease),'  be  deemed  to  be  the  receipt  of  the 
profits  of  the  land  for  the  purposes  of  this  act." 

Sect.  39.  -  No  descent  cast,  discontinuance,  or  warranty  after  the  Slst 
December,  1833,  shall  toll  or  defeat  any  right  of  entry  or  action. 

Cases  that  occurred  be/ore  the  above  statute,]  In  order  to  render  the 
statute  of  limitations,  21  Jac  1.,  a  bar  in  ejectment,  the  defendant 
roust  have  proved  an  adverse  possession  for  twenty  years.  The  words, 
**  adverse  possession  '*  are  not  in  the  statute ;  but  the  doctrine  is  a 
consequence  of  it.  The  statute  forbids  an-  entry,  except  within  twenty 
years  after  the  right  first  accrued.  If,  therefore,  the  person  out  of 
possession  has  by  contract,  &c.,  precluded  himself  from  entry,  the 
statute  does  not  apply.  So  also  it  cannot  apply  where  the  party 
already  has  that  which  the  statute  was  intended  to  give,  i. «.,  actual  or 
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constructive  possession.  Hence  it  only  operates  as  a  bar  where  an- 
other is  in  possession  without  the  consent  or  contract  of  the  person 
entitled  to  a  jpresent  right  of  entry.  There  is  no  adverse  possession 
in  the  followmg  cases : 

1.  Where  the  possession  of  the  occupier  is  the  possession  of  the 
lessor  of  the  plaintiff;  as,  formerly,  where  a  younger  son  entered  by 
abatement  on  the  death  of  his  fiither  and  died  seised,  this  possession 
was  not  adverse  to  the  title  of  his  elder  brother.  Co,  IMi.  243.  a.  So 
the  possession  of  one  copartner,  joint-tenant,  or  tenant  in  common, 
was  not  adverse  to  the  title  of  his  co-tenant ;  JF'ord  v.  Grey,  6  Mod. 
44. ;  Doe  v.  Hulse,  3  B.  ^  C,  757. ;  unless  there  had  been  an  actual 
ouster,  see  ante,  p.  416.  But  the  law  is  now  altered  in  both  these 
instances  by  the  late  statute.    Sections  12.  and  13.,  supra,  p.  447. 

2.  There  is  no  adverse  possession  where  the  estate  of  the  party  in 
possession,  and  that  of  the  lessor  of  the  plaintifi^  form  parts  of  one  and 
the  same  estate.  Thus  the  possession  of  the  particular  tenant  is  never 
adverse  to  the  title  of  him  in  remainder  or  reversion.  Taylor  v.  Horde, 
1  Burr,  60.  ;  Fhher  v.  ProMser,  Cowp.  218.  See  also  2><Nr  v.  Brightwen, 
10  East,  583.  Where  the  relation  of  landlord  and  tenant  can  be  in>> 
plied,  the  statute  will  not  run  ;  Roe  v.  Ferrars,  2  B,  ^  P,  542. ;  nor 
where'  the  party  in  possession  is  tenant  at  sufferance.  Doe  v,  Huli,  2 
D.^B.38. 

3.  There  is  no  adverse  possession  where  the  relation  of  trustee  and 
cestui  que  trust  subsists  between  the  parties.  Keene  v,  Deardon,  8 
£asi,  248.  Nor  between  mortgagor  ana  mortgagee,  unless  th&re  be  a 
renunciation  or  other  adverse  holding  commenc^  by  the  mortgagor. 
Doe  V.  WUlianu,  5  A.  ^  E.  291.  296. ;  Hail  v.  Doe,  5  B.  ^  A.  687. 

Where  a  jointress  for  life  married  again  and  joined  her  second  hu^ 
band  in  levying  a  fine,  who  survived  her  and  held  the  land  twenty 
years,  this  was  held  a  bar  to  ejectment  by  the  reversioner,  though  the 
fine  was  void.  Doe  v,  Gregory,  2  A.^  E,  14.  Declarations  of  the 
deceased  occupier  against  his  interest,  tending  to  show  his  possession 
not  to  be  adverse,  are  admissible.  Doe  v.  Harhrow,  3  A,^  E.  67. 
The  vendee  of  land  who  is  let  into  possession,  but  has  never  completed 
the  purchase,  has  no  adverse  possession  as  against  his  vendor  ;  Doe  v, 
Edgar,  2  New  Ca,  498. ;  unless  he  refuses  to  give  up  possession  or  to 
pay  interest  on  the  purchase  money.  «S'.  C.  S,  502,  503.  Upon  the 
expiration  of  a  lease  for  lives  the  lessor  granted  another  lease ;  at  this 
time  W.  was  in  possession  and  continued  so  for  twenty  years,  claiming 
to  hold  under  the  first  lease  on  the  ground  that  it  was  still  subsisting ; 
held  that  his  possession  under  such  claim  was  not  adverse.  R.  v,  Aj> 
bridge,  2  A.  ^  E.  520. 

If  a  cottage  be  built  on  the  lord's  waste  in  defiance  of  him,  twenty 
years*  undisturbed  possession  of  such  cottage  will  be  a  bar  to  him.  But 
if  built  at  first  witn  the  lord's  permission,  or  if  any  acknowledgment 
has  been  since  made,  the  statute  will  not  run.  Thus  where  the  de- 
fendant had  inclosed  a  small  piece  of  waste  land  by  the  side  of  a  high- 
way, and  had  occupied  it  for  thirty  years  without  payinj^  any  rent,  but 
at  the  expiration  of  that  time  the  owner  of  the  adjoining  land  de- 
manded 6a.  rent,  which  the  defendant  paid  on  three  several  occasionSy 
it  was  held  that  these  payments,  in  the  absence  of  other  evidence,  were 
conclusive  to  show  that  the  defendant's  occupation  began  by  permis- 
sion of  the  owner  of  the  adjoining  land.    Doe  v,  Wiikmon,  3B»4^C, 
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413. ;  accord.  Doe  v,  Clark,  8  J9.  4*  C.  717.  It  appears  not  to  be  de- 
cided whether  twenty  years'  possession  of  premises,  which  a  lessee  has 
gained  by  encroachment  on  the  lessor's  adjoining  waste,  will  be  a  bar  to 
an  ejectment  brought  for  such  premises  by  his  lessor  after  the  expira- 
tion of  the  tenancy.  Perryn  B.,  and  Heath  and  Buller  Js^  are  said  to 
have  ruled  that  the  lessor  was  entitled  to  recover  ;  see  Doe  v,  Dawes,  1 
Ewp,  461.;  Graham  B.,  in  Bryan  v,  Winwood,  1  Taunt,  208.;  and 
Parke  B.,  in  Doe  v,  Bees^  6C.4r  P-  610. ;  and  see  Doe  v.  Fuller,  1  Tyr. 
^Gr,  17.  On  the  other  hand.  Lord  Kenyon  laid  it  down  that  if  a  tenant 
incloses  part  of  a  waste,  and  is  in  possession  thereof  so  long  as  to 
acquire  a  possessory  right  to  it,  such  mclosure  does  not  belong  to  the 
landlord,  at  least  unless  the  tenant  has  acknowledged  that  he  held  such 
inclosed  part  of  his  landlord*  Doe  r.  MulUner,  1  Etp.  460. ;  and  see 
Attorney  General  v,  FuUerton,  2  Vet,  ^  B,  263.  And  according  to 
some  later  opinions  expressed  at  Nisi  Prius,  wherever  the  tenant  en- 
closes some  land  adjoining  the  demised  premises,  and  occupies  it  as 
parcel  of  them,  such  enclosure  is  presumed  to  be  for  the  benefit  of  the 
landlord,  and  not  adversely  to  him.  Doe  v.  Williams,  7  C.  4*  P.  332. ; 
Doe  V.  Murrell,  8  C.  4-  P.  134. 

When  the  statute  has  once  begim  to  run,  no  subsequent  disability 
will  stop  its  operation.  Under  the  21  Jac.  I.  it  was  held  that  the 
saving  clause  only  extended  to  the  persons  to  whom  the  right ^ri< 
descended.  Doe  v.  Jonet,  4  T.  i2.  310.  It  was  held  in  Doe  v,  Jesson, 
6  East,  80.,  that  the  word  death,  in  the  saving  clause  of  the  statute, 
referred  to  the  death  of  the  person  to  whom  the  right  first  accrued, 
and  who  died  under  disability,  and  that  the  heir,  though  under  disa- 
bility, must  enter  within  ten  years  from  that  time  ;  but  in  a  later  case 
the  court  of  C.  P.  were  of  opinion  that  the  heir  has  ten  years  afler  his 
own  disability  ceases  ;  Cotterell  v.  Dutton,  4  Taunt,  826. ;  and  this  is 
said  to  be  the  construction  invariably  adopted  in  practice  ;  Sugd,  V,  ^ 
P.  334.  The  16th  and  17th  sections  of  the  3&  4  Wm.  4.  c.  27.  {ante, 
p.  446.)  have  put  an  end  to  these  doubts.  Where  an  estate  descended 
to  parceners,  one  of  whom  was  under  a  disability  which  continued 
more  than  twentv  years,  and  the  other  did  not  enter  within  twenty 
years,  the  disability  of  the  one  was  held  not  to  preserve  the  title  of  the 
other  afler  the  twenty  years  had  elapsed.  Doe  v,  Bowlston^  2  Taunt, 
441. 

Cases  decided  on  3  4*  4  Wm,  4.  c.  27.1  It  has  been  decided  that  the  2nd 
and  3rd  sections  of  the  late  act  (which  came  into  operation  1st  January, 
1834)  have  done  away  with  the  doctrine  of  non-adverse  possession, 
and,  except  in  the  cases  falling  within  the  15th  section,  the  question 
now  is,  whether  twenty  years  have  elapsed  since  the  right  accrued, 
whatever  be  the  nature  of  the  possession.  Nepean  v.  Doe,  2  M,  4* 
W,  894. ;  Culley  v.  Doe,  U  A,  ^  E,  1008.  And  the  effect  of  the  act 
is  not  merely  to  bar  the  remedy,  but  to  bind  and  transfer  the  estate. 
Incorporated  Society,  I  Connor  Sf  L,  84. 

The  word  ''rent^  in  sect.  2.  means  rent  distinct  from  the  land^  as  rent 
charges,  &C.9  and  not  rent  reserved  on  a  demise  ;  Grant  v,  Ellis,  9  M,4r 
W,  1 13. ;  and  the  application  of  sect.  2.,  is  not  restrained  by  sect.  3.  to 
the  cases  there  enumerated  ;  the  object  of  the  hitter  seicton  being  to 
eiplain  the  construction  of  the  2d  in  certain  cases  in  which  doubts 
might  occur.   Per  Tindal  C.  J.,  in  James  v,  Salter,  3  New  Ca.  544.,  553. 
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A  lessor  may  reoorer  in  ejectment  within  twentv  years  after  the  de- 
termination of  the  lease,  though  he  has  received  no  rent  for  twenty 
years  and  upwards  before  such  expiration.  Doe  v.  Oxenkam^  7  M.  ^ 
W.  131. 

Sect.  7.  applies  only  to  express  trusts  ;  therefore  where  a  vendee  is 
let  into  possession  without  a  conveyance  or  payment  of  rent,  the 
vendor  is  barred  after  twenty  years,  unless  the  jury  find  that  there  was 
a  tenancy  at  will  created  between  them  withm  that  period.  Doe  v, 
Rock^  4  M,  4*  G,  30.  Where  defendant  entered  as  tenant  at  will  in 
1817,  and  the  will  was  determined  by  the  entry  of  the  plaintiff  against 
the  defendant's  consent  in  1827,  but  defendant  continued  in  possession 
tiU  1839  when  the  action  was  brought,  held,  that  defendant  became 
tenant  at  sufferance  only  in  1827,  and  that  the  action  was  too  late,  un- 
less the  jury  find  a  new  tenancy  at  will  created  after  the  entry  in  1827, 
in  which  case  the  twenty  years  would  run  firom  the  end  of  the  first 
year  of  the  new  tenancy.  Doe  v.  Turner^  1  M,^W.  226.;  5.  C  cm 
CTTor,  9  M.^W.  643. 

By  sect.  12.  the  possessions  of  tenants'  in  common  become  separate 
from  the  commencement  of  the  tenancy,  and  not  merely  from  the 
passing  of  the  act.     Culley  v.  Doe^  11  A.  4-  E.  1008. 

D.  mortgaged  in  fee  to  J.,  subject  to  a  proviso  of  cesser  on  payment 
at  a  day  more  than  twenty  years  before  the  statute.  Within  twentv 
years  before  the  statute  D.  acknowledged  that  the  money  was  unpaid. 
On  ejectment  by  J.'s  heir  within  five  years  after  the  passing  of  the  act, 
the  jury  found  the  money  was  unpaid.  Held,  that  the  action  was  not 
barred  by  sec.  2.;  D.'s  possession  not  being  adverse  at  the  passing  of  the 
act  (see  sect.  15.),  though  the  lessor  of  plaintiff  was  not  shewn  to  have 
been  in  possession,  or  to  have  received  rent  or  interest.  Doe  v.  WiU 
liams,  5  A.  4  E,  291.;  see  also  Doe  r.  Thompson,  ib,  532.  A  feme 
sole,  seised  in  fee,  married,  and  she  and  her  husband  quitted  possession 
of  the  land.  Both  died  at  times  not  shewn  to  be  within  forty  years 
from  the  ceasing  to  occupy.  The  wife's  heir  brou|^t  ejectment  within 
twenty  years  of  her  husband's  death,  and  withm  five  years  of  the 

Eassing  of  the  statute,  but  more  than  forty  years  after  she  and  her 
usband  had  left  the  land.  Held,  that  the  heir  was  barred  by  the  17th 
section,  though  it  did  not  appear  how  the  defendant  came  into  pos- 
session, or  that  the  wife  levied  any  fine.  Doe  v.  Bramston,  Z  A,  Sf  E,  63. 
In  consequence  of  some  doubts  intimated  in  Doe  r.  WilHamt^ 
supra,  it  has  been  since  declared  by  7  Wm.  4.  and  I  Vict.  c.  28.  that 
mortgagees  may  make  an  entry  or  bring  actions  to  recover  the  land 
at  any  time  within  twenty  years  next  after  the  last  payment  of  any  part 
of  the  principal  or  interest  secured,  though  more  than  twenty  years 
may  have  elapsed  since  the  right  of  entry  and  action  first  accruea. 

Competency  of  Witnesses, 

The  tenant  In  possession  is  not  a  competent  witness  to  support  his 
landlord's  title.  Doe  v.  WilUamSy  Cowp.  621.  And  where  tne  lessor 
of  the  plaintiff  proved  a  jEyrfma/ict?  possession  in  the  defendant,  a  third 
person  was  not  allowed  to  prove  that  he  was  himself  tenant  in  pos- 
session. Doe  V.  WUde,  5  Taunt.  183.;  Doe  v,  Bmgkam,  4f  B,  Ijr  A, 
672. ;  ante,  p.  108.  And  this  incompetency,  being  founded  on  a  sup- 
posed interest  independent  of  the  use  made  of  the  record,  seems  not 
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to  be  helped  by  the  statute  3  &  4  Wm.  4.  c.  42.,  ante,  p«  111>  H2. 
Where  both  parties  claimed  as  lessees  under  the  witness,  and  the  ques- 
tion was,  whether  he  demised  first  to  the  lessor  of  the  plaintiff  or  to 
the  defendant,  he  was  held  a  competent  witness  where  he  had  no 
interest  in  preferring  one  tenant  to  the  other ;  but  where  the  con- 
tending parties  are  to  pay  rent  in  different  rights  be  is  not,  at  common 
law,  competent  to  prove  either  lease.  BeU  v.  Harwood,  3  T.  i?.  310. ; 
but  see  Reet  v.  Waltert,  S  M.  ^  W.  527. ;  and  Doe  v.  Clarke,  3  New 
Ca.  429.,  cited  anie,  p.  112.  An  heir  apparent  has  always  been  held  a 
good  witness  in  ejectment  for  the  land ;  but  not  so  a  remainderman, 
H>r  he  has  a  present  interest  in  the  land.  Smiih  v.  Biackham,  J  Salk. 
283. ;  Doe  v,  Tyler,  6  Bmg,  390.  Ante,  p.  108.  The  mother  of  a 
defendant  in  ejectment,  who  claims  to  retain  possession  of  premises  as 
heir-at-law  to  his  father,  is  a  competent  witness  for  the  defendant, 
although  the  effect  of  her  testimony  is  to  prove  a  seisin  in  law  in  her 
husband,  which  would  give  her  a  claim  to  dower ;  for  the  result  of  the 
action  will  not  affect  her  right.  Doe  v.  Mcatey,  \  B,8f  Ad.  439.  An 
executor  who  takes  a  pecuniary  l^cy  under  a  will  is  competent,  at 
common  law,  to  support  it,  as  a  wiU  of  land ;  for  the  verdict  will  only 
have  the  effect  of  establishine  the  will  as  to  the  real  property.  Doe  v. 
TetLge^  5  B,^  C,  335.  And  the  devisee  of  an  undivided  interest  in  the 
estate  is  competent  for  his  co-devisee  to  prove  the  sanity  of  the  testa- 
tor ;  for  he  IS  not  interested  in  the  verdict.    Doe  v,  Pearce,  5  M.  ^ 

IV,  506.  Where  a  witness  on  the  voire  dire  stated  that  the  lessor  of 
the  plaintiff  bad  formerly  assigned  to  him  the  premises  in  question  for 
a  particular  purpose,  but  that  he  had  given  up  the  deed  to  the  lessor  of 
the  plaintiff  and  never  had  possession,  he  was  held  incompetent.    Doe 

V.  Bragg,  R,  ^  M,  87.  And  where  the  son  of  the  plaintiff's  lessor 
aJinitted  that  he  employed  the  attorney  for  bis  father,  who  had  pro- 
mised by  parol  to  let  him  have  the  land  when  recovered,  he  was  rejected 
as  incompetent  by  Parke,  B.,  in  Doe  v.  Abbott,  Winton  Sum,  Au,  1838. 
In  ejectment  by  the  lord  of  the  manor,  tenants  having  rights  of 
common  on  the  waste  were  held  incompetent  to  prove  the  extent  of  it 
for  the  lord.    Doe  v.  BramweU,  3  Q.  B,  307. 

As  to  the  competency  of  creditors,  executors,^  &c.  of  a  testator  to 
support  or  impugn  a  will  under  the  late  act  7  W.  4.  and  1  Vict.  c.  26., 
see  ante,  p.  98,  99. 

The  above  cases  were  decided  before  the  stat.  6  &  7  Vict.  c.  85.,  for 
improving  the  law  of  evidence  ;  for  which  see  the  Appendix,  fiy  that 
act,  however,  a  lessor  of  the  plaintiff,  or  tenant  of  the  premises  in  eject* 
ment,  is  not  rendered  competent. 

As  to  the  recovery  of  mesne  profits,  see  pott.,  tit,  Treipaufir  Metne 
ProJiU. 
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REPLEVIN. 

The  evidence  in  the  action  of  replevin  varies  according  to  the  nature 
of  the  issue  joined. 

In  some  cases  the  defendant  is  dlowed  by  statute  to  plead  not  guilty, 
or,  in  a  general  form,  that  the  matter  complained  of  was  done  under  the 
authority  of  an  act  of  parliament,  and  to  give  the  special  matter  \a 
evidence  under  such  general  plea ;  as  by  43  Eliz.  c.  2.,  s.  19.,  in  the 
case  of  poor  rates,  and  bv  83  Hen.  8.,  c.  5.,  s.  11.  in  the  case  of  sewers* 
rates.  I  Sound.  347.  c.  (n.)  These  cases  are  expressly  exempted  from 
the  operation  of  the  new  rules  of  pleading. 

Evidence  on  non  cepii,  or  cepH  alio  loco.]  The  plea  of  non  cepit,  that  the 
defendant  did  not  take  the  cattle,  &c.  is  termed  the  general  issue  in 
replevin.  It  lies  upon  the  plaintiff  to  prove  this  issue,  and  if  found  for 
the  defendant  it  merely  excuses  him  from  damages,  but  does  not  entitle 
him  to  a  return.  It  is  sufficient  for  the  plaintiff  upon  this  issue  to  show 
that  the  defendant  had  the  goods  in  his  possession  in  the  place  in  which, 
&c. ;  for  the  wrongful  takmg  is  continued  in  every  place  in  which  he 
afterwards  detained  them.  WaUon  v,  Kertop,  2  Wilt,  354.  The  place 
in  which  goods  are  alleged  in  the  declaration  to  have  been  taken  is 
material.  Weston  r.  Carter,  1  Sid.  10.  If  in  fact  the  defendant  neither 
took  the  cattle  in  the  place  named,  nor  had  them  there  afterwards,  the 
plaintiff  must  be  nonsuited ;  but  he  is  not  entitled  to  a  return,  or  to 
damages  under  7  Hen.  8.,  c.  4.,  and  21  Hen.  8.,  c.  19.,  unless  he  pleads 
cepit  alio  loco,  and  adds  an  avowry  by  way  of  suggestion.  1  Sauna.  347., 
note  to  Potter  v.  North,    This  avowry,  so  added,  is  not  traversable. 

Property  in  defendant  or  a  stranger.]  The  defendant  may  set  up  the 
right  of  a  third  person,  or  of  himself,  to  the  property  in  the  goods;  for 
he  has  a  right  ot  possession  against  all  but  tne  right  owner  at  the  time 
of  replevying.  £ro.  Replevin,  pi.  31.  Butcher  v.  Porter,  1  Salk.  94. 
The  plea  always  traverses  the  property  of  the  plaintiff;  yet  on  issue 
thereupon,  the  defendant  is  to  begin,  because  he  also  alleges  the  pro- 
perty to  be  in  a  third  person  named  in  the  plea,  or  in  himself.  Colstone 
V.  hiscolbs,  1  M.^Rob.  301.,  cited  ante,  p.  177.  And  the  plaintiff  may 
prove  property  in  part  of  the  goods.     Com.  Dig.  Pleader,  S  K.  12. 

Avowry,]  The  defendant  usually  avows  or  makes  cognizance  in 
order  to  obtain  a  return  of  the  goods ;  to  which  avowry  or  cognizance 
the  plaintiff  pleads  in  bar.  The  proofs  under  the  most  usual  pleas  in 
bar  will  be  stated. 

Avowry  for  Reni.]  Where  the  distress  is  for  rent,  it  is  enacted,  by 
17  Car.  2.,  c.  7.,  s.  2.,  that  in  case  the  plaintiff  shall  be  nonsuited  after 
cognizance  or  avowry  made  and  issue  joined,  or  if  a  verdict  shall  be 
^ven  against  the  plaintiff,  then  the  jurors,  impannelled  or  returned  to 
inquire  of  such  issue,  shall  at  the  prayer  of  the  defendant  inouire  con- 
cerning thesumof  the  arrears,  and  the  value  of  the  goods  or  cattle  digtramed; 
and  thereupon  the  avowant,  or  he  that  makes  cognizance,  shall  have 
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judgment  for  such  arrearages,  or  so  much  thereof  as  the  goods  or  cattle 
distrained  amount  unto,  &c.  The  avowant,  therefore,  must  be  prepared 
to  prove  both  the  amount  of  the  rent  in  arrear  and  the  value  of  the 
goods  or  cattle  taken ;  and  the  omission  of  this  inquiry  cannot  be  sup- 
plied by  a  writ  of  inquiry ;  Sheape  v,  Culpeper,  1  Lev,  255.,  1  Sound, 
195.6.  (»);  though  the  defendant  may  have  the  common  law  judg- 
ment for  a  return.  Reet  v,  Morgan,  3  T,  R,  349.  In  all  cases,  except 
avowries  for  rent,  the  omission  may  be  supplied  by  writ  of  inquiry. 
1  Saund.  195.  b,  {%), 

Fraudulent  removal,]  A  distress  on  eoods  fraudulently  removed  must 
be  specially  pleaded,  and  cannot  be  shewn  under  the  general  form  of 
avowry.  8  Sound,  284.  (n).  The  rent  must  be  due  at  the  time  of 
removal;  Rand  v.  Vaughan,  1  New  Ca,  767. ;  and  if  the  plaintiff  pleads 
in  bar  denying  the  fraudulent  removal,  the  defendant  must  shew  that 
there  was  no  sufficient  distress  left  on  the  premises.  Per  Tindal,  C.  J., 
in  Parrey  v,  Duncan,  M.  4*  M.  533.  But  the  removal  need  not  be 
shewn  to  be  secret.  S,  C,  ib.  And  even  where  the  tenant  admits  he 
removed  to  avoid  a  distress,  it  is  a  question  for  the  jury  whether  there 
was  fraud.    John  v,  JenkinSy  1  C  4*  J^'  227. 

Evidence  on  plea  of  non  demsU,  or  non  tentdt^  To  an  avowry  for 
rent  arrear  the  plaintiff  usually  pleads  non  demiiit  or  non  tenuU^  upon 
which  issue  the  defendant  must  prove  the  tenancy  as  stated  in  his 
avowry.  He  must  prove  a  demise  at  a  fixed  rent ;  and  therefore  if  he 
only  shows  an  agreement  for  a  lease,  it  is  insufficient.  Dunk  v.  Hunter, 
6  B.j-  A,  322 ;  Hayward  v,  HasweU,  6  A,  ^  E.  265.  But  though  the 
plaintiff  enters  upon  the  land  under  an  agreement  for  a  lease  in  which 
the  arooupt  of  the  rent  is  not  stated,  yet  if  he  occupies  and  pays 
yearly  rent,  he  becomes  tenant  from  year  to  year  at  that  rent,  and  an 
avowry,  stating  the  terms  of  the  tenancy  accordingly,  will  be  sufficient. 
Kmght  V,  Benett,  3  Ring,  361.  So  if,  entering  under  such  an  agree- 
ment, he  acknowledges  half  a-year's  rent  to  be  due.  Cox  v.  Rent,  5 
Ring,  185 ;  and  see  Saunders  v.  Musgrove,  6R,  4rC,  524.  But  unless 
a  person  entering  under  an  agreement  for  a  lease  pays  the  rent  or  pro- 
mises to  pay  a  rent  certain,  or  to  settle  a  rent  certain  in  account,  no 
demise  at  a  rent  certain  can  be  implied,  so  as  to  entitle  the  landlord  to 
distrain.  Regnort  v.  Porter,  7  Ring,  451.  So  a  tenant  holding  over 
after  notice  to  quit  given  by  the  landlord,  but  not  paying  rent,  is  not 
liable  to  a  distress ;  the  mere  holding  over  not  makine  him  tenant  upon 
the  old  terms.  Jennerv,  Ctegg,  per  Parke  andBolland,  Bs.,  1  M.  4rRob, 
213.  The  terms  of  the  tenancy  must  be  proved  as  laid;  therefore 
if  the  rent  reserved  is  higher  than  the  rent  stated,  it  is  a  variance ; 
for  the  contract  must  be  truly  stated.  Rrown  v,  Sayce,  4  Taunt,  320. 
8o  where  the  defendant  avowed  for  an  entire  rent  of  170/.,  and  it 
appeared  that  he  had  only  two-thirds  of  that  rent  as  tenant  in  common 
of  the  reversion  with  another  not  named  in  the  avowry,  it  was  held  a 
variance  on  non  tenuit,  Philpott  v,  Dohbmson,  6  Ring,  104.  But  where 
the  defendant  avowed  for  taking  ^owins  com  in  four  closes,  and  stated 
that  the  plaintiff  held  the  closes  in  which,  &c.,  at  a  yearly  rent,  and  it 
appeared  that  he  also  held  two  other  closes  at  that  rent,  this  was 
decided  to  be  no  variance ;  for  every  part  of  the  land  was  liable  to  the 
whole  rent.   Hargrove  v, Shewin,  6R,^C,3^,i  and  see  Page  v,  Chuckj 
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10  B.  Moore^  264w  If  the  tenant  avows  for  rent  payable  at  Mvtinniat. 
this  means  New  Mardnmas  ;  and  if  it  appears  that  it  is  in  fiict  payable 
at  Old  Blartinmas,  it  b  a  Tariance.  Smiik  v,  WaUtm^  8  B^g,  235. 
Where  the  rent  was  reserved  payable  **  quarteriy,  or  hal^cniarterly  if 
required,"  and  the  landlord  received  the  rent  ^[uarterly  tor  twelve 
months,  it  was  held  that  he  coirid  not,  without  notice,  distndn  for  a  half 
quarter.  Maliam  v.  Arden^  10  BiMg,  299.  The  defiaidant  cannot,  oa 
an  avowrv  f<v  double  rent  under  the  statute  11  Qto,  2.,  c  19.  s.  I8w, 
recover  the  single  rent.  Johnstone  v.  Hudltstone^  ^  B»^C.  938.  A 
lease  at  a  rent  of  40/.,  with  a  covenant  to  make  an  allowance  out  of  it 
of  51,  payable  to  third  persons,  cannot  be  alleged  as  a  lease  at  a  rent  of 
ZbL  Ikmet  V,  SUuxy^  \2  A,  i  E.  sm.  Where  there  were  pfeas  of  noa 
tentdt  and  tender,  proof  of  a  tender  of  a  year's  rent  in  November,  with- 
out station;  when  it  became  due  or  the  terms  of  die  holding,  is  no  proof 
of  a  holding  from  Michaelmas  to  filichaelmas  as  stated  in  the  avowij. 
Kmght  V.  M'Dauall,  12  A.  4-  £.  438. 

Amendment  on  the  very  terms  of  the  tenancy  will  be  permitted  at 
Nisi  Pritu  on  this  issue.  Gamier  v.  Farrant,  4  New  Ca.  2^.  In  replevin 
against  the  assignee  of  the  reversion  of  part,  the  defendant  may  avow 
specially,  and  leave  the  jury  to  apportion,  or  may  avow  generally  as  for 
a  certain  rent,  in  which  case  the  judge  may  amend  either  by  directing 
the  amount  to  be  altered,  or  the  avowry  to  be  converted  into  a  special 
one ;  and  this  amendment  may  be  prayed  for  after  verdict,  and  ben>re  it 
is  recorded.    Roberts  v.  SneU^  \M,S;G.  bll. 

As  the  plea  of  ns/  habuit  m  tenementis  is  a  bad  plea  to  an  avowry  for  rent 
in  arrear  (SyUiwm  p.  StradOng,  2  Wils,  208.),  so  the  plaintiff  is  not  allowed 
to  give  in  evidence,  under  non  demisit  or  tenuity  any  matter  amounting 
to  ml  habuit  in  tenementiSf  even  though  the  title  of  the  avowant  be 
founded  in  fraud  ;  Parry  v.  House j  Holt  N.  P.  C,  469.;  for  a  tenant 
shall  not  be  allowed  to  dispute  the  title  of  his  landlord,  anti,  p.  197, 417. 
And  where  the  plaintiff  in  replevin  came  into  the  occupation  of  pre^ 
mises  under  a  person  who  had  submitted  to  a  distress  by  the  defendant, 
it  was  held,  that  he  could  not  dispute  the  title  of  the  defendant,  though 
the  latter  had  put  in  evidence  a  deed  which  showed  that  the  plainti^a 
predecessor  occupied  under  a  lease  to  which  the  defendant  was  a 
stranger.  Cooper  v.  Blandy,  1  New  Ca,  45.  So  where  the  plaintii^ 
beinff  put  into  possession  b^  A.,  was  told  by  A.  that  the  defencmnt  was 
entitled,  and  thereupon  paid  defendant  his  rent,  he  cannot  afterwards 
upon  non  tenuit  set  up  the  title  of  a  third  party  who  has  taken  no  steps 
to  eject  the  plaintiff.  Hall  v.  Butler,  10  A,  4>  E.  204.  But  where  the 
plaintiff  came  in  under  another  person  and  not  under  the  defendant, 
and  had  paid  rent  to  the  defendant  in  ignorance  of  a  defect  in  his  title, 
the  court  of  Common  Pleas  held  that  the  plaintiff  might  show  the  w^ant 
of  title  in  the  defendant.  Sogers  v.  Pitcher,  6  Taunt,  202. ;  Gregory  o. 
Doidge,  3  Bin^.  474. ;  Claridge  v.  Madlsenzie,  4  Jf.  <$•  G.  143.  80  a 
payment  or  acknowledgment  made  under  the  influence  of  a  fraudulent 
or  false  representation  will  not  estop  the  tenant.  Doe  v.  Brown,  7  A. 
4*  E.  447.  80  under  the  plea  of  sort  tenuit  the  plaintiff  may  show  that 
the  defendant's  title  expired  before  the  rent  became  due.  Gruvenor  9. 
Woodhouse,  1  Bing.  38.;  and  see  Downs  v.  Cooper,  2  Q,  B,  9$6,  Thus 
where  a  person,  having  an  equitable  title  only,  made  a  lease,  and 
afterwards  assigned  all  his  interest  at  law  and  in  equity,  and  then 
brought  ejectment,  the  tenant  waa  permitted  to  show  the  assign- 
ment as  an  answer  to  the  action  ;  Doe  v,  Edwards^  5B.4r  Ad,  1065  ; 
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and  he  may  show  bis  landlord's  title  expired  though  he  has  paid  rent 
to  him  after  such  expiration,  provided  tne  rent  was  paid  in  ignorance 
of  the  landlord's  title.  Fenner  v,  Duplock,  2  Bmg,  10.  Land  belong* 
ing  to  a  perish  was  occupied  by  A.,  who  paid  rent  to  the  church, 
wardens.  The  latter  executed  a  lease  of  the  land  for  a  term  of  years 
to  B.,  and  gave  A.  notice  of  the  lease.  It  was  held  that  A.  was  not 
estopped  by  bavins  paid  rent  to  the  churchwardens  from  disputing  B.'s 
title,. and  that  the  latter  could  not  derive  a  valid  title  from  tne  church- 
wardens, who  were  not  a  corporation  so  as  to  bold  or  convey  land. 
PMUipt  V.  Pearce,  bB.^C.  433. 

It  is  no  variance,  under  non  tenuity  if  it  appear  that  the  plaintiff  held 
for  a  less  time  than  that  stated  in  the  avowry.  Fartt^  v.  Imber,  6  East, 
434. 

Under  non  tenuU,  the  plaintiff  may  shew  an  eviction  by  a  third  person 
and  a  subsequent  attornment  to  the  evictor.  Hopcraft  v.  Keyg^  9  Bmg. 
613.  But  it  the  landlord  has  evicted  his  tenant,  and  no  fresh  tenancy 
has  commenced,  the  eviction  should  be  pleaded.  Semb.ib.QM,  The 
phuntiff  may  dispute  the  avowant's  derivative  title  from  the  landlord 
under  nxm  ientnt,    Sogert  v.  Pitcher,  6  T\nmt,  202. 

An  avowry  under  8  Anne,  c.  14.,  for  a  distress  six  months  after  the 
end  of  the  tenancy,  must  be  speciaL 

Evidence  on  piea  of  riem  in  arrearJ]  The  plea  in  bar  of  riens  in 
arreaTf  proof  of  which  lies  on  the  plaintifi^  admits  the  demise  stated  in  the 
avowry.  Therefore  where,  to  an  avowry  for  rent  due  upon  a  quarterly 
holding,  the  plaintiff  pleads  riens  in  arrear,  he  cannot  shew  that  the 
holding  is  halfyearly  and  that  no  rent  had  accrued.  HUlv,  Wrigkt^ 
2  Etp.  669.  It  will  not  be  sufficient  to  support  this  plea  to  shew  that 
part  of  the  rent  has  been  satisfied ;  for  the  defendant  will  be  entitled 
to  a  verdict  if  it  appear  that  part  of  the  rent  is  in  arrear.  Cobb  v, 
Bryan,  B  B,4r  P»  348.  The  plaintiff  may,  as  it  seems,  under  this 
plea  (although  a  special  plea  as  usual)  shew  that  he  has  paid  the 
rent  to  a  superior  landlord  under  a  threat  of  distress ;  for  such  pay- 
ment is  in  law  a  payment  to  the  immediate  landlord  so  as  to  leave  no 
treat  in  arrear.  Taylor  v.  Zamira,  6  Taunt,  524. ;  Stubbt  v.  Parsons,  3 
B.  41"  A.  519,  The  payment  is  not  less  compulsory  because  the  ground 
landlord  has  allowed  the  occupier  time  to  pay.  Carter  v.  Carter,  5 
Bing,  406.  So  where  a  demand  in  respect  of  mterest  on  a  mort^a^e 
affecting  the  premises  is  paid  with  the  avowant's  assent,  the  plaintiff 
may  avail  himself  of  the  payment  under  this  plea.  Dyer  v.  Bowlev, 
2  iing,  94. ;  and  see  Pope  v.  Biggs,  9  B,^C,  245.  But  it  is  doubtiul 
whether  a  collateral  payment  by  the  tenant,  though  stipulated  for  in 
the  lease,  can  be  shewn  on  this  plea.  Davies  v,  Staeey,  12  A,  Sf  E,  506. 
See  further  ante,  p.  405.  Where  the  plaintiff  pleaded  non  tenuit,  and 
riens  in  arrear,  and  the  first  issue  was  found  for  him,  the  second  issue 
was  held  immaterial,  and  the  proper  course  was  to  discharge  the  jury 
from  finding  any  verdict  upon  it ;  Cosse;/  v.  Diggons,  2  B.  S^  A.  546. ; 
but  as  the  costs  of  each  issue  are  now  divisible,  a  verdict  must  now  be 
found  on  each,  except  by  consent. 

Evidence  on  traverse  of  being  baUi/p]  If  the  plaintiff  traverses  that 
the  defendant  is  bailiff  as  stated  in  the  cognizance,  the  defendant  must 
prove  his  authority  to  make  the  distress  ;  and  a  recognition  of  his  act 
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will  be  equhralent  to  a  previous  cominaad.  TVrmflni «.  JPme^  11  Mod. 
1 12.,  1  Sound,  347.  d,  (»)•  And  the  ratificadon  maj  be  after  action* 
Peremriam  in  fFiit^AMuf  v.  ri^ft^r,  10  il.  4*  £.  213.  One  nintptenant, 
or  coparcener,  or  co-heir  in  gavel-kind  has  an  authority  in  law,  without 
proor  of  any  express  command,  to  distrain  as  bailiff  of  his  co-tenant  5 
Le^h  0.  Shepherd^  2B,i  B,  466. ;  but  it  is  not  clear  that  he  can  do 
so  ra  spite  of  the  express  dissent  of  his  co-tenants.  S.  C,  and  Rolmutm 
V,  Hojman,  4  Bmg.  565.,  and  one  tenant  in  common  cannot  receive  the 
share  of  rent  due  to  his  co-tenant  after  notice  to  the  plaintiff  not  to 
pay  it  to  him.  Harriton  v.  Barnby^  5  T.  R,  246.  A  corporation  maj 
appoint  a  bailiff  to  distrain  without  deed.  SmUh  v,  Binmn^utm  Gag 
Co^  \  A,ti  E,  d26.  Where  defendant  makes  cognizance  as  bailiff  of  an 
executor  for  rent  due  to  the  testator,  it  is  enough  to  prove  a  distress 
by  the  testator's  direction,  made  after  his  death  and  betore  probate,  but 
subsequently  adopted  by  the  executor.  Whitehead  v.  Taylor,  10  A,  ^  JS, 
210. 

Evidence  on  avowry  for  damage  feasance,]  Where  the  defendant  avows 
taking  cattle  damage  feasant,  he  may  plead  that  the  locus  in  quo  is  his 
soil  and  freehold,  which  the  plaintiff  may  deny,  and  the  evidence  in  sudi 
case  will  be  the  same  as  under  the  plea  oiHberum  tenemenium  in  trespass 
quare  dausum  fregU,  See  pott,  tit.  TWspass,  So  the  plaintiff  may 
plead  in  bar  the  defect  of  fences  which  the  defendant  was  bound  to 
repair,  whereby  the  cattle  escaped ;  a  right  of  common,  way.  Sec, ;  Com. 
J}ig.  Pleader,  (3  K,  23.)  ;  in  which  cases  the  evidence  will  of  course 
depend  upon  tne  issue  joined. 

Evidence  on  a  plea  of  tender.]  To  an  avowry  for  rent  the  plaintiff  may 
plead  a  tender  of  the  rent ;  to  an  avowry  for  damage  feasant  a  tender 
of  amends.  A  plea  to  an  avowry  for  rent  of  a  tender  of  16/.  is  not 
supported  by  proof  of  a  tender  of  15A  I6s.,  thoush  no  more  rent  be 
due  than  the  sum  proved  to  have  been  tendered.  John  v,  Jenkins, 
\  C,4r  M,  227.  A  tender  before  distress  makes  the  takine  unlawful ; 
after  distress,  and  before  impounding,  the  detention  unmvrfuL  Six 
Carpenters*  case,  8  Rep,  146.  b. ;  Ladd  v.  Thomass,  12  A,  ^E,  117.  Al- 
though  it  has  been  held  that  a  tender  of  amends  to  a  mere  bailiff  is  not 
good;  PilkingtonU  case,5Rep.  76. ;  1  BroumL  173. ;  vet  if  the  bailiff  is 
the  avowant's  usual  receiver,  or  if  it  appear  from  other  circumstances 
that  he  is  his  agent  for  that  purpose,  such  tender  is  good.  Gilb.  Repl, 
89. ;  Broume  v.  Powell,  4  Bing.  230.  A  tender  to  one  deputed  by  tne 
bailiff  is  bad.  Pimm  v,  Grevul,  6  Etp.  95.  Tender  either  to  the  land« 
lord  or  to  hb  bailiff  who  makes  the  distress  is  sufficient.  Smith  v.  Good* 
««v4i?.^^f.413. 

Damages,]  The  damages  recovered  by  the  plaintiff  are  usually  con- 
fined to  the  expence  of  Uie  replevin  bond,  nnless  some  spedal  damage 
be  sJhcgtd  and  proved. 

Competency  of  Witnesses, 

It  has  been  held  that  the  declarations  of  a  person,  under  whom  the 
defendant  makes  cognizance,  are  not  evidence  for  the  plaintiff^  because 
he  may  be  called  as  a  witness  for  the  plaintiff;  Hart  v,  Hom^  2  Camp. 
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92.  \  but  sach  declarations  should  seem  upon  principle  to  be  evidence ; 
for  if  such  person  should  be  produced  as  a  witness  for  the  defendant 
making  co^izance,  he  would  be  incompetent ;  Golding  v.  Niat^  5  Etp, 
873. ;  and  it  should  seem  that  he  is  not  compellable  to  give  evidence 
against  his  Interest.  Ante,  p.  40.  1 18.  The  act  3  &  4  W.  4.  c  42.  s.  26. 
does  not  apply  to  cases  where  the  witness  is  qnan  a  partv,  as  the  person 
whose  bailiff  makes  oognixance.  Semb,  argu.  King  v,  baker,  %A.^B, 
338.,  anUy  p.  1 12, 118.  In  replevin  bv  an  under-tenant  against  the  superior 
landlord  who  distrains  as  bailiff  of  the  mesne  tenant,  the  latter  is  not 
a  competent  witness  to  prove  the  amount  of  rent  due  from  the  under- 
tenant. UpUm  V.  Curtis,  1  Bins.  210.  ;S.C.S  B,  Moore,  52.  Upon 
this  case  Lord  Denman  C.  J.,  delivering  the  opinion  of  the  court  in 
JHng  V.  Baker,  ^A.^E,  340.,  observed,  "  There  is  reason  to  suppose 
the  nets  are  not  reported  with  perfect  accuracy.  The  court  only  held 
that  an  intermediate  tenant  under  whom  cognissance  had  been  made 

Sbe  distress  being  taken  by  the  landlord),  was  not  admissible  to  prove 
e  amount  of  the  sub-tenant's  rent.  This  may  have  been  because  he 
had  an  interest  in  reducing  his  own  rent  by  raising  that  of  hb  tenant." 
See  also  Spargo  v.  Brown,  4tM,^R.  640.  Where  the  defendant  made 
cognizance,  1st,  under  a  demise  by  A.  to  B.,  and,  2dly,  under  a  demise 
from  B.  to  the  plaintiff,  and  there  was  a  plea  of  nan  tenuU,  and  at  the 
trial  the  defendant  abandoned  his  second  cognizance,  it  was  held  that  he 
might  call  B.  as  a  witness ;  abandoning  the  issue  being  equivalent 
to  consenting  that  a  verdict  should  be  found  against  him.  JCing  v. 
Baker,  suprd. 

The  sureties  in  the  replevin  bond  are,  at  common  law,  incompetent 
witnesses  for  the  plaintiff.    BaHey  v,  Btiky,  1  Bmg.  92. 

The  defendant  avowed  that  the  plaintiil^nd  one  J.  B.  held  the  locut 
in  quo  as  tenants  to  the  defendant,  &c.,  upon  which  issue  was  joined. 
It  was  not  proved  that  J.  B.  was  so  connected  with  the  plaintiff  as 
to  be  jointly  liable  for  the  rent,  nor  was  it  shewn  that  the  goods  dis* 
trained  were  the  joint  property  of  the  plaintiff  and  J.  B. ;  but  there  was 
evidence  of  a  joint  occupation,  and  of  a  joint  lease  which  J.  B.  had  re- 
fused to  execute.  Held  that  J.  B.  was  competent  for  the  plaintiff 
unless  bis  joint  interest  appeared  on  the  vcire  dire,  Bttnter  v.  Warre, 
IB.^C.  689.  So  in  TYenUeU  v.  ^utrland,  Exeter  Spring  As.  1837,  on 
an  issue  on  the  joint  tenure  of  plaintiff  and  his  &ther,  Gumey  B.  ad- 
mitted the  father  to  disprove  it. 

The  late  act  for  the  improvement  of  the  law  of  evidence,  6  &  7  Vict. 
c.  S5u,  does  not  render  competent  the  landlord  or  other  person  in  whose 
right  the  defendant  makes  cognizance. 


X  2 


460  TreMpasijhr  AduUery.  —  Marriage  Aett, 


TRESPASS  FOR  ADULTERY. 

In  an  action  of  trespass  for  criminal  conversation,  the  plaintiflT  must 
prove,  (1.)  His  marriage,  and  (8.)  The  fact  of  adultery.  It  is  usml  also 
to  give  evidence  of  circumstances  in  aggravation. 

Evidence  of  marriage.]  In  this  action  the  plaintiff  is  held  to  strict 
proof  of  his  marriage,  and  proof  of  cohabitation  and  reputation  is  in- 
sufficient. Morris  v,  Miiier^  4  .Sirrr.  2057. ;  Birt  v.  Bariow,  1  Dotig. 
170.  Even  words  of  the  defendant  which  implj  an  admission  of  the 
iact  have  been  held  insufficient  $  as  where,  being  surprised  at  a  lodging 
with  the  wife  of  the  plaintiff  Morris,  and  being  asked  '*  where  Morris's 
wife  was,**  the  defendant  replied,  *^  In  the  next  room  ; "  for  it  was 
only  a  confession  that  she  went  by  the  name  of  Morris's  wife.  Monit 
V.  Miller,  4  Burr,  2057.  This  decision,  however,  does  not  warrant  the 
conclusion  that  a  distinct  acknowledgment  of  the  marria^  made  by 
the  defendant  will  not  be  evidence  against  him,  and  sufficient  to  dis- 
pense with  the  more  formal  proof  of  it;  2  Phill.  ,Ev,  201. ;  and  see 
FreemaiCt  cate,  1  Eait^  P.  C,  470.  In  Bifg  v.  Cttrgenven,  2  WHt,  399., 
where  the  case  of  Morris  v,  JiCller  was  cited,  it  was  said  by  the  court, 
that,  if  it  were  proved  that  the  defendant  had  seriously  or  'solemnly 
recognised  that  he  knew  the  woman  to  be  the  plaintiff's  wife,  it  would 
be  evidence  for  the  jury  without  proving  the  marriase :  and  there  seems 
indeed  to  be  no  good  reason  why  the  admission  of  the  defendant  should 
not,  as  in  other  civil  actions,  be  evidence  against  him  of  the  ftct  ad- 
mitted. The  marriage  is  usually  proved  by  the  production  of  an 
examined  copy  of  the  register,  and  it  is  not  necessary  to  call  attesting 
witnesses  ot  the  marriage ;  but  some  proof  of  the  identity  of  the 
parties  must  be  adduced.  See  anii,  p.  84.,  and  Hemmmgs  v.  Smith,  4 
jPoug.  33.  So  it  may  be  proved  by  calling  a  person  who  was  present 
at  the  marriage,  without  proving  the  registration,  or  license,  or  banns, 
ante,  p.  84. ;  but  evidence  of  non-publication  of  banns  may  be  given 
by  the  defendant.     See  post,  **  Defence" 

If  the  marriage  took  place  under  stat.  26  Geo.  2.  c.  S3,  s.  1 .  in  a 
chapel,  the  plaintiff  must  prove  that  it  was  a  chapel  in  which  banns 
had  been  usually  published  at  the  time  of  the  passing  of  the  marriage 
act.  R»  V,  NortMield,  2  Doug,  658.  And  where  a  register  of  mar- 
riages going  back  to  the  year  1578,  and  a  register  of  the  publication 
of  banns  from  the  year  1754,  (when  the  marriage  act  passed,)  were 
produced  from  the  chapel  royal  in  the  Tower,  Lord  Elienborough 
held  it  sufficient  evidence  upon  which  to  found  a  presumption  that 
banns  had  usually  been  publisned  before  the  marriage  act  in  that  chapel. 
Taunton  v,  Wt^bom,  2  Camp,  297.  Marriages  in  chapels  erected  and 
consecrated  since  the  26  Geo.  2.  have  been  rendered  valid  by  various 
retrospective  statutes.  See  21  Geo.  3.  c.  53. ;  44  Geo.  3.  c.77. ;  46 
Oeo.  3.  c.  127. ;  and  6  Geo.  4.  c.  92. ;  and  by  these  statutes  the  re- 
gisters, or  copies  of  the  registers,  of  such  marriages,  are  to  be  received 
in  evidence.  By  6  Geo.  4.  c.  92.  s.  2.  it  shall  be  lawful  for  marriages 
to  be  in  future  holemnised  in  all  churches  and  chapels  erected  since 
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the  passing  of  26  Qto,  2.  and  consecrated,  in  which  churches  and 
chapels  it  has  been  customary  and  usuid,  before  the  passing  of  that  act, 
(6  Geo.  4.)  to  solemnise  marriages ;  and  the  registers  of  such  mar- 
riages, or  copies  thereof,  are  declared  to  be  evidence.  By  stat.  4  Oeo. 
4.  c  76.  s.  2.,  after  1  Nov.  1823,  *«  All  banns  of  matrimony  shall  be 
published  in  an  audible  manner  in  the  parish  church,  or  in  some  public 
chapel  in  which  chapel  banns  of  matrimony  may  now  or  may  hereafter 
be  lawfully  published,  of  or  belonging  to  such  parish  or  chapelry 
wherein  the  persons  to  be  married  shall  dwell ;  and  by  sect.  3.  the 
bishop  of  the  diocese,  with  the  consent  of  the  patron  and  the  incum- 
bent of  the  church  of  the  parish  in  which  any  public  chapel,  having  a 
chapelry  thereunto  annexed,  may  be  situated,  or  of  any  chapel  situated 
in  an  extrapparochial  place,  signified  to  him  under  their  bands  and  seals 
respectively,  may  authorise,  by  writing  under  his  hand  and  seal,  the 
publication  of  banns  and  the  solemnisation  of  marriages  in  such  chapels 
for  persons  residing  in  such  chapelry  or  extra-parochial  place ;  and  such 
consent,  together  with  such  written  authority,  shall  be  registered  in  the 
registry  of  the  diocese."     See  also  6  &  7  ^.  4.  c.  85.  s.  26. 

The  marriage  acto,  26  Oeo.  2.  c.  33.  and  4  Oeo.  4.  c  76.,  do  not 
extend  to  the  marriages  of  Jews  and  Quakers^  such  marriages  being 
expressly  excepted ;  and  thev  may  therefore  be  proved  in  the  same 
manner  as  marriages  before  the  passing  of  those  acts.  But  by  6  &  7 
W.  4.  c  85.  s.  2.  &  4k  such  mamage  is  ^ood  only  if  both  parties  are 
Jews  or  Quakers  respectively,  and  notice  shall  be  given  to  the  re- 
gistrar of  the  intended  marnage,  and  a  certificate  be  issued  by  the 
re^trar  agreeably  to  the  provisions  of  that  act.  See  also  3  &  4 
Vict.  c.  72.  s.  5.  In  order  to  prove  a  Jewish  marriage  two  witnesses 
were  called,  who  swore  that  they  were  present  at  the  marriage  in  the 
synagogue ;  but  upon  an  objection  made,  that  what  took  place  at  the 
synagogue  was  merely  a  ratification  of  a  previous  written  contract, 
and  that,  as  that  contract  was  essential  to  the  validity  of  the  marriage, 
it  ought  to  be  produced  and  proved,  the  contract  was  put  in.  Horn  v, 
Noeif  1  Camp,  61.  As  to  the  form  of  thb  contract,  see  Undo  o.  Beii" 
sariOf  1  Hag,  Con.  225.  247.,  App,  p.  9.,  and  Goldsmid  v.  Bromer,  I 
Hag,  Con,  324.  If  the  plaintiff  is  a  Quaker,  the  marriage  must  be 
proved  to  have  taken  place  according  to  the  ceremonies  of  that  sect. 
1  Hag,  Con,  Appendix ^  p.  9.  (it). ;  Deane  v,  Thonuu^  M,  4>  M.  361. 
As  to  the  marriages  of  other  dissenters,  there  was  no  exception  in  the 
marriage  acts  until  the  act  of  6  &  7  W.  4.  c.  85.  referred  to  hereafter. 

The  marriage  acts  do  not  extend  to  marriages  abroad,  and  a  marriage 
celebrated  abroad  according  to  the  law  of  Uie  foreign  state  is  reco^ 
nised  in  this  country  as  a  valid  marriage.  Therefore  a  marriage  in 
Scotland  between  English  subjects  according  to  the  Scotch  law  is  good 
in  our  courts.  Dairymple  v.  Dabrymple^  2  Hag,  Con.  54. ;  Har^d  v, 
MorrUf  Id,  430.     So  a  marriage  in  Ireland  by  a  dissenting  minister  in 

a  private  room,  has  been  held  good.    R,  v, ^  Old  Bailey,  I  Rust, 

C.  L.  205.  %nd  ed. ;  SmUh  v.  Maxtaell,  R,  ^  M,  80.  But  see  the 
opinion  of  the  judges  in  R.  v,  MilUt^  Dom,  JProc.,  Feb,  1843.  In 
proving  a  foreign  marriage  some  evidence  must  be  given  of  the  law  of 
the  foreign  state ;  and  it  is  the  practice  of  the  ecclesiastical  courts  to 
receive  such  evidence  from  professors  of  the  law  in  question.  Lmdo 
9,  BeUtanOy  1  Hag,  Con,  248. ;  MMleUm  v.Janverin^  2  Hag,  Con.  441. ; 
but  see  Harford  p.  Morris^  2  Hag.  Con,  431.    In  the  case  oiDabymple 
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9.  Dalmmle,  2  Hag.  Can.  81^  the  autborities  upon  which  the  court 
proceeoed  were  of  three  classes  :  1.  The  opinions  of  learned  profesaon 
given  in  that  or  similar  cases ;  2.  The  opinions  of  eminent  wrifeers. 
as  delivered  in  books  of  lesal  credit  and  weight ;  and,  3.  The  certified 
adjudication  of  the  tribunals  of  Scotland.  Where  evidence  of  the  law 
of  Scotland  with  regard  to  the  legality  of  a  marriage  was  required,  the 
testimony  of  a  witness,  who  was  a  tobacconist,  was  njected.  Amoil 
cited  10  EoMi,  287.   See  further  as  to  proof  of  foreign  laws,  ante,  p.  82. 

A  marrii^  between  firituh  subjects  in  a  British  settlement  is  valid, 
if  it  be  such  a  marriage  as  would  have  been  valid  in  this  country  before 
the  passiiig  of  the  marriage  act,  26  Geo.  2.  Thus  a  marriitte  between 
two  British  subjects,  solemnised  bv  a  Catholic  priest  at  Madras,  and 
followed  by  cohabitation,  but  without  the  license  of  the  governor, 
which  it  had  been  the  uniform  custom  to  obtain,  is  valid,  habmt 
V.  Teetdale,  8  Taunt,  830. ;  5.  C.  2  Marth^  243.  So  in  the  case  of 
JR,  V.  Brampton,  10  Eatt^  282.,  Lord  Ellenboroogh  was  of  opinion 
that,  where  the  parties  had  accompanied  the  King's  forces  to  St.  Do* 
minffo,  they  mient  be  considered  to  have  carried  with  them  the  law  of 
England,  and  that  therefore  the  marriage,  being  according  to  the  En^ish 
law  independent  of  the  marriage  act,  was  valid. 

The  marriage  of  English  subjects  in  the  chapel  of  the  Eqglish 
ambassador  abroad  appears  to  have  been  valid ;  see  R.  v.  BrampUm,  10 
JSattt  286. ;  and  now  by  statute  4  Geo.  4.  c  91.  s.  2.,  reciting  that  it 
is  expedient  to  relieve  the  nunds  of  his  Miyesty's  subjects  from  any 
doubt  concerning  the  validity  of  a  marriage  solemnised  by  a  minister  of 
the  church  of  England  in  the  chapel  or  house  of  any  British  ambns- 
sador,  or  minister,  residine  within  the  country  to  the  court  of  which 
he  is  accredited,  or  in  the  chapel  belonging  to  any  British  fiictory 
abroad,  as  well  as  from  any  possibility  of  doubt  concerning  the  validity 
of  marriages  solemnised  within  the  British  lines  by  any  chaplain  or 
officer,  or  other  person  officiating  under  the  orders  of  the  commanding 
officer  of  a  British  army  serving  abroad,  it  is  dedared  and  enacted 
that  all  such  marriages  shall  be  deemed  and  held  to  be  as  valid  in  law, 
as  if  the  same  had  been  solemnised  within  his  roiyesty's  dominions 
with  a  due  observance  of  all  forms  required  by  law.  See  also  9  Geo. 
4.  c.  91. ;  Waldegrave  Peerage,  4  CI,  4*  Fm.  649. 

A  marriage  between  English  subjects  in  a  foreign  country,  not  ode-> 
brated  according  to  the  laws  of  that  country,  nor  in  an  ambassador's 
chapel,  &c.,  is  invalid.  Mktdletou  v.  Janverm,  2  Hag.  Con.  437. ;  Scrhn^ 
shire  v.  Saimthire,  id.  395. ;  Lacon  v.  Higguu^  3  Stark.  183. ;  Kent  v. 
Burgeu^  11  <Sifm.  361. 

The  latest  mairiage  act  is  that  of  6  &  7  W.  4.  c.  85.,  of  which  the 
object  was  to  provide  means  of  legal  marriage  for  dissenters  and  others 
who  object  to  the  rites  of  the  church  of  England.  It  does  not  generally 
affect  marriages  according  to  those  rites,  except  that  it  luUces  a  regis- 
trar's certificate  equivalent  to  banns ;  sect.  1. 

Afier  1st  of  March  1837,  superintendent  re^strars  may  grant 
licences  to  be  married  in  a  building  registered  under  the  act,  or  in  hii 
office;  sect.  11. 

Sects.  18,  19,  and  34.,  provide  for  the  r^stration  of  chapels,  Ac, 
and  the  formation,  eveiy  year,  of  Ibts  of  the  rcgistved  chapeui. 

By  sect.  42.  if  any  persons  shall  knowingly  and  wUfiillv  mtermarry 
in  any  place  other  than  the  church,  chapel,  r^stered  bmlding^  office, 
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or  other  place  specified  in  the  notice  and  certificate  required  hj  that 
act,  or  without  due  notice  to  the  superintendant  registrar,  or  without 
certificate  of  notice  duly  issued,  or  without  licence  when  licence  is 
necessary  under  the  act,  or  in  the  absence  of  a  registrar  or  superin* 
tendant  rttistrar  when  their  presence  is  necessary,  the  marriage  shall 
be  null  and  void.  Provided  that  nothing  therein  shall  annul  a  marriage 
•olemnised  under  the_BliBrriage  Act,  4  Geo.  4. 

Proof  of  the  adultery.]  '*  In  suits  in  the  Ecclesiastical  Courts,  it  has 
been  liud  down  that  it  is 'not  necessary  to  prove  the  direct  fact  of 
adultery.  In  every  case,  almost,  the  fiict  is  inferred  from  circumstances 
that  lead  to  it  by  fair  inference  as  a  necessary  conclusion.  What  are 
the  circumstances  that  lead  to  such  a  conclusion  cannot  be  laid  down 
universally,  because  they  may  be  infinitely  diversified  by  the  situation 
and  character  of  the  parties,  by  the  state  of  general  manners,  and  by 
many  other  incidental  circumstances  ap|)arently  slight  and  delicate  in 
themselves,  but  which  may  have  most  important  b«irings  in  the  parti- 
cidar  case. — The  only  general  rule  that  can  be  laid  down  upon  the 
subject  is,  that  the  circumstances  must  be  such  as  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  man  to  the  conclusion.'* 
Per  Sir  W.  Scott,  in  Loveden  v,  Loveden,  2  Hag,  Con,  2,  Habitual 
cohabitation,  even  where  the  nights  have  been  paaied  separately,  has 
been  held  evidence  of  adultery,  though  there  was  no  proof  of 
other  familiarities.  Cadogan  v,  Cadogan^  2  Hag,  Con,  4.  (n.) ;  and  see 
Chamben  v.  Chambert,  1  Hag,  Con.  444. ;  William  v.  Williams,  id.  299.; 
JElwet  V.  ElweSf  id.  211,  In  a  case  before  the  delegates,  where  the 
chief  evidence  relied  on  was  that  the  wife  had  been  seen  going  into  a 
house  of  ill-fame  with  a  man,  the  adultery  was  held  to  be  provra ;  and 
Mr.  Justice  BuUer  observed  that  there  were  many  cases  in  the  King's 
Bench  where  the  adultery  was  established  on  presumptive  evidence. 
Woodv.  Woody  4  Hag,  JBccl,  Rep.  138.  (n.);  and  in  TVevamon  «. 
DaftbvZy  Bodmin  Sum.  As.  1634,  Patteson  J.  refused  to  nonsuit,  and 
the  plaintiff  had  a  verdict,  though  the  evidence  was  of  a  general 
nature,  and  pointed  to  no  precise  act  or  time. 

Where  the  statute  of  limitations  is  pleaded,  the  plaintiff  may  give 
evidence  of  acts  of  adultery  which  took  place  more  than  six  yean 
since  with  a  view  to  shew  the  nature  of  the  connection  subsisting 
between  the  parties  within  the  six  years.  Duke  of  KotfoO^g  case^ 
18  How.  St,  Dr.  921, 

The  confession  of  the  wife  is  not  evidence  for  her  husband ;  but 
conversations  between  her  and  the  defendant  are  evidence  against  the 
latter  ;  B.  N.  P.  28. ;  Baker  v.  Morley,  1  Selw,  N.  P.  24. ;  so  per* 
haps  lettera  written  by  her  to  defendant,  coupled  with  his  conduct  on 
receipt  of  them,  such  as  the  continuance  of  a  suspicious  intercourse 
with  ner.    Per  Sir  W.  Scott,  in  Loveden  v.  Loveden,  2  Hag.  Con.  52. 

Evidence  in  aggravation.]  Conversations  between  the  husband  and 
wife  are  evidence  to  shew  their  mutual  aflfection.  Drelawney  v.  Cote- 
«Mm,  1  B.SpA,  91.  So  letten  fit>m  the  wife  to  the  husband,  or  to  a 
third  person,  written  before  suspicion  of  criminal  intercourae,  ib. ; 
although  the  lettera  may  contain  facts  which  in  themselves  are  not  ad- 
mbsible  evidence  ;  WUUm  v.  Bernard^  8  Btng.  376.  The  judgment 
formed  by  a  witness  firom  the  anxiety  which  the  wife  had  expressed 
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concerning  her  husband,  and  from  her  mode  of  speaking  of  him  during 
his  absence,  is  admissible  evidence  of  affection.  TVelawney  v.  Colmtm^ 
2  ^ark,  ]92.  The  wife^s  declarations  as  to  her  intentions  in  leaving 
her  husband  may  be  given  in  evidence,  as  part  of  the  rcM  gesUe,  to  re« 
move  a  suspicion  of  connivance  on  his  part.  Hoare  o.  AUen^  3  Etp^ 
276.  Proof  of  a  settlement  and  provision  for  children  is  adnuasible 
evidence  in  aggravation.  B,  N,  P.  27.  As  to  evidence  of  the  wife's 
character,  see  ante^  p.  55. 

Evidence  of  the  amount  of  the  defendant's  property  is  not  admissible 
"with  a  view  to  damages.  Per  Alderson  B.,  in  Jamet  o.  BiddtngjUm^ 
6  C.^P,  589.,  and  see  also  ante,  p.  54. 

Jjefencem 

Evidence  to  disprove  the  marriage,]  If  the  marriage  of  the  plaintiff  be 
irregular  and  void,  the  defendant  may  give  evidence  to  prove  that  fact. 
Thus  he  may  shew  that  there  was  no  due  publication  of  banns  or 
licence ;  for  by  4  Geo.  4.  c.  76.  s.  22.,  if  any  person  shall  knowingly  and 
wilfully  intermarry  without  due  publication  of  banns  or  licence,  such 
marriage  shall  be  null  and  void.  Under  this  clause  it  seems  sufficient 
that  the  banns  are  published  in  the  known  and  acknowledged,  though 
not  the  real,  names  of  the  parties.  Thus  where  a  man,  whose  name 
was  A.  L.,  had  resided  for  three  years  in  the  parish  in  which  he  was 
married  under  the  name  of  O.  S.,  and  was  married  by  banns  by  such 
name,  the  marriage  was  held  valid.  B,  v.  BilUngshurtt,  3  M»  4*  ^-  250. 
So  where  the  name  had  been  assumed  for  sixteen  weeks  on  account  of 
the  party  having  deserted  from  the  army.  B,  v,  BurUm-nnon-Trent^  Id, 
syi»  So  where  a  married  woman  upon  the  death  or  her  husband 
assumed  her  maiden  name,  and  'after  the  lapse  of  several  years  was 
married  by  banns  to  a  second  husband  in  that  name  with  the  description 
of  widow,  it  was  held,  in  the  absence  of  fraud,  that  such  marriage  was 
legal.  B.  V,  St.  Faith* t  Newton,  ZD.Sf  B.  348.  But  where  the  banns 
have  been  published  in  the  wrong  names  of  the  parties,  and  there  is  no 
evidence  to  shew  that  they  have  ever  been  known  by  such  names,  the 
marriage  is  void.  Mather  v,  Neif,  cited  3  M.  4*  S,  265. ;  see  also 
Stanhope  v.  Baldwin,  ^  1  Addanu,  93. ;  Green  v,  Daiton^  Id,  289.  So 
where  a  wrong  name  is  fraudulently  assumed  for  the  purposes  of  the 
marriage.  Frankland  v,  Nicholson,  cited  3  Jkf.  ^  S.  259. ;  see  also 
FeUowes  v.  Stewart,  2  PhiU,  257. ;  and  other  cases,  lb,  321.  365.  But 
a  licence  in  a  wrong  name,  not  fraudulently  assumed,  will  not  avoid 
a  marriage  under  the  old  Marriage  Act.  Lane  v,  Godwin,  Q.  B,,  H,  T, 
1843. 

The  rules  on  the  subject  of  banns  are  thus  laid  down  by  Lord  Ten- 
terden  in  B,  v,  Tibshe/f,  1  B.  4*  Ad.  195. :  <*  First,  if  there  be  a  total 
variation  of  name  or  names,  that  is,  if  the  banns  are  published  in  a  name 
or  names  totally  different  from  those  which  the  parties,  or  one  o£  them, 
ever  used,  or  by  which  thev  were  ever  known,  the  marriase,  in  pursuance 
of  that  publication,  is  invalid,  and  it  is  immaterial  in  such  cases  whether 
the  misdescription  has  arisen  from  accident  or  design,  or  whether  such 
iesign  be  fraudulent  or  not.  But,  secondly,  if  there  be  a  partial  variation 
of  name  only,  as  the  alteration  of  a  letter  or  letters,  or  the  addition  or 
suppression  of  one  Christian  name,  or  the  names  have  been  such  as  the 
parties  have  used,  and  been  known  by,  at  one  time  and  not  another^ 
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in  such  cases  the  publication  may  or  may  not  be  Toid ;  the  supposed 
misdescription  may  be  explained,  and  it  becomes  a  most  important 
part  of  the  inquiry,  whether  it  was  consistent  with  honesty  of  purpose, 
or  arose  from  a  fraudulent  intention.  It  is  in  this  class  of  cases  only, 
that  it  is  material  to  inquire  into  the  motives  of  parties." 

The  above  cases  were  decided  upon  the  old  Marriage  Act,  26  Geo.  2. 
The  act  now  in  force,  4  Greo.  4.  c.  76.,  is  differently  expressed,  and 
annuls  the  marriage  only  where  both  parties  knew  of  the  undue  pub- 
lication ;  therefore,  where  the  intended  husband  procured  the  banns  to 
be  published  in  a  Christian  and  surname  which  the  woman  had  never 
borne,  but  she  did  not  know  that  fact  until  after  the  solemnisation  of 
the  marriage,  such  marriage  was  held  good.  R.  v.  Wroxton,  4  ^.  4*  Ad, 
640.  The  corresponding  clause  in  the  6  &  7  W.  4.  c.  85.  has  been 
already  stated,  mprd^  p.  462.  ^ 

By  4  Geo.  4.  c.  76.  s.  26.,  it  shall  not  be  necessary,  in  support  of  a 
marriage,  to  give  any  evidence  of  the  residence  of  the  parties  as  directed 
in  that  act,  nor  shall  any  evidence  be  received  to  prove  the  contrary. 

It  has  not  been  decided  whether  the  plea  of  !Not  guilty  admits  the 
marriage.  As  there  is  a  decision  (see  potty  p.  469.)  that  this  plea  does 
not  put  in  issue  the  service  in  an  action  for  seduction,  it  should  seem 
that,  on  principle,  it  also  admits  the  marriage. 

Evidence  that  the  pariiet  Uved  separate,]  Whether  proof,  that  at  the 
time  of  the  adultery  the  husband  and  wife  were  living  separate  by 
consent,  be  a  defence  in  this  action,  does  not  appear  to  be  dearly 
settled.  In  Weedon  v,  Tmhrel,  1  Esp.  16.;  S,  C,  5  T,  R,  357.,  where 
the  husband,  having  some  suspicion  of  his  wife's  misconduct,  had 
taken  a  lodging  for  her,  for  which  and  for  her  board  he  paid,  and 
that  at  the  time  when  the  adultery  was  committed  they  were  livins 
in  a  state  of  separation.  Lord  Kenyon  ruled  that  the  action  could 
not  be  maintained,  and  the  court  refused  to  set  aside  the  nonsuit. 
So  in  Bartelot  v.  Hawker,  Peake,  7.,  where  the  husband  and  wife  had 
been  separated  by  articles.  Lord  Kenyon  said  that  if  the  parties  were 
separated  by  mutual  consent  at  the  time,  he  was  of  opinion  that  the 
husband  could  not  maintain  this  action ;  for  it  was  impossible  to  receive 
any  injury  by  losing  the  society  of  a  wife  whom  he  had  already  aban- 
doned ;  but  on  proof  of  an  act  of  adultery  befirre  the  separation,  the 
jury  found  a  verdict  for  the  plaintiff.  In  a  subsequent  case,  however, 
where  the  defence  was  that  the  parties  were  living  under  articles  of 
separation  at  the  time.  Lord  Kenyon  said  it  was  a  question  that  he  had 
entertained  considerable  doubts  upon,  but  he  was  inclined  to  suffer  the 
cause  to  proceed,  and  take  a  note  of  the  objection,  that  it  might  be 
brought  before  the  court.  Hodges  v.  Windham,  Peahe,  39.  And  in  a 
still  more  recent  case,  where  the  nusband  and  wife  had  separated  under 
articles,  and  the  wife  was  living  apart  from  her  husband,  though  not  in 
pursuance  of  the  terms  of  the  articles.  Lord  £llenborou^h  observed 
that  he  did  not  consider  the  question,  whether  the  mere  fact  of  sepa- 
ration between  the  husband  and  wife  by  deed  was  such  an  absolute 
renunciation  of  his  marital  rights  as  prevented  the  husband  from 
maintaining  an  action  for  the  scxiuction  of  his  vrife,  as  concluded  by  the 
decision  in  Weedon  v.  Timbret;  Chambers  v.  Cauffield,  6  East,  248. ; 
in  which  case  it  was  held  that,  as  the  wife  was  not  living  apart  from 
her  husband  with  the  consent  of  the    trustees  in    the  deed,  she 
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was  not  liTing  apart  from  him  with  his  consent,  and  that  therefore 
the  phiintiff 's  right  to  recover  was  not  afiected  by  the  deed.  And  in 
Graham  v,  WigUy^  2  Roper^M  Huib,  and  IVifr,  p.  383.  (2d  ed.),  Abbott 
C.  J.  held  that  a  voluntaiy  separation  without  deed,  so  that  there  mi^t 
still  be  a  suit  for  restitution  of  coiyugal  rights,  was  no  bar. 

Where  the  separation  is  not  with  a  view  of  renouncing  the  marital 
character,  as  where  the  husband  and  wife  are  living  as  servants  in  di^ 
ferent  families,  the  action  may  be  maintained.  Edwardt  v.  Crocait,  4 
J?4p.  39. 

Evidence  oftheplamliff*9  misconduct  m  bar,]  If  a  woman  be  sufiered 
to  live  as  a  prostitute  with  the  privity  of  her  husband,  and  a  man  is 
thereby  drawn  into  adultery  with  her,  Lord  Mansfield  laid  it  down  as 
clear  law,  that  the  action  will  not  lie.  Smith  v.  AUkon,  B.  H.  P,  27. ; 
Hodges  V.  Windham,  Peake,  39.  But,  unless  with  the  husband's  privity, 
it  wul  not  go  to  the  action,  but  only  to  the  damages.  B.  2i,  P.  27.  If 
the  plaintiff  was  consenting  to  the  adultery  of  his  wife,  he  cannot  re- 
cover. Howard  V,  Burtonwood,  I  Selw.  N,  P,  10. ;  Duberley  v.  Gumdng, 
4  T.  R.  656.  ;  Hoare  v.  Allen,  Selw.  N.  P.  U  (n),  3  E^.  276.  The 
open  infidelity  of  the  husband  was  considerea  by  Lord  Kenyon  to 
be  a  bar  to  the  action.  Sturt  v.  Marquis  of  Blandfird,  cited  4  Esp, 
17. ;  Wyndham  v.  Lord  Wycomhe,  ib,  16.  But  in  a  subsequent  case^ 
Lord  Alvanley  was  of  opinion  that  the  infidelity  or  misconduct  of  the 
husband  could  never  be  set  up  as  a  legal  defence  to  the  adultery  of  the 
wife,  but  went  in  mitigation  of  damages  only.  Bromley  t,  WaUaee, 
4  Esp,  237.  And  in  Trevamon  v.  Dauhuz,  Bodmin  Sum.  As.  1834, 
Patteson  J.  directed  the  jury  that  the  neglect  or  misconduct  of  the 
husband  was  only  matter  of  mitigation :  But  if  they  thought  his  conduct 
was  occasioned  by  a  desire  to  get  rid  of  his  wife  ;  if  he  had  thereby 
encouraged  the  advances  of  the  defendant  aud  testified  a  desire  to 
"  throw  her  away,**  they  would  properly  find  for  the  defendant.  And 
per  Alderson  J.,  the  plaintiff  is  entitled  to  recover  unless  he  has  been 
in  some  de^ee  a  party  to  his  own  dishonour,  or  has  totally  and  per- 
manently given  up  aU  advantage  firom  his  wife's  society.  Winter  v^ 
Hewn,  4  C.  ^  ■<  .  498* 

Evidence  in  miration  of  damages,]  Proof  of  the  husband's  bad  con- 
duct, as  that  he  lived  in  criminal  connection  with  other  women,  is,  we 
have  seen,  proper  evidence  in  mitigation  of  damages.  B.  N,  P,  27. ; 
Bromley  v,  Wallace,  4.  Esp,  237.  So  that  he  had  turned  his  wife  out 
of  ^e  house,  and  refused  to  maintain  her.  B,  iST.  P.  27.  And  where 
the  plaintiff  called  a  witness  to  prove  the  harmony  of  himself  and  wife 
before  the  adultery.  Lord  Lyndhurst  allowed  him  to  be  cross-examined 
as  to  declarations  of  the  wife  before  the  criminal  intercourse^  com- 
plaining of  ill  treatment  by  the  husband.  Winter  v.  Wroot,  1  M,  ^ 
Rob,  404.  For  the  same  purpose  the  defendant  may  give  evidence  of 
the  wanton  manners  of  the  wife,  and  that  the  first  advances  were  made 
by  her  to  him.  Gardener  v.  Jadis,  1  Selw,  JNT.  P.  25.  Or  that  tbe  wife 
committed  adultery  with  others,  or  had  a  bastard  before  marriage. 
Roberts  v.  Malston,  B,  N.  P.  296.  Though  evidence  of  loose  conduct 
or  criminality  with  others,  before  the  commission  of  the  feet  complained 
of,  is  admissible  in  mitigation  of  damages,  yet  acts  of  subsequent  mis- 
conduct are  not.  Per  Lord  Kenyon  C.  J.,  Elsam  v,  Faucett,  2  Esp, 
562.     In  general  the  letters  of  the  wife  to  the  defendant  are  not  evi* 
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deace  for  him ;  Baker  v.  Mwiey^  B.  N,  P,  28. ;  yet  where  they  had 
been  written  before  the  time  when  the  criminal  facts  were  proved  to 
have  been  committed,  Lord  Kenyon  admitted  them  with  a  riew  to 
■hew  that  the  defendant  had  been  solicited  by  the  wife.  Eltani  v. 
FauceU^mprh, 


TRESPASS  FOR  SEDUCTION. 

In  an  action  for  seduction,  the  pUuntiff  must  prove,  (1.)  That  the 
party  seduced  was,  in  fact  or  in  contemplation  of  law,  his  servant ;  and 
(8.)  The  seduction. 

Evidence  of  the  service.]  Although  this  action  cannot  be  maintained 
without  some  proof  of  the  service,  or  liability  to  service,  and  it  is  not 
sufficient  merely  to  shew  that  tlie  jplaintiiT  has  incurred  an  expence  in 
consequence  of  her  confinement  (saiierthwaite  v,  Duerst,  5  East,  47  (n), 
S,  C,  4  Doug  315. ;  PottlethtoaUe  v.  Parket,  3  Burr.  1878  ;  Hall  v. 
HoUimder,  ^B,  ^  C,  668.)  yet  it  is  not  necessary  to  prove  an  actual 
contract  of  service,  or  that  wages  have  been  paid.  The  snghtest  evidence 
of  service,  such  as  milking  cows,  has  been  held  sufficient.  Bennett  v, 
AUcott^  2  T.  R.  168.  Even  making  tea  has  been  said  to  be  an  act  of 
service.  Per  Abbott  C.  J.,  Carr  v,  Clarke,  2  Cluttrft  Rep.,  261. ;  Mann  v. 
Barrett,  6  Etp,  32.  The  relation  of  master  and  servant  must  subsist, 
yet  a  very  slight  relation  is  sufficient ;  therefore,  when  a  daughter  has 
been  seduced,  the  parent  may  maintain  an  action  on  the  supposed  re- 
lation, though  the  rank  and  circumstances  of  the  parties  make  it  im- 
probable that  such  a  child  should  be  treated  as  a  menial  servant  Vores 
9.  Wilson,  Peake,  55.  A  ri|ht  to  the  service  is  sufficient ;  and  where  a 
daughter  is  living  with  her  father,  forming  part  of  his  family  and  liable 
to  his  control  and  command,  no  proof  of  service  is  required.  Per 
Littledale  J.,  Maunder  v.  Venn,  ilf.  4*  ilf.  324. ;  R.  v,  ChiUesJord,  4  B. 
4*  C,  102.  And  if  the  child  is  a  minor,  and  of  an  age  capable  of 
service,  the  service  may  be  presumed.  Harris  v.  Butter,  2  if.  4*  ^* 
642.  The  action  is  maintainable,  though  the  daughter  was  of  age. 
Booth  V.  Chariton,  cited  5  East,  47. ;  TulBdge  v.  Wade,  3  Wils.  18. 
And  where  the  daughter  was  a  married  woman,  separated  from  her 
husband  and  living  as  a  servant  with  her  father,  it  was  held  that  the 
latter  might  maintain  this  action.  Harper  v,  Luffkm,  1  B,Sf  C»  387. 
The  action  was  held  to  lie,  though  the  daughter  had  not  been  actually 
confined  before  action  brought,  and  though  the  plaintiff  had  voluntarily 
turned  her  out  of  his  house  upon  discovery  of  her  pregnancy ;  per  Lord 
Denman  C.  J.,  Joseph  v.  Cavemder,  Winton  Sum.  As.  1834. 

It  must  appear  that  the  daughter  was  residing  with  the  plaintiff  at 
the  time  of  ner  seduction*  Thus,  where  she  was  residing  m  another 
person's  &mily  in  the  capacity  of  housekeeper,  though  not  under  anv 
contract  for  wages,  and  though  she  might  have  lef^  when  she  pleased, 
it  was  held  that  the  father  could  not  maintain  the  action ;  for  the  daugh- 
ter had  no  aiitmia  revertendi.  Dean  v.  Peel,  5  East,  45. ;  Carr  v,  Clarke, 
2  Chiitt^s  Rep.  260.  So  no  action  lies,  though  the  daughter  intended  to 
return  at  the  end  of  her  service.  Bldymire  v,  Haley,  QM,^W.  &5,  But 
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if  she  was  merely  abBent  on  a  visit  at  the  time  when  she  was  seduced, 
the  action  lies.  Johnson  v.  APAdam^  cited  5  East,  47. ;  accord.  Harm 
V.  ButUr,  %M.^W,  542.  Where  the  defendant  procured  the  daughter 
and  serrant  of  the  plaintiff  to  leave  him  under  pretence  of  hiring  her  as 
his  servant,  and  seduced  her,  Abbott  C.  J.  held  the  action  maintainable, 
Speight  V.  Oliviera,  2  Stark,  493.  Where  the  pUuntiff  put  a  daughter 
out  to  board  and  reside  with  defendant  as  an  apprentice  for  two  years, 
no  action  was  held  to  lie  amnst  the  defendant  for  seducinff  her  whereby 
she  became  ill  and  was  obliged  to  remoye  to  the  plaintiirs  house  again 
and  to  be  supplied  by  the  plaintiff  with  medicines,  &c.  Harm  v.  BmUer, 
2M,^  H^.539. 

.  Where  the  action  was  brought  bv  the  aunt  of  the  party  seduced, 
with  whom  she  resided,  it  was  held  that  she  stood  m  loco  parentis^  and 
was  entitled  to  recover,  though  the  mother  was  livins.  Edmondion  o. 
Machell,  2  7\ iZ.  4. ;  11  East,  24.  So  where  the  phuntiff,  an  officer  in 
the  army,  had  adopted  the  daughter  of  a  deceased  soldier,  he  was  held 
entitled  to  maintain  this  action.  Irwin  v,  Dearman,  1 1  East,  23.  So 
a  master,  not  related  to  the  party  seduced,  may  recover  damages 
against  the  defendant  for  ddMuicning  her.  Fores  v,^fVUson,  Peake,  55. ; 
see  Hall  v,  Hollander,  At  B,^  C.  663.  But  the  action  cannot  be  sup- 
ported by  the  assignees  of  a  bankrupt  master.  Howard  v.  Crowther, 
8  Jli.4-  W.  601. 

Damages — Evidence  in  aggravation,]  Though  the  loss  of  service  is 
the  legal  foundation  of  this  action,  and  though  it  is  difficult  to  reconcile 
to  principle  the  giving  of  greater  damages  on  another  ground,  the  prac* 
tice  is  become  inveterate,  and  cannot  now  be  shaken.  Per  Lord  Ellen- 
borough  C.  J.,  in  Irwin  v.  Dearman,  1 1  East,  24.  Damages  therefore  may 
be  given  for  the  loss  which  the  plaintiff  has  sustained  by  being  depriyed 
of  the  society  and  comfort  of  his  child,  and  by  the  dishonour  which  he 
suffers.  Southernwood  v,  Ranuden,  Selw,  N.  P,  1042.  The  jury  may 
take  into  consideration  all  that  the  plaintiff  can  feel  from  the  nature 
of  the  loss.  They  mav  look  upon  him  as  a  parent  losing  the  comfort  as 
well  as  the  service  of  his  daughter,  in  whose  virtue  he  can  feel  no  con- 
solation,  and  as  the  parent  ofother  children  whose  morals  may  be  cor« 
rupted  by  her  example.  Per  Lord  Eldon,  Bedjord.v.  M^Kowly  3  Esp, 
120. ;  see  also  Chambers  v.  Irwin,  2  Selw,  N,P,  1042. ;  7\i/fid^e  v.  Wade, 
3  mis.  19. 

The  plaintiff  may  prove  that  the  defendant  was  addressing  his 
dau^ter  as  an  honourable  suitor.  Dodd  v,  Norris,  Z  Camp,  519.; 
Elliott  V.  Nicklin,  5  Price,  641.  It  has  been  held  that  neither  in  chirf 
nor  on  cross-examination  can  the  plaintiff  shew  that  the  defendant  had 
previously  made  a  promise  of  mamage  to  the  daughter.  Dodd  v,  Norris, 
supra  :  Titllid^e  v.  Wade,  3  Wils.  1 9.  But  several  cases  are  mentioned 
by  Mr.  Stark le  (vol,  2,  p,  722.)  where  such  evidence  has  been  admitted, 
not  with  a  view  to  augment  the  damages,  but  to  vindicate  the  character 
of  the  person  seduced,  and  to  shew  the  means  used  by  the  defendant  to 
effect  the  injury  ;  and  in  Capron  v,  Balmond,  Exeter  Sp.  As.  1831, 
Parke  J.  not  only  allowed  proof  of  a  promise,  but  also  that  defendant 
had  persuaded  the  daughter  to  take  measures  to  destroy  her  offsprii^ 
and  nad  spoken  to  her  about  hiring  a  nurse  and  other  arrangements  m 
contemplation  of  marriage ;  these  facts  being  all  immediately  connected 
with  the  act  complained  of. 
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The  plaintiff  is  allowed  to  prove  the  amount  of  the  expences  sus- 
tained by  him  in  consequence  of  his  daughter's  confinement,  &c.  TuU 
Ud^e  V.  fVade,  3  IViU,  19.  The  amount  of  a  surgeon's  bill,  though  not 
paid,  may  be  recovered ;  but  not  a  physician's  fees,  if  not  actually 
paid  ;  since  the  payment  of  them  cannot  be  enforced.  Dixon  v,  BeU^ 
1  Stark.  289. 

Declarations  of  the  defendant's  wife,  tending  to  prove  a  confederacy 
between  them  to  seduce  the  plaintiff's  daughter,  have  been  admittea« 
Knowles  v.jCompigne^  cited  ait/^,  p.  44. 

Emdenee  of  character.]  The  plaintiff  cannot  ipve  evidence  of  the 
daughter's  good  character,  unless  in  answer  to  evidence  of  general  bad 
character  on  the  other  side ;  Bamfield  v.  Money,  I  Canqt,  460. ;  and 
even  where  the  daughter  had  been  cross-examined  as  to  circumstances 
of  extreme  indelicacy  and  levity  in  her  conduct.  Lord  Ellenborough 
ruled  that  the  plaintiff  was  not  at  liberty  to  call  witnesses  to  character ; 
for  there  was  an  opportunity  of  explaining,  on  re-examination,  the 
questions  put  on  the  cross-examination.  IM,  But  in  another  case, 
where  the  cross-examination  of  the  party  seduced  went  to  shew  that 
she  had  conducted  herself  immodestly  towards  the  defendant  before 
the  seduction,  and  that  she  kept  improper  company,  the  plaintiff  was 
allowed,  without  objection,  to  prove  the  general  good  character  and 
modest  deportment  of  bis  daugnter,  and  the  general  respectability  of 
the  family.    Bate  v.  Hiil,  I  C.  |  P.  100.    See  ante,  p.  54*,  55. 

l)efence. 

The  new  rules  have,  to  a  certain  extent,  altered  the  effect  of  the 
general  issue  in  actions  for  trespass  for  personal  injuries. 

The  plea  of  Not  guilty  does  not  put  the  plaintiff  to  proof  of  the 
service,  but  admits  it.     Torrence  v.  Gibbhu,  Q.  B,  ilf .  T.  1843. 

Where  the  plaintiff  had  been  guilty  of  gross  misconduct  in  suffering  the 
defendant  to  continue  his  visits  as  a  suitor  to  his  daughter,  after  he  knew 
that  he  was  a  married  man,  on  an  alleged  probability  of  divorce,  and 
after  he  had  received  a  caution  against  admitting  him  into  his  family, 
Lord  Kenyon  nonsuited  the  plaintiff.  Reddie  v.  ScooU,  Peake,  240. 
But  it  may  be  doubted  whether  this  is  not  rather  matter  in  reduction 
of  damages. 

In  mitigation  of  damages  the  defendant  may  shew  the  loose  charac- 
ter of  the  daughter  ;  but  if  the  daughter  be  asked  whether,  before  her 
acquaintance  with  the  defendant,  she  had  not  been  criminally  connected 
witn  other  men,  she  is  not  bound  to  answer  the  question.  Dodd  v. 
Norris,  3  Camp,  519.  He  may  prove  expressions  of  the  daughter 
tending  to  shew  the  levity  of  her  character ;  but  if  the  expressions 
also  tend  to  contradict  her  evidence,  the^  cannot  be  proved  without 
previously  asking  her,  on  cross-examination,  whether  she  used  them. 
Carpenter  r.  Wall^  \\  A.S^E,  803. 
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TRESPASS  FOR  ASSAULT  AND  BATTERY. 

In  an  action  of  trespass  for  assault  and  battery,  the  evidence  for  the 
plaintiff  Taries  according  to  the  nature  of  the  defendant's  plea. 

Evidence  under  the  general  iune^  Under  Not  guilty,  the  plain- 
tiff must  prove  an  assault  or  battery.  An  attempt  to  do  a  cor- 
poral ii\jury  to  another  coupled  with  a  present  ability,  as  holding  np  a 
weapon  at  a  man  within  reaich,  is  an  assault.  Genner  v,  Sparket,  1  SaBi» 
79.  So  riding  after  a  person,  and  obliging  him  to  run  away  to  avoid 
being  beaten,  is  an  assault.  Mortm  v,  Sioppee^  3  C.  4*  P.  373.  To 
upset  a  carriage  or  chair  in  which  a  person  is  sitting  is  a  trespass 
against  the  person.  Hopper  v,  Reeve^  7  Taunt,  698,  700.  Wnere 
parish  officers  cut  off  the  mdr  of  a  pauper,  against  his  will,  it  was  held 
an  assault  Forde  v.  Skinner,  ^CSf  P.  239.  A  battery,  which  always 
includes  an  assault,  is  the  actual  doing  a  corporal  iiyury,  be  it  ever  so 
small,  in  an  angry  or  revengeful  or  rude  or  insolent  manner ;  as  by 
spitting  in  a  man  s  face,  or  violently  jostling  him  out  of  the  way.  B» 
iST.  P.  15.  To  throw  water  on  a  person  is  a  battery.  Pmr$eU  a. 
Home^  S  A.4r  E»  602.  But  to  collar  any  one,  merely  in  order  to  pr^ 
vent  him  and  another  from  fightine,  has  been  held  not  an  assault  or 
battery.  Griffin  v.  Partons,  1  Selw,  N.  P.  27  (a).  But  seepostj  p.  472. 
In  order  to  constitute  a  battery,  it  is  not  essential  that  the  act  should 
appear  to  be  wilful ;  if  it  happens  by  negligence  or  mistake  an  action 
will  lie.  Weaver  v.  Ward^  Hob,  134.  Therefore  where  a  soldier  in 
exercise  wounded  one  of  his  comrades  by  accident,  he  was  held  liable 
in  trespass.  Ibid. ;  Underwood  v.  Hewson,  1  Stra.  596.  But  where  the 
iinury  is  unavoidi^Ie,  and  the  conduct  of  the  defendant  is  entirely 
without  fault,  no  action  will  lie.  Wakenum  v.  JRobinson,  1  ^mg.  213.; 
B.  N.  P,  15.  And  this  may  be  shewn  on  the  general  issue.  See 
pott,  **  Defence:' 

PkdnAff,  how  far  confined  ai  to  the  time  and  ummber  of  attauiis,  ^c] 
Where  it  is  stated  in  the  declaration  that  the  defendant  on  divers  days 
and  times  between  two  certain  da3r8  assaulted  the  plaindfl^  the  plaintiff 
may  give  in  evidence  any  number  of  assaults  within  those  days  ;  or  he 
may  prove  a  single  trespass  at  any  time  before  action  brou^t ;  B.  2i, 
JP.  86. ;  1  Saund.  24.  (n.) ;  ante,  p.  66. ;  and  even  after  proving 
several  assaults  within  the  period  mentioned  in  the  declaration,  he 
would  perhaps  be  allowed  to  give  evidence  of  assaults  committed  before 
that  time  as  proof  of  the  defendant's  malice.  2  PhilL  Ev,  194.  If 
trespasses  incapable  of  continuance  are  improperly  so  laid,  the  defendant 
may  confine  the  plaintiff  at  the  trial  to  a  sin^e  act.    B.  N,  P,  86. 

Where  the  declaration  contains  only  one  count,  the  plaintiff  cannot, 
afler  giving  evidence  of  one  assault,  waive  it,  and  give  evidence  of 
another.  Stante  v.  Pricket,  1  Camp,  473.  And  when  the  action  is 
brought  against  several  for  a  joint  trespass  committed  at  a  particubir 
time,  he  must  confine  himself  to  that  period  ;  and  if  all  the  defendants 
were  not  then  concerned  in  the  trespass  committed  at  that  time,  the 
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plaintiff  cannot  have  recourse  to  a  trespass  committed  at  any  other 
time  when  some  only  of  the  defendants  were  concerned  who  were  not 
implicated  in  the  first  transaction  ;  for  some  of  the  defendants  might 
thereby  be  subjected  to  damages  for  a  trespass  in  which  they  had  no 
concern.  Sediey  v.  Suiherltaui^  3  Eip.  202.  So  where  the  plaintiff 
proved  a  joint  trespass  against  all  the  defendants,  it  was  held  that  he 
could  not  waive  tliat  trespass  and  prove  another  apainst  some  of  the 
deioidants  only,  though  there  were  two  counts  m  the  declaration. 
TaU  V.  Harris,  1  AT.  ^  Rob.  282.  But  the  principle  of  thb  decision 
has  been  doubted  by  Patteson  J.,  in  HUtAen  v.  Teide^  2  M.^  Rob, 
30. ;  and  a  plaintiff,  who  has  proved  a  trespass  by  three  of  four  de- 
fendants, may  waive  it  and  prove  another  implicating  all  four.  Roper 
n  Harper,  6  ScoU,  250. 

Evidence  under  son  auauU  demesne. — De  injuridJ^  One  of  the  most 
common  pleas  in  this  action  is  son  astauH  demesne,  t.  e.  that  the  plaintiff 
made  the  first  assault,  and  that  the  defendant's  battery  was  in  self- 
defence.  Co.  Lii.  212.  6.  If  to  this  plea  the  plaintiff  replies  de  injuria 
sua  propriA  absque  tali  causA,  he  puts  the  wnole  matter  of  the  plea 
in  issue,  and  the  defendant  will  have  to  prove  a  prior  assault  by  the 
plaintiff.  Timoihv  v.  Simpson,  I  C.  M.  4*  R'  757.  If  he  proves 
that  the  phuntiff  lifted  up  his  stick  and  offered  to  strike  him,  it  is  a 
sufficient  assault  to  justify  his  striking  the  plaintiff,  and  he  need  not 
stay  till  the  plaintiff  has  actually  struck  him.  B.  N.  P.  18.  But  it  is 
not  every  assault  that  will  justify  every  battery,  and  it  is  matter  of 
evidence  whether  the  assaidt  was  proportionable  to  the  battery ;  thus 
if  A.  strike  B.,  B.  cannot  justify  drawing  his  sword  and  cutting  off  A/s 
hand.  Cook  v,  Bedl,  I  Ld.  Raym.  177.  It  seems,  however,  that  in 
such  case  the  plaintiff  will  not  be  allowed  to  take  advantage  of  the 
excess  in  the  violence  of  the  defendant's  assault  under  the  general 
replication  de  injuria,  but  should  reply  the  excess.  R.v.  Tebbart,  SJtinner, 
887. ;  see  Pyanks  v.  Morris,  10  East,Sl.  (n).  Thus  where  the  plaintiff 
declared  that  the  defendant  beat,  bruised  and  wounded  him,  and  the 
defendant  pleaded  son  assault  demesne,  to  which  the  plaintiff  replied  de 
injuria,  &c.  and  it  appeared  in  evidence  that  the  olaintiff,  meeting  the 
defendant,  shook  his  stick  at  him,  whereupon  the  defendant  committed 
a  violent  assault  upon  the  plaintiff  and  beat  him ;  on  a  verdict  for  the 
defendant,  the  court  held  that  if  the  defendant  had  assaulted  the  plain- 
tiff more  violently  than  was  necessarv  for  self-defence,  the  plaintiff 
ought  to  have  replied  that  fact  specially.  Dale  v.  Wood,  7  B.  Moore, 
S3. ;  Oakes  v.  Wood,  Z  M.  Sf  W,  150.  But  it  is  not  always  necessarv 
to  new  assign.  Thus,  where  the  plaintiff  alleges  and  proves  an  assault 
and  battery,  and  the  plea  allies  matter  to  justify  both,  the  defendant 
must  prove  enough  of  his  plea  to  justify  both.  Per  curiam.  Lamb  v. 
Burnett,  1  C.Sf  J.  294.  So  where  the  declaration  all^d  an  assault,  a 
turning  out  of  plaintiff's  house,  and  imprisonment,  and  the  plea  justi^ 
fied  the  assault  and  removal  Inr  a  moUiler  manus,  and  that,  l^ecause  the 
plaindff  assaulted  him,  the  defendant  save  him  in  charge  to  a  constable, 
It  was  held  that,  if  the  plaintiff  proved  the  imprisonment,  the  defendant 
must  prove  the  assault  bv  the  plaintiff.  Reece  v.  Taylor,  4  Nev.  ^  M, 
469.  So  where  plaintiflr  complained  of  imprisonment  and  blows  by 
defendant,  and  defendant  pleaded  a  lustification  of  the  imprison- 
ment under  process,  and  because  the  plaintiff  conducted  himself  with 
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violence  vhen  in  custody,  tfaaefiorv  ddoidaiit  Mmck  Inm  ;  k  was  hdd 
that  defendant  was  bound,  oo  the  repiicatioii  de  kgana,  to  prove 
the  plaintiff*s  violenoe  in  order  to  justify  the  blows,  and  that  plaintiff 
was  not  oUiged  to  new  assign.  Pkilhps  r.  Hott^gmte,  5  B.^  A.  220. 
Wbcre  tbe  dedaratioa  was  for  assaulting  and  he^img  -mkdk  a  stidc,  and 
the  pleas  were,  1,  Not  gnihr;  2,  As  to  mMammiiimg  with  tlie  stid^  son 
assault  demesne;  it  was  held  that  drffiidant  was  j'^ritlfJ  to  a  ycrdict 
generally  on  proof  of  his  plea,  and  that  plaintiff  oooU  not  have  i 
merely  because  the  plea  did  not  expressly  justify  the  beating;  for 
was  only  ground  of  special  deuiuiiq  to  the  plea.  Bbad  v.  Bemmmani^ 
2C.Ji:4>iL412. 

Where  the  plaintiff  can  justify  his  first  assaolt,  he  nmst  reply  snch 
matter  of  justification  specially  ;  for  it  cannot  be  given  in  evidence 
under  the  replication  de  injuria,  &c  King  r.  Pktppmrd^  Cartk,  281 . ; 
B,  y.  P,  18.  Bat  where  the  defendant  and  another  person  were  fight- 
ing, and  the  plaintiff  came  and  took  hold  of  the  defendant  by  the  coUar 
in  order  to  separate  the  combatants,  whereapoo  the  defendant  beat  the 
plaintiff;  on  son  assault  demesne  pleaded,  and  repficatioo  de  iiyuria 
generally,  it  was  objected  that  the  plaintiff  ought  to  have  replied  the 
matter  specially,  but  Legge  B.  overruled  the  olgectioo,  observing  that 
the  evidence  was  not  offered  by  way  of  jostificatioo,  hot  for  the  purpose 
of  shewing  that  there  was  not  any  asnnlt ;  for  it  was  the  quo  atdmo 
that  constituted  an  assault,  which  was  matter  to  be  left  to  a  jury. 
Griffin  v.  Panotu^  1  Seiw,  X.  P,  27  (n).  The  reason  assigned  for  tms 
decision  appears  to  be  incorrect ;  for  the  collaring  was  an  asaanlt,  what- 
ever the  animus  might  be,  otherwise  a  special  plea  of  molBUr  auaat 
impotyk  to  separate  combatants  (2  Bro.  EmL  143,  &c.)  would  be  bad. 
Perhaps  a  better  reason  may  be,  that  the  defendant's  battery  under  such 
circumstances  was  not  a  mere  act  of  self-defence;,  but  a  resistance  to  the 
lawful  interference  of  the  plaintiff. 

Where  there  is  only  one  count  in  the  declaration,  and  the  defendant 
pleads  son  assault  demesne,  and  proves  an  assault  bv  the  plaintiff  on 
the  day  mentioned  in  the  dedaration  or  any  other  day  bcsbre  action 
brought,  the  plaintiff  will  not  be  entitled  to  give  evidence  of  an  assault 
committed  by  the  defendant  on  another  day.  Dowma  v.  Skrywuker^ 
1  Brovml.  2dS. ;  B,  N.  P.  17.;  RoU.  Ab.  Trial  (c).  If  m  feet  there  are 
two  assaults,  one  only  of  which  the  defendant  can  justify,  snd  he  pleads 
son  asnult  demesne,  the  plaintiff  should  new  assign ;  but  if  there 
are  two  ooonts  in  the  declaration,  the  new  assignment  will  be  unneces- 
sary; fer  as  the  defendant  can  only  prove  one  justification^  the  plaintiff, 
on  proving  two  assaults,  must  have  a  verdict.  B.  H.  P,  17.  Yet  where 
there  are  two  counts,  if  the  defendant  pleads  Not  guilty  and  a  justifica- 
tion, and  in  his  justification  alleges  that  thetreraasses  in  both  counts  are 
one  and  the  same,  and  the  plmntiff  replies  oe  injuria  Ac,  he  will  be 
confined  to  the  proof  of  one  trespass  onlv ;  Gale  v.  Dabympitf  B,  ^ 
M.  1 18. ;  Gibwa  v.  Hawkev,  Id.  121  (a) ;  for  by  allowing  the  defendant 
to  identify  the  trespasses,  be  has  deprived  hiuMelf  of  the  advantage  of 
his  two  counts.  8o  in  some  cases  if  there  are  two  counts  in  the 
declaration,  the  plaintiff  may,  by  new  assigning^  preclude  himself  fix»m 
giving  evidence  of  two  acts  of^  trespass.  Thus  where  the  declaration 
contained  two  counts  for  assault  and  felae  imprisonment,  and  the  de- 
fendant pleaded  Mot  guilty  to  both  counts,  and  a  justification  under 
mesne  process  to  the  first  count;  and  the  plaintiff^  as  to  the  jostificatioo. 


Trespa8$for  Assault  and  Battery,  473 

new  assigned  (whereby  he  admitted  that  the  arrest  under  the  rnesne 
process  was  justified),  and  then  gave  in  evidence  another  act  of  impri- 
sonment under  the  new  assignment,  upon  which  he  foiled ;  it  was  held, 
that  he  could  not  sive  evidence  of  either  act  of  trespass  under  the 
second  count,  for  Uiat  there  was  but  one  imprisonment  besides  that 
which  he  had  wfuved,  and  that  one  being  the  subject  of  the  new  assign- 
ment, the  plaintiff  could  not  avail  himself  of  it  on  the  second  count 
But  if  the  plaintiff  could  have  proved  that  there  were  in  fact  two  im- 
prisonments besides  that  which  he  waived,  he  might  have  made  use  of 
the  second  counL    Atkhuon  v.  Matteson^  8  T,  R,  172. 

Evidence  on  plea  of  juitification  in  defence  of  pouessionA  If  the 
defendant  pleads  that  he  was  possessed  of  a  house,  &c.,  and  that  the 
plaintiff  without  his  licence  entered  and  disturbed  the  defendant, 
whereupon  he  reouested  the  plaintiff  to  depart,  and  on  refusal  gently 
laid  hands  upon  nim  to  turn  him  out  of  the  house;  and  the  plaintiff 
replies  de  injuria,  &c. ;  the  defendant  must  shew  his  possession,  the 
plaintiff's  entry  and  disturbance,  the  request  to  depart,  and  his  refusal. 
If  in  fact  the  defendant  was  guilty  of  an  excess  of  violence  in  resisting 
the  plaintiff,  the  latter  should  new  assign  (or  reply)  such  excess. 
Weaver  v.  Bush,  8  T.  R.  78.  If  the  plaintiff  enters  forcibly  into  the 
defendant's  house,  the  latter  may  resist  force  by  force  without  any  pre- 
vious request  to  depart,  but  the  justification  in  such  case  should  not  be 
pleaded  by  way  of  molliter  manut  imposvit;  the  defendant  should  plead 
that  the  plaintiff  with  a  strong  hand  endeavoured  forcibly  to  bre^  and 
enter  the  defendant's  close,  whereupon  the  defendant  resisted  and 
opposed  such  entrance,  &c.,  and  that  if  any  damage  happened  to  the 
plaintiff  it  was  in  the  defence  of  the  possession  of  the  close.  Com,  Dig, 
Pleader,  3  M,  16,  17.  So  where  plaintiff  alleged  an  assault  and  dra^ng 
through  a  pond ;  and  defendant  pleaded  1.  Not  guilty,  and  8.  that  plaintiff 
was  unlawfully  in  the  defendant's  close,  &c. ;  held  that  the  latter  plea 
did  not  cover  the  dragging  through  the  pond,  and  that  plaintiff  was 
entitled  to  a  verdict  for  so  much  under  the  general  issue,  and  need  not 
new  assign.  Buth  v.  Parker,  I  New  Ca,  72.  Where  the  declaration 
stated  an  assault  and  battery,  ill-treating  and  wounding  with  a  truncheon, 
&c,  and  the  defendant  pl^ed;  1.  Not  guilty ;  2.  As  to  assault  and 
batterv  and  ill-treating,  a  removal  out  of  defendant's  house  because 
the  plaintiff  was  making  a  disturbance  there ;  replication  de  ii\iuri& ; 
held  that  plaintiff  was  entitled  to  a  verdict  and  damages  for  the  wound- 
ing without  a  new  assignment,  but  that  he  could  not  shew  on  de  it\juri4 
that  the  defendant  removed  him  for  other  and  different  reasons  and 
niotives  than  those  assigned  in  the  special  plea.  Oakes  v.  Wood,  2  M, 
4*  H^.  791. ;  see  also  ^M,^W,  150.  And,  generally,  where  a  defendant 
pleads  and  proves  a  good  cause  of  justification,  it  is  no  answer  on  de 
mjurid  that  he  in  fact  alleged  and  acted  upon  another  and  a  bad  one  at 
the  time  of  the  trespass.  Semb,  per  cur,  in  Baillie  v.  Kelly  4  New  Ca,  650, 
651.    ^ 

A  plea  justifying  the  removalof  plaintiff  from  a  boat  in  his  possession 
is  not  supported  by  proof  that  defendant  had  contracted  with  the  boat- 
owner  for  the  exclusive  use  of  it  on  a  certain  occasion,  on  which  it  was 
to  be  navigated  by  the  servants  of  the  owner.  Dean  v.  Hogg^  10  Bing^ 
345.    Upon  the  replication  de  injuria  to  a  plea  justifying  in  defence  of 
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his  dwelling-house,  it  is  not  enough  for  the  defendant  to  shew  possession 
of  a  room  as  a  lodger.    Monks  v.  Dykes,  4  3/.  4*  ^*  6^7. 

Evidence  on  plea  of  reasonable  <Aastisement.]  Where  the  plaintiff  com* 
plained  of  assaulting  and  beating  with  fista  and  a  rope,  putting  him  in 
irons.  Sec,  the  defendant  justified,  as  master  of  a  ship,  flogging  and 
imprisoning  the  plaintiff  for  mutiny  and  disobedience,  and  the  plaintiff 
replied  de  injuria ;  it  was  held  that  he  could  not  go  into  eridence  of  di^ 
proportionate  punishment.  Lamb  v,  BumeU,  \  C.  ^  J,  294,  295, 298. 
So  where  the  defendant  justifies  the  moderate  correction  of  his  appren* 
tice,  the  replication  de  injuria  only  puts  in  issue  the  misconduct  of  the 
plaintiff,  and  not  the  moderation  of  the  punishment.  Penn  v.  Ward^ 
%C.  M.^  R.  338. 

Evidence  on  plea  justyying  under  process  or  authority  of  law,]  If  the 
process  be  irrq^lar  only,  and  not  yoid  nor  set  aside  for  irregularity,  it 
IS  a  i^ood  defence,  and  the  plaintiff  cannot  defeat  the  plea  by  proof  of 
the  irregularity.  Riddell  v.  Pakeman,  2  C.  M,^  R.  30.  Declaration 
stated  an  assault  and  imprisonment.  The  plea  alleged  an  arrest  on 
charge  of  felony,  and  because  the  plaintiff  resisted,  the  defendant  beat 
him  ;  held,  that  it  was  unnecessary  to  prove  th^  resistance,  because  the 
rest  of  the  plea  was  a  sufficient  justification  of  the  alined  trespass. 
Atkinson  v,  Wame,  I  C.  M.4r  R.  627.  Where  the  defendant  justifies 
under  a  ca,  m.,  and  the  plaintiff,  admitting  the  writ,  replies  de  iiyuriA 
absque  residuo,  &c.,  he  may  shew  that  the  defendant  did  not  in  fiict 
act  under  the  writ  at  all ;  but  cannot  shew  the  arrest  to  be  a  trespass 
ab  initio  in  consequence  of  antecedent  matter  without  a  special  replU 
cation.     Price  v.  Peek,  1  New  Ca.  380.     Seepost^  p.  481. 

Cert^icate  under  9  Geo.  4.  c.  31.  f.  27.]  A  certificate  of  a  summary 
conviction  or  dismissal  by  two  justices  on  a  complaint  in  respect  oif 
the  same  assault  or  battery  must  be  specially  pleaded.  Where  tne  plea 
stated  the  giving  of  a  certificate  "  forthwith  "*  (in  the  words  of  the  act), 
and  the  replication  denied  that  defendant  had  obtained  such  certificate 
modo  et  form&,  it  was  held  that  the  replication  put  in  issue  the  ob- 
tuning  firihwith,  and  that  a  certificate  granted  some  months  af^er  di^ 
missal  did  not  support  the  plea ;  held  also  that  the  dismissal  of  the  com* 
plaint  as  **  not  proved  "  was  not  in  itself  an  answer  independently  of  the 
certificate.    R.  v,  Robinson^  12  A,  4r  E.  672. 

Evidence  under  aHa  enormia,]  Nothing  can  be  given  in  evidence 
under  a&a  enormia  except  acts  which  could  not  be  put  upon  the  record. 
Per  Lord  Kenyon  C.  J.,  Lowden  v.  Goodrick,  P^ke,  46.  Therefore 
in  an  action  for  trespass  and  fidse  imprisonment  it  was  ruled  that  the 
plaintiff  could  not  shew  that  he  had  been  stinted  hi  his  food,  ibid. ;  or 
that  he  caught  the  gaol  fever.  Pettit  v.  Addington,  Id.  62.  But  he  may 
prove  intemperate  language  of  the  defendrat.  Merest  v,  Harvey,  5 
Taunt.  442. 

Damages,]  Evidence  may  be  given  of  the  drcumstances  which 
accompany  and  give  a  character  to  the  trespass,  in  order  to  enhance  the 
damages.  Bra^gardle  v,  Orfytd,  %  M.Sf  S.  79.  The  circumstances  of 
time  and  place*  when  and  where  the  insult  was  given,  require  different 
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damages;  thus  it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Ex- 
change than  in  a  private  room.  Per  Bathurst  J.,  TtMidge  v.  Wade, 
3  WUi.  19.     Qeepoit,  "  Defence^ 

jjepsnce* 

The  new  rules  of  pleading  contain  no  express  provision  to  alter  the 
effect  of  pleas  in  trespass  for  personal  injunes. 

The  case  of  justices,  constables,  and  others  who  are  permitted  to 
shew  special  justifications  under  the  general  issue  will  be  found,  pott^ 
p.  478.  and  in  the  last  part  of  this  wonc. 

Inevitable  accident,  arising  from  superior  agency,  is  a  defence  under  the 
general  issue ;  but  where  the  trespass  is  the  act  of  the  defendant,  though  it 
may  be  excused  by  involuntary  accident  owing  to  the  act  of  the  plain- 
tiff^, it  must  be  specially  pleaded.  Thus  where  the  defence  was  that  the 
plaintiff"  slipped  off'the  pavement  and  got  under  the  defendant's  carriage 
and  was  driven  over  by  tlie  defendant,  this  was  held  to  be  no  defence 
on  Not  guilty  in  trespass,  though  it  may  perhaps  be  so  in  an  action  on 
the  case  alleging  negligence.    HaU  v.  Fetinley^  Q,B.,M,  T,  1842. 

Although  the  de^ndant  cannot,  under  the  general  issue,  give  in  evi- 
dence matter  of  defence  amountinp;  to  a  justification,  yet  he  may  give 
any  circumstance  in  mitigation  which  tends  to  reduce  the  quantum  of 
damages,  and  which  could  not  have  been  pleaded.  3  Siark,  Ev,  1460. ; 
Vuu  Ah,  Ev.  {Lb.)  pi.  16. \  2  B.i  P.  92b  (n).  Thus  in  trespass  for 
fidse  imprisonment  against  a  private  person,  evidence  of  reasonable  sus- 
picion of  the  plaintiff*s  having  been  guilty  of  the  felony  is  admissible 
on  the  general  issue  in  reduction  of  damages.  Chinn  v.  morrity  R.  4"  •^* 
424.  So  in  trespass  for  false  imprisonment  against  the  captain  of  a  ship, 
Buller  J.  admitted,  under  the  plea  of  Not  gmlty,  evidence  of  expres- 
sions used  by  the  plaintiff*  at  the  time  tending  to  create  mutiny  and 
disobedience  ;  for  everv  thin^  which  passed  at  the  time  is  part  of  the 
transaction  on  which  the  plaintifl^'s  action  is  founded,  and  he  therefore 
cannot  be  surprised  by  the  evidence.  Bingham  v.  GamauHy  I  Etp.  Dig, 
N.P.  337. ;  S.  C.  B,  N.  P.  1 7.  But  in  trespass  for  assault  and  battery,  plea, 
Not  guilty,  evidence  was  o£^ed  that  the  beating  was  given  by  way  of 
punishment  for  misbehaviour  on  board  the  ship  of  which  defendant  was 
captain,  and  it  was  insisted  that  the  conduct  of  the  defendant  at  the 
time  of  the  assault,  being  necessarily  in  evidence,  proved  the  mis« 
behaviour;  but  Lord  Eldon  C.  J.  held  that,  as  no  justification  was 
pleaded,  the  jury  should  give  damages  to  the  amount  of  the  ii\jury 
suffered,  without  lessening  them  on  account  of  the  circumstances  under 
which  it  was  inflicted  ;  and  the  Court  of  Common  Pleas  confirmed  this 
direction.  WaUon  v.  Ckrittie^  8  B.S^P,  224.  And  in  trespass  for 
fidse  imprisonment  on  a  charge  of  fiilse  pretences  defendant  cannot 
cross-examine  the  plaintiff^'s  witnesses  as  to  the  character  of  the  plain- 
tiff, or  previous  charges  against  him.  Downing  v.  Butcher,  2  M.^  Bob, 
874. 
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TRESPASS  FOR  FALSE  IMPRISONMENT. 

In  an  action  of  trespass  for  fidse  inipriaonment,  the  plaintiff^  on  the 
general  issue,  must  prove  the  tact  of  impriMMinient  and  the  special 
damage,  if  any.  Biost  of  the  cases  under  tlie  last  head  of  trespass  for 
assault  and  battery  are  applicable  to  this  action. 

As  it  is  sometimes  a  question  under  the  general  issue  whether  the 
fiEurts  proved  are  the  proper  subject  of  an  action  of  trespass  or  case, 
some  of  the  leading  authorities  on  this  point  are  snbjoineo. 

Form  ofacOom  wUh  regard  to  magubtdei^  ^c^  **  The  general  rule  of 
law  as  to  actions  of  trespass  aninst  persons  having  a  limited  authority 
fas  commissioners  of  bankrupt)  is  plain  and  clear.  If  they  do  any  act 
oeyondxh^  limit  of  their  authority,  they  thereby  subject  themselves  to 
an  action  of  trespass ;  but  if  the  act  done  be  wiikm  the  limit  of  their 
authority,  although  it  may  be  done  through  an  erroneous  or  mis- 
taken judgment,  they  are  not  thereby  liable  to  such  an  action."  Per 
Abbott  C.  J.,  Datwell  v,  Impey,  \  B.^C.  169.;  Lowtker  a.  Earl  of 
Radnor,  &  Eatl^  113. ;  MUU  o.  CoOeti,  6  B'mf,  85.  Exercising  legal 
authority  in  a  harsh  or  oppressive  manner  is  not  the  subject  of  an 
action  of  trespass.  Per  cur,^  WUlet  v,  Bridger,  2  B.  4*  A.  266.  Where 
a  magistrate  acts  without  those  circumstances  which  must  concur  to 
give  him  jurisdiction,  as  where  he  mnts  a  warrant  without  information 
upon  a  supposed  charge  of  felony,  ne  is  liable  in  trespass.  Morgan  «. 
Hughes,  2  T.  R.  225.  But  if  there  be  an  information,  it  matters  not 
whether  it  is,  or  purports  to  be,  founded  on  inadmissible  eridence.  Cave 
9.  Mountain,  I  M.  i^  G,  257.  So  where  a  magistrate  commits  a  person 
for  re-examination  for  an  unreasonable  time,  he  is  answerable  in  tres- 
pass ;  the  continuance  of  a  person  in  custody  after  a  reasonable  time 
being  a  new  trespass  ;  Dam  v.  Capper,  10  B.  ^  C,28. ;  and  whether 
reasonable  or  not  is  a  question  for  the  jury.  Cave  v,  Momttam,  1  M,  ^  G, 
257.  Where  an  officer  detains  a  person  under  process  after  bail  ten- 
dered, or  other  ground  of  discharge,  he  is  liable  in  case  and  not  in  tres- 
pass.    Smith  V.  EgghUon^  1  A.^  E.  167.  175. 

An  action  of  trespass  cannot  be  maintained  against  a  judicial  officer, 
as  against  the  steward  of  a  court  boron,  where  his  bailiflT  by  mistake 
takes  the  goods  of  A  under  a  precept  a^nst  B.  Holroyd  o.  Breare, 
2  B.  4r  A.  478.  Nor  will  trespass  lie  against  the  sheriff  for  the  in^gular 
act  of  bis  bailiff  under  a  judgment  obtained  in  the  county  court.  7\nsief 
V.  Nauau,  M,  4*  M,  52.  But  if  the  steward  of  a  court  baron  or  hun- 
dred court,  instead  of  leaving  process  to  be  executed  by  the  usual  officer, 
directs  it  to  persons  named  by  the  partv,  from  whom  he  takes  an  indem- 
nity, he  is  tnen  liable  in  trespass  for  their  acta.  Bradley  o.  Carr,  3  M. 
i  G.  221. 

Where  the  clerk  of  a  court  of  reouests  irregularly  issues  a  precept  of 
execution  without  the  authority  of  tne  court,  yet  the  seijeant  who  exe- 
cutes it  is  not  liable,  but  only  the  clerk.  Andrew*  v.  Marru,  1  Q.  il.  3. 
A  summoned  B  before  the  commissioners  of  a  court  of  requests  who, 
upon  default  of  B,  heard  the  case  ex  parte  and  directed  a  precept  to 
be  issued  under  which  he  was  taken  m  execution.    B^  being  in  fact 
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not  resident  within  their  jurisdiction,  brought  trespass  against  A,  the 
commissioners,  and  the  seijeant.  Held  that  the  action  could  not  be 
supported  against  A ;  that  it  lay  against  the  commissioners,  unless  they 
comd  shew  that  evidence  had  l^n  given  from  which  they  were  jus- 
tified in  assuming  that  B  was  resident  within  their  jurisdiction ;  and  that 
it  lay  against  the  seijeant  in  a  case  where  the  precept  was  bad  on  the 
face  of  it ;  otherwise  not.  Carratt  v.  Morlei/,  1  Q.  B,  18.  See  further 
as  to  the  liability  of  magistrates  and  officers,  ante,  p.  143,  144.,  and 
post,  **  Actions  ogahut  Conttables  and  Justices.*' 

Form  of  action  with  regard  to  private  persons^  If  a  party  acts  himself 
in  apprehending  another,  he  is  liable  m  trespass  ;  but  if  he  falsely  and 
maliciously,  and  w'ithout  any  probable  cause,  puts  the  law  in  motion, 
it  is  properly  the  subject  of  an  action  on  the  case ;  per  Bayley  J. 
Elsee  V.  Smith,  \  D,  ^  R.  103. ;  Barber  v.  RoiMnson,  I  C.  ^  M.  330. ; 
unless  he  is  a  party  to  the  actual  arrest,  of  which  his  presence  and 
interference  are  evidence ;  IVest  v.  SmaUwood^  3  AfT  ^  W,  418. 
Trespass  for  imprisonment  by  plaintiff ;  plea  Not  guilty :  the  plain- 
tiff proved  that,  being  a  prisoner,  he  had  been  brought  up  to  the  Court 
of  King's  Bench  by  an  order  obtained  by  defendant,  and  served  by  him 
on  the  goaler,  and  thereupon  committed  on  an  attachment  for  non- 
payment of  costs ;  held,  that  this  yt^s  prima  fade  a  trespass  by  defendant, 
and  not  the  mere  act  of  the  court.  Bryant  v,  Clutton,  \  M.S^W,  408. ; 
dissent.  Lord  Abineer  C.  B.,  who  thought  that  the  action,  if  any  lay, 
should  be  case.  In  Soivell  v.  Ckampum,  6  A.  4r  E.  407.  417.,  it  was 
held  that  the  attorney  who  places  a  writ  of  execution  in  the  hands  of 
an  officer  is  not  guilty  of  trespass,  though  he  may  be  persuaded  that 
the  officer  will  execute  it  in  a  place  which  turns  out  on  inquiry  to  be 
out  of  his  jurisdiction  ;  but  if  tie  directs  it  to  be  executed  there,  or  if 
the  officer  tells  the  attorney  of  his  intention,  and  the  attorney,  know- 
ing it  to  be  illegal,  acquiesces  in  it,  it  may  make  him  a  trespasser. 
See  1  Stttmd.  74.  a.  (n).  If  the  warrant  be  illegal  under  which  the  party 
acted,  he  is  liable  in  trespass ;  and  in  such  an  action,  if  the  plaintiff's 
counsel  opens  the  case  as  an  arrest  upon  an  illegal  warrant,  the  plaintiff 
is  not  bound  to  produce  the  warrant,  but  the  defendant,  if  he  relies 
upon  it  as  a  justification,  must  produce  it.  Holroyd  v.  Doncaster, 
3  Ring.  492.  Where  the  defendant  represented  that  the  plaintiff  was 
a  fit  person  to  be  impressed,  and  in  consequence  he  was  impressed 
thougn  not  a  fit  person,  it  was  held  that  the  defendant  was  liable  in 
trespass  ;  and  per  Lord  EUenborough  C.  J.,  "  This  is  not  like  a  ma- 
licious prosecution,  where  the  party  gets  a  valid  warrant  or  writ,  and 
p;ives  it  to  an  officer  to  be  executed.  There  was  clearly  a  trespass  here 
m  seizing  the  plaintiff,  and  the  defendant  therefore  was  a  trespasser  in 
procuring  it  to  be  done  ;  nor  is  proof  of  malice  necessary."  Flewster 
V.  Royie,  1  Camp.  187.  Where  a  sheriff's  officer  arrests  a  person  under 
two  writs,  and  detains  him  after  he  has  a  right  to  a  discharge  under 
one,  yet  trespass  does  not  lie,  if  in  fact  his  imprisonment  was  justified 
under  the  other.    Blessley  v,  Sloman,  ZM.^W.AO, 

Proof  of  the  imprisonment. "l  The  circumstances  which  will  amount  in 
law  to  an  arrest  or  imprisonment  are  stated  in  another  place.  See 
ante,  p.  388,  Case  for  MaSdous  Arrest ;  and  post,  Actions  against  Con^ 
stables,  &c. 
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Defence, 

In  actions  against  justiceB,  oonstaUea,  cburchwardens,  &c^  the  de- 
fendants may  giye  any  special  justification  in  evidence  under  the  general 
issue ;  see  21  Jae,  1.  c.  12.  s,  2.  post,  AcHimt  agmui  Juttieeg^  and 
agahui  CoHstMei,  A  private  individual  is  not  within  the  above 
statute,  unless  actbg  in  aid  of  the  constable.  Bend  o.  Bmi,  2  C  4*  i*. 
342.  And  he  must  therefore  plead  his  justification  qiedally,  and  prove 
it  as  stated. 


TRESPASS  TO  PERSONAL  PROPERTY. 


The  evidence  for  the  pkiintiff  in  an  action  of  trespass  for  taking  away 
or  injuring  personal  propertjr  varies  according  to  the  nature  of  tfale 
issue  join^  between  the  parties. 

Form  of  action — tretfMMt^  or  ca$e.]  In  cases  of  accidents  occurring  in 
driving  carriages,  steering  abips,  drc,  questions  firequently  arise  as  to 
the  proper  form  of  action.  Tne  following  distinctions  may  be  drawn 
from  the  decisions  on  the  subject     See  2  H,  BL  442.  («)» Mk  etL 

(1.)  Where  the  injury  is  both  wilful  and  immedkUe  ;  as  where  a  peraon 
rilfiifl  - 


wiifiiily  rows  a  boat  against  nets  and  destroys  them.  Tripe  v.  jPotfer, 
cor,  Yates  J.,  cited  QT.R.  191.,  trespass  is  the  only  form  of  remedy.. 
Ogle  V.  Barnes^  8  T.  R.  192.;  Moreton  v.  Hardem,  ^  B.  ^  C.  227. ; 
WiUiamM  v.  Holland^  10  Bmg.  1 12. 

(2.)  Where  the  injury  is  immediate  but  not  tmjM  and  occurred  only 
by  the  negligence  of  the  party ;  as  where  a  man  firing  a  gun  without 
sufficient  caution  accidentally  hurts  another ;  Werner  v.  WardJSob,  134^ 
Underwood  o.  Hewton,  1  Stra.  596. ;  or  where  a  person  drives  on  the 
wrong  side  of  the  way  in  the  dark  and  accidentally  iigures  another  carw 
riage ;  Leame  v.  Bray,  3  EaH^  593. ;  Lotan  o.  trou^  2  Camp*  465. ; 
Hopper  V.  Reeve^  1 B.  Moore,  407. ;  or  where  a  person,  steering  a  ahip^ 
through  Ignorance  or  unskilfiilness  runs  it  against  another ;  CofM  v. 
Lanung,  1  Camp,  497. ;  trespass  may  be  maintained  ;  but  in  such  cases. 
trespass  is  not  the  only  form  of  remedy  ;  for  the  par^  iiyured  may,  it 
seems,  waive  the  trespass  and  sue  in  case  for  the  negUgence.  Hall  v. 
IHckard,  3  Camp.  187.  Thus,  where  the  plaintiff  declared  that  the 
defendants  so  incautiouslv,  carelessly,  n^ligently,  and  inexpertly  ma- 
naged and  steered  thdr  ship,  that  bv  reason  of  their  negligencei  &c.,  it 
ran  foul  of  the  ship  of  the  pUuntifl,  after  verdict  for  the  plaintiff  the 
Court  of  King's  Bench  refiised  to  arrest  the  judgment.  Omp  v.  Bamet, 
8  T.  R.  188. ;  Turner  v.  Hawkku^  I  B.  ^  P,  472.  So  where  the 
declaration  stated  that  the  defendant  took  such  bed  care  of  his  cart 
and  horse  in  driving,  that,  through  his  negligence  and  want  of  care,  hc^ 
the  cart  struck  the  horse  of  the  plaintiff  and  was  hurt.  Sec  ;  on  de- 
murrer, the  court  intimated  a  clear  opinion,  that,  as  the  injury  was  ex- 
pressly aileffed  in  the  declaration  to  have  arisen  from  mere  negligence 
and  want  of  care,  the  demurrer  could  not  be  sustained.*  Bogert  v,  Im* 
bleton,  2  Ii^ew  Rep.  1 17.     So  in  an  action  on  the  case  against  several 
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persons  as  owners  of  a  coach  for  carelessly  and  negligently  driving  their 
coach  by  their  servant,  &c.y  i(  appeared  that  at  the  time  of  the  accident 
one  of  the  defendants  was  himself  driving,  and  it  was  insisted  that  the 
action  ought  therefore  to  have  been  trespass,  and  not  case ;  but  the 
court  held  the  action  to  be  rightly  brought,  for  that  the  plaintiif  had  a 
right  to  sue  all  the  defendants,  and  trespass  could  not  have  been 
maintained  against  them  all.  Moreton  v.  Hardem^  ^B.Sf  C,  223.  See 
also  Bramcomb  v.  Brk^et^  \  B,  ^  C,  145. ;  Smith  v.  Goodwin,  ^B,  4r 
Ad*  413. ;  fVUSams  v.  Holland,  10  Bing,  112.  So  where  a  person  builcb 
on  a  party  wall  and  thereby  darkens  uie  plaintiff's  windows,  case  lies ; 
though  trespass  would  also  lie  for  building  on  the  plaintiff's  half.  IVelU 
V.  Ody,  \  M,  Sf  W»  452.  So  where  defendant  diverts  a  water-course  by 
a  weir  built  purtly  on  the  plaintiff's  land ;  per  cur.  ibid.  And  it  seems 
that  case  lies  for  injuring  the  plaintiff's  reversion  in  a  house  by  mining 
under  a  contiguous  house  in  the  pUdnHjfs  possession.  Baine  v.  Alderton^ 
4  New  Ca.  702.  But  it  is  not  to  be  taken  as  a  general  principle  that 
case  lies  for  everv  consequential  iiy'ury  arising  out  of  a  substantive  tres- 
pass.    Per  CUT.  Hentworih  v.  Fowket,  4  ^.  4*  ^'  458,  460. 

(3.)  Where  the  injury  is  not  immediate  hat  comequentialy  trespass  will 
not  lie,  and  case  is  the  proper  remedy.  "  In  all  the  books  the  invariable 
principle  to  be  collected  is,  that  where  the  injury  is  immediate  on  the 
act  done,  there  trespass  lies ;  but  where  it  is  not  iiymediate  on  the  act 
done  but  consequential^  then  the  remedy  is  in  case."  Per  Le  Blanc  J., 
Leame  v.  Bray,  3  Eoit,  593. ;  Covell  v.  Laming,  1  Can^,  498. ;  Day  v, 
Edwardt,  5  7\  B.  649. 

(4.)  Where  the  act  arises  by  the  negligence  of  the  defendant's  servant, 
trespass  cannot  be  maintained,  and  case  is  the  only  remedy.  Motley 
V,  Gaitfordt  2  H,  BL  442. ;  Huggett  v.  Montgomery^  2  N^ew  Bep,  446. 
But  if  the  master  and  servant  are  sitting  together,  and  the  servant  is 
driving  die  master,  the  act  of  the  servant  is  the  act  of  the  master,  and 
the  trespass  of  the  servant  is  the  trespass  of  the  master ;  Chandler  v. 
Bronghion,  IC.^  M.  29.  ;  for  the  master  can  control  the  servant ; 
and  the -case  differs  from  that  of  a  pilot  and  shipmaster ;  for  the  pilot  is 
independent.  Per  cur,  ibid,;  accord.  Wheatley  v.  Patrick,  2  M,  4*  H^«  652. 

5.  Where  the  property  injured  is  not  in  the  immediate  possession  of 
the  owner  but  has  been  let  to  hire,  the  owner  must  bring  case,  and 
cannot  maintun  trespass ;  for  it  is  in  the  nature  of  an  iiyury  to  his  re- 
version. Hall  V,  Pickard,  3  Camp,  187.  But  the  mere  gratuitous 
bailii^  of  the  property  to  another  does  not  take  it  out  of  the  possession 
of  the  owner,  so  as  to  prevent  him  from  maintaining  trespass.  Lotan 
V.  Cross,  2  Camp.  464. 

What  possession  ofthepUAnAffis  sufficient.]  Any  possession  is  suffi- 
cient property  as  against  a  third  person  who  has  no  title  at  all.  Com, 
Dig.  Tresp.  (B.  4.) ;  Nelson  v.  Cherrill,  8  Bing.  3 16.  And  therefore  a  mere 
wrongdoer  cannot  set  up  the  title  of  the  r^  owner  under  a  plea  deny- 
ing the  plaintiff's  property.  Carter  v.  Johnson,  %M.^  Bob,  263.  The 
master  of  a  ship  or  boat  may  bring  trespass  for  an  injury  to  it,  though  not 
his  property.  Moore  v.  Bobinson^  %  B.^  Ad.  817.  And  property  is 
sufficient  without  possession  ;  for  the  right  of  property  draws  to  it  the 
possession.  Therefore  where  goods  are  taken  after  the  owner's 
death  and  before  probate  granted  to  his  executor,  the  latter,  after  pro- 


4S0  Trt^ania 


V.  JtfM.rt,  \  T.  M,  AtA'^  Dmmmack  m.  Sterry^  \B.^ALft^U  80  the  lord 

/UL  So  the  voHke  of  eoodi  bit  br^lT  tLw^h  Ik  new  fed  pos- 

V.  Pkuaps,  7  C.  4^  F.  573.     80  a  pcnn  who  fas 

BB  ^ud  for  van  vidiout    asy^  iwratHM  of  die  tisriier 

a  aurd  pcnoo  vbo  wrooe^iiIlT  cats  dovn  fht  tariter,  and 
itawaj.     Wmrd9.jMdrrmm,tCkMitysMtrp^€3iB.    Bat  the  ikwr 

B^Bnt^n  sv^  ^B  ^tfMia_     .fi^^^v  v  .S^bhk.  S  ^^^^b.  4AI        W^^ 

the  laodiord  of  a  (omkhed  hooe,  kC  to  a  tcaent,  faring  tropm 
die  sheriff'  for  taking  the  Imiikuie  in  nrmfion.  IFanrf  v. 
3/A»ai!r«,  4  r.JL  489.  If  die  owner  oT  a  c^ttd  eratnitoiiriT  pennts 
anodier  to  nxit,  he  majmaamma  treapamtorwm  mjary  done  to  it  bj 
a  third  person  while  so  nsed.  Loimm  r.  Ooo,  2  Gn».  461.  But 
Lord  Afatnger  wasof  opicion  that  where  the  pUBitiff*left  a  certificate 
of  his  character  widi  die  defeiKiamt,  he  ooold  not  ■■ntsn  tvespnM  for 
an  mjurj  to  it  while  in  the  detiendant's  castodf .  T^df  9.  Rimmm,  1  Jtfl 
4>  Roh,  491.  Ticspasi  does  not  He  for  takmg  mimah  firm  1 
onless  redaimed  <ir  pririleged  raiiamt  ioeL  Sac  Jk,  TVeipu  (£L) 


Etidmee  to  comme^  dtfowdrnd  aitt  the  £nqpMn.]  Thoa^  a  party  is 
not  liable  for  the  act jC  a  straneer,  as  the  postifion  of  a  hired  carri*^ 
jet  where  the  dcfenflk  sat  00  the  box,  and  was  heard  to  pre  diieo- 
tioDS,  this  was  held  eridence  of  a  jomt  Utefmss  in  a  cne  of  collision. 
M*LaugkBMV.Prvor,4M.^G,AS.  Trespass  sgainst  A.  and  B.  for  taking 
plaiotiff''8  gnn.  Plaintiff' proved  that  A.  took,  and  afterwards  defirered 
It  to  B^  who  refosed  to  give  it  up  to  plaintiff';  hdd  that  ^tus  did  not 
make  B.  a  jmnt  trespasser  bv  reiation,  unless  it  vras  taken  for  B.'s  nse 
or  benefit.  H'iUim  v.  Bark^,  A  B.  ^  Ad.  6\^  For  cases  of  rebdon, 
see  pott.  Actions  agmrngt  Skerifi,  A  pound-keeper  is  not  tiaUe  for 
receiving  goods  distrained,  nniess  he  exceeds  his  duty  or  assents  to  the 
trespass.  BatUam  v.  Poweliy  Cowp.  478.  See  fiirdier.  Trap,  qi 
eUauumfregU,  poti^  p.  487. 


Evidence  under  the  general  tcnie.]  Under  die  general  issue  the  de- 
fendant mkht  formerly  shew  that  the  goods  in  question  were  not  the 
property  ofthe  plaintiff!  Martin  r.  Podgrr,  2  Jr.  Bi.  701.  But  this 
IS  altered  by  the  rules  of  H.  T.  4  W.  4.,  which  provide  that  the  plea  of 
Not  guilty  shall  operate  as  a  denial  ofthe  defendant  having  committed 
the  trespass  allied  by  taking  or  damagmg  the  goods  mentioned,  but 
not  of  tne  plaintiff*s  property  therran.  Since  these  rules,  the  plea  ad- 
mits the  property  of  the  plaintiff',  which  must  therefore  be  traversed, 
if  dtspotcMd. 

In  trespass  for  tsking  goods,  chattels,  and  efixti,  it  is  no  variance  to 
shew  that  thcnr  were  fixtures.  Pitt  v.  Skew,  4B.^A,  806.  And  in  tres- 
pass for  injunng  the  pUnndff"s  cart,  a  variance  in  the  person  who  was 
sitUng  in  it  is  immatenal.  Howard  v.  Peete,2  CUtt^g  Rep.  315.  Locking 
up  the  plaintiff^s  goods  10  a  room  whidi  he  had  occupied,  and  refiiang 
to  let  him  have  them  dll  rent  is  paid,  is  not  an  act  for  which  trespass 
de  bonis  4t.  lies.    Hartley  v.  Moxham^  3  Q.  J7.  701. 
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Although,  in  trespass  for  taking  goods  as  a  distress  for  rent,  the  de* 
fendant  may  give  his  justification  in  evidence  under  the  general  issue 
by  Stat.  11  Gteo.  2.  c.  19.  s.  21.,  yet  where  the  goods  have  teen  clandes- 
tuiely  removed  from  the  premises,  and  afterwards  seized  by  the  de-^ 
fendant,  the  defence  must  be  specially  pleaded.  Van^fum  v.  i>atw,  1  Btp. 
257. ;  AniMMMr  v.  FoUterby^  4  Ctm^.  136. 

Evidence  on  a  plea  denying  property."]  This  traverse  only  denies  what 
the  plea  of  Not  ^ilty  formerly  put  in  issue;  mere  possession  is 
therefore  still  sufficient  for  the  plaintiff  as  agiunst  a  wrong-doer.  Ask' 
more  v.  Hardy,  7  C^P,  501.,  per  Patteson  J. ;  temb,  accord.  NicoUt 
V,  Bastard,  2  C,  M.  4*  B,  659.,  in  a  case  of  trover.  And  the  plea  puts 
in  issue  the  property,  and  not  merely  the  possession.  Harrison  v, 
Dixon,  1  DowL  4'  ^»  454.  Where  the  phdntiff  proved  on  this  issue 
that  he  had  the  goods  by  sale  under  an  execution  against  B.,  the  defen- 
dant was  permitted  to  shew  that  the  sale  was  fraudulent,  and  that  he 
had  himself  taken  them  on  an  execution  against  B.  Ashby  v,  Hdinnitt, 
BA.^  E,  \2\,  In  trespass  for  several  articles  described  in  the  de- 
claration, if  the  jury  find  that  some  belong  to  the  plaintiff  and  some 
to  the  ddendant,  the  verdict  must  be  entered  distributively.  RouHedge 
V.  Abbott,  BA.4rE.  592. 

Some  of  the  cases  decided  upon  the  new  rules,  in  trover,  seem  appli- 
cable to  trespass.     See  post,  **  Trover^ 

Evidence  on  the  repUcation  de  inhtrid  to  a  plea  ofjustificationJ]  Where, 
in  trespass  for  taking  goods,  the  defendant  justifies  under  a  JS.  fa,  and 
the  plaintiff  replies  (admitting  the  writ),  de  injurid  absque  residuo,  jr., 
he  may  shew  that  the  acts  of  the  defendant  were  not  done  really  under 
or  in  execution  of  the  writ,  but  for  another  purpose  and  under  another 
claim,  and  that  the  writ  and  the  proceedings  under  it  were  a  mere  con- 
trivance to  get  possession  of  the  goods.  Lucas  v.  NockeUs,  10  Bing,  157. 
See  ante,  Ihice  v.  Peek,  p.  474.  In  trespass  for  taking  goods,  chattels, 
and  effects,  defendant  pleaded  Not  guilty;  and  as  to  goods  and  chattels 
a  distress  for  rent ;  and  plaintiff  denied  the  tenancy ;  held,  that  the  plea 
covered  the  declaration,  and  that  plaintiff  could  not  shew  at  the  trial 
that  the  defendant  had  taken  some  fixtures ;  but  should  have  replied 
that  fact.  7\ngg  v.  Potts,  \  C.  M.^  R.  89.  Trespass  for  taking  goods ; 
plea,  removal  by  defendant  because  they  were  incumbering  the  de- 
fendant's room  ;  replication,  de  injurid,  &c. ;  held  that  defendant  did 
not  prove  his  plea  by  shewing  that  he  locked  up  the  goods  in  the  room 
and  took  away  the  key.  Jones  v,  Lewis,  1 C,^  P»  343.  If  this  is  cor- 
rectly reported,  it  would  appear  that  the  replication  de  injurid  did  not 
merely  put  in  issue  the  possession  of  the  room,  and  the  fact  of  incum- 
brance. But  in  a  case  where  the  defendant  justified  the  removal  of 
something  which  was  wrongfully  incumbering  his  close,  the  Court  of 
Exchequer  held  that  the  wrongfulness  of  the  incumbrance  was  not  put  in 
issue,  but  only  the  fact.  Breton  o.  Knight,  Exch,  H.  T.  1838.  In  Newton 
V,  Harland,  IM.^G.  644.,  the  Court  of  C.  P.  held  that  a  plea,  stat- 
ing a  lawful  possession  of  a  house  and  a  removal  of  the  plaintiff  there- 
from, was  not  supported  by  proof  of  a  forcible  entry  by  the  defendant 
into  his  own  house  which  the  plaintiff  was  wrongfully  holding  over. 
The  principle  of  this  decision  seems  open  to  question.  See  Browne 
o.  Dawson,  \%  A.S^  E.  624.  cited  infra, 
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Wbcre  the  pUotiffdeclaTOd  for  ttianm  fail  cattle.  Mid  the  MoHfant 
pleaded  paaBCMJon  of  a  dote  caUcd  Hi  in  which  they  woe  danace 
feninr,  uid  plamtiff  dcaied  the  pawewion  of  the  «id  date  m  whkft, 
kc*;  held,  that  it  was  oot  CDoag^  for  the dcftndaar  to  shew  paniinwon 
of  a  cloie  called  H.,  without  alio  shewing  it  to  be  tbfcdeae  is  which  the 
cattle  were  treapainiig.    Bmid ai DmmUom^ %A.^E».^%^' 


In  trcBpasafor  taking  gooda  ander  praeeatin  a  place 
out  of  the  joriBdiction  of  the  court,  the  pkintiff  is  entitled  to  the 
value  of  the  gooda,  and  not  nerely  to  tiie  dsasage  sustained  by  reaaon 
of  the  taiung  in  a  wrong  place.  SvweU  9.  CSbmpmi,  %  A»it  B.  407. 
In  trespass  for  destiojing  a  picture,  the  defendant  may  shew  under 
Not  guilt?  that  it  was  a  seandaloas  Nbel ;  and  the  plaintiff'  shaB  onif 
recover  the  value  of  the  canvass  and  paint ;  Du  ButH  o.  Bewt^Jatd^  % 
Camp,  511. ;  and  fatfrr,  if  he  be  entitled  to  recover  at  dl?  Area 
V.  JokntM^  4  Eip,  97.  Where  a  landlord  distrains  privileged  goods,  and 
the  tenant  thereupon  pays  the  rent,  he  cannot  recover,  in  trespass 
against  the  landlord,  more'than  the  valae  of  the  goods  so  tdken.  Smrwey 
V.  Pocock^  11  M.SfW,  740.  A  vendor,  who  retakes  goods  soU  to  tlie 
plaintiff,  is  liable  to  the  full  vakie,  and  cannot  rednce  damages  by  setting 
off  the  unpaid  price.    GiUmd  v.  BrUUm^  BM.^W.  57& 
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The  evidence  in  this  acti<m  varies  according  to  the  tcnns  of  die 
issue  joined  between  the  parties. 

Evidence  of  pot$eirionS\  In  order  to  naintadn  this  action  the  plain- 
liff  ought  to  prove  possession,  actual  or  constructive.  Thpkmm  a. 
Deiit^  6  Biag.  516.  Any  possession  is  a  legal  possession  as  against  a 
ivrong-doer.  Graham  v.  Peat^  1  East^  246.;  Catteru  a.  Cowper^  4 
Taunt,  547. ;  Oughion  v.  Sepphigs,  1  J9.  ^  A/.  241.  But  a  party  who 
obtains  possesMion  by  a  trespass  cannot  luaintain  this  action  against  the 
person  whom  he  has  dispossessed,  and  who  forcibly  reinstates  himself; 
and  this  state  of  facts  may  be  shewn  under  a  denial  of  tbe  property  m 
the  plaintiff.  Browne  v,  Dawson,  \2  A.  ^  E,  624.  A  person  occupy- 
ing crown  lands  under  a  parol  licence  has  such  a  possession  as  entitles 
him  to  maintmn  trespass  against  a  wrons-doer.  Harper  v.  CkaHenoortk, 
4  P.  4*  ^'  ^'^^*  ^  where  overseers  enclose  waste  land  without  consent 
of  the  lord  of  the  manor,  they  may  bring  trespass  against  a  mere  stranger. 
Mutton  V.  Cook,  4  AViir  Co.  392.  So  if  a  tenant  holds  over  after  tbe 
expiration  of  his  lease,  or  incurs  a  forfeiture  by  committing  waate  or 
otherwise,  yet  if  the  landlord  permits  him  to  continue  in  actual  pos- 
session he  may  maintain  trespass  against  any  person  enteriqg  upon  niia, 
and  not  having  a  better  title  than  lumself.  Per  Littledale,  J.,  Hmrper  p. 
C/utrletworth,  4i  B.  ^  C.  594. ;  Com.  Dig.  7)re$pmu  (B.  1).  But  persons, 
who  have  merely  a  right  to  enter  upon  the  /ocut  in  quo  for  the  purpose 
of  doing  certain  acts,  cannot  maintain  trespass.  Dyson  a.  CoUiek^  SB. if 
A,  603.  Therefore  commissioners  of  sewers  under  the  statute  23  H. 
8.  c.  5.  have  not  such  a  possession  of  their  works  as  will  enable  them  to 
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mamtuA  b^apAtt  for  breaking  down  a  wall,  or  dam,  erected  by  them 
aeroBB  a  navigable  river.  Ihtke  o/NewcMHe  v.  Clark,  8  TautH,  602.  So 
fieisons  who  are  authorised  by  ParHament  to  make  navigable  certain 
rivers,  have  no  interest  in  the  soil  of  a  bank  formed  of  the  earth  exca* 
vated  fitnn  the  channel  of  a  rivet,  so  as  to  entitle  them  to  support 
trespass  for  an  injury  to  such  bank.  HoIBi  t.  Goldfinch^  \  B,^  C,  805. 
But  where  certain  private  individuals  contracted  with  the  proprietors  of 
a  navigation  to  form  a  canal,  and  erected  a  dam  of  earth  and  wood  upon 
a  close  with  the  permission  of  the  owner  for  the  purpose  of  corapletmg 
their  work,  it  was  hdd  that  they  had  a  sufficient  possession  to  support 
trespass  against  a  wrone-doer.  Dy$on  v.  CbUkk,  mpra.  The  occa- 
aional  possession  of  the  key  of  a  chapel  in  order  to  preadi  there  is  not 
sufficient  eo  naintaan  trespass.  BeifeU  v.  Brown,  6  Bmg.  7. 
'  Where  a  party  has  an  interest  in  the  soH,  it  is  not  necessary  for  this 
■etron  that  he  should  have  an  exclusive  possession.  Thus  the  owner  of 
the  soil  of  a  street,  dedicated  to  the  public,  may  maintain  trespass  for 
an  injury  to  the  ftvehokl ;  Lade  v.  Shepherd,  2  Sira.  1004. ;  so  also  the 
owner  of  a  market.    Me^or  ofNcrlhampUm  v.  Ward,  1  Wt/i.  107. 

Evidence  tf  postewnan — properly  or  inierest  m  the  aoU  nai  neee$» 
Miy.]  We  have  seen  that  an  interest  in  the  soil,  without  an  exclusive 
nse  of  it,  is  enough  to  support  trespass.  On  the  other  hand  exclusive 
possession,  without  property  or  interest  in  the  soil,  is  sufficient  for  this 
action ;  Thus  one  wno  has  the  herbage  (Co,  LitL  4.  b.  We/den  v.  Bridge^ 
water,  Cro,  ESst*  421. ;  Vin.  Ab,  (lyeipass)  )  ;  or  the  vesture  or  pasture 
of  a  close  (Co.  IM.  4.  h.  B.  N.  P.  85.,  Parker  «.  SianUand,  1 1  East, 
366. ;  Evans  v.  Boberts,  5  B,S^  C,  837.),  may  maintain  trespass.  So  a 
person  entitled  to  the  exclusive  enjoyment  of  a  crop  growing  on  land 
during  the  proper  period  of  its  full  growth,  and  until  it  be  cut  and 
carried  away,  may,  in  respect  of  such  exclusive  possession,  maintain 
trespass.  Per  Lord  Ellenborough  C.  J.,  Crosby  v,  Wadsworth,  6  East^ 
609.;  Tom^ikinson  v.  BusseU,  9  Price,  287.  So  where  a  person  has  an 
exclusive  neht  of  digging  turves;  Wilson  v.  Maekreih,  3 Burr.  1824; 
or  a  grant  m  underwood ;  ffoe  v.  Taylor,  Cro.  Elk.  413.  So  the  owner 
of  a  free  warren  for  breaking  his  free  warren.  E,  N.  B,  86.,  M, ; 
Com.  Dig.  Trespass,  (A.  2.)  Lord  Dacre  v.  Tebb,  2  W.  Bl.  1151.; 
SndtA  V.  Kemp!  2  Salk.  637. ;  but  not  for  breaking  his  ehse ;  F.  B.  5 
H.7  &  10.,  cited  Welden  v.  Bndgewater,  Cro.  EUz.  421.  And  where 
a  meadow  is  divided  annually  amongst  certain  persons  by  lot,  after 
their  several  portions  are  allotted,  each  has  an  exclusive  possession  and 
may  maintain  trespass.  Welden  v.  Bridgetoater,  Cro,  Elk.  421. ;  Co. 
lAtt.  4.  a.  48.  A  copyholder  has  such  a  possession  of  the  mines  under 
his  land  as  to  maintain  trespass  for  takmg  coals,  though  there  b  no 
injury  to  the  surface.     Lewis  v.  Branthwake,  2  B.^  Ad.4i3^. 

Evidence  of  possession — actual  and  immediate.]  It  must  appear  that 
the  plaintiff  was  in  the  actual  and  immediate  possession  of  tne  hcus  in 
quo  when  die  trespass  was  committed.  Therefore  an  hdr  before  entry, 
-who  has  only  a  seisin  in  law,  cannot  maintain  trespass.  Com.  Dig. 
TreMoss  (B.  3.)  Kor  a  bargainee  before  entry.  Ibtd.  Barker  v,  Keat, 
2  Mod.  251.  Geary  r.  Bearcro  t.  Cart.  66. ;  but  see  Anon.  Cro.  EUt.  46. 
Keitlier  the  conusee  of  a  fine  (Berry  v.  Goodman,  2  Lecm.  147.  Arg.), 
nor  a  devuee  (Anon.  2  Mod.  7.,  Geary  v.  Bearcroft,  Bridgm.  JWgfii.495.), 

Y  2 


484  Trespass  Quare  dausum/rtgk. 

nor  s  Borrenderee  (Br,  Ab.  Abt.  50.),  no*'  ^  refrenkmer  after  the  espk^ 
ation  of  an  estate  for  life  or  years,  (Kalm.  163.  a^  Com,  Dig.  TVo^ 
(if.  3.)  nor  a  leasee  for  yean  (Xeilw,  163.  &,  Bme,  Ai.  Lemset^  M.),  can 
bring  trespass  before  entry.  Therefore  a  mortgagee  by  a  deanae  for  years 
cannot  bring  trespass  against  a  stranger  before  entry ;  fflmler  •.  Mm^ 
tefiare,  2  Q.  17.  133  ;  nor  a  parson  bdbre  indiiction.  Hme  v.  JKdfcfey, 
PUnvd,  528.  But  after  induction  be  may  maimain  trespass  for  an  injniy  to 
the  glebe  lands,  idtbough  he  has  not  made  an  actual  entry  upon  the  part 
on  which  the  trespass  was  committed ;  for  the  act  of  indnctioo  puts  lum 
into  possession  of  part  for  the  whole.  Bmiwer  v,  Bmiwer,  2  B,  ^  A, 
470.  On  the  determination  of  a  lease  at  will  by  the  death  of  the  lessee, 
the  lessor  may  maintain  trespass  before  entry.  Co.  lAU,  68.  h,:  Geary 
V,  Bearecroft^  \  Lev,  208.  And  there  are  antboritiea  to  shew  that  where 
land  is  let  at  will  and  a  trespass  is  done  to  the  land,  both  the  leasor 
and  lessee  may  maintain  trespass.  Per  Holroyd  J.,  Harper  v.  Ckarieo' 
worlh,^B.^C.58S.i  2 RoU.Ab, 55\.  1.^9, ;  Com. Dig.  7>np.(^.2.); 
Geary  v.  Bearcrofi^  Bridgm,  Judgm,  496  (n).  If  a  lessee  at  will  oommitB 
volmitary  waste  the  lessor  may  immedutely  maintain  trespass  agssait 
him  :  for  the  committing  waste  amounts  to  a  determination  of  the  will. 
Lady  Skrewtbur^i  caMe^  5  Rep.  13.,  b.;  Co,  LkL  57.  a.  Where  trees  are 
excepted  in  a  lease,  the  lessor  may  maintain  trespass  quare  eUmsmm  fregit 
against  any  one  who  cuts  them  down ;  for  by  the  exception  of  the  trees 
the  close  on  which  they  grow  is  excepted  also.  Admead  v,  Bamger,  1 
LdMaym,  552. ;  R0U9  v.  Rock,  2  Selw,  N.  P.  1348.  Actual  poasesakNi  at 
the  time  of  the  trespass  done  is  sufficient ;  it  is  not  necessary  that  the 
plaintiff  should  be  in  possession  at  the  time  of  action  brougu.  2  RoL 
Ab.  569. 1.20. 

Evtebnce  ofpouesntm  by  relation,]  Althou^  to  maintain  this  action 
the  plaintiff  must  have  the  immediate  possession  at  the  time  of  the  in- 
jury, yet  there  are  some  cases  in  which,  by  the  doctrine  of  relation,  the 
plaintiff  is  allowed  to  recover  for  trespasses  committed  at  a  period 
when  he  was  not  in  fact  in  possession.  Thus  a  disseisee,  who  re-enters, 
revests  the  possession  in  himself  oft  imho,  and  may  hare  trespass  against 
the  disseisor  or  a  stranger  for  any  act  of  trespass  committed  between 
the  disseisin  and  the  re-entry  ;  2  RoU,  Ab.  550.  /.  7. 554.  iL  39. ;  Co.  IM. 
257.  a. ;  or  committed  by  the  disseisor  continuing  in  possession.  BmUher 
V.  BtUcher^  7  B,  ^  C.  399.  But  where  a  fine  had  been  levied  with  pro- 
clamations, the  re-entry  of  the  party  was  held  not  to  revest  the  posses- 
sion by  relation  ab  huHo.  Compere  v.  Hicks,  7  T,  R,  727. ;  Httghet  v. 
Thomas,  13  East,  486,  The  acuon  of  trespass  for  mesne  profits  aflbrds 
another  instance  of  the  doctrine  of  relation.  See  that  title,  posi,  p.  501. 

By  Stat.  6  Anne,  c.  18.,  guardians,  trustees,  husbands  seised  jure  turoru, 
and  tenants  per  auter  vie,  holding  over  without  consent,  are  declared 
trespassers,  and  made  liable  to  the  parties  entitled  for  the  profits  from 
the  expiration  of  their  interests. 

Evidence  of  the  ownership  (^wastes,  rivers,  waUs,  ditches,  4*c.]  The  waste 
land  acyoining  to  a  public  highway  is  presumed  to  belong  to  the  owner 
of  the  ii4)oininff  land,  as  the  highway  itself  usque  ad  medium  JUum  docs, 
and  not  to  the  lord  of  the  manor ;  but  the  presumption  may  berebotted 
by  acts  of  ownership,  &c  Steel  v,  Prickett,  2  Stark.  468.  And  the 
rule  is  the  same  whether  the  adjoining  land  be  freehold  or  copyhold. 
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Doe  V.  Peartetf,  1  B.S^  C.  304. ;  Doe  v.  Kemp^  7  Bvng,  332. ;  Cooke  v. 
Green^l  1  Price^  736.  But  if  the  strip  be  contiguous  to,  or  communi- 
cate with,  open  commons  or  larger  portions  of  land,  the  presumption  is 
either  rebutted  or  considerably  narrowed ;  for  the  evidence  of  ownership, 
which  applies  to  the  larger  portions,  applies  also  to  the  narrow  strip 
which  communicates  with  them.  Groie  «.  WegU  7  Taunt.  41. ;  Headlam 
V,  Hediejf,  HoU,  N.  P.  C,  463.  Where  a  road  through  common  land 
is  set  out  by  commbsioners  under  an  inclosure  act,  it  is  doubtful  whe- 
ther the  usual  presumption  as  to  right  of  the  owners  of  the  adjoining 
land  applies.  R,  v.  Edmonton,  1  M.  4*  Bol>-  32.  See  also  R.  v,  Wright, 
3  3»  ^  Ad,  681.  And  it  seems  that  where  the  herbage  of  a  road  is 
vested  by  the  general  inclosure  act  (41  Geo.  3,  c.  109)  m  the  owners 
of  the  adjacent  allotments,  no  presumption  arises  that  the  soil  itself  be- 
loMs  to  them.    R.  v.  Hatfield,  ^A.S^E,  156.' 

Fresh  rivers  of  common  right  belong  to  the  owners  of  the  soil  ad- 
jacent, so  that  the  owners  of  each  side  are  presumed  to  have  the  pro- 
perty of  the  soil,  and  the  right  of  fishing,  usque  ad  filum  aqua.  If  a 
man  is  owner  of  the  land  on  both  sides,  by  common  presumption  he  is 
owner  of  the  whole  river.  Hale  de  Jure  Marit^  Harg,  Law  TVacts,  5. 
Where  two  parishes  are  separated  by  a  river,  the  medium  Jllum  is  the 
presumptive  boundary  between  them.  Rex  v.  Landulph,  I  M.  ^  Rob, 
393. 

A  wall  has  been  said  to  differ  in  point  of  ownership  from  a  bank ;  be- 
ing an  artificial  edifice  the  property  is  presumed  to  be  in  him  who  is 
bound  to  repair  it;  while  the  property  in  a  bapk  follows  that  of  the  soil 
from  which  it  is  constructed.  Cal&t  on  Sewert,  74.,  4th  ed, ;  D.  of  New^ 
castle  V.  Clark,  8  Taunt,  602.  But  where  no  such  liability  or  act  of 
ownership  is  shewn,  a  wall,  as  well  as  a  bank,  ensues  the  property  of 
the  soil. 

Where  A.  licensed  B.  to  build  a  bridge  on  his  land,  and  B.  cove- 
nanted to  repair  it,  it  was  held  that  the  property  in  the  materiab  of  the 
bridge,  when  built  and  dedicated  to  the  public,  continued  in  B.,  subject 
to  the  right  of  passage  by  the  public ;  and  that,  when  severed  and  taken 
away  by  a  wrong-doer,  B.  might  obtain  trespass  for  the  asportation. 
Harriton  v,  Parker^  6  East^  154. ;  see  Spooner  v,  Brewster,  3  Bmg.  139.  If 
two  tenants  in  severalty  build  a  party  wall,  one-half  of  the  thickness  of 
which  stands  on  the  land  of  each,  (contributed  under  the  building  act, 
14  Qeo,  3.  c.  78.)  the  wall  ensues  the  nature  of  the  land,  and  the  owners 
of  the  lands  are  not  tenants  in  common  of  the  wall,  but  tenants  of 
divided  moieties.  Matts  v.  Hawkins,  5  Taunt,  20. ;  see  Murly  v,  M^Der- 
mott^  SA.^E,  138.  But  in  a  case  to  which  the  building  act  docs  not 
apply,  and  where  there  is  no  distinct  proof  of  exclusive  property  as  to 
the  whole  or  part,  the  common  user  or  a  wall,  separating  adjoining  lands 
belonging  to  different  owners,  is  primdjacie  evidence  that  the  wall,  and 
the  land  on  which  it  stands,  belong  to  the  owners  of  the  adjoining 
lands  in  equal  undivided  moieties  as  tenants  in  common.  Cuifitt  v.  Por» 
ter,  8  J?.  4-  C.  257. 

The  rule  with  r^c&rd  to  the  ownership  of  hedges  and  ditches  has 
been  thus  stated.  Where  two  acQacent  fields  are  separated  by  a  hed^e 
and  a  ditch,  the  hedge  prhnd  facie  belongs  to  the  owner  of  the  field  m 
which  the  ditch  is  not.  If  there  are  two  ditches,  one  on  each  side  of 
the  hedge,  then  the  ownership  of  the  hedge  can  only  be  shewn  by 
proving  acta  of  ownership.     Guy  v.  West,  2  Setw,  N,  P,  1342.  (9th  ed.) 
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cnu  to  the  eztjear.it j  of  hb  own  bad  ;  he  »  of  coarae  Ikmb4  to  lhn»v 

the  toil  vhicii  he  digsout  npoa  bis  ova  \mik ;  thfifftaa 

cnu  bejood  the  edge  of  the  <fitch,  he  oils  ialD  hii  ma^ktma^i 

and  u  a  tmpaaser.     Foarirt  «.  irf(/;rr,  3  r4Nai<.  ISw    The  kad 

constitiites  the  ditch  b  therribte  pat  of  the  doac^  ahhnqgh  it  ha 

on  the  outside  of  the  bank.    i>«r  Hobojd  J,  JDbe  a.  Pe«Hy,  7  ^.  ^  C. 

308. 

It  is  said  that  if  A.  plaiits  a  tree  at  the  c  i  Irct  liarilB  of  his  amn 
land,  and  the  tree  extends  iu  foots  ioto  the  hattl  of  fi^  A.  and  B.  are 
tenants  in  common  of  the  tree ;  but  if  aO  the  roots  grow  in  A.'s  laad» 
tboogh  the  booghs  shadow  the  haid  of  Bs  the  laimeity  is  b  A.  Per 
HoltC.J.,  WiUerwum  v.Soper,  1  X^L  A^sk  737. ;  B.X.P.Sb.;  2BcL 
Bep.  255.  Bat  according  to  another  authority,  if  a  Oee  grws  n  A.'a 
close  and  roots  in  B.'s,  >et,the  bodj  of  the  Bnin  part  of  &a  tree  being 
in  the  soil  of  A.,  ail  the  rcaidne  of  the  tree  belongs  to  hint*  MmMten  »• 
PoUit,  %  Rol.  Rep.  141.  In  a  late  case,  Littledale  J.  ruled,  that  the 
tree  belongs  to  him  in  whose  soil  it  was  first  sown  or  planted.  HoUer 
V.  CoaUt^  M.  8f  M.  1 12. ;  and  see  note,  ibid.  The  property  in  treca  is 
in  the  landlord  ;  the  property  in  boshes,  even  whcro  they  hare  bees  cot 
down  by  a  stranger,  u  the  tenant ;  therefore  the  laodlofd  cannot  brii^ 
trespass  de  bonis,  &c.  to  recorer  their  cuttings.  Berriamm  r.  Peaeoek^ 
9  Bing,  384. 

Acts  of  oumership,]  The  proof  of  ownership  by  docuoieutary  and 
other  assertions  of  right  is  treated  of  wde,  p.  32.  Cottiiig  down  trees 
is  evidence  of  right  to  the  soiL  Vm,  Ab.  EvkL  71  6.  108.  A  pcfw 
ambuUtion  made  by  the  lord  is  evidence  of  the  limits  of  a  manor, 
and  it  is  not  necessary  that  anyperscHi,  against  whom  it  opcrmtea, 
should  be  present  at  or  know  of  it.  Woolway  v,  Bawe^  1  ^.  ^  £.  1 14. 
Indeed  any  act  done  upon  the  land  is  admissible.  lb.  \  17.  And  such 
acts  are  not  evidence  on  the  ground  of  aoqnieseenoe,  but  as  showing 
possession.  Per  Parke  B.,  in  Jones  v.  Wdikms^  %M.^W.  328.  The 
ads  of  tenanti  may  be  evidence  agunst  their  reversionen,  where  their 
dee/araiionsvenot.  7\ck/e v. Brown, ^ A.  4  E. 369., f^tedaHie,^ 36.  Astd 
acts  in  one  place  may  be  evidence  €»f  owooship  in  another,  where  there  ia 
a  common  character  of  locality ;  thus  cutting  timber  in  a  wood  or  dose  ia 
evidence  of  title  to  the  whole  wood  or  close ;  so  of  a  continuous  hedge  ; 
or  different  parts  of  the  bed  of  a  river.  Sec  Jones  a.  H'HSans,  2M.^W» 
326.     8ee  further  amU,  p.  53,  54. 

Where  the  sur&ce  ami  the  minerals  are  several  inheritances  fas  ia 
common  in  mining  counties),  the  user  or  ownership  of  one  w  no 
evidence  of  property  in  the  other.  Rowe  a.  Grenfel,  B.  4-  M.  396. ; 
Bick  V.  Joinson,  2Slra.  1142. ;  Hodgtinson  v.  Fietcier,  3  Dong,  31. 
Working  io  one  part  of  a  mine  is  possession  of  the  whole.  Wild  v.  Holi, 
9  M.^  W.  672.  So  working  under  part  of  a  demised  tract  of  land  is 
evidence  of  the  possession  of  mines  under  the  whole,    nwhr  v.  Parry. 

Evidence  of  the  locaBiy  of  the  premises — sAtdUUs^  4^]  The  venue  in 
this  action  is  local ;  therefore  trespass  will  not  lie  for  breaking  and 
entering  a  house  out  of  the  rea^pa.  Doulson  v.  Matthews,  4  T.  B.  503. 
It  was  formerly  not  necessary  to  name  or  (o  specify  the  abuttids  of  tho 
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locus  m  quo;  but  now  by  the  rules  of  H.  4  Wm.  4.,  the  close  or  place 
in  which,  ^c.  must  be  designated  in  the  declaration  by  name  or 
abuttals  or  other  description ;  in  failure  whereof  the  defendant  may 
demur  specially.  Where  the  close  is  so  named  or  described  by  its 
abuttals,  a  material  variance  will  be  fatal,  uniess  amended.  Thus,  if 
the  description  be  "  on  the  south  side,  abutting  on  the  mill  of  A./* 
the  plaintiff  must  prove  a  mill  there  in  the  tenure  of  A. ;  but  it  will 
be  sufficient  though  there  be  a  highway  between  them.  2  Roll.  A6, 
678.,  L  10. ;.  B.  N.  P,  89.  Where  the  pUinCiff  claims  the  divided  half 
of  a  party  wall,  he  should  describe  it  as  abutting  on  a  wall  of  the 
defendant,  and  not  on  the  defendant's  buildings  erected  against  it; 
for  this  would  describe  the  whole  wall.  Semb,  Murfy  v.  M'Dermott^ 
HAn^E.  138.  Extreme  strictness  is  not  observed  in  the  proof  of 
abuttals;  thus,  if  a  close  be  described  as  abutting  towards  the  east, 
and  it  proves  to  be  north  inclining  to  east,  the  proof  is  sufficient. 
8  Rol,  Ab.  678,,  A  13. ;  Roberts  v.  Kerr,  1  TaunL50\.  Where  the  close 
was  described  as  abutting  in  the  direction  of  the  four  cardinal  points 
towards  certain  other  closes,  and  it  appeared  that  it  was  a  iriai^ular 
close,  it  MFas  held  to  be  within  the  description*  Sentb^  Lempriere  v» 
HutnpArey,  S  A.  4r  E,  IBl,  Where  part  of  a  lane,  called  Cow  Lane, 
has  been  added  to  a  field  of  the  plaintiff,  called  Hall  Close,  the  whole 
may  be  properly  described  as  Hall  Close.  Rroumlow  v.  Thm&nson^ 
1  M.  4*  G,  484.  The  insufficient  statement  of  abuttals  is  not  an  ob- 
jection at  Nisi  Prius.  S.  C.  ib.  Where  the  close  is  stated  to  be  situate 
in  a  certain  parish,  the  proof  must  correspond  with  the  statement. 
Taylor  o.  Hooman,  \B.  Moore,  161.  If  it  is  stated  to  be  in  the  parish  of 
A.,  it  is  enough  if  A.  has  a  church  and  overseers  of  its  own,  though 
perhaps,  stricUy  speaking,  it  ma^  only  be  a  hamlet ;  in  such  an  action 
the  court  will  not  try  a  question  of  parochiality.  Anon,,  2  Camp.  5m 
See  ante,  p.  417. 

Evidence  of  trespass  commUed  by  defendawL]  Trespass  lies  against 
the  party  who  did  the  trespass  and  ail  aiding  him ;  Com.  Dig.  Tresp. 
(C.  I.)  :  and  a  person  may  become  a  trespasser  by  previous  command, 
or,  where  the  trespass  has  been  committed  for  his  use  and  benefit,  by 
subsequent  assent.  Barker  v,  Braham,  3  Wils.  STI.  But  in  cases  of 
subsequent  assent,  it  must  appear  that  the  trespass  was  for  his  use. 
Wil^m  V,  Barker,  4  P.  4^  Ad,  614.,  ante,  p.  480.  A  feme  covert  and  an 
infant  cannot  make  themselves  trespassers,  either  by  prior  command  or 
subsequent  assent.  Co.  LUt.  180.,  b,  note  (4.),  357.  b.  Trespass  lies 
against  a  tedant  in  common  with  the  plaintiff  for  destroying  a  common 
wall ;  but  not  for  pulling  it  down  with  intent  to  rebuild,  or  for  raising 
its  height.  CubiU  v.  Porter,  Q  B.  4r  C.  2.57«  Trespass  lies  against  a 
corporation  aggregate ;  as  where  the  agent  of  a  canal  company  broke 
and  entered  locks  on  it,  and  took  the  plaintiff's  barges.  Maund  v. 
Monmouth  Canal  Co,^  ^  M.  4r  O.  45S.  A  master  is  not  liable  for 
the  wilful  trespass  of  his  servanL  8  Rol,  Ab,  563.  k  25. ;  Chandler  v. 
Broughton,  1  C.  if  M,  29.  Thus  where  a  servant  is  authorised  to  dis- 
train cattle  damage  feasant,  and  he  unlawfully  drives  the  plaintiff's  cattle 
into  his  master's  dose,  and  then  distrains  then,  the  master  is  not  liable 
in  trespass.  Lpons  v,  Martin,  %A.4rE.&\2,  But  where  he  orders 
his  servant  to  cto  an  act  the  natural  consequence  of  which  is  a  trespass, 
and  the  serraiit  uses  ordinary  care  in  the  execution  of  the  order,  the 
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^E.Wl.  A  pence  «fistniaiiie  « bo  rnsaiBS  B  posaesioa  above  the 
five  dajs,  «id  daturbs  the  pam^  b  now  ( $zoce  1 1  Geo.  2.  c.  I9L  sl  19.) 
s  tre9fa9i>«r  for  tbe  period  ocij  dorinc  wbicft  he  rcana  ii  poasessaoB 
iftcr  the  five  cbrs  expired  :  M  coibrvco  tav  a  iiihwijfl  irrcpibritj 
■iaiie  dud  a  trespancr  «&  bocw.  fTeif^r^wcrar  r.  Af  1  gia.  1 1 
Mrsumg  r.  Krmiiie^  %  Cmmv,  US,  A  teoaot  leadeiiBg  hia 
distrcas,  bat  before  impoac«ims;  man  naiatan  treapass  for  a 
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privBc^ed  goods.     Airaey  r.  Pocacil,  I  iJtfl  4  IT.  74a 
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^imdip.    SuCmpemUnTrmae^^Re^lA^i,     And  vfacn 
tbe  officer  of  acovt. 
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JB^pifM.  7  X  4>  i?.  167. 
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trespasser  ab  imiio^  he  must  reply  it;  and  where  the  abuse  is  a  substan- 
tive trespass,  but  not  one  which  makes  a  trespass  ab  iniHo^  it  roust  be 
newly  assigned.  1  Will.  Sound.  300. «. ;  Smith  v.  Egginton,  7  A.  <^£.]67. 

Evidence  under  aUa  enormia — DantagetJ]  In  trespass  for  breaking 
and  entering  the  plaintiffs  house,  evidence  that  the  oefendant  also  de- 
bauched the  plaintiffs  daughter  has  been  allowed  under  alia  enormia. 
Per  Holt  C.  J.,  Ruuel  v.  Com^  6  Mod.  127. ;  Co,  temp.  Holt,  699. ; 
£.  y,  P,  89.  But  it  is  said  to  be  the  safest  rule  not  to  admit,  under 
this  general  averment,  proof  of  such  facts  as  the  debauching  of  a  daugh* 
ter  entirely  unconnected  with,  and  distinct  from,  the  substantive  ground 
of  action,  though,  in  point  of  time,  the  one  may  have  immediately  fol- 
lowed the  other.  2  Phill,  Evid,  185.  In  trespass  for  breaking  and  en- 
tering the  house  of  the  plaintifT,  he  may  give  in  evidence  that  ^his 
wife  was  so  terrified  that  she  was  immediately  taken  ill,  and  soon 
afterwards  died ;  but  this  evidence  was  held  admissible  only  for  the 
purpose  of  showing  how  outrageous  and  violent  the  trespass  was, 
and  not  as  a  substantive  ^und  of  damage.  Huxley  v.  Berg^  1  Stark. 
98.  So  where  the  plaintiff  declared  against  the  defendant  for  breaking 
and  entering  her  house,  and,  under  a  false  charge  that  the  plaintiff  had 
stolen  property  in  her  house,  ransacking  and  searching,  &c.,  whereby 
she  was  injured  in  her  credit,  it  was  held  that  the  declaration  was  good, 
and  that  the  jury  might  give  damages  for  the  trespass  as  aggravated  by 
the  false  charge.  Bracegodle  v.  Orfird,  2  M.^S.  77.  The  jury  may  con- 
sider not  only  the  pecuniary  damage  sustained  by  the  plaintiff,  but  also 
the  intention  with  which  the  fact  has  been  done,  whether  for  insult  or 
injury.  Per  Abbott  J.,  Seart  v.  Lyons,  2  Stark.  318. ;  Merest  v.  Harvey , 
I  Marsh,  139. 

Where  the  plaintiff  complmns  of  breaking  his  house  and  taking  away 
**  goods  therein,"  not  allying  them  to  be  Aif  goods,  he  cannot  claim 
d^age  for  the  taking.     Pritchard  v.  Long,  9  M,  ^  W,  666. 

In  trespass  for  cutting  away  part  of  the  plaintiff's  land,  the  defendant 
is  bound  to  pay  the  value  of  the  land  cut  away,  but  not  the  expense  of 
reinstating  it.  Jones  v.  Gooday,  8  M,  <$•  W.  14S.  See  Holmes  v.  Wilson, 
10  A.  4*  E.  503.  In  trespass  for  breaking  a  mine  and  taking  the  plaintiff's 
coal,  the  plaintiff  is  entitled,  as  against  a  mere  wrong-doer,  to  the  value 
of  the  coal  when  it  first  existed  as  a  chattel  without  deducting  the  ex- 
pense of  getting  it.  Wild  v.  Holt,  9  M.S^W.  672.  But  the  expense  of 
afterwards  bringing  it  to  the  pit's  mouth  must  be  allowed ;  for  the  plaintiff 
cannot  proBt  by  the  increased  value  caused  by  the  removal,  morgan 
V.  Powell,  3  Q.  B,  278.  And  where  there  is  nbonajide  disputed  title  and 
no  fraud,  the  jury  sliould  give  only  the  fair  value  as  if  the  defendant 
bad  bought  it  of  the  plaintiff.     Wood  v.  Morewood,  it,  440.  (n.) 

The  defendant  may  show  circumstances  which  he  could  not  have 
pleaded  m  justification  ;  as,  in  trespass  for  cutting  trees,  that  thev  were 
applied  to  purposes  for  which  the  plaintiff  had  covenanted  to  furnish 
timber.  Rennell  v.  Wither^  Mannings  Index,  291.,  2d  ed.  But  semb. 
contrd,  Simmons  v.  Norton,  7  Binjg,  640.  A  recovery  against  a  co-tren- 
passer  not  joined  is  not  admissible  in  mitigation,  unless  specially 
pleaded  as  a  bar.    Day  v.  Porter,  2  M.S^  Rob,  151. 

Evidence  under  the  general  issue.]  Under  the  general  issue  the  de- 
fendant might  formerly  have  given  evidence  of  title  in  himself;  or  he 
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visht  ksve  pfoved  tkat  the  ftecbcU  and  r^hft  of 
ttinl  pcnoo,  tyr  wt»se  coMiniil  be  cnccred.  A-^t^  «.  Dmrrmmi^  8  7*. 
^.  4Ci3.  Or  that  be  «H  tCMaK  ia  i  iiMaiia  vidi  tbe  pfanntir ;  or  tbat 
a  thfni  persoo.  br  wbocae  comisaiki  be  ciilcieii,  was  tepaot  in  ooamioii. 
MctK^t  tote,  3  Ltrm^Si.  Am!  doi  vat  an  aweronkas  ibe  cotcoant 
bad  destroTed  tbe  jome  ptopcm;  as  bj  prubbias  op  a  bedge.  Vcyee  v. 
Tovrr,  Gov.  ^L  Bat  even  btian  tbe  aev  rales  Cftrj  antler  of  josd- 
ficadon  orexcoae  nniat  bare  beca  pleaded  ipedalf ;  as  a  i^|bt  of  ccai- 
mtmz  war,  or  easeacac;  ddiect  of  fioKCS;  licence;  antbonty  in  kw; 
and  di  Bijiigs  in  dbcbaqy  of  tbe  action,  as  accord  id  iiHiiifnif  lion,  ftc 
Nor  coakl  the  defendant  bav«  pfined  as  a  bar  tbnfc  tbe  pbdntiff  vas 
joint-tenant,  or  tenant  in  conunon  of  tbe  Jiscnr  ai  yaa,  witb  a  tbird  persoa, 
which  is  Blatter  of  pica  ia  abatement.  Brmn  9.  HedgtM^  I  SaBL  290, ; 
B.  y.  P.  91. 

Bat  now  br  the  niles»  4  IT.  4b,  is  actions  of  trenaas  f,  c.f^  tbe  plea 
of  Not  ruiltj'  operates  as  a  denbl  tbaft  tbe  defendant  oonmhted  tbe 
trespass  aLesed  in  tbe  pbce  mrnlinBfd  ;  bat  not  as  a  denial  of  tbe 
pUintiff*s  possessioa,  or  right  of  possesion^  wbicb,  if  mtended  to  be 
densed,  mnst  be  trarersed  spccndhr. 

By  rarioas  statutes  particnlar  persona  »e  enabled  to  |;pne  specisl 
matter  in  e^-ideoce  under  the  genoal  iasne ;  paitics  ifistraino^  for  rent 
arrcar  bj  1 1  Geo.  2.  c  19.  s.  iU  ;  justices  of  tbe  peace,  nntjon,  coo- 
stables^  Ac.  br  7  Jac  1.  c  5. ;  dMiftbaafdens  and  oiuanij  by  21  Jnc.  1. 
c  12. ;  smreyors  ofhighwsTS  br  5  ft  6  Wn.  4.  c  50.  s.  109.  See  fiir- 
tber,  ^Actkmi  against  Constahiet^  "  Janfion,''  ftc  jdmI,  Ftft  IIL 

In  these  and  other  cases  where  tbe  plea  is  giren  bj  statute,  tbe  new 
rales  do  not  deprire  tbe  defendant  ii  the  i^t  to  a?^  himself  of  it, 
provided  be  inserts  in  the  margin  of  the  plea  the  words,  **  bj  statute.* 
B.T.   Iflrf- 

Erery  thii^  lawfully  done  fiir  the  poipoee  of  tfiBtrauiing  for  rent/^ 
the  breaking  an  outer  door  by  fiirce  after  bariog  previoosly  entered 
peaceably  and  been  expelled  by  the  pbintifr,  may  be  shewn  under  Not 
guflty.    Eeglttou  v.  Gmitendge^  11  Af.  4>  fT,  465w 


Evidrmee  on  tkepfea  of  Sbermm  ieaewfafaja.]  Whefe  die  defendant 
pleads  Bberum  iemewteutmrn  m  himself  or  a  third  person  by  nkbose  com- 
mand he  entered,  on  which  issue  is  joined,  tbe  issue  is  upon  him.  Pear^ 
ton  V.  Coles,  1  Af.^Rob.  206.  It  imtB  the  defendant  on  proof  of  a  finee* 
bold  interest ;  1  Sound,  347.  d,  (a)  ;  and  denies  the  plaintiff*s  r^t  of 
possession,  but  admits  tbe  fact  or  the  plaintifTs  possession,  and  asserts 
the  defendant's  rigAi  to  the  possession.  Doe  v.  Wriglki,  10  A.  ^S,  763. ; 
Lempriere  v.  Humpkreyy  3  A,  ^  S,  186.  Tbe  dedantioiis  of  the 
owner  after  tbe  trespass  are  not  cridence  of  the  defendant's  authority. 
Garrv.  Fletcher,  2  Siark,  71. 

It  was  unsettled  whether,  on  issue  joined  on  this  plea,  the  plaintiff 
might  show  a  title  by  the  old  statute  of  limitations.  Ltnoe  o.  Go^xU^  3  B, 
4  Ad.  803.  The  hie  act  extingoisbes  tbe  right  of  the  person  batnd  by 
it,  and  therefore  seems  to  be  an  answer  on  this  issue.  See  stcL  34w 
ante,  p.  449. 451.  The  plea  is  not  si^ported  by  proof  of  acts  of  ownenbip 
for  less  than  twenty  years,  where  it  appears  wat  there  was  a  title  in  a 
third  party  within  that  period.     Brest  v.  Lever,  1 M,^  W,  593. 

Formeriy,  where  tbe  plaintiff  declared  generally  for  a  trespass  to  his 
dcMe  in  A.  without  naming  the  dose*  and  the  defendant  pleaded  £&. 
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ten^f  upon  which  the  plaintiff  took  issue,  it  was  sufficient  for  the 
defendant  to  prove  a  freehold  in  himself  anywhere  in  A.,  to  entitle 
him  to  a  verdict,  i  Sound.  299.  b.  (n).  The  plaintiff  in  such  case 
should  have  new  assigned,  setting  out  the  name  or  abuttals  of  the 
locus  in  quo.  But  if  the  plaintiff  names  the  real  name  of  the  close  in 
his  declaration,  and  the  defendant  pleads  lib.  ten,  generally  without 
8ettin|[  out  tlie  abuttals  of  the  close*  upon  which  issue  is  joined,  the 
plaintiff  may  recover  on  proving  a  trespass  done  to  a  close  in  his  pos* 
session  bearing  the  name  stated  in  the  declaration,  though  the  defendiint 
mav  have  a  close  in  the  same  parish  known  by  the  same  name;  and  it 
will  not  therefore  be  necessary  for  the  plaintiff  to  new  assign.  Cocker 
V.  Crompion,  ]  B.  ^rC*  489, ;  Cooke  v.  Jackson,  9D,^  R,  i95.  In  order 
to  compel  a  new  assignment,  defendant  must  give  a  further  description 
of  the  close.  Cocker  v,  Crompion,  tuprh.  The  same  rule  applies  where 
the  close  is  described  by  abuttals  instead  of  a  name,  ijempnere  v, 
Humphrey ,  3A,^E.  181.  The  new  rules  of  pleading  have  made  no 
alteration  ii^  the  effect  of  the  plea  of  lib,  ietu  Lentpriere  v,  Humphrey, 
tuprd.  But  as  the  declaration  is  now  required  to  name  or  describe  the 
close,  the  plea  of  lib,  ten,  ought  now,  in  strictness,  to  be  forborne.  See 
the  cases  cited  iuprd.  Cocker  v,  Crompion  ;  Lempriere  v,  Humphrey,  and 
1  Saund,  299.  c,  (»). 

The  plea  of  lib.  ten.  is  divisible ;  and  if  the  declaration  is  for  trespass 
to  three  closes,  to  which  defendant  pleads  lib,  ten,  in  all,  and  plaintiff 
replies  a  title  to  all,  the  verdict  may  be  for  plaintiff  as  to  two,  and  for 
defendant  as  to  one  close.  Phythian  v.  While,  \  M.  S^  W,  216.  The  plea 
only  puts  the  defendant  to  proof  that  that  part  of  the  close  in  wnich 
the  trespass  was  committed  is  his  freehold.    Smith  v»  Roytton,  8  M,  4* 

JEvidence  under  a  plea  denying  plam^ff**  froperiy  or  potusshn.]  The 
plea  either  denies  that  the  close  is  the  plamtiff's ;  or,  that  the  plaintiff 
was  possessed  of  the  close  :  in  either  case  mere  possession  will  support 
the  plaintiff's  case,  if  the  defendant  be  a  wrongnioer.  Where  the  plea 
only  traverses  the  plaintiff's  possession  (as  it  may  do,  Fleming  v.  Cooper^ 
5A,SfE.2%\,)^  tnere  is  no  authority  to  show  that  the  defendant  can 
set  up  a  title  in  himself;  but  where  the  plea  is  a  denial  that  it  is  the 
close  of  the  plaintiff,  Parke  B.,  in  Pumell  v.  Young,  3  M.  ^  W.  268., 
was  of  opinion  it  had  the  same  effect  as  a  plea  of  Not  guilty  at  common 
law,  and  therefore  enabled  the  defendant  to  shew  title  in  himself ;  and 
the  same  opinion  has  been  recently  upheld  in  the  court  of  Exchequer. 
Htariton  v.  Duon,  1  Dowl,  4*  -^^  ^7,  But  in  H'hittington  v,  Boxedl, 
T.  T.  1843,  the  Court  of  Q.  B.  ruled  that  such  a  plea  put  only  the 
possession  in  issue,  and  that  a  title  in  the  defendant,  or  another,  should 
be  specially  pleaded.     See  also  Heaih  v.  MUward^  2  New  Ca,  98. 

Where  a  mortpgee  is  not  to  enter  till  default,  and  he  brings  tres- 
pass  against  a  third  party  before  such  entry,  the  defendant  is  entitled 
to  a  verdict  on  a  plea  denying  that  the  land  is  the  land  of  the  plaintiff. 
Wheeler  v,  Mont^e,  2  (^  J?.  133. 

A  verdict  against  the  phuntiff  in  trover  for  ore  is  not  conclusive 
a^inst  him  in  another  action  against  the  same  defendant  to  try  the 
rights  to  the  mines.  Per  Lord  EUenborough  C.  J.,  Curti»  v.  Daniel^ 
10  JEo*/,  277. 

Under  either  form  of  plea  the  abuttals,  or  other  description  of  the 
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Potts,  \  C,  M,^  R.  89.  But  where  the  plaintiff  declared  for  entering 
his  house  and  taking  his  goods  and  throwing  them  out  of  a  bam,  and 
die  defendant  pleaded  a  justification  as  to  all  except  the  throwing 
out  of  the  bam ;  held,  that  the  plaintiff  was  entitled  to  a  verdict  and 
damages  as  to  the  part  excepted,  though  it  was  contended  that  it  was 
mere  aggravation.     KevUle  v.  Cooper,  2  C.  ^  M,  329. 

The  plaintiff  declared  in  trespass  for  breaking  his  close,  and  set  out  the 
close  by  abuttals ;  the  defendant  justified,  alleging  that  the  said  close 
in  which,  &c.  was  part  of  an  allotment  of  six  acres  made  by  commis- 
sioners duly  authorised  for  certain  purposes,  in  execution  of  which 
he  entered ;  the  plaintiff  replied  that  the  said  close  in  which,  &c.  was 
not  part  of  the  six  acres  in  the  plea  supposed  to  have  been  allotted, 
and  thereupon  issue  was  joined.  It  appeared  that  the  close  set  out 
by  abuttals  was  not  all  within  the  allotment,  but  that  the  part  in  which 
the  actual  trespass  was  committed  was  within  it ;  it  was  neld  that  the 
justification  was  made  out ;  Batsett «.  Mitchell,  2  B.  ^  Ad.  99. ;  for  the 
words  "  close  in  which,  &c"  mean  that  part  of  the  close  described, 
in  which  the  trespass  is  proved  to  have  been  committed,  and  if  the 
record  should  be  used  in  a  future  action,  either  party  might  narrow 
its  effect  by  evidence  of  the  part  to  which  it  applied.  S,  C.  w.  104, 105. 
See  the  cases,  pott. 

Trespass'  for  breaking  and  entering  a  house ;  plea,  entry  to  take  goods 
under  a  fi.  fa. ;  replication,  admitting  the  writ,  delivery  of  it,  and  the 
warrant,  and  alleging  that  the  defendant  de  mjurid  absque  residua,  &c. 
committed  the  trespass ;  issue  thereon.  Held  that  the  seizure  under  the 
warrant  was  not  admitted  by  the  plaintiff,  but  should  be  proved  by  the 
defendant,  and  that  the  plaintiff  might  in  answer  prove  the  seizure 
to  have  been  colourable  only,  and  therefore  no  seizure.  Camahy  v. 
WeVby,  BA.^E.  872. 

Evidence  on  plea  of  right  of  way  ^  The  cases  in  which  the  grant  of  a 
way  (ani^,  p.  22.),  and  the  dedication  of  a  way  to  the  public  (ante,  p.  23.), 
will  be  presumed,  have  been  already  stated  ;  and  other  cases  applica- 
ble to  this  head  will  be  found  under  the  head  "  Case  for  Disttarhance  of 
Way*'  ante,  p. 342.  If  the  defendant  pleads  a  right  of  way,  and  the 
plaintiff  denies  the  right^  the  latter  may  prove  that  the  way  has  been 
duly  stop|)ed.  Davison  v.  Gill,  I  East,  64.  But  upon  a  traverse  of  the 
right  of  way,  the  plaintiff  will  not  be  allowed  to  shew  that  the  trespass 
committed  by  the  defendant  was  not  covered  by  the  supposed  right  of 
way.  Thus,  where  the  defendant  pleaded  that  he  was  seised  in  fee  of  a 
messuage,  and  prescribed  for  a  right  of  way  over  the  locus  in  quo  as  ap« 
pertaining  thereto,  and  the  plaintiff  traversed  the  prescriptive  right,  it 
was  held  that  proof  of  the  defendant's  seisin  in  fee  of  an  ancient  messuage, 
to  which  a  right  of  wa^,  as  pleaded,  over  the  loctu  in  quo  belonged,  was 
sufficient  to  support  his  plea,  though  the  messuage  was  in  the  occupa- 
tion of  a  tenant,  and  the  defendant  only  occupied  a  new-built  house  in 
the  parish  at  the  time  of  the  trespass  committed.  Stott  v,  Stott,  16 
East,  343.  If  the  pkuntiff  meant  to  insist  that  the  right  stated  would 
not  cover  the  exercise  of  a  right  of  way  to  the  new  house,  he  should 
have  done  so  either  by  a  new  assignment,  or  by  a  special  replication  to 
that  effect.    Ibid,  349. 

In  some  cases  it  is  proper  both  to  reply  and  to  new  assign.  Where 
the  plea,  on  the  face  of  it,  professes  to  answer  the  whole  matter  of  the 
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declaration,  but  in  &ct  only  answers  part;  as  where,  to  a  dedaiation  for 
a  trespass  to  a  close  called  A.,  the  defendant  pleads  a  right  of  way 
over  A.,  and  in  the  exercise  of  such  right  justifies  the  acts  complained 
of,  but  in  fact  the  defendant  not  only  entered  upon  that  part  of  A.  over 
which  the  way  passes,  but  also  on  other  parts  of  A.,  the  plea  has  only 
**  hit  some  of  tne  places  wherein  the  plaintiff  intended  Uie  trespass/* 
and  the  trespasses  in  the  other  part  of  the  dose  remain  unanswered. 
Preityman  r.  Lawrence^  Cro.  Eliz.  S12,;  Odikam  v.  Smith,  Cro,  E&u 
589.  In  such  a  case  the  plaintiff  may  not  only  traverse  the  right,  but 
may  at  the  same  time  new  assign  ejftra  viam,  and  thus  entitle  himself 
to  give  evidence  of  trespasses  committed  in  every  part  of  the  close. 
1  Saund,  300  (h).  To  trespass  9.  c.  /  defendant  pleaded  a  ri|^t  of 
way  in  the  close ;  new  assignment  extra  the  way  ;  plea,  that  the  plain- 
tiff had  obstructed  it,  and  therefore  defendant  deviated ;  replication  de 
injurid,  &c.  Held,  that  plaintiff  might  shew  that  there  was  an  admitted 
way  over  the  close  which  he  had  not  obstructed,  and  defendant 
could  not  obtain  a  verdict  by  shewing  a  disputed  way  over  it,  which 
had  been  obstructed.  KUiton  v.  Islet,  XlA^^E.  665.  Trespass,  9. r./ 
and  pulling  down  posts  in  the  close ;  plea,  a  public  way  and  removal  of 
the  posts  obstructmg  it ;  on  a  traverse  of  the  lyay,  defendant'may  shew 
any  public  way  over  the  close,  and  is  not  bound  to  shew  that  it  crossed 
the  part  where  the  posts  stood.  Webber  v.  Sparket,  \0  M.Sf  W.  465. 

Where  the  defendant  pleaded  a  prescriptive  right  of  way  from  his 
own  close  '*  next  acHoining  to  the  said  closes  in  which,"  &c.  unto,  into, 
through,  over  and  afon^  the  said  closes  in  which,  &c  i  and  it  appeared 
that  his  own  close  did  m  one  part  adjoin  the  plaintiff's,  but  that  the 
wav  passed  over  the  land  of  a  third  person  between  the  close  of  the 
defendant  and  the  closes  in  which,  &c.,  it  was  held  that  the  plea  was 
sufficiently  proved.  Simpson  9.  LeiMwaiie,  3  J7.  <^  Ad,  226.  80  an  al* 
]^ed  way  from  A.  to  B.  does  not  pledge  the  defendant  to  prove  a 
direct  road.  R,  v.  Marchss,  of  Downshire,.  4  il.  4*  ^-  ^2.  But  if  the 
plea  alleges  an  immemorial  way,  and  it  is  shewn  that  part  was  recently 
dedicated,  it  is  a  variance.  S,  C,  ib.  Mere  evidence  of  user  without 
other  proof  of  a  grant,  the  parties  to  it,  &c.,  is  not  enough  to  support 
an  allq^d  lost  grant  of  a  way ;  it  is  proof  of  a  prescription,  if  any  thing. 
BleweU  V.  Tregonmng,  3A.^E,  554. 

Where  the  defendant  pleaded  that  A.  B.  was  seised  in  fee,  and,  being 
so  seised,  granted  a  right  of  wav  by  non-existiog  ^;rant,  and  the  plaintiff 
traversed  we  ffrant,  it  was  held  not  competent  lor  the  plaintiff  upon 
that  issue  to  shew  that  A.  B.  was  not  seised  in  fee  for  the  purpose  of  re* 
butting  the  presumption  of  the  grant ;  he  being  estopped  by  the  admis- 
sion on  record.  Cowlishaw  v.  Chesfyn,  I  C.^J,  48.  But  this  decision 
is  doubted ;  Blewett  v.  TVegonningi  3A,4^JS.  554. ;  and  seems  at  va- 
riance with  the  doctrine  held  in  some  of  the  cases  cited,  ante,  p.  49. ; 
and  it  should  rather  seem  that  the  seisin  was  only  so  Ikr  admitted  as  to 
enable  the  defendant  to  have  a  verdict,  if  he  proved  the  grant* 

A  plea  of  right  of  way  stated  a  conveyance  in  fee  of  a  tenement  to 
the  defendant,  "  with  all  ways  then  used  by  the  tenants  and  occupiers 
thereof,**  and  that  the  defendant,  "  being  so  seised  and  having  occasion 
to  use  the  way,"  committed  the  trespass.  The  replication  traversed 
the  user  of  the  way  at  the  time  of  the  conveyance,  and  there  was  a  new 
assignment  that  the  defendant  used  the  way  for  other  purposes,  to 
which  the  defendant  pleaded  Not  guilty.    The  right  of  way  was  esta- 
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blished  in  evidence,  but  it  appeared  that  wlien  the  trespass  was  com- 
mitted the  tenement  was  in  the  possession  of  a  tenant,  and  that  the 
ckfendant,  as  landlord,  went  over  the  locut  in  quo  to  remove  an  obstruc- 
tion to  the  way :  Held,  that  the  defendant  had  a  right  so  to  use  the  way, 
and  that  the  language  of  the  plea  comprehended  all  the  purposes  for 
which  a  person  seised  of  the  tenement  might  lawfully  use  the  way. 
Pnmdv.  HolUt,  I  B.^CS.  A  plea  of  footway  is  supported  by  a  right  of 
carriage  way ;  for  the  latter  includes  the  former ;  per  Lord  Denman  C.  J., 
DavicM  r.  Sickens,  7  C.^P.  570.  The  extent  of  the  right  is  in  all  cases 
for  the  jury,  and  may  be  disputed  under  the  traverse  without  any  new 
assignment ;  thus,  if  the  defendant  pleads  a  right  generally,  the  plaintiff 
may  shew  that  it  is  confined  to  certain  purposes,  and  that  the  defendant 
us^  it  for  another  purpose ;  and  proof  or  user  for  farming  purposes  is 
evidence  of  a  right  for  ail  purposes.  Cow/ine  o.  Higginson,  4M,4rW» 
245.  The  grant  of  a  right  of  way  may  be  explained  by  evidence  of  the 
state  of  the  premises  at  the  time  of  the  grant ;  but  not  by  the  act  or 
declarations  of  the  parties  before  or  after,  imless  there  be  a  doubt  which 
of  two  ways  be  intended.  Per  Parke  B.,  in  Osbom  v,  WUe,  1  C,^  P, 
761,  Proof  of  a  public  way  is  not  inconsistent  with  the  fact  that  it  is 
also  a  private  way.  Browtdow  v,  Tom&tuon,  1  M,  ^  G,  484.  The  re- 
servation  of  a  way  to  an  open  space,  "  under  a  loft,  and  now  used  as  a 
woodhouse,"  cannot  be  extended  to  the  use  of  it  for  going  to  a  house 
subsequently  built  on  the  space.  Allan  v,  Gomme,  1 1  ^.  4'  E,  760. 
There  were  in  this  case  expressions  in  the  conveyance  tending  to  shew 
that  the  loan  was  to  continue  an  open  space.  It  was,  however,  held  that 
the  defendant  was  not  bound  to  use  it  as  a  woodhouse  only.  S.  C,  ib. 
It  was  also  held  that,  the  plaintiff  having  new  assigned  the  user  of  the 
way  for  unauthorised  purposes,  to  which  the  defendant  pleaded  a  justi- 
fication of  the  user  with  a  traverse  that  he  had  trespassed  modo  et 
JbrmA^  the  plea  amounted  to  Not  guilty,  and  the  justification  was  not 
admissible  under  it.    iS^.  C.  ib. 

By  the  rules  of  Hilary  Term,  4  W.  4.,  it  is  provided  that  "  where  in 
an  action  of  trespass  quare  dautum  JregU  the  defendant  pleads  a  right 
of  way  with  carriages  and  cattle  and  on  foot  in  the  same  plea,  and  issue 
is  taken  thereon,  the  plea  shall  be  taken  distributively  ;  and  if  a  right 
of  way  with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses^roved 
as  shall  be  justified  by  the  right  or  way  so  found ;  and  for  the  plaintiff 
in  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified.  And 
in  all  actions  in  which  such  nght  of  way,  or  other  similar  right,  is  so 
plmded  that  the  all^ations,  as  to  the  extent  of  the  right,  are  capable  of 
being  construed  distributively,  they  shall  be  taken  distributively." 
Anie^  p.  63. 

Since  this  rule,  it  has  been  held  that  a  plea  of  right  of  way  to  fetch 
water  and  goods  may  be  found  for  the  defendant  as  to  the  water,  and  for 
the  plaintiff  as  to  the  goods.  Kmghi  v.  fVoore,  3  New  Ca,  3.  But  where 
the  plea  churned  a  general  right  of  way  with  carts,  horses,  &c.  in  respect 
of  close  K.,  and  the  proof  was  of  a  right  to  cart  timber  only  firom  close.K., 
it  was  held  that  the  plaintiff  was  entitled  to  the  entire  verdict ;  for'tlie 
right  proved  was  a  qualified  right,  and  not  part  of  the  ri^ht  alleged. 
Wgham  V,  Babeit,  5  New  Ca,  622.  A  right  to  lead  manure  is  not  sup- 
ported by  proof  of  a  footway,  and  cattle^way ;  for  *'  leading^*  implies  the 
use  of  a  carriage.    Brunion  v,  HaU^  I Q.  B.  792. 
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The  time  of  prescripdon  with  rc^gard  to  rights  of  way  is  now  altered 
ty  2  &  3  W.  4.  c.  71.,  the  provisions  of  which  have  been  already  paiw 
tiallv  stated,  ante,  p.  342.,  where  also  some  of  the  decided  cases  will 
be  found.  The  5th  section  relates  more  particularly  to  pleadings  in 
actions  of  trespass.  By  that  section  it  is  enacted,  that  in  all  pleadbgs 
to  actions  of  trespass,  and  in  all  other  pleadings,  wherein,  before  the 
passing  of  the  act,  it  would  have  been  necessary  to  allege  the  right  to 
nave  existed  from  time  immemorial,  it  shall  be  sufficient  to  all^e  the 
ei^oyment  thereof,  as  of  right,  by  the  occupiers  of  the  tenements  in  r&* 
spect  whereof  the  same  b  claimea  for  and  during  such  of  the  periods 
mentioned  in  the  act  as  may  be  applicable  to  the  case,  without  claiming 
in  the  name  or  right  of  the  owner  of  the  fee  as  is  now  usually  done  ; 
and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  excqitioD, 
incapacity,  disability,  contract,  agreement,  or  other  matter  hereinbefore 
mentioned,  or  on  any  cause  or  matter  of  fact  or  of  law  not  inconsistent 
with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged 
and  set  forth  in  answer  to  the  fldlegation  of  the  party  claiming,  and 
shall  not  be  received  in  evidence  on  any  general  traverse  or  denial  of 
such  allegation. 

The  cases  cited,  ante,  p.  360,  361,  362.,  together  with  that  of  Beasiey 
V.  Clarke,  2  New  Ca,  705.,  and  Tidile  v,  Broum^  ^A,^E,  369^  shew 
that  an  agreement  or  licence  within  the  period  pleaded  is  evidence  for 
the  plaintiiT  on  a  traverse  of  the  enjoyment,  on  the  principle  that  it 
breaks  the  continuity  of  enjoyment  and  so  disproves  the  plea. 

In  Tickle  v,  Broivn,  it  was  further  held  that  the  enjoyment  meant 
by  the  statute  is  an  open,  notorious  one,  without  particular  leave,  by 
one  who  claims  without  daneer  of  being  treated  as  trespasser,  whether 
the  right  claimed  be  strictly  legal,  as  by  prescription  and  adverse  user ; 
or  by  deed  ;  or  though  not  strictly  i^al,  yet  lawful  to  the  extent  of  ex- 
cusing a  trespass,  as  by  consent  m  writing  not  under  seal  in  case  of  a 
plea  of  forty  years,  or  by  written  or  parol  consent  in  case  of  a  plea  of 
twenty  years.  But  a  licence  in  writing,  if  it  covers  the  whole  period  of 
forty  years,  must  be  pleaded ;  so  of  a  licence  by  parol,  if  it  covers  the 
whole  period  of  twenty  years. 

It  seems  that  evidence  of  payments  made  for  the  use  of  the  way, 
though  inadmissible  to  prove  that  it  originated  in  an  agreement  before 
the  period  began  to  run,  is  admissible  to  shew  the  precarious  nature  of 
the  subsequent  enjoyment,  and  to  explain  an  interruption  by  non-user. 
S.  C,  ibid.  Proof  of  a  licence  to  the  defendant  just  before  the  com* 
mencement  of  the  period  is  evidence  against  him  under  the  common 
traverse.  Clay  o.  Shackeray^  2  M.  4*  Bob.  245.  On  a  plea  of  forty 
years*  user  the  defendant  may  go  further  back  in  his  evidence,  and 
thus  may  supply  proof  of  user  at  the  beginning  of  the  period  of  forty 
years.  Juawson  v,  Langley,  4t  A,^  E.  890.  On  a  traverse  of  a  right  of 
way  by  user  for  twenty  years,  the  plaintiiT  cannot  shew  diat  it  was 
enjoyed  for  part  of  the  time  under  an  act  of  parliament,  and  that  the 
right  had  ceased ;  for  a  special  replication  is  necessary.  Kinlock  v.  Nevile, 
6  M.  4"  ^«  795.  A  plea  stated  an  enjoyment  for  thirty  years  next  before 
the  action ;  the  replication  stated  a  life-estate  in  the  land  for  part  of 
the  said  thirty  years ;  rejoinder,  that  the  life-estate  did  not  continue 
during  any  part^of  the  said  thirty  years'  issue  thereon.  Held  that  the  de- 
fendant might  support  his  plea  by  shewing  eiyoyment  for  two  periods, 
one  next  before,  the  other  next  after,  the  life-estate,  amounting  together 
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to  thirty  years.  Clayton  v.  Corby,  2Q.  B,^\S.  Unity  ofpossession  is 
evidence  on  a  traverse  of  the  way ;  for  it  breaks  the  continuity  of  the 
eiyoyment  of  the  easement  as  stuh.    8,  C,  Und. 

Evktenee  on  plea  of  right  of  common.]  On  a  right  of  common  pleaded, 
the  pkiintiff  may  either  deny  the  prescriptive  or  other  right  stated 
in  the  plea,  or  he  may  traverse  the  measure  of  the  common,  viz.  that 
the  cattle  were  the  defendant's  own  cattle,  and  that  they  were  levant 
and  couchant  upon  the  premises,  and  commonable  cattle.  Robin-' 
ton  v.Raley,  1  Burr.  316.;  3,  N.  P,  23.  But  under  this  latter  repli- 
cation the  plaintiff  will  fail  if  it  appear  that  tome  of  the  cattle  were  the 
defendant's  commonable  cattle  levant  and  couchant ;  for  the  number 
mentioned  in  the  declaration  is  not  material ;  1  Sound,  346.  e,  (n) ; 
Ellis  V,  RowUsy  WUles,  638.  The  plaintiff  in  such  case  should  new 
assign ;  and  it  will  not  be  enough  to  deny  that  all  the  cattle  were  levant 
and  couchant ;  for  this  amounts  only  to  a  denial  that  any  were  so. 
Bowen  v,  Jenkm,  6  A.  ^  E,  91 1. 

The  plaintiff  may  reply  an  approvement  of  the  common,  if  it  be  common 
of  pasture  ;  Glover  v.  Lafie^  3  T,  R,  445. ;  1  Saund.  353.  b.  (n) ;  or  that 
the  common  has  been  inclosed  for  upwards  of  twenty  years  ;  and  if 
issue  be  taken  on  this  replication,  and  it  appear  in  evidence  that 
part  of  the  common  has  been  inclosed  for  twenty  years,  and  that  the 
trespasses  were  in  fact  committed  in  such  part,  the  plaintiff  is  entitled 
to  recover  for  such  trespasses  though  the  rest  of  the  common  is 
unin closed.  Tapley  v,  Wainwright,  5  B.  ^  Ad,  395.,  overruling  the 
dictum  of  the  Court  in  Hawke  v.  Bacon^  2  Taunt.  157.  And  it  has  been 
held  that  upon  issue  joined  on  the  right  of  common,  the  plaintiff  may 
prove  a  legal  extinction  of  the  right  over  the  locus  in  quo  before  the 
exercise  of  it  by  the  defendant;  thus  he  may  prove  a  custom  for  the 
lord  of  the  manor  to  inclose  parcels  of  the  waste,  and  a  grant  to  him- 
self of  the  locus  in  quo  under  such  custom.  Arlett  v.  Ellis,  IB.Sf  C.  346. 

In  trespass  for  breaking  and  entering  the  plaintiff's  close  and  throw- 
ing down  fences  the  defendant  in  his  plea  prescribed  for  a  right  of 
common  of  pasture  on  a  down  whereof  the  close  was  parcel,  and 
justified  the  trespass  because  the  close  in  which,  &c.  w&s  wrongfully 
inclosed;  the  plaintiff  replied,  that  the  close  in  which,  &c.  was  a  close 
called  Burgey  Cleave  Garden,  and  had  for  thirty  years  and  more  been 
separated  and  inclosed  from  the  down,  and  ei^oyed  all  that  time  in 
severalty,  and  adversely  to  the  person  holding  the  land  in  respect  of 
which  the  right  of  common  was  claimed  ;  the  defendant  rejoined  that 
the  close  in  which,  &c.  had  not  been  enjoyed  for  thirty  years  or  up- 
wards in  severalty  or  adversely ;  and  the  jury  found  that  part  of  the 
garden  had  been  inclosed  witkm  the  thirty  years,  and  thai  the  tres- 
pass was  committed  in  that  part  of  the  garden  only :  Held  that  the 
defendant  was  entitled  to  the  verdict ;  for  if  the  word  "  close  "  was  an 
entire  allegation,  it  comprehended  the  whole  of  Burgey  Cleave  Garden, 
and  then  the  plaintiff  was  bound  to  prove  that  the  whole  had  been 
inclosed  upwards  of  thirty  years  ;  or,  if  it  was  a  divisible  allesation,  it 
was  confined  in  its  meaning  to  the  spot  in  which  the  trespass  Bad  been 
committed,  and  which  the  jury  found  had  not  been  inclosed  thirty 
years;  Richards  v.  Peake,  2  B.  ^  C.  918. ;  and  it  has  been  since  settled 
that  the  allegation  is  divisible,  and  means  only  the  particular  place  in 
which  the  trespass  was  committed.     Tapley  v.  Wamwright,  5  B,  ^  Ad. 
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398.  Ante^  p.  490.  But  a  prescriptioB  is  aa  entire  thing,  and  (except 
in  cases  helped  by  the  late  rules  or  pleading)  nMist  be  proved  to  its  fuU 
extent,  ante,  p.  68.  Thus  where  the  plaintiff  declares  for  a  trespass 
and  d^ging  stones  in  C,  and  the  defendant  pleads  a  prescriptive  nght 
to  dig  in  a  certain  waste  containing  (among  otners)  close  C^  and  the  re- 
plication trayerses  the  right  generally  over  the  waste,  proof  that  the 
right  does  not  extend  to  C.  defeats  the  whole  plea.  Aforewood  v. 
Wood,  4  T.  R.  157. ;  Evam  v.  OgUme,  ^Y.^J.  79.  So  in  trespass 
for  breaking  plaintiff's  several  fishery  in  four  places  in  a  river ;  plea, 
that  it  was  a  public  navigable  river ;  replication,  that  plaintiff  had  a 
prescriptive  right  to  dredge  in  the  four  places  named  in  the  declaration  9 
r^oinder,  traversing  the  presoiption  ;  the  plaintiff  is  bound  to  shew 
a  right  in  all  four  places,  and  not  only  where  the  trespass  was  com* 
mitted.  Roger$  v,  Allen,  1  Camp,  309. ;  and  see  Meutiveil  v.  JlforlM,  6 
JBifig*  522.  A  prescriptive  right  of  common  in  the  defendant  and  hia 
ancestors  is  not  proved  by  shewing  a  grant  80  years  ago  to  one  of  his  an- 
cestors. Welcome  v,  Uptons  5  M,4rW,  398.  But  aa  ancient  grant,  with- 
out date,  is  not  necessarily  at  variance  with  prescription ;  for  it  may  be 
anterior  to  legal  memory,  or  onl^  confirmatory.     Addhgion  e.  Clode, 

2  W.  BL  989. ;  and  this  is  a  question  for  the  jury.  SL  C 

By  the  rules  of  H.  T.,  4  W.  4.,  it  is  provided  that  where,  in  an 
action  of  trespass  quare  clausum  fregU,  the  defendant  pleads  a  right  of 
common  pasture  for  divers  kinds  of  cattle,  ex,  gr,  horses,  sheep,  oxen, 
and  cows,  and  issue  is  taken  thereon,  if  a  right  of  common  for  some 
particular  kind  of  commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses  proved  as 
shall  be  justified  by  the  right  of  comquon  so  found ;  and  for  the  plaintiff, 
in  respect  of  the  trespasses  which  shall  not  be  so  justified.  And  in  all 
actions  in  which  such  right  of  common  as  aforesaid,  or  other  similar  right, 
is  so  pleaded  that  the  allegations  as  to  the  extent  of  the  riafit  are  ca- 
|>able  of  being  construed  distributively,  the^  shall  be  so  taken.  Not- 
withstanding these  rules,  where  a  right  of  folding  cattle  without  limit 
is  pleaded,  and  a  right  of  common  for  cattle  levant,  &C  is  proved,  the 
court  will  not  enter  a  verdict  to  the  extent  of  the  rignt  proved^ 
Jvali  V,  Mann,  SM.^G.  691. 

See  the  recent  act,  8  &  3  W.  4.  c  71.,  on  the  acquisition  of  rights 
of  common,  &c.  by  long  user,  cited  folly,  aaie,  p.  340. ;  and  sect.  5., 
as  to  pleading  such  rights,  ante,  p.  496,  497.  Under  this  act  there 
may  be  a  substantial  eiyoyment  for  thirty  years,  though  the  claimant 
did  not  use  his  common  for  a  year  or  two,  whilst  he  had  no  com- 
monable cattle  ;  and  that  is  a  question  for  the  jury.     Carr  v,  Foster, 

3  Q.  J?.  581. 

The  cases  mentioned  under  the  previous  head  of  evidence,  on  a  plea 
of  right  of  way,  are  for  the  most  part  applicable  to  other  rights,  ex- 
cept as  to  the  period  of  time. 

JEmdence  on  plea  of  Ucence,'j  The  licence,  if  denied,  may  be  shewn 
to  be  an  express  one,  or  one  implied  from  circumstances.  The  keep- 
ing open  of  a  house  in  which  there  is  a  public  billiard-table  is  a 
licence  in  fact  to  all  persons  to  enter  for  the  purpose  of  playing.  JDlif- 
cham  V.  Bond,  3  Camp,  535.  But  there  is  no  implied  licence  to  enter 
a  house  and  take  goods  sold  by  the  plaintiff,  the  owner  of  the  hoose^ 
to  the  defendant,  and  left  th^re  by  the  phuntiff's  consent.     WiHiawu  v. 
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Morrit,  6  AL  4^  W^  48d.  The  licence  in  such  a  case  must  be  express; 
and  semS,,  it  is  not  irrevocable,  unless  it  be  by  a  deed  sufficient  to  pass 
an  interest  in  land.  S,  C\  ibid.  An  ac<}uie8cence  of  the  pbuntiff  in  the 
trespass,  upon  an  erroneous  representation,  to  which  the  defendant  was 
a  party,  of  the  legal  obligation  of  the  plaintiff  to  submit  to  it,  will  not 
support  a  plea  of  licence.  Semb,  Roper  v.  Harper^  ^New  Ca.  20.  It 
is  not  sufficient  to  shew  a  licence  by  a  servant,  unless  it  be  in  law  the 
licence  of  the  master ;  Hotdruuhaw  v.  Hag,  Cro.  Elix,  876. ;  or  bv  a 
wife  ;  Tayfer  v,  Fiiher^  Cro,  JSliz.  245. ;  or  by  a  daughter ;  Cock  o. 
IVorihamy  Selw,  N,  P.  J  040*;  unless  the  circumstances  of  the  case 
shew  that  the  wife  or  the  daughter  was  the  agent  o£  the  party  for 
granting  such  licence.  A  licence  includes,  as  incident  to  it,  a  power 
to  do  every  thing  without  which  the  act  licensed  cannot  be  done.  Thus 
if  A*  license  B.  to  enter  his  house  to  sell  goods,  B.  may  take  assist- 
ance, if  necessary,  for  the  purpose  of  selling  the  goods.  Dennett  ti. 
GroveTt  WiUe»,  195.  But  an  authoritv  from  a  tenant  to  his  landlord, 
in  the  absence  of  the  former,  to  let  the  premises,  will  not  justify  the 
landlord  in  entering  the  premises  (the  key  being  lost)  through  a  win- 
dow by  means  of  a  ladder  in  order  to  shew  the  house.  Ancaster  v. 
Miiling,2D.^R.7H. 

If  the  plaintiff  did  in  fact  license  the  defendant,  and  the  defendant 
has  exceeded  the  licence,  such  excess  cannot  be  given  in  evidence  under 
a  denial  of  the  licence,  but  should  be  new  assigned ;  Ditcham  v.  Bond, 
3  Ca?Np.524. ;  1  Saund.  300.  d.  (it.) ;  but  see  Symont  v.Heanon^  12  Price, 
369.  It  has  been  held,  however,  that  a  revocation  of  the  licence  may 
be  proved  upon  an  issue  joined  upon  this  plea ;  for  it  shews  that  there 
was  no  licence  at  the  time  of  the  trespass.  Per  Best  C.  J.  and  Hol« 
royd  J.,  in  Bridge  v.  SeddaU,  Derby  Sp.  As.  1827,  2  P/nU.  £v.  194.,  7th 
ed. ;  but  see  Serjeant  Williams's  note,  1  Saund,  300.  d.  An  abuse  of  an 
authority  in  law,  whereby  the  defendant  became  a  trespasser  ab  initio^ 
must  be  replied.     1  Saund,  300.  d,  (n.) 

Where  the  plaintiff  means  to  deny  the  justification  set  up  in  the 
plea,  he  must  take  issue  upon  it,  and  not  new  assign.  Thus,  where 
the  defendant  pleads  an  entry  to  abate  a  nuisance,  and  the  plaintiff 
new  assigns  unnecessary  violence,  he  will  not  be  allowed  to  negative 
the  nuisance.    Pickering  v,  Rudd,  1  Stark,  56. 

Where  the  declaration  states  the  trespasses  to  have  been  committed 
on  divers  days  and  times,  and  the  defendant  pleads  that  he  committed 
the  several  trespasses  by  leave  and  licence,  to  which  the  plaintiff  replies 
de  injuria  generally,  the  defendant  must  shew  a  licence  co-extensive 
with  the  trespasses  proved,  i«  e.,  a  licence  for  each  trespass  proved  by 
the  plaintiff.  Bamet  v.Hunt^  11  East,  451.  It  has  been  said  that  this 
effect  of  the  replication  de  injuria  is  peculiar  to  the  plea  of  licence  and 
results  from  the  form  in  which  it  is  usually  pleaded ;  the  plea  may  be 
framed  so  as  to  put  the  plaintiff  to  a  new  assignment.  Per  Parke  B., 
Solly  V,  Neith,  4  DowL  P,  C.  252.;  Littledale,  J.,  in  Bowen  v,  Jenkin, 
6A.^  E.  919. ;  and  Parke  B.,  in  Bolton  v.  Sherman^  2  M.  ^  W.  400. 

Where  A.  applied  to  B.  for  leave  to  put  a  ladder  on  B.'s  land  "  for 
the  purpose  ot  more  conveniently  finishing  a  window  "  opened  in  A's 
house,  B.,  by  permitting  the  ladder  to  be  so  placed,  does  not  thereby 
impliedly  license  A.  to  open  the  window,  especially  if  the  situation  and 
nature  of  the  window  u  not  pointed  out  to  B.  Bridges  v.  Blanc/tard, 
1  il.4r£.536. 
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Evidence  on  a  new  anignnient,']  A  new  assignment  waives  and  abandons 
the  trespass  which  the  defendant  has  justified.  Greene  v.  Jones,  I  Sound, 
299.  r.  (n).  Therefore,  where  the  defendant  pleads  lib,  ten,,  and  the  plun- 
tiff  new  assigns,  the  defendant  ought  not  to  plead  that  the  place  men- 
tioned in  the  new  assignment  is  the  same  as  that  mentioned  in  the  plea; 
but  if  in  truth  they  are  the  same,  the  defendant  should  plead  Not  guilty, 
and  the  plaintiff  will  not  be  allowed  to  give  evidence  of  any  trespasses 
committed  in  the  place  mentioned  in  the  plea.  Pratt  o.  Groome,  15  JEast^ 
235. ;  B,  JN".  P,  92.  So  where  the  defendant  pleaded  that  the  place  where, 
&c.  was  part  of  a  common  which  had  been  allotted  to  him,  to  which 
the  plaintiff*  new  assigned  that  the  trespass  complained  of  was  in  ano- 
ther place ;  upon  its  being  stated  in  the  opening  of  the  plaintiff*s  counsel 
to  the  juiy  that  the  trespass  was  in  the  same  place,  but  that  the  de- 
fendant had  no  title  to  it,  it  was  held  that  the  plaintiff  could  not  re- 
cover. Anon,  cited  ]  6  East,  86.  So  if  the  defendant  justifies  under 
legal  process,  which  js  in  fact  irregular,  and  the  plaintiff,  instead  of 
traversing  the  plea,  new  assigns  that  the  trespass  complained  of  was  on 
another  and  different  occasion,  such  new  assignment  admits  the  justifi- 
cation stated  in  the  plea,  and  if  the  plaintiff  can  only  prove  one  trespass, 
that  trespass  will  be  covered  by  the  plea,  and  the  defendant  will  be  en- 
titled to  a  verdict.  Oakley  v,  Davis,  16  East,  82. ;  and  seeAttinson  v.  Mat" 
teson,  2  T,  R,  172.,  ante,  p.  472-3.  When  the  trespass,  proved  clearly, 
differs  in  its  circumstances  from  the  one  justified,  the  plaintiff  is  not 
bound  to  prove  two  separate  trespasses  ;  but  if  alike,  the  jury  should 
presume  them  to  be  the  same.     Darby  v,  Sntith,  2  M,  4*  Eob,  IB^. 

On  the  other  hand,  if  there  were  in  fact  two  trespasses,  but  only  one 
count,  and  the  defendant  has  pleaded  a  justification  which  be  can  prove 
as  to  one,  the  plaintiff  must  new  assign  if  he  means  to  rely  on  the  other 
trespass.     See  ante,  p.  472. 

In  some  cases,  as  already  stated,  anti,  p.  493^.,  the  pliuntiff  may  both 
reply  and  new  assign,  and  will,  if  he  succeeds,  be  entitled  to  recover  for 
the  trespasses  attempted  to  be  justified  in  the  plea,  as  well  as  for  those 
covered  by  the  new  assignment. 

In  trespass,  q.  c,  f,  and  making  a  railroad  on  the  close,  the  de- 
fendant pleaded  a  grant  of  sufficient  way  leave,  &c.  to  dig  for  coal, 
and  that  the  railroad  was  convenient,  proper,  and  necessary  ;  to  which 
the  plaintiff  new  assigned  trespasses  tor  different  purposes,  and  to  a 
greater  extent  than  necessary :  Held,  that  the  necessity  of  some  sort  of 
railroad  was  admitted  on  this  record  by  the  plaintiff,  but  that  he 
might  shew  it  to  be  constructed  in  a  direction  and  manner  not  war- 
ranted by  the  grant.  Dand  v,  Kmgscote,  6  M.  ^  W.  174.  It  is  a 
question  for  a  jury  in  such  case  whether  a  railway  is  necessary  or  ex- 
pedient ^r  the  purpose  of  eflfectually  working  reserved  mines.  Durkam 
and  Sunderland  Railway  Co,  v.  Walker,  2  Q.  B,  940. 

Where  the  defendant  justifies  and  the  plaintiff  relies  upon  an  act 
which  renders  the  defendant  a  trespasser  ab  initio,  such  act  should 
be  replied  ;  for  should  the  plaintiff  new  assign  that  the  trespass  is  a 
different  trespass,  he  cannot  recover ;  since  he  can  only  prove  one  con- 
tinued act  of  trespass,  the  justification  of  which  is  admitted  by  the  new 
assignment.  Aitkenhead  v.  Blades,  5  Taunt,  198.  Nor  can  the  plaintiff 
in  such  case  recover  under  a  replication  of  de  injurid  generally.  Lambert 
V,  Hodgson,  1  Ring.  3X7 
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Where  the  defeoidant  lets  judgment  go  by  default  on  the  new  assign- 
ment, but  leaves  the  plea  of  Not  guilty  to  the  declaration  on  the  record 
without  withdrawing  it  as  to  the  matters  newly  assigned,  the  plaintiff 
must  prove  the  trespasses  newly  assigned ;  Broadbentp,ShaWy  2  JB»  ^Ad. 
940. ;  for  they  were  in  fact  includea  in  the  declaration,  and  are  there- 
fore still  denied  by  the  plea. 

Competency  of  WUntitci* 

In  trespass  by  A.  against  his  next  neighbour  B.  touching  the  right 
to  a  lane  dividing  their  properties,  their  common  landlord  is  an  admis- 
sible witness  to  shew  that  he  let  it  to  them  as  tenants  in  common ; 
Noye  V,  lUed,  1  M,  4*  -^^  63.  Where  the  question  was  whether  the 
plaintiff,  or  one  T.  W.  under  whom  defendant  claimed,  was  entitled  to 
the  close,  T.  W.  was  held  competent  for  the  defendant;  for  the  result 
cannot  change  the  possession  as  in  ejectment.  Bees  v.  Walters^ 
3  M,  4*  ^*  527.  The  cases  of  incompetency  will  rtow  be  much  narrowed 
by  the  operation  of  6  &  7  Vict.  c.  85.     See  Appendix. 
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In  an  action  of  trespass  for  mesne  profits,  (which  may  be  brought  in 
the  name  of  the  lessor  of  the  plaintiff  in  ejectment,  or  in  the  name  of 
the  nominal  plaintiff,)  the  plaintiff  may  by  the  ple^idings  be  called  upon 
to  prove,  1 .  nis  title ;  2.  his  re-entry ;  3.  the  defendant's  liability  by 
reason  of  possession  ;  and,  4.  the  amount  of  damages. 

• 

Evidence  of  title,]  The  judgment  in  ejectment  ia  proof  of  title  for 
the  plaintiff  m  this  action,  whether  it  be  brought  by  the  lessor  of  the 
plaintiff  or  by  the  nominal  plaintiff,  against  all  who  are  parties  or  privies 
to  such  judgment,  and  whether  the  judgment  in  ejectment  be  upon 
verdict  or  by  default ;  AtHn  v.  Parkin,  2  Burr,  665. ;  Doe  v.  Whitcomb, 
8  Bing,  46. ;  but  it  is  only  evidence  of  title  from  the  time  of  the 
demise  laid  in  the  declaration  in  ejectment,  and  therefore  if  the  plaintiff 
seeks  to  recover  mesne  profits  anterior  to  that  time,  it  will  be  necessary 
for  him  to  give  further  evidence  of  his  title  ;  B.  JN".  P,  87. ;  AsHn  v. 
Parkin,  2  Burr,  668. ;  and  it  is,  in  no  case,  concltuive  evidence  on  an 
issue  joined  on  the  title  to  the  close.  Doe  v,  Huddart,  2  C,  M.  4*  R- 
316.  To  be  conclusive  it  must  be  replied.  Doe  v.  Wright,  10  A,  4>  E,  763. 
A  judgment  in  ejectment  on  the  several  demises  of  two  or  more 
persons  will  be  evidence  of  title  for  them  in  a  joint  action  of  trespass 
lirought  by  them  ;  for  they  may  be  tenants  in  common.  Ckamier  v. 
CHngo,  5  if.  4r  S.  64.  The  judgment  will  not  be  evidence  against  a 
stranger ;  and  therefore  a  judgment  in  ejectment  aisainst  a  wife  cannot 
be  given  in  evidence  against  her  husband ;  Denn  v.  White,  7  71 22. 1 12. ; 
but  it  is  evidence  against  a  person  who  comes  into  possession,  after  the 
judgment,  under  the  defendant  in  ejectment ;  Doe  v.  Whitcomb^  8  Bmg, 
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46. ;  diongh  not  agnint  «  penon  merdy  diown  to  be  in  poneaam, 
without  farther  proof  of  pririty  to  the  judgment ;  Ikx  r.  jBbrw^ 
ift.  239. ;  and  it  cnniot  be  shewn  bj  ptfol  that  die  defendant  caane  ui 
under  the  defendant  in  die  former  acdon,  wliere  it  appeara  he  came  in 
under  a  written  agreement.  A  C  •&.  Where,  alter  judgment  by 
default  against  the  casual  ejector,  an  action^  for  the  mesne  profits  was 
brought  against  the  hmdlord  who  had  been  m  the  receipt  of  the  rents 
and  profits  from  the  day  of  the  demise,  Lord  Bllenborouafa  ruled  that 
the  judgment  in  ejectment  was  not  evidence  against  him  without 
notice  of  the  ejectment ;  but  that  a  subsecpient  promise  by  him  to  pay 
the  rent  and  costs  amounted  to  an  admission  that  he  was  a  trespasser, 
and  that  the  plaintiff  was  entided  to  the  possession.    HwnUr  v.  j^nttr, 

3  Camp.  455. 

Evidence  qfpiamtiff't  re-entry.]  As  trespass  only  lies  at  the  suit  of 
one  in  possession,  the  plaintiff  must  appear  to  have  been  in  possession 
when  the  defendant  first  entered  and  expelled  him.  Where  the  action 
is  brought  against  a  person  who  was  party  to  the  efectment  and  entered 
into  the  consent  rule,  proof  of  the  judgment  in  qectment  is  su£Bcient 
without  proving  the  writ  of  possession  executed  ;  because,  by  entering 
into  the  rale,  the  defendant  is  estopped  both  as  to  the  lessor  and 
lessee,  so  that  either  may  maintain  trospass  wi£hout  proving  an  actuid 
entry.  B.  N,  P.  87.  But  where  the  judgment  is  against  the  casual 
ejector,  and  no  rale  therefore  has  been  entered  into,  it  is  said  that  the 
lessor  cannot  maintain  trespass  without  an  actual  entry,  and  therefore 
ought  to  prove  the  writ  or  possession  executed,  id,  t6.  This  is  done 
by  producing  an  examined  copy  of  the  writ  and  of  the  sheriff's  retlirn. 
The  pUnntiif  may  also  prove  a  re-entry  by  shewing  that  he  was  let  into 
possession  with  the  consent  of  the  defendant.  Cnlvart  v.  HonfaU^ 
4rEsp.  167.  It  is,  however,  doubted  whether  in  either  Case  an  actual 
re-entry  need  be  proved,  inasmuch  as  the  judament  in  ejectment  ia 
equally  evidence  of  possession  and  of  title.  AsSn  a.  Pafim,  2  Bwrr. 
668. ;  Runnington  Eject.  442.  And  it  is  the  better  opinion,  though  not 
absolutely  decided,  that  the  entry,  whether  real  or  confessed,  has  rela- 
tion to  the  first  •  accruer  of  the  title,  so  as  to  entitle  the  plaintiff  to 
mesne  profits  from  that  time.    2  StaHk.  EM.  312. ;  B.  N.  P.  87. 

The  defendant 9  potseuion,]  The  possession,  and  length  of  time  since 
the  defendant  has  been  in  such  possession,  seem  proper  evidence  on  the 
issue  on  Not  guilty ;  and  the  dates  alleged  in  the  declaration  of  trespass, 
as  that  of  the  ejectment  and  of  the  recovering  possession,  are  not  ma-> 
terial  though  not  under  videlicei.  The  duration  of  possession  must 
therefore  be  proved,  even  where  defendant  lets  judgment  go  by  de^ 
fault.  Ive  V.  Scott,  9  Dowl.  P.  C.  993.  The  action  has  been  said  to  be 
only  against  the  person  who  is  actually  in  possession  and  trespassing ; 
therefore.it  does  not  lie  aeainst  a  lessee  whose  undertenant  holda 
over  afker  the  expiration  of  the  lessee's  interest.    Bvme  a.  Bickatdwm^ 

4  Taunt.  720.  But  this  doctrine  cannot  be  supported  ;  therefore,  where 
the  defendant  in  ejectment,  K.,  had  previously  demised  to  A.,  who 
underlet  to  B.,  and  B.  wrongfully  held  over,  paying  rent  to  A.,  who 
accepted  it  under  his  title  from  K.,  it  was  hekl  that  all  three  might  be 
joined  in  trespass  for  the  mesne  profits  ;  but  sewb.,  it  would  have  been 
different  if  the  under-tenant  had  held  over  against  the  will  of  his  imme- 
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diate  lessor.  Doe  v,  Harhw^  12  A,  ^  E,  40«  And  in  sack  a  case  as 
the  above,  the  record  in  dectment  against  K.  is  eridence  against  A. 
fluid  B.  A  6\  tfr.  The  defendant  cannot  defeat  the  action  by  shewing 
that  he  entered  only  as  agent  for,  and  under  licence  of,  the  defenduit  in 
ejectment.     OmUettone  v.  Porter,  Wood/.  L.^  T.  6 1 1 . 

The  judgment  in  c^tinent  is  no  evidence  of  the  time  during  which 
the  defendant  has  been  in  possession ;  the  consent  rule  admits  pos* 
session  by  the  defendant  at  the  time  of  the  service  of  the  declaration ; 
but  if  the  plaintiff  seeks  dama^  for  an  earlier  period,  he  must  give 
further  evidence  of  the  possession.  DodweU  v.  Gibb»^  %(Xijf  P.  615. ; 
As^  V.  Parkin^  S  Burr.  668. 

The  damages,]  The  plaintiff  must  be  prepared  to  prove  the  value  of 
the  mesne  pronts,  and  he  may  recover  not  only  the  actual  mesne 
profits,  but  also  damages  for  his  trouble,  &c.  Goodlitle  v.  Tombs, 
S  WUs,  121.  So  he  may  recover  the  amount  of  the  taxed  costs  of  the 
ejectment  (if  laid  in  the  declaration),  but  not  any  extra  costs ;  Doe 
o.  Davis,  1  Esp,  358.  ;  JSrooke  v,  JMdges,  7  JS.  Mo,  471. ;  unless 
there  was  judgment  by  default  in  the  ejectment.  Doe  v,  Huddart^ 
2C.M,^  R,  316.  See  Doe  v.  KdiUer,  liM.^W.  80.  He  may  like- 
wise recover,  by  way  of  damages,  costs  incurred  by  him  in  a  court  of 
error  in  reversing  a  jndement  in  ejectment  obtained  by  the  defendant. 
Koteett  V.  Roake,  lB,qC»  404.  The  measure  of  damages  is  not  the 
whole  mesne  profits,  but  only  such  profits  as  accrued  during  tlie  pos- 
session of  the  defendant.     Girdlestone  v.  Porter,  Wood/.  X.  4*  71 511. 
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If  the  plaintiff  seeks  to  recover  the  mesne  profits  for  more  than  six 
3'ears,  the  defendant  may  plead  the  statute  of  hmitations.  B,  K,  P,  88. 
Under  the  general  issue  the  defendant  cannot  give  in  evidence  that 
the  plaintiff  accepted  the  rent  of  the  premises  for  the  time  in  dispute, 
and  agreed  to  waive  the  costs  of  the  ejectment ;  for  this  admits  a  tres- 
pass. Doe  V.  Lee,  4  Taunt,  459.  Where  he  is  not  concluded  by  the 
record  in  ejectment,  the  defendant  may  controvert  the  plaintiff^s  title. 
Doe  V,  llvddart,  snprh. 

Recovery  of  the  mesne  profits  in  efectment,]  "By  stat.  1  Geo.  4.  c.  87. 
s.  2.,  whenever  it  shall  ap()ear  on  the  trial  of  an  ejectment  at  the  suit 
of  a  landlord  against  a  tenant,  that  the  tenant  or  bis  attorney  has  been 
served  with  due  notice  of  trial,  the  plaintiff  shall  not  be  non*suited  for 
default  of  the  defendant's  appearance,  or  of  confession  of  lease,  entry, 
and  ouster,  but  the  production  of  the  consent  rule  and  undertaking  of 
the  defendant  shall  in  all  such  cases  be  sufficient  evidence  of  lease, 
entry,  and  ouster,  and  the  judge  before  whom  the  cause  is  tried  shall 
permit  the  plaintiff  (whether  the  defendant  shall  appear  upon  such  trial 
or  not),  after  proof  of  his  right  to  recover  possession  of  the  whole  or 
of  any  part  of  the  premises  mentioned  in  the  declaration,  to  go  into  evi- 
dence of  the  mesne  profits  firom  the  day  of  the  expiration  or  deter- 
mination of  the  tenant's  interest  down  to  the  time  of  the  verdict  given 
in  the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein  ;  and  the  jury  on  the  trial  finding  for  the  plaintiff,  shall  in  such 
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case  pve  their  Todict  opoo  the  whole  matter,  both  as  to  the  recovery 
of  the  whole  or  any  nart  of  die  preanaes,  and  also  the  amount  of  the 
damages  to  be  fiianil  for  the  mesne  profita ;  prorided  diat  this  shall  not 
be  ooostmed  to  bar  any  landlord  from  bringing  an  action  of  trespass  for 
the  mesne  profits  which  shall  accrue  from  die  verdict,  or  the  day  therdn 
specified,  down  to  the  day  of  the  ddireiy  of  possession  of  die  premises 
recovered  in  the  ejectment. 

Under  1  Geo.  4w  c  87.,  a  landlord  may  recover  for  mesne  profits  to 
the  day  of  trial,  though  no  notice  of  trial  h  proved.  JDbe  o.  Hodgum, 
U  A.  4  E.  135. 


TROVER, 

The  eyidence  m  an  action  of  trover  will  depend  upon  the  isaue  joined. 
The  facts  which  consdtute  a  complete  tide  for  the  plaintiff  in  this 
action,  and  which  must  be  proved  if  denied  by  the  pleadings,  are,  1.  a 
general  or  special  property  m  the  goods,  or,  as  i^gamst  a  wrong-doer,  a 
possession  of  them  ;  2.  an  actual  or  constructiye  possession  or  right  of 
possession ;  and,  3.  a  conversion  by  the  defendant.  In  addidon  to  this 
the  plaintiff  must  prove,  4.  the  value  or  damage- 

Evidtmce  of  general  pntpcHy  m  ike  goodlr.]  The  plea  of  no  property 
in  the  pluntiff  means  no  property  as  against  the  dmndaut.  Kicollt «. 
Batiard^  2  C.  3f .  4"  ^*  6^9.  When  the  property  in  the  goods  is  put 
in  issue,  the  evidence  for  the  plunttff  will  depend  upon  the  nature  of 
his  pardcular  dde.  Where  there  is  both  a  general  and  a  special  owner, 
but  the  genend  owner  has  not  transferred  his  right  to  the  possession, 
he  may  sdll  maintain  this  acdon ;  thus,  where  be  has  dehrered  the 
goods  to  a  carrier  or  other  bailee  and  so  parted  with  the  actual  pos- 
session, he  may  sull  mainttun  trover  for  a  conversion  by  a  stranger ;  for 
the  owner  retains  the  possession  in  law,  as  against  a  wfx>ng-doer,  and 
the  carrier  or  other  bailee  is  only  his  servant.  Gordon  v.  Harper^ 
7  T.  R.  12. ;  2  Sound,  47.  6.  (a.)  ;  XicoiJt  v.  Batiard^  2C.  M.^  R. 
659.  And  if  the  bailee  of  goods  for  a  special  purpose  transfers  them* 
to  another  in  contravendon  of  that  purf>08e,  die  general  owner  may 
maint^n  trover  against  that  person,  though  he  be  a  bona  fide  vendee, 
unless  the  goods  have  been  sold  in  market  overt.  Wdlmuon  v.  Kwg^ 
2  Camp,  335. ;  Loetchnum  v.  Machin^  2  Start.  311. ;  but  see  2  Sound, 
47.6.  («.) 

This  action  only  lies  for  eoods,  and  cannot  be  maintained  for  fixtures 
attached  to  the  freehold.    Mhukall  v.  Lh^,  2M,iW.  450. 

Evidence  of  general  property  —  vesting  of  ike  property  \  With  regard 
to  the  time  at  which  the  property  passes  on  the  sale  or  goods,  it  has 
been  laid  down,  that  where  goods  are  sold,  and  nothing  is  said  as 
to  the  time  of  delivery  or  the  time  of  payment,  and  every  thing  the 
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sdler  has  to  do  with  them  ia  complete,  the  property  vests  in  the  buyer,* 
so  as  to  subject  him  to  the  rihk  of  any  accident  which  may  happen  to 
the  floods  ;  TarSng  v.  Baxter y  6  B.^  C.  360. ;  and  the  seller  is  liable 
to  deliver  them,  whenever  demanded,  upon  payment  of  the  price ; 
but  the  buyer  has  no  right  to  have  possession  of  the  goods  till  he 
pays  the  price.  If  the  goods  are  sold  upon  credit,  and  nothing  ia 
aflreed  upon  as  to  the  time  of  delivering  the  ^oods,  the  vendee  is  imme- 
diately entitled  to  the  possession,  and  the  right  of  possession  and  the 
right  of  property  vest  at  once  in  him ;  but  his  right  of  possession  is  not 
absolute  ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent  before  he 
obtains  possession.  Per  Bayley  J.,  in  Bloxam  v,  Sanden,  4  B,  ^ 
C,  948.  Where  goods  in  bulk  are  sold  at  so  much  a  ton,  the  property 
in  them  does  not  pass  by  the  sale  before  they  are  weighed ;  Simnums  v. 
Swift,  5  J?.  4*  C.  857. ;  and  if  the  contract  be  within  the  Statute  of 
Frauds,  and  there  is  no  note  or  memorandum,  acceptance,  or  earnest, 
the  contract  is  by  that  statute  not  good,  and  no  property  passes.  Bloxsome 
V.  WWiams,  3  B,  ^  C.  234 ;  and  see  atUe,  p.  263.  278.  The  property 
in  goods  passes  on  a  sale  by  auction,  though  they  are  not  to  be  delivered 
till  certain  duties  are  paid  by  the  seller.  IRnde  v.  Whitchovte,  7  JEox/, 
558.;  and  see  PhilUmore  v.  Bony,  1  Camp,  513. ;  A'oyV  Maami,  88. 
Where  a  quantity  of  iron  was  to  be  delivered  under  a  contract  chat 
certain  bills  outstanding  against  the  seller  should  be  taken  out  of  circu- 
lation, and,  after  a  part  of  the  iron  had  been  delivered,  no  bills  had 
been  taken  out  of  circulation,  the  seller  brought  trover  for  the  part 
delivered  ;  it  was  held  that,  it  being  ^nly  a  conditional  delivery  and  the 
condition  being  broken,  the  action  might  be  maintained;  and,  per 
beyley  J.,  if  a  tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his 
servant,  by  mistake,  deliver  them  without  receiving  the  money,  he  may, 
after  demand  and  refusal  to  deliver  or  pay,  bring  trover  for  his  goods 
against  the  purchaser.  Bishop  v,  SAiiiUo,  2  B.  ^  A.  329.  (n.)  ;  Brandt 
V,  Bowlby,  2  J7. 4*  ^^-  932.  So  the  property  which  passes  by  the  sale 
may  be  divested  by  rescinding  the  contract.  Thus  where  A.  sold  goods 
to  o.  and  afterwards,  and  before  the  delivery  to  B.,  C.  became  pos- 
sessed of  the  goods,  and  on  being  informed  of  the  circumstances,  de- 
clared that  he  would  not  deliver  them  to  any  person  whatever,  it  was 
held  that  A.,  having  repaid  B.,  might  maintain  trover  against  C. ;  the 
contract  between  A.  and  B.  beine  rescinded,  and  A.  being  remitted  to 
his  former  right.  Pattitan  v,  Rwjmton^  5  M,  4*  S.  105.  Where  A.  is 
indebted  to  C.,  and  B.  to  A.,  it  is  agreed  between  them  that  B.  shall 
deliver  goods  to  C.  in  satisfaction  ot  A.'s  debt,  and  B.  converts  them 
to  his  own  use,  C.  may  maintain  trover  for  the  goods,  though  he  never 
had  possession  ;  for  by  a^eement  the  right  is  in  him.  B,  N,  P,  35. 

Where  A.  agrees  to  build  a  ship  for  B.,  and  it  is  part  of  the  terms 
of  the  contract  that  given  portions  of  the  price  shall  be  paid  according 
to  the  progress  of  the  work,  the  payment  of  those  instalments  appro- 
priates specifically  to  B.  the  very  ship  in  progress,  and  vests  in  him  a 
property  in  that  ship.  Woodsy,  Russell,  5  B,  if  A,  942.  A  ship- 
builder contracted  with  P.  to  build  him  a  ship  for  a  certain  sum  to  be 
paid  by  instalments  as  the  work  proceeded;  the  first  instalment 
when  the  vessel  was  rammed,  the  second  when  she  was  timbered,  &c. 
An  agent  for  P.  was  to  superintend  the  building.  The  vessel  was  built ' 
under  such  superintendence,  all  the  materials  being  approved  by  the 
agent  i^efore  they  were  used.    The  builder  became  bankrupt  before  the 
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•bip  was  completed,  afterwards  the  assignees  completed  the  shtp.  All 
the  instalments  weie  paid  or  tendered.  In  an  action  of  trover  by  P. 
against  the  assignees  lor  the  ship,  the  court  held  that,  on  the  first 
instalment  being  paid,  the  propMty  in  the  portion  then  finished  be- 
came, by  virtue  or  the  contract,  vested  in  P.,  subject  to  the  right  of 
the  builder  to  retain  such  portion  for  the  purpose  of  eompleting  the 
work  and  earning  the  rest  of  the  price;  and  that  each  material  sub- 
sequently added  became,  as  it  was  added,  the  property  of  P.  as  the 
general  owner.  They  also  held,  that,  under  the  above  circurastaooes, 
the  ship  did  not  pass  to  the  assignees  as  having  been  in  the  possession, 
order,  or  disposition  of  the  bankrupt  by  consent  of  the  true  owner, 
within  Stat.  6  Geo.  4.  c.  16.  s.  79.  Ciarke  v.  Spenoe^  ^  A,i^  B.  448. 
See  also  Gou  v,  Qmnton,  SM^G.  825.  But  where  goods  are  ordered 
to  be  made,  so  long  as  the  order  is  not  executed  but  only  in  a  course  of 
execution,  no  property  in  generet  passes  to  the  person  for  whom  they 
are  to  be  made.  Bkhop  9,  CrmtUhatf^  SB./^C.  419.;  MueUow  v. 
Mangles,  I  Taunt.  316. ;  see  Carrutkert  v.  Payne,  6  Bmg.  870. ;  Atkin- 
son V.  BeU,  8  B,  /^C,  283. 

By  a  gifl  of  goods  the  property  does  not  pass,  unless  the  gift  be  by 
deed  or  instrument  of  gift,  or  be  executed  by  an  actual  delivery  of  the 
thing  given  to  the  donee.  Irons  v.  SmaUpiece,  %  B./^  A,  551.  But  if  A. 
in  London  gives  J.  8.  his  goods  at  York,  and  another  takes  them  away 
before  J.  S.  obtains  actual  possession,  J.  8.  may,  it  is  said,  maintain 
trover  or  trespass  for  them.  Br,  Ab,  Trespass^  303. ;  Htubon  v.  Hudson, 
Latch.  214. ;  2  Sound.  47,  a  (n.).  « 

By  a  fraudulent  or  illegal  sale  or  transfer  of  goods  no  property 
passes  ;  as  where  a  wharfinger,  without  leave  of  the  owner,  sells  goods 
in  his  possession.  Wilkinson  v.  King,  2  Canip,  335.  8o  a  sale  of  live 
pheasants  passed  no  property  while  the  58  Geo.  3.  c.  75.  prohibiting 
the  sale  was  in  force.  Helps  v.  Gleniwter,  B  B,  ^  C.  553.  8o  where  a 
person  obtains  goods  upon  fiilse  pretences  under  colour  of  a  purchase; 
the  property  is  not  changed.  Noble  v,  Adams,  7  Taunt.  59. ;  JHlby 
V.  Wilson,  R.  4"  M'  178.;  Irmng  v.  MoUy,  7  Bmg.  543.  So  where 
stolen  goods  are  pawned  ;  Packer  v.  Gillies,  2  Camp.  380.  («.) ;  WiOdafs 
case,  1  Leach,  522.  And  by  stat.  1  Jac.  1.  c.  21.  s.  5.  the  sale  of  any 
goods  wrongfully  taken  to  any  pawnbroker  in  London,  or  within  two 
miles  thefeoC  shall  not  alter  the  property.  But  if  stolen  goods  are  sold 
in  market  overt,  the  property  is  divested  out  of  the  owner.  Thus,  where 
stolen  goods  were  purchased  in  market  overt,  and  sold  by  the  purchaser 
before  the  felon  was  convicted,  it  was  held  that  the  owner  of  the  goods, 
prosecuting  to  conviction,  could  not  maintain  trover  against  him  under 
the  statute  21  H..8.  c.  1 1;  (which  gives  restitution  to  the  owner  who  pro- 
secutes the  felon  to  conviction),  although  he  gave  the  purchaser  notice 
of  the  robbery  while  the  goods  were  in  his  possession ;  for  the  pro- 
perty, being  altered  by  the  ttle  in  market  overt,  was  not  revested  in  the 
owner  till  the  conviction  of  the  felon  ;  but  the  defendant  had  parted 
with  the  possession  before  that  time,  and  therefore  could  not  be  said 
to  have  converted  the  plaintiff*s  goods.  Horwood  v.  Smith,  2  T.  B.1S0. ; 
and  see  Parker  v.  Patrick,  5  T.  M.  175.  However,  in  a  rery  late  case 
it  was  held  that  where  a  person  purchases  stolen  goods  not  in  market 
overt,  and  sells  them,  after  notice  of  their  having  b^  stolen,  in  market 
overt,  the  owner,  having  prosecuted  the  thief  to  conviction,  may  main- 
tain trover  s^nst  such  person.  Peer  r.  Humphrey,  2  A.  4^  E,  495.    In 
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trorer  for  stolen  property  it  dloei  not  seem  to  be  neeesnry  for  the 
plaintiff  to  show  the  mode  by  which  it  passed  out  of  his  hands.    Down 

By  a  writ  of  execution  the  property  in  the  goods  is  not  altered  until 
execution  executed.  Lucas  v,  NoekeUs^  10  Bing,  182.  Even  the  ac- 
tual seisure  does  not  alter  the  property  ;  for  if  sold  unnecessarily,  or 
after  a  tender,  trover  lies  by  the  debtor  against  the  sheriC  See  Little* 
dale,  J.,  in  Giles  nu  Graver,  9  Bing,  839. ;  Pattesoo,  J.,  in  Woodland  v. 
FuUer^  II  A,  ^E.  867.  But  as  between  subject  and  subject  the  property 
is  bound  by  the  delivery  of  the  writ  to  the  sheriff.  89  Car.  2.  c,  3.  The 
meaning  of  the  words^  that  the  goods  shall  be  "  bound  by  the  deliveiy 
of  the  writ  to  the  sheriff"  is,  that,  after  the  writ  is  so  ddivered,  if  the 
defendant  makes  an  assignment  of  the  goods,  unle^  in  market  overt,  tlie 
sheriff  may  take  them  in  execution.  Per  Lord  Hardwicke,  C.  J.,  Low 
ikaiv.  Tomims.B.  N.  P.  91.  s  andsee  iS.o.  Weiis,  16  East,  878.  The 
"  binding,*'  both  in  the  case  of  the  kin^  and  of  a  common  peri$on,  r^ 
iates  only  to  the  debtor  himself  and  his  acts,  so  as  to  vacate  any  in- 
termediate assignment  made  by  him  otherwise  than  in  market  overt. 
Per  Pntteson,  J.,  in  Giles  o.  Grocer,  9  Bing.  136.  Lord  Ellenborougb  lays 
down  the  rule  thus,  ''the  goods  are  bound  by  the  delivery  of  the  writ 
to  the  sheriff  as  against  thje  party  himself,  and  all  claiming  by  assign- 
ment from,  or  representation  through  or  uader,  him.*'  Pa^ne  v,  Drewc, 
4  East,  523.  And  in  Samuel  v.  Duke,  SM.l^W.  682.,  it  was  held  that, 
■lthou|h  the  coods  of  a  debtor  are  bound  by  the  delivery  of  a  writ  of 
execution  to  the  sheriff,  the  property  in  them  is  not  changed  by  it, 
but  is  still  in  the  debtor,  ami  he  may  sell  them,  subject  to  the  rights 
of  the  execution  creditor,  to  which  they  will  be  liable  in  the  bands  of 
%  purcliaser  unless  the  sale  took  place  in  a  market  overt. 

By  a  judgment  for  damages  in  trover,  and  satisfaction  of  the  damages, 
the  property  in  the  goods  taken  is  vested  in  the  defendant ;  Adams  v. 
BrouMon,  2  Stra.  107a ;  Morru  v.  Bolfmson,  3^7.4*  C.  206 ;  t.  e.  where 
the  full  value  of  the  article  has  been  recovered ;  for  otherwise  the 
judgment  will  not  bar  even  other  actions  of  trover.  Per  Holroyd,  J., 
ibid,  8o  judgment  for  the  plaintiff  in  replevin  in  ^  the  detinel  for  da* 
magesy  vests  the  property  of  the  goods  in  the  defendant.  Moore  n. 
Watts,  1  Ld.  Raym.  614.  See  Holmes  v.  Wilson,  10  A.  ^  E,  503. 511  (n). 

An  executor  or  administrator  has  the  property  of  the  goods  of  the 
testator  or  uitestate  vested  in  him  before  actual  (lossession ;  Com.  Dig. 
AdnUnisiration  (B,  10.)  ;  and  though  administration  be  not  granted  for 
a  long  time,  yet,  when  it  is  granted,  it  vests  the  property  in  the  admi- 
Distrator,  by  relation,  from  the  time  of  the  death  of  toe  intestate.  Ibid. 
2  RoL  Ab.  554.  L  15.  25. ;  R,  v.  Horsley,  8  East,  410. ;  and  see  the 
cases  cited  ante,  p.  443. 

If  a  man  takes  the  goods  of  another  by  wrong,  the  property  is  not 
altered.  Com.  Dig.  Biens  (E).  Nor  will  the  property  in  goods  pass 
by  an  award.    Hunter  v.  Rice,  15  East,  100. 

Evidence  of  property^^negotiable  securities.]  Questions  have  fre- 
quently arisen  as  to  the  passing  of  property  in  bank  notes,  promissory 
notes,  and  other  securities  for  money.  The  general  rule  is,  that  bank  notes 
or  bills,  drafUon  bankers,  bills  of  exchange,  or  promissory  notes,  either 
payable  to  order  or  indorsed  in  blank,  or  payable  to  bearer,  when  taken 
oond  fide  and  for  a  valuable  consideration,  pass  by  delivery,  and  vest  a 
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ndit  thereto  in  tbe  transferee  without  rccpfd  to  the  title  or  wit  of 
titie  in  the  person  transferring  them.  Per  Hokojd,  J^  Wpohey  v.  Pete, 
^B.if  A.  9.,  citing  M^Ur  v.  Raee^  1  Bmrr,  452. ;  GrmM  v.  I  «^A«, 
3  BvTT.  151^  ;  Praeoek  v.  RkotUs,  2  Ar^.  636.  So  escfaeqoer  biDs  ; 
WooktyfT.  PoJlr,  4  J». 4^  ^  1. ;  and  Pmsau  boMk ;  Gmgkrv.  JSeviUc, 
9B.  4*  r.  45.  k  was  IbmieriT  considered  a  qucatioo  <if  &et  for  the  juiy, 
under  all  the  circumstances  of  the  case;  whether  the  bill  had  ben 
taken  homafide  or  not,  and  whether  doe  and  tfiiotwhli  canitioQ  had 
been  osed  br  the  person  taking  it.  GUI  r.  OdHt^  ZB.^C.  477. 
And  tbe  decisions  pot  the  titie  to  the  bill.  Ac,  not  oo  the  ^oaa 
or  maia  Udes^  but  on  the  decree  of  cantioa  with  which  it  had  been  rD» 
aiTed.  E^Uyv,  Cnrkford^  10  i^.  d4d.  These  aatharitiea»  however, 
have  been  since  reconsidered  and  orerruled,  and  it  is  now  settled  that 
the  question  is,  whether  the  part j  taking  the  bill  acted  with  good  fiath. 
The  qnestioo,  whether  or  not  be  was  suiky  of  groas  ncgiigeDoew  is  inK 
proper.  Gross  negligence  may  indeed  be  evidenceof  sMfa^/Cder,  bat  b 
not  eqnrralent  to  it.  Goodman  «.  Hmrwey^  ^A,^E,  870  ;  Utker  v. 
J?ir*,  10  J.  4- *^- 7»4. 

TroTer  lies  for  a  lost  bank  note  which  the  drfrndsnt  has  oooTerted, 
though  part  of  the  proceeds  have  been  paid  by  hia  to  the  plaintiff;  nor 
does^  the  acceptance  of  such  part  waive  the  tort.  Avn  v.  Motru^  4 
Tyrtch.  485. ;  5.C.  2  0.4"  Jtf.  579. 


fftpecvi  ffroprrly.]  It  is  sufficient  for  the  phuntiff  to 
prore  that  he  has  a  special  pn^perty  in  the  goods  coorerted.  Thus 
a  bailee ;  Meolh  r.  Batimrd^  2  C.  Jf.  4  R.  659.;  the  sheriff  who  has 
taken  goods  in  ezecutioo;  B.A'.i'.  33.;  the  agister  of  citttle ;  Br.Jh. 
TVetp.  67. ;  the  lord  who  seises  an  estray  or  wreck  before  the  year  and 
day  eiPpired ;  B.  K*  P.  33w ;  may  all  maintain  this  action.  So  if  ahowe 
be  blown  down,  mid  a  stna^cr  tskes away  the  timber,the  kasee  for  life 
may  bring  trover ;  for  he  has  a  special  pn^perty  to  make  use  of  the  same 
in  rebuilding.  JM.  But  where  a  lord,  entitled  to  five  hcnotB,  marked 
seven  and  afterwards  demandrd  them,  trover  will  not  lie  upon  such 
general  demand  mid  refosal ;  for  the  lord  ooght  to  demand  only  tbe 
fire  choaen  by  him.  AlmmgUm  r.  Lipaeomb^  \  Q^  B,  11^.  In  some  cases 
a  person  who  hns  only  a  special  property  mav  maintain  trover,  although 
be  has  never  had  actual  possession  ;  thusa  fector  to  whom  goods  have 
been  consigned,  bot  by  vrhom  they  have  never  been  received,  may  bring 
trover  for  them.  P«- Eyre,  C.  J..  Fo«*r  r.  Ifcisa,  1  H.  4^  i».  47.  The 
conngnee  of  goods  as  a  mere  security  to  meet  bills  accepted  by  him  for 
theconsknor,  may  bring  trover,  although  no  bill  of  fodin|r  has  been  ex- 
ecuted. Kseaf  v.A«dM  3  Af.  4  6.6  I4l  And  where  the  consignor  of 
goods,  hearing  that  the  cons^nee  bad  stopped  payment,  indorsed  tbe 
bill  of  ladins  to  the  pfaiintiff  withciut  considerttioo,  directing  him  to 
^ke  possemon  of  the  goods,  and  the  plaintiff  demaiided  the  goods  from 
the  defendanta  (wharfingers),  who  reused  to  deliver  them,  it  was  heU 
that  the  nlmntiff  had  such  a  special  property  as  entitled  him  to  maintain 
trover.  Monimm  v.  Gray,  2  IKiv.  26a;  Wmm^  «.a».  I  Gnqv.  369.; 
Sargad  r.  Marm^  SB.^A.  277.  Speoal  property  my  be  suficieot  to 
smmort  an  action  even  egmast  the  ovracr  of  the  goods ;  thus  wheres 
Mson,  entitled  to  the  temporary  poaaession  of  a  chattel,  ddivers  it  to 
Sic  general  owner  for  a  special  purpose,  he  may,  after  that  purpose  it 
satisfied  mid  on  the  refosa*  of  the  general  owner  to  retura  it,  maiotHB 
'  trover  against  him  for  the  chatteL   BoberU  v.  WymU^  2  TmmU.  268.    It 
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nas  indeed  been  held  that  a  landlord,  who  (^strains  and  impounds 
goods,  has  not  such  a  special  property  as  will  enable  him  to  maintain 
trover ;  for  he  has  only  a  pledge,  with  a  power  to  sell  bv  statute ;  Mo^ 
neaux  v,  Goreham,  Seko,  Jv.  P.  1303. ;  and  the  goods  when  impounded 
are  not  in  the  possession  of  the  landlord,  but  in  the  custody  of  the 
law  between  the  parties.  R,  v.  Cotton,  Parker,  121. 

Evidence  of  property  —  what  tuffideni  against  a  turong-^oer,]  Where 
the  action  is  brought  against  a  mere  wrong*doer,  it  will  be  sufficient  for 
the  plaintiff  to  show  that  he  was  in  possession  of  the  property.  Thus 
where  a  chimney-sweeper's  boy  found  a  jewel,  and  took  it  to  a  jeweller 
who  refused  to  return  it,  it  was  held,  that,  though  the  finder  did  not 
acquire  an  absolute  property,  yet  he  had  such  a  property  as  would  en- 
able him  to  keep  it  sgainst  all  but  the  rightful  owner,  and  consequently 
that  he  might  maint^n  trover.  Armory  o.  Delamirie,  1  Stra^  505.  So 
where  the  plaintiff  bought  a  stranded  vessel,  which  was  not  conveyed  to 
him  according  to  the  provisions  of  the  r^;istry  acts,  and  took  possession 
of  her,  and  she  afterwards  went  to  pieces,  and  part  of  the  wreck,  drift- 
ing upon  the  defendant's  premises,  was  seized  by  him,  it  was  held  that 
plaintiff  had  a  sufficient  property  to  maintain  this  action.  Sutton  v. 
Suck,  2  Taunt.  302.     So  where  the  owner  of  furniture  lent  it  to  the 

Elaintiff  under  a  written  agreement,  and  the  plaintiff  placed  it  in  a 
ouse  occupied  by  the  wife  of  C,  a  bankrupt,  it  was  held  that  the 
plaintiff  might  recover  in  trover  against  C's  assignees  without  produc- 
ing the  agreement.  Burton  v,  Hugkea,  2  Bm^.  173..  In  trover  for 
copper  ore  it  was  proved  that  the  plaintiff  was  m  possession  of  land  in 
which  he  sunk  a  shaft  and  raised  the  ore  in  question.  Held  that  this 
was  pnm&jdde  evidence  of  the  plaintiff's  right  to  the  ore,  although  the 
same  witness,  on  cross-examination,  proved  that  the  ore  was  taken  by 
a  person  who  had  a  shaft  in  an  acyoimng  close,  and  was  getting  the  same 
load  of  copper  ore  under  the  plaintiff's  land  where  he  had  sunk  his  shaft. 
Rome  V.  Brenion,  S  B,  ^  C.  737.  And  it  b  enough  to  show  occupation 
without  proving  the  title  of  the  lessors  under  whom  the  plaintiff 
claims  ;  nor  is  it  any  answer  that  some  of  the  lessors  named  in  the 
lease  have  not  executed  it ;  for  this,  if  material  at  all,  is  only  evidence 
in  reduction  of  damages.     Taylor  v,  Parrif^  1  M,  Sf  G,  604. 

The  owner  of  a  ship,  when  the  cargo  is  put  on  board,  is  prima  facie 
owner  of  the  cargo,  so  as  to  sue  a  wrong  doer  in  trover.  Brancker  v. 
Molyneux,  3 M.^  G.  84. 

Evidence  of  right  of  potsestionJ]  The  plaintiff  must  show  that  he  has 
a  riffht  to  the  immediate  possession  of  the  goods,  or  he  cannot  recover 
in  this  action.  Thus  the  purchaser  of  goods  not  sold  upon  credit,  though 
by  the  contract  of  sale  he  acquires  the  rieht  of  property,  has  no  right  of 
possession  until  He  pays  or  tenders  that  price.  Bloxam  v.  Sanders, 
AfB,^C,9^\,  A  quantity  of  hops  was  purchased  from  the  defendants 
in  April,  1831,  the  invoice  of  which  contiuned  the  words  **  on  rent." 
The  hops  remained  in  the  sellers'  warehouse,  and  an  acceptance  of  the 
buyer  was  afterwards  given  them  at  their  request,  which  they  indorsed 
on  getting  it  discounted.  During  the  running  of  that  bill,  part  of  the 
hops  was  delivered,  in  pursuance  of  the  buyer's  order,  to  his  sub- 
purchaser, who  paid  the  warehouse  rent  charged  by  the  sellers.  After- 
wards, and  before  the  bill  became  due«  the  ori^nal  buyer  became 

z  3 


510  Trover. 

bankrupt,  and  it  was  dishonoured  at  maturity.    Held  that  the  assignee 
of  the  original  buyer  could  not  maintain  trover  for  them  without  actual 
payment  of  the  price  agreed  on  ;  he  having  only  the  right  of  property, 
without  that  of  possession.     MUet  v,  Cforlan^  4  T^rvA.  295  i  S.  C,  2  C. 
^  M,  504.  The  vendor,  having  a  lien  for  the  price,  permitted  the  sendee 
to  have  a  key  of  the  part  of  the  vendor^s  premises  on  which  the  goods 
were  to  remain  till  payment,  the  vendor  retaining  a  general  .control 
over  the  premises  as  before.    Held,  that  this  was  not  such  a  possesnon 
by  the  vendee  as  to  support  trover  aeainst  the  vendor  for  a  wnrngfal  re- 
moval of  the  goods.   MUgaiev.  KMle,  3M,S^G,  100.    A  lessor  cannot 
bring    trover  against  the  lessee  for  an  indenture  of  lease  contmning 
covenants  by  the  lessor,  although  the  term  is  expired.     Haii  v,  BaS^ 
3  M,  4*  O,  242  ;  and  it  is  doubtful  whether  he  could  do  so  even  if  it 
contained  no  such  covenants.    Where  goods,  leased  as  furniture  with 
a  house,  have  been  wrongfully  taken  in  execution  by  the  sheriff^  the 
landlord  cannot  maintain  trover  against  the  sheriff  pending  the  lease; 
for  he  has  not  the  right  of  possession.     Gordon  r.  Harper^  7  T.  R.  9. ; 
Pain  V,  WkUtaker,  R.  4*  -Ai.  99.    But  where  the  furniture  was  let  to  a 
married  woman  living  apart  from  her  husband,  it  was  held,  that  inas* 
much  as  she  could  not  acquire  the  right  of  possession  by  any  contract, 
the  owner  of  the  fbmiture  might  maintain  trover  for  it.     Snutk «. 
Phmer,  15  East,  807.     And  where  certain  mill  machinery,  tocher 
with  a  mill,  had  been  demised  for  a  term  to  a  tenant,  woo,  without 
permission  from  his  landlord,  severed  the  machinery  from  the  mill,  and 
It  was  afterwards  seized  and  sold  by  the  sheriff  under  a  JS.  fa.,  it  was 
held  that  no  property  passed  to  the  vendee,  and  that  the  landlord  was 
entitled  to  bring  trover  for  the  machinery  even  during  the  continuance 
of  the  term.     Farrant  v,  Thompton,  5  i.  ^  A,  826.     So  where  land* 
are  leased  for  years,  and  a  tree  is  cut  down  by  a  stranger  during  the 
term,  the  landlord  may  maintain  trover  for  it ;  for  when  it  is  severed 
the  special  property  of  the  lessee  is  determined.    Berry  v.  Heard,  Cro. 
Car,  242.,  Croke,  J.  ditientiente,    Bnt  trover  cannot  be  maintain  by  a 
tenant  in  tail  expectant  on  the  determination  of  an  estate  for  life,  with- 
out impeachment  of  waste,  for  timber  which  grew  upon   and  was 
severed  from  the  estate ;  for  the  tenant  for  life  has  a  right  to  the  trees 
the  moment  they  are  cut  down.   Pyne  v.  Dor^  1  7*.  i?.  55.;  WiUutfmv, 
WUlianu,  12  East,  209. ;   Ckanrum  v.  Patch,  5  B. /^  C.  897.     Where  a 
father  gave  to  his  son,  an  infant  aged  sixteen,  a  watch,  and  certain 
books  and  wearing  apparel,  it  was  ruled  that  the  right  of  possession 
was  in  the  son,  and  that  the  father  could  not  maintain  trover  for  them  ; 
though  perhafis  it  might  have  been  otherwise  in  the  case  of  child  of 
tender  age.     Hunter  v.  Wetthrook,  2C,^P,  578. 

A  tenant  is  entitled,  at  the  expiration  of  his  term,  to  remove  a  wooden 
barn  which  he  had  erected  on  foimdations  of  wood  and  stone ;  the 
foundation  beiitf  let  into  the  ^und,  but  the  bam  resting  on  it  by 
weight  alone.  He  may  maintain  trover  for  it;  and  if  the  reversioner 
who  has  refused,  whilst  off  the  premises,  to  allow  the  tenant  to  remove 
it,  afVerwards,  whilst  a  third  party  is  in  possession,  comes  on  the  land 
and  prevents  the  tenant  from  removing  it,  this  is  a  conversion  by 
the  reversioner.  Wmiborougk  v.  Maion,  ^A./^B,  884.  An  outgoing 
tenant  may  remove  an  ornamental  chimney«piece  put  up  by  himself 
during  his  tenancy ;  but  not  pillars  of  brick  and  mortar  built  on  a  dairv 
floor  to  hold  pans,  although  such  pillars  are  not  let  into  the  grDuiid. 
Leach  v.  Thomas,  7  C.  ^  P.  327. 
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Evidence  of  conversion — direct  contfenion,]  The  gist  of  the  action  of 
trover  is  the  wrongful  conversion  of  the  plaintiff's  goods  bj  the  defen* 
dant ;  a  conversion,  however,  does  not,  ex  vi  termini^  imply  a  transfer  of 
property  to  the  defendant,  but  rather  a  deprivation  of  property  to  the 
plaintiff.  KemorUi  v.  Hili,  3  B,  ^  A,  687.  A  conversion  may  be 
proved  either  by  evidence  of  a  direct  act  of  conversion,  or  by  showing 
a  demand  of  the  goods  by  the  plaintiff  and  a  refusal  by  the  defendant 
to  deliver  them.  An  unlawful  taking  of  goods  out  of  the  possession  of 
the  owner  iir  itself  a  conversion,  and  not  mere  evidence  of  it ;  B,  N,  P. 
44.,  2  Saund,  47  g  (n) ;  provided  the  taking  orjdetention  be  with  intent  to 
convert  them  to  the  use  of  the  taker,  or  of  some  other  person,  or  have 
the  effect  of  destroying  or  altering  their  quality  or  nature.  For  if  there 
be  a  trespass  committed  which  does  not  interfere  with  the  owner's 
general  dominion  over  the  property,  this  is  no  conversion.  Therefore, 
where  a  ferryman,  refusing  to  take  a  paasengei^s  horses,  removed  them 
from  the  boat  and  put  them  ashore,  this  was  held  not  to  be  in  itself  a 
conversion  ;  but  where  the  ferryman  sent  the  horses  to  the  house  of  a 
person  who  refused  to  redeliver  them  to  the  owner  unless  he  paid  for 
the  keep,  and  afterwards  sold  them  to  pay  the  expenses,  this  was  held 
evidence  of  a  conversion.  Fouides  v.  WiUoughby,  HM*i  W.  540. 
A  bankrupt  may  maintain  trover  against  his  assignees  in  order  to  try  the 
validity  ot  the  commission,  without  proving  a  demand  and  refusal ;  for  the 
taking  of  the  goods  by  the  assignees  is  a  sufficient  conversion,  and 
the  plaintiff  must  be  deemed  to  have  delivered  them  on  compul- 
sion. Summerteit  v,  Jarvit^  3  B»4^  B.2,  So  the  tuing  a  thing  without 
the  licence  of  the  owner  is  a  conversion.  Mu/grave  v,  Ogden^  Cro, 
Elix,  819 ;  KeywortA  v.  Hill,  SB,^  A.  687.  Thus  the  wearing  of  a 
pearl  is  a  conversion.  Z^d  Peter  v.  Heneage,  18  Mod,  519.  So 
where  a  person  finds  a  thing  and  misuses  it,  it  is  a  conversion.  Mul^ 
grave  v.  Ogden,  mpra*  And  where  a  person,  coming  to  the  possession 
of  land,  found  there  a  block  of  stone  belonging  to  another,  and  re* 
moved  it  not  to  an  adjacent  place,  but  to  a  distance,  it  was  ruled  to 
be  a  conversion.  Fordtdick  v.  Col&nMj  1  Stark,  173 ;  see  Houghton  v, 
Butler,  4  T,  R.  36^.  So  drawing  part  of  the  wine  out  of  a  vessel,  and 
filling  it  up  with  water,  is  a  conversion  of  all  the  liquor.  Richardson  v. 
Atkinson^  I  Stra,  676.  But  it  has  been  said  in  a  recent  case  by  Pat* 
teson  and  Coleridge,  J  J.,  that  the  conversion  of  part  is  not  the  con- 
version of  the  whole,  if  the  remainder  continues  in  a  fit  state  to  be 
delivered  up,  and  the  party  offers  to  deliver  it  up.  Philpott  v.  Kelletf, 
H  A,^  E,  106.  The  mere  fact  of  a  bailee  bottlmg  a  cask  of  wine  is 
not  evidence  of  a  conversion.    S,  C.  Ibid, 

'  A  peraon  in  the  lawful  possession  of  goods  may  be  guilty  of  a  con- 
version of  them  by  dealing  with  them  contrary  to  the  orders  of  the 
owner.  Thus  where  the  owner  of  goods  on  board  a  vessel  directed  the 
captiun  not  to  land  them  on  a  wharf  against  which  the  vessel  was 
moored,  which  he  promised  to  do,  but  afterwards  delivered  them  to  the 
wharfinger  for  the  owner's  use  under  an  idea  that  the  wharfinger  had 
a  lien  thereon  for  the  wharfiige  fees,  this  was  held  a  conversion.  Syeds 
V,  Hay,  4  T,  R,  860.  But  where  the  defendant,  who  had  been  en- 
truKt^  by  the  plaintiff  to  sell  certain  goods  in  India,  not  being  able  to 
tell  them  there  himself,  delivered  them  to  an  agent  in  India  to  be  dis- 
posed of  by  him,  it  was  held  no  conversion.  Bromley  v.  Cojtwell^  8  B, 
4^.438. 
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In  order  to  constitute  an  actual  conrersion,  it  is  not  necessary  diat 
the  party  should  deal  with  the  deeds  as  his  own ;  thus  where  a  bank- 
rupt, being  indebted  to  6.,  delivered  goods  to  O.'s  serrant,  wbo  gave 
a  receipt  for  them  in  O.'s  name  and  sold  them  for  his  use,  it  was  Md 
that  this  sale  was  a  conversion  by  the  servant.  Perknu  v.  Smuikj  1  Wik, 
328.  So  the  mis-delivery  of  goods  by  a  warfinger ;  Dtveremx  v.  Bmt» 
eUttf,  2Jt,4r  A,  702. ;  or  by  a  carrier ;  Youl  o.  HarboiUe^  Pe&ke,  40. ; 
Slephemon  v.  Harty  4  B'uig,  483. ;  is  a  conrersion  ;  though  it  is  other- 
wise where  he  loses  them  by  accident.  /6«/.;  Rot$  v,  Jokiuon,  5  Burr, 
2825. ;  Kirkman  v.  Hargreavet^  1  Selw,  N.  P,  425.  Proof  that  the  car- 
rier asserted  lie  had  delivered  the  goods  to  the  consignee^  and  that 
such  assertion  is  false,  is  not  alone  evidence  of  a  conversion.  AUer»&i 
V,  Brianty  1  Camf,  409. 

Taking  the  plaintiff's  property  by  assignment  from  another,  who  has 
no  right  to  dispose  of  it,  is  a  oonvmion.  Therefore  where  the  defend- 
ant took  an  assignment  of  tobacco  in  the  king's  warehouse  by  way  of 
pledge  from  a  broker  who  had  purchased  it  in  hu  own  name  for  his 
principal,  it  was  held  that  he  had  been  guilty  of  a  conversion  ;  it  being 
also  proved,  that,  when  the  tobacco  was  demanded  from  him  by  the 
plaintiff,  he  refused  to  deliver  it.  M^Combie  v.  Damet^  6  jSoif,  538. ; 
Baldwin  v.  Cole,  6  Mod.  212. ;  see  also  Jackton  «.  Anderion,  4  TawU.  25. 
But  where  goods  were  placed  in  the  hands  of  a  fiictor  for  sale,  and  he 
indorsed  the  bills  of  hiding  to  the  defendants,  who  thereupon  accepted 
a  bill  for  him,  and  he  at  the  same  directed  the  defendants  to  sell  the 
goods,  and  reimburse  themselves  the  amount  of  the  bill  out  of  the 
proceeds,  it  was  held  that  the  defendants,  having  sold  the  goods,  could 
not  be  sued  for  them  in  trover  by  the  original  ovmer.  SHerneld  v. 
Holden,  4  B.  ^  C,  5.  And  where  the  defendant  was  entrusted  by 
the  plaintiff  with  a  bill  of  exchange  to  set  it  discounted,  and  after- 
wards misapplied  the  proceeds,  it  was  held  that  troyer  would  not 
lie  against  him.  Palmer  v.  Jarmam^  2  M,  ^  W,  282.  So  where  a 
broker,  who  b  authorised  to  sell  goods  at  a  certain  price,  sells  them 
at  an  inferior  price,  it  is  no  conversion.  Dyfresne  «.  Hulchvuim^ 
3  Taunt.  117.  " 

A  wrongful  sale  of  goods  is  a  conversion,  and  no  demand  is  neces- 
sary. Edwards  v.  Hooper,  11  M»SfW»  363.  Where  A.  consigned  the 
goods  of  B.  to  the  defendant,  who,  without  notice  of  the  ri^t  of  B., 
sold  a  part,  and  kept  the  remainder  in  his  possession,  the  sale  was  held 
to  be  a  conversion.  Feathentonhavgh  v,  Johnston,  8  TaunL  237.  A 
banker  discounted  a  bill  drawn  on  a  customer  and  accepted  payable  at 
his  bank,  dler  notice  that  it  had  been  lost  by  the  holder :  he  afterwards 
debited  his  customer  with  the  amount  of  the  bill,  wrote  a  discharge  on 
it,  and  delivered  it  up  to  the  customer  as  the  voucher  of  his  ac- 
count ;  held  that  the  banker  was  guilty  of  an  actual  conversion,  and 
that  a  demand  was  unnecessary.  LoveU  v,  Martin,  4  Taunt,  799.  If 
the  holder  of  a  bill  for  a  specific  purpose  gets  money  on  it  by  discount 
without  authority,  this  is  a  conversion  of  the  whole,  though  he  may 
have  received  only  part  of  the  money  due  on  it,  and  the  jury  may  give 
the  whole  amount  as  damages.  Akager  v.  Chte,  10  M,  4**  H\  576.  So 
where  the  drawer  of  a  bill  deposited  it  with  a  creditor,  ^ving  him  ati- 
thority  to  receive  the  proceeos  and  apply  them  in  a  speafic  way ;  and 
the  creditor,  after  the  drawer  had  commuted  an  act  of  bankruptcv,  gave 
up  the  bill  to  the  acceptor,  and  took  another  instead,  this  was  held  to 
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be  a  convcrmon  by  bim  as  against  the  assignees.     Bobvm  v.  Rolls, 

1  M.  4-  Bob.  239. 

Where  the  defendant  took  the  plaintiff's  boat  in  order  to  reach  his 
own  yessd,  which  was  on  fire,  being  under  the  plaintiff's  care,  and  the 
boat  was  accidentally  sunk.  Lord  £llenborougn  was  of  opinion  that 
this  was  not  a  conversion.  Dretke  v.  Shorter,  i  Etp,  165.  So  it  is  no 
conversion  if  the  master  of  a  ship  throw  goods  into  the  sea  to  prevent 
the  ship  from  sinking.  Bird  v.  Astcock,  2  Buiitr,  S80.  It  seems  that 
where  the  defendant  has  done  the  act  complained  of  by  the  licence 
of  the  plaintiff  it  is  no  conversion.  Thus,  if  a  person,  against  whom  a 
commission  of  banknipt  has  issued,  acquiesces  in  it  so  far  as  to  take  a 
part  in  the  sale  of  his  own  goods  by  recommending  an  auctioneer  to 
conduct  the  sale,  it  is  no  conversion.     Clarke  v.  Clarke,  6  Esp,  61. 

It  must  be  observed  with  regard  to  several  of  the  above  cases, 
that  they  deeide  what  constituted  a  wrongful  conversion  before  the 
new  rules  of  pleading,  when  the  plea  of  Not  guilty  put  in  issue  the  lega- 
lity of  it.  Smce  those  rules,  whatever  before  amounted  to  a  conversion 
must  be  so  still ;  hot  an  act  which  was  not  a  tortious  conversion  before 
those  rules  may  be  a  conversion  in  fact  now,  so  as  to  put  the  defendant 
to  a  special  plea  of  justification.  See  the  judgment  of  the  court  in 
Standee  V.  Hardwkk,  2C.  M.4r  R.  1.  H.,  &c. 

Evidence  of  conversion  -^  Demand  and  refusoL]  A  demand  of  the 
goods  by  the  plaintifl^  and  a  refusal  to  deliver  them  by  the  defendant, 
he  having  the  power  to  deliver  them,  are  evidence  of  a  conversion. 
But  being  only  presumptive  evidence  of  a  conversion,  it  may  be  re- 
butted by  evidence  to  the  contrary.  2  Sound*  47  e  (n).  A  demand 
and  refusal  are  evidence  of  a  prior  conversion.  Per  Cur,  in  Wilton 
V,  Girdiesione,  5B,^  A.  847.  A  refusal  must  be  proved ;  mere  excuses 
ibr  not  delivering  the  goods  will  not  be  sufficient.  Severin  v,  Keppeil, 
\Esp.  156. ;  Ai&son  v.  Bound,  7  C.^r  P-  285.  But  the  refusal  need 
not  be  express;  thus  where,  in  trover  by  assignees  of  a  banknipt 
for  a  landau,  it  appeared  that,  after  the  act  of  bankruptcy,  the  bank- 
rupt had  sold  the  landau  to  the  defendant,  and  that  a  written  demand  of 
it  had  been  left  by  the  plaintiffs  at  the  defendant's  house ;  but  it  did 
not  appear  that  the  hitter  had  expressly  refused  to  deliver  it  up,  Rich- 
ardson J.  ruled  that  the  demand,  and  the  non-delivery  in  pursuance 
of  that  demand,  were  evidence  of  a  conversion.  Watkins  v.  Woolley, 
Croto.  69. 

Whenever  the  circumstances  are  not  such  as  to  amount  to  an  actual 
conversion,  the  plaintiff,  in  order  to  recover,  must  prove  a  demand  and 
refusal.  Thus,  where  a  trader  on  the  eve  of  a  bankruptcy  makes  a 
collusive  sale  of  goods  to  A.,  the  assignees  cannot  maintain  trover 
against  A  without  proof  of  a  demand  and  refusal.     Nixon  v,  Jenkins, 

2  H,  BL  135. ;  and  see  Perkins  v.  Smith,  1  WiU.  328. ;  Jones  v.  Fort, 
9B,^C,  764. ;  Tennani  v.  Strachan,  M.  4*  M.  377, 

In. order  to  render  a  demand  and  refusal  evidence  of  a  conversion  it 
must  appear,  that,  at  the  time  of  the  demand  made*  the  party  had  it  in 
his  power  to  deUver  up  or  retain  the  article  demanded.  Smith  v.  Young, 
1  Camp.  441. 

There  are  many  cases  in  which  a  refusal  to  deliver  goods  will  not 
be  evidence  of  a  conversion.  As  where  one  B.  had  hired  a  chaise  of  the 
plaintiff  and  placed  it  at  livery  with  the  defendant,  in  whose  posses- 

Z  5 


514  Trwer. 

ston  it  was  attached  by  process  out  of  the  Sheriff's  Conrt  in  an  actioD 
against  B. ;  the  plaintifT  demanded  the  chaise,  which  the  defendant 
refused  to  deliver,  alleging  that  it  had  been  attached  ;  held  that  this 
was  no  evidence  of  -a  conversion ;  the  chaise  being  at  the  tine  of  the 
demand  in  the  custody  of  the  law.  VerraU  v.  Hobm$on,  2  C  J£.  ^  R» 
495.  If  a  person,  who  finds  goods,  refuses  to  deliver  them  to  the 
owner  until  he  proves  his  right  to  them,  such  refusal  is  no  evidence  of 
a  conversion.  Oreen  v.  Dunn^  S  Camp,  Si5  (n)  ;  Solmnom  v  JDawm, 
I  Fstp.BS,;  GwUanv.  Xtir*e,2  B.4r  B.^i».;  Clarkv.Ckamberiam^2M. 


4"  fV.  78.  So  where  goods,  the  property  of  the  plaintiff^  had  been,  br 
the  servants  of  an  insurance  company,  carried  to  a  warehouse  of  which 
the  defendant,  a  servant  of  the  company,  kept  the  key,  and  the  defen- 
dant, on  being  applied  to  by  the  plaintiir  to  deliver  them  up,  refiiaed  to 
do  so  without  an  order  from  the  company,  it  was  held  that  this  reteal 
was  no  evidence  of  a  conversion.  Alexander  v.  Soutkey,  b  B,  ^  A.  947. 
Where  the  widow  and  administratrix  of  an  insolvent,  being  applied  to 
by  his  assignees  for  papers  in  his  possession  at  bis  death,  answered  that 
they  were  in  the  hands  of  her  attorney,  it  was  held  that  this  waa  not 
sufficient  evidence  of  a  conversion.  Canotv,  Hygket,  2  New  Ca,  448. 
But  where  a  person,  who  claimed  to  have  a  lien  upon  goods,  deliveied 
them  to  a  bailee,  and  the  real  owner  demanded  them  ofthe  latter,  who 
refused  to  deliver  them  without  the  directions  ofthe  bailor,  it  was  held 
that,  the  bailor  not  having  any  hen  upon  the  goods,  the  r^usal  by  the 
bailee  was  sufficient  evidence  of  a  conversion;  and,  per  LordTenterdeo, 
'*  A  bailee  can  never  be  in  a  better  situation  than  the  bailor.  If  the  bailor 
has  no  title,  the  bailee  can  have  none,  for  the  bailor  can  give  no  better 
title  than  he  has.  The  right  of  property  may,  therefore,  be  tried  in  an 
action  against  the  bailee.**  WUson  v,  Amdertom,  \  3.4"  Ad,  450.  A  r^ 
fusal  by  the  general  agent  of  a  party  is  not  evidence  of  a  converaioa  by 
that  party ;  it  must  be  shown  that,  in  the  particular  act  of  refusal,  thie 
agent  acted  under  the  special  directions  of  his  principal.  Per  Qibbs, 
C.  J.,  Pothanier  v,  Dawson,  HoU,  N.  P.  C\  383.  But  proof  of  a  refusal  by 
the  servant  of  a  pawnbroker  has  been  held  to  be  evidence  of  a  oooversion 
by  his  master.  Jonet  v.  Hart,  2  Salk,  441.  And  where  a  bailHf  wrongfally 
took  the  goods  of  the  plaintiff,  and  lodged  them  on  the  defendant's  pre- 
mises, and  the  defendant's  wife,  in  his  absence,  refused  to  deliver  them 
up  to  the  plaintiff,  this  was  held  evidence  of  a  convenion  by  the  wife, 
for  which  trover  lay  against  husband  and  wife  jointly.  CatteraUv,  Kenyon^ 
3  Q.  ^.  310.  A  demand  to  re-deliver  "  in  the  same  plight  as  when  it 
came  to  the  defendant's  possession,"  followed  by  a  refusal,  is  not 
evidence  of  a  conversion.     Rtukworth  v,  Thyior,  3  Q.  B,  699. 

A  demand  of*  payment  for  the  goods  has  been  held  a  sufficient  de- 
mand of  the  goods.  Thompson  v.  Shirley,  1  Esp,  31.  And  service  of 
a  written  demand  by  leaving  it  at  the  house  of  the  defendant  is  good. 
Logan  V,  HouldUch,  1  Etp,  22.  Where  two  independent  concurrent 
demands  have  been  made,  one  verbal  and  the  other  in  writing, 
proof  of  either  will  be  sufficient.  Smitii  v.  Young,  1  Camp,  440.  A 
demand  and  refusal  of  *'  fixtures'  is  no  evidence  of  the  conversion 
of  articles  which  are  not  fixtures.  Colegrave  v,  Dias  Sanios,  2  B,^ 
C.76, 

If  the  defendant  refuses  to  deliver  goods  alleging  an  insufficient 
ground  of  refusal,  whereupon  the  plaintiff  brings  trover,  it  is  ques* 
tionabie  whether  the  defendant  can  set  up  at  the  trial  another  and 
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difierent  ground.    C<^$  v.  Bank  of  England,  10  A.  4  E.  444,  445.,  per 
PlBttesoOy  J. 

EMenet  of  convertion — bt^  whom.]  The  action  may  be  brought 
against  any  person  who  was  a  party  to  the  conversion,  although  the 
goods  were  actually  converted  by  another.  2  Sound,  47  m  (n\  Thus 
n  a  person  sues  out  an  execution  against  a  brankrupt,  and  tne  sheriff 
seises  the  goods  and  sells  them,  and  gives  the  money  to  the  person  suing 
out  the  execution,  the  assignees  may  bring  trover  against  the  sheriff 
or  against  the  party  suing  out  the  execution,  if  he  can  be  proved  to 
be  a  party  to  the  conversion  by  giving  a  bond  to  secure  the  sheriff,  and 
so  making  it  his  own  act.  Ruth  v.  JBaker,  B.  N.  i^  41.  And  the  law 
seems  to  be  the  same,  though  A.  should  not  give  the  bond,  if  he  re- 
ceives the  money.  5.C.  2  Stra,  996. ;  2  Saund,  47  m  (n), ;  NicoU  v. 
Glennie,  i  M»  ^  S.  592.  So  where  a  bankrupt  left  some  plate  with  his 
wife,  who  delivered  it  to  a  servant  to  sell,  and  the  servant  delivered  it 
at  the  door  of  W.'s  shop  to  the  defendant,  who  went  into  the  shop  and 
pawned  it  in  his  own  name,  and  immediately  delivered  the  money  to  the 
servant  who  paid  it  to  the  wife,  it  was  held  to  be  a  conversion  by  the 
defendant.     Parker  v.  Godm,  2 Stra. 813. ;  B.N. P. 47. 

Trover  will  lie  against  a  corporation,  and  it  is  not  necessary  to  show 
that  the  conversion  was  authorised  by  an  instrument  under  seal.  Far- 
bonmgh  v.  Bank  of  Englatidy  16  Eoity  6, ;  Duncan  v.  Surrey  Canal 
Co.,  3  Siark,  50.  And  a  corporation  is  liable  for  acts  done  by  its 
skgent  in  the  course  of  his  ordinary  duty,  as  in  distraining  for  dues, 
&c.  Smith  V.  Birmingham  Gas  Co.,  \  A.  Sf  E.  526.  Agency  may 
be  inferred  from  the  subsequent  adoption  of  the  act  by  the  corpo* 
ration.  S.  C.  Ibid. 

A  servant  is  liable  in  an  action  of  trover  for  a  conversion,  though  for 
his  master's  benefit.  Stephens  v.  Elwall,  4  M.  4"  <^«  ^^'  i  Alexander  v, 
SotUhey,  SB.^A.  249.  So  a  clerk,  who  refuses  to  re-deliver  a  bill  of 
exchange  indorsed  to  him,  which  he  has  carried  to  his  master's  ac- 
count.   Craneh  v.  White,  1  New  Ca.,414.  S.  C.  I  Scott,2U. 

In  an  action  against  several,  a  joint  act  of  conversion  must  be  proved 
in  order  to  obtain  a  verdict  against  all.  NicoU  v.Glennie,  1  M.  4*  S,  588. 

Evidence  ofconoertion — tenant  in  common,  4-c.j  As  the  possession  of 
one  join  tenant,  tenant  in  common,  or  parcener,  is  the  possession  of  the 
other  or  others,  trover  cannot  in  general  be  maintained  by  one  join- 
tenant,  &c.  against  his  companion.  Co.  Litt,  200  a. ;  2  Sound.  47  h  (n). 
Thus  where  the  plaintiff  and  one  of  the  defendants  were  members  of  a 
friendly  society,  the  funds  of  which  were  kept  in  a  box  deposited  with 
them,  and  the  defendant  took  away  the  box  and  delivered  it  to  the 
Other  defendant,  who  was  not  a  member  of  the  society,  it  was  held  that 
the  plaintiff  could  not  maintain  trover  for  the  box.  HoiUdav  v,  Cam^ 
sell,  IT.R.  658.  So  where  one  tenant  in  common  of  a  whale  refused 
to  deliver  a  moiety  of  it  to  the  other,  and  cut  it  up  and  expressed  the 
oil,  it  was  h^d  that  this  was  no  conversion.  Fenmngs  v.  Lord  Gren^ 
vUle,  I  Taitni.  241.  But  if  one  tenant  in  common,  &c.  destroys  the 
thing  in  common,  trover  lies.  Thus  where  one  tenant  in  common  of  a 
ship  took  it  away  by  force  and  sent  it  to  the  West  Indies,  where  it  was 
lost  in  a  storm,  it  was  held  to  be  evidence  of  a  destruction  by  him  so  as 
to  support  an  action  of  trover.    Barnardiston  v.  Chapman,  cited  4  East, 
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121 ;  B.  N,  P.  34.  So  it  is  said  that  the  sale  of  the  whole  of  a  chattel 
by  one  tenant  in  common,  without  authority  of  his  co-tenant  either 
expressed  or  implied,  is,  with  respect  to  the  other*  a  wrongftil  conver- 
sion of  bis  undivided  part.  Per  Bayley,  J.,  Btaitm  v,  WMHama^  SB.ift 
A.  403. ;  Heaih  t.  Hubbard,  4  East,  1 10.  126.  It  is,  howerer,  doubts 
fill  whether  a  sale  by  a  co»tenant  is  a  conversion,  unless  it  be  one  (as 
in  marlcet  overt)  which  deprives  the  other  of  bis  right  of  enjoyment,  or 
interest  in  it ;  see  Farrar  v,  Beswiek^  1  M.  ^  fV,  668. 

Defimee, 

Evidence  under  the  general  iuue,]  The  evidence  admissible  under 
the  plea  of  Not  ^ilty  is  now  governed  by  the  rules  of  H.  T.  4  W.  4. 
The  general  rule  in  actions  on  the  Case  has  been  already  stated,  and 
to  illustrate  its  application,  the  action  of  trover  is  mentioned  in  the  fol- 
lowing words ;  *'  In  an  action  for  converting  the  plaintiff's  soods,  the 
conversion  only,  and  not  the  plaintiff's  title  to  the  goods,  snail  be  nut 
in  issue  by  the  plea  of  Not  guilty."  The  concluding  part  of  the  rule,  that 
**  all  matters  in  confession  and  avoidance  shall  be  pleaded  specially,* 
applies  also  to  this  action.    • 

With  regard  to  the  extent  to  which  the  plea  of  Not  guilty  operates 
as  an  admission  of  the  plaintiff's  title,  it  has  been  held  that  it 
only  admits  tome  property '  sufficient  to  maintain  the  action ;  and 
that  the  defendant  is  at  liberty  to  show,  under  this  plea,  that  he  is 
tenant  in  common  with  the  plmntiff,  and,  therefore,  that  no  action  lies 
against  him ;  or  he  may  show  that  there  is  a  tenant  in  common,  not 
joined  ;  so  as  to  reduce  the  damages.  Stanc&fi  v,  Hardwicky  2  C.  M.  ^ 
R,  1.9.  But  if  there  be  a  conversion  in  fiict,  then  the  tenancy  in  com- 
mon must  be  specially  pleaded,  and  the  conversion  justiBed.  S.  C.  Ibid,' 

The  word  '*  conversion,"  used  in  the  rule,  means  only  the  achuU 
conversion,  and  does  not  involve  the  wrongfidneu  of  the  conversion  ; 
and  the  plea  of  Not  guilty  consequently  only  puts  in  issue  the^SiW,  and 
not  the  legality  or  illegality  of  such  fact.  If  there  are  any  circumstances 
of  excuse  or  justification  which  would  furnish  a  defence,  those  circum- 
stances must  be  specially  pleaded.  Thus,  where  the  pbuntiflf^  a  wharfin- 
ger, and  the  defendant,  a  carrier,  agreed  to  set  up  a  waggon  in  common, 
and  each  party  was  to  supply  two  horses,  and,  on  a  dissolution  of  the 
concern,  the  defendant  seized  and  sold  the  two  horses,  supplied  by  the 
plaintiff,  for  the  alleged  purpose  of  paying  the  partnership  debts;  in 
trover  for  this  seizure  it  was  held  that  the  defenchint  could  not  give 
this  defence  in  evidence  under  the  general  issue,  but  ought  to  have 
pleaded  it  in  confession  and  avoidance.  StancUjfe  v.  Hardwick,  2  C, 
M.  ^  i2.  1.  So  leave  and  licence  of  the  plaintiff  must  be  specially 
pleaded.  S,  C,  IbAl.  Seizure  of  goods,  as  a  distress  damage  feasant, 
IS  a  conversion,  and  cannot  be  justified  under  Not  guilty.  Weeding  «. 
Aldrich,  OA,^E.^\.  A  lien  is  not  admissible  on  this  plea.  WkUe 
V,  Teal,  \2  A»  ^  E-  106.  The  defendant  cannot  show,  uuder  the 
general  issue,  that  the  plaintiff  had  parted  with  his  property  in  the 
goods  before  the  conversion,  but  should  traverse  the  poesessioD. 
Veman  v,  Sfnpton,  2M,^W.9.\  Barton  v.  Brown^ SM.i^W.  298. 

Evidence  on  a  pfea  of  Kot  poiseisedy  4*^.]  Tliis  plea  puts  in  issue 
the  right  of  the  plaintiff  to  the  possession  of  the  goods  as  against  the 
defendant.  Therefore  the  defendant  may  show  undSr  it  that  he  took  the 
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goods  as  assignee  of  a  bankrupt,  in  whose  order  and  disposition  they 
were.  Isaac  v.  Belcher ^  5  M,  8f  W.  139. ;  Leake  v.  Loveday^  2  DowL 
N.  S.  624.  So  a  lien  is  evidence  under  it.  Owen  v,  Kmght^  4  Kew 
Ca.  64. ;  Brandao  v.  Bamett,  I  M.  ^  G,  908.  The  defendant  may 
show  a  fraud  which  afiects  the  plaintiff's  title.  Atkby  v.  MmnUi^ 
SA,4r  E'\2\.i  Howarth  v,  ToUentache^  ^  M,  ^  G.  427.  Defendant 
sold  goods  to  the  plaintiff  to  be  paid  for  on  a  certain  day  ;  on  default 
at  the  day,  the  defendant  sold  them  to  another,  afler  tender  of  the  price 
by  the  plaintiff:  held  that  the  plaintiff  was  entitled  to  a  verdict  on  this 
plea  in  an  action  of  trover  for  the  goods.  Martmdale  v.  SmUh,  1  Q.  B, 
389.  Where  A.,  the  real  owner, fraudulently  permits  another  to  deal  with 
property  as  his  own,  and  to  sell  it  as  such  to  the  defendant,  the  de» 
nendant  is  entitled  to  succeed  on  a  plea  of  Not  possessed  to  an  action 
of  trover  by  A.  Gregg  v.  Weiit,  10i4.4-^.  90.  It  seems  that  in 
trover  by  the  assignees  of  a  bankrupt,  a  bona  fide  execution  a^nst  the 
bankrupt's  goods  before  the  fiat,  and  without  notice  of  a  pnor  act  of 
bankruptcy,  is  evidence  on  this  plea  ;  though  that  defence  may  also  be 
specially  pleaded.  Unwin  v.  Si.  Qifin/tfi,  1 1  M,  Sp  W,  877  ;  and  see 
JPearson  v,  Rogers^  9  A,  ^  E.  303.  In  trover  defendant  pleaded  a 
seizure  in  execution  against  A.^  whose  goods  they  were ;  the  replication 
repeated  the  allegation  of  the  plaintiff's  property  in  the  goods,  and 
issue  was  joined  thereupon.  On  a  finding  by  the  jury  that  they  be- 
longed to  A.  and  the  plaintiff  jointly,  the  plaintiff  is  entitl^  to  a  ver- 
diet.  Farrar  v,  Beswickt  I  M,  ^  W,  682.  In  trover  for  certain  goods, 
to  which  the  defendant  pleaded  Not  possessed,  it  was  found  that  some  of 
the  goods  belonged  to  the  plaintiff  and  some  to  the  defendant ;  held 
that  the  issue  is  divisible,  and  the  verdict  should  be  entered  distribu- 
tively.    Wiltianu  v.  Great  Western  Railway  Co.,  HM.^W.  856. 

Evidence  of  general  ken.]  That  the  defendant  has  a  lien,  either  oe* 
neral  or  special,  on  the  goods,  and  therefore  a  right  to  the  possession 
of  them  until  his  claim  is  satisfied,  is  a  usual  defence  in  this  action. 
A  general  lien  may  be  proved  either  by  evidence  of  an  express  agree* 
ment,  or  of  the  mode  of  dealing  between  the  parties,  or  ot  the  general 
doings  of  other  persons  engaged  in  the  same  employment,  of  such  noto- 
riety as  that  they  may  fairly  bn  presumed  to  be  known  to  the  owner  of 
the  goods.  Rushworth  v.  HwyUld^  7  EaH^  228. ;  Green  r.  Farmer^  4  Bwrr, 
8220;  Gumption  v»  Haigh,  2  New  Ca.  449.  To  establish  a  general 
lien  by  evidence  of  the  general  usage,  the  instances  ought  to  be  an- 
cient, numerous,  and  important.  Rushfird  v.  Had^ld^  6  Ea»t^ 
526.  Where  a  number  of  tradesmen  come  to  an  agreement  not  to 
receive  the  goods  of  any  person  who  will  not  consent  that  the  goods 
shall  be  retained  for  a  general  balance,  and  a  party,  having  notice  of 
such  agreement,  sends  his  ^oods,  he  will  be  bound  by  it.  Kirkman 
V.  Shawcroii^  QT.R,\\,  So  if  a  carrier  gives  notice  that  all  goods  shall 
be  considered  subject  to  a  lien,  not  only  for  the  freight  of  the  particular 
goods,  but  also  for  any  general  balance  due  from  the  respective  owners, 
perhaps,  as  between  the  real  owner  of  the  goods  and  the  carrier,  that 
may  be  a  binding  bargain.  Per  Bayley,  J.,  Wright  v,  SneU^  5B.4r  A. 
353.  But  in  such  case  he  has  not,  as  against  the  real  owner,  any  lien 
for  the  balance  due  to  him  from  the  party  to  whom  the  goods  are 
addressed,  the  mere  factor  of  the  owner,  jiid,  A  usage  for  carriisrs  to 
retain  goods  as  a  lien  for  a  general  balance  of  accounts  between  them 
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and  the  consignees,  cannot  aflf^t  the  right  of  the  consignor  to  stop  ike 
goods  m  trantitu,  Oppenheim  v.  RutMell^  3B.4rP*  42.  So  also  a  carrier 
who,  by  the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage 
of  goods  by  the  assignor,  has  no  right  to  retain  then  against  the  ooo- 
signee  for  a  general  balance  due  to  him  for  the  carriage  of  other  goods 
of  the  same  sort  sent  by  the  consignor.  Buiier  v.  WotScott,  S  New  Rep* 
64.  The  lien  of  wharfingers  for  their  general  bahince  has  been  proved 
so  often  that  it  is  to  be  considered  a  settled  point.  Per  Lord  Kenyon» 
Kaylor  v.  Manglei^  1  Esp.  1 10. ;  Spean  o.  HarUy,  3  Etp,  81.  A 
banlcer  has  a  lien  for  his  general  balance  upon  the  securitica  of  his  coa- 
tomers  in  his  hands.  Jourdame  o.  Lefrvre,  1  Etp,  60. ;  BoUand  v. 
Btfgravcy  R.S^  M.flX,  So  calico-printers.  Weldon  «.  dmld^  3  Btp^ 
268.  A  printer  employed  to  print  certain  numbers,  not  consecutive^ 
of  an  entire  work,  has  a  lien  upon  the  copies  not  delivered  for  hia 
general  balance  for  the  whole  of  those  numbers.  Blake  v.  NiehoUtm, 
S  M.  4r  S'  10'7-  ^itb  regard  to  dyers  a  lien  for  their  general 
balance  has  been  established  in  several  cases.  Savili  v.  BanAard^  4  Etp* 
53.  ;  Humpkreyt  v.  Partridge,  MoiUagu  Bank,  Law^  18  (n) ;  Bme 
V.  Hart^  8  Taunt,  499.  But  in  other  cases  in  which  such  a  lien  waa 
claimed,  the  evidence  was  insufficient  to  establish  it.  Green  v.  Fanner^ 
4  Burr.  2214. ;  Ckte  v.  Waterhaute,6  East,  523  (a).  Attomies  have 
a  lien  for  their  general  balance  on  papers. of  their  clients  which  come 
to  their  hands  in  the  course  of  their  business.  Stevenson  v,  Blakehek^ 
\  M.  ^  S.  535.  Insurance  brokers  have  a  lien  for  tlidr  genenl 
balance  even  against  agents  who  do  not  disclose  their  prindpala. 
Mann  v.  Forrester,  4  Camp,  60.  But  not  where  they  have  notice 
that  the  party  who  employs  them  is  merely  an  agent.  Matmss  «. 
Henderson,  1  East,  335.  Factors  have  a  general  lien.  Kruger  a. 
WUcox,  Ambler,  252.  So  packers,  who  are  in  the  nature  of  factom. 
Green  v.  Farmer,  4  j^arr.  2222. ;  SavUl  t>.  Barchard,  4  Esp,  55. 

The  lien  of  factors  or  agents  is  now  regulated  hy  stats.  6  Geo.  4. 
c.  94.,  &biX'^  Vict.  c.  39.  As  to  the  plea  under  which  a  lien  may  be 
given  in  evidence,  see  ante^  p.  517. 

Evidence  of  a  particular  Uen.]  In  ^neral,  where  a  person  bestowa 
his  labour  on  a  particular  chattel  dehvered  to  him  in  the  course  of 
his  business,  he  has  a  lien  upon  such  chattel  for  the  amount  of  hia 
charge.  Thus  a  miller  has  a  lien  on  the  com  ground  by  him ;  ex 
parte  Ockenden,  1  Atk,  235.;  Chase  v.  Wesbnore^  6  M.  4r  S.  180.; 
a  shipwright  on  a  ship  for  repairs :  Franklin  v.  Hosier,  ^B.4r  A.S^Uf 
a  tailor  on  the  cloth  delivered  to  and  made  up  by  him.  Hussey  v. 
Christie,  9  East,  433.,  Blake  v.  Nicholson,  S  M.  ^  S.  169.  So  an 
inn- keeper,  or  keeper  of  a  house  of  public  entertainment,  as  a  tavern  or 
coffee-house.  Thompson  v.  Lacy,  3  B,4r  ^'  283.  But  an  inn-keeper  can* 
not  detain  the  person  of  his  guest,  or  take  off  his  clothes  in  order  to 
secure  the  payment  of  his  bill.  Sunbolf  v,  Alfard,  3  ilf .  4*  H^.  248.  A 
master  of  a  vessel  has  a  lien  upon  the  luggage  of  his  paasengera  for 
passage-money.  Wolf  v.  Summers,  2  Camp.  631.  Where  gooda  are 
delivered  in  separate  quantities  at  different  times,  yet  if  the  work  be 
done  under  one  entire  agreement,  the  right  of  lien  for  the  work  ex* 
pended  upon  the  whole  attaches  upon  every  part.  Chase  a.  Wesimoret 
5M,^  S.\90.  But  not  where  there  are  distinct  contracts.  Masks  a* 
Lahce,  3  New  Ca.  408.      A  livery-stable-keeper  has  not  a  lien  upon. 
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the  hones  in  his  stable  for  their  keep  without  an  express  agreement ; 
Yorke  t).  Grenaugh,  2  Ld.  Raym,  66a  ;  Judson  v,  Etheridge,  1  C\  ^ 
M,  743. ;  though  it  is  otherwise  of  an  inn-keeper.  Johnson  v.  Hiil, 
SSiark,  172.  A  trainer  has  a  lien  for  his  charge  in  keeping  and  train* 
ing  a  horse.  Sevan  v.  fVaierSy  M.  4r  ikf.  236-  And  see  Scarfe  v»  Mor^ 
gOM,  4  Jf  .  4^  ^.  270. 

The  vendor  of  goods,  not  sold  upon  credit,  has  a  lien  for  the  price. 
And  where  the  purchaser  of  eoods,  upon  which  the  seller  has  a  lien, 
obtains  possession  of  them  by  fraud,  the  seller  has  still  a  right  to  the 
possession,  and  may  maintain  trover  for  them.  Hawse  v.  Crowe,  R,  ^ 
M,  414w  It  is  no  answer  to  a  special  lien  that  the  plaintiff  has  a 
set-off  to  a  larger  amount  against  the  defendant ;  unless  there  is  an 
agreement  to  deduct  one  debt  from  the  other.  Pixnodc  v.  Harrison,  3  M. 
4-  fV.  532. 

Evidence  of  lien  —  cases  in  whic/t  a  Hen  does  not  arise,]  It  was 
formerly  thought  that  a  lien  does  not  arise  where  there  is  an  express 
contract  between  the  parties  relative  to  the  price,  &c.,  but  only  in  cases 
of  implied  contract ;  but  it  is  now  settled  that  a  speciiEd  a^eement  does 
not  of  itself  destroy  the  right  to  retain,  unless  it  contams  some  term 
inconsistent  with  that  right.  Thus  where  corn  is  delivered  to  a  miller 
to  be  ground  at  a  certain  stipulated  sum  per  load,  the  miller  has  a  lien 
for  that  sum.  Chase  v,  Westmore,  b  M,Sp  S,  180.  But  if  by  the  agree- 
ment the  purchaser  of  goods  is  entitled  to  have  the  goods  immediately 
and  the  payment  in  respect  of  them  is  to  take  place  at  a  future  time, 
that  is  inconsistent  with  the  right  to  retain  till  payment,  and  the  seller 
wrill  have  no  lien  for  the  price.  Crawshay  v,  Homfray,  ^B,  Sp  A.  52. 
Where  wharfage  due  upon  goods  is  by  the  course  of  trade  payable  at 
Christmas,  whether  the  goods  are  in  the  mean  time  removed  or  not, 
there  arises  no  lien  on  the  goods  for  the  wharfage.  lb. 
.  In  general  a  lien  cannot  arise  unless  the  party  claiming  it  has  pos- 
session of  the  goods.  JCinioch  v.  Craig,  3T.E.  119.  783. ;  Taylor  v. 
Mobinson,  8  Tauni.  648.  And  where  a  party  obtains  the  possession  of 
floods  by  misrepresentation,  he  cannot  claim  a  lien  upon  them,  though, 
bad  they  come  rightfully  to  his  hands,  he  might  have  been  entitled 
to  retain  them.  Madden  v,  Kempster,  1  Camp,  12.;  Lempriere  v. 
Pasley^  2  T,  R.  485. 

In  order  to  establish  a  lien  it  must  appear  that  the  work,  &c.  in  re- 
spect of  which  it  is  claimed,  was  done  at  the  request  of  the  owner  of 
the  goods  detained  ;  and  therefore,  where  a  servant  took  his  master's 
chaise,  which  had  been  broken  by  his  negligence,  to  a  coach-maker  to 
be  repaired  without  his  master's  knowledge,  it  was  ruled  that  the  coach- 
jnaker  had  no  right  to  retain  the  chaise  against  the  master  for  the 
repairs.     Hisoox  v.  Greenwood^  4  Esp,  174. 

Evidence  of  lien  ^—  when  waived.]  A  party  entitled  to  a  lien  may 
waive  it  by  not  insisting  upon  it  when  tne  goods  are  demanded  from 
him  ;  as  when,  instead  of  relying  on  a  lien,  he  claims  them  as  his  own. 
Boardman  v.  SiU^  1  Camp.  410  (n)  ;or  claims  to  hold  them  as  a  lien  for 
a  debt  due  from  a  third  party ;  Dirks  v,  Richards,  ii  M.  ^  G.  574. ;  or 
where  the  defendant,  having  a  lien  for  freij^ht,  refused  to  deliver  the 
goods  on  the  (ground  that  he  had  signed  a  bill  of  lading  for  delivery  to  a 
third  person ;  Thompson  v.  TVof^  6  i^.  4  C^*  36.;  or  where  thedefendant. 


590  Trover. 

having  ft  partiGular  lien,  daims  to  hold  for  an  old  balance ;  in  wUcb 

an  actual  tender  of  the  monejr  covered  by  the  particular  lien  is  not 
necessary.    Janes  r.  Tarieiom^  9M,4r  ^*  675.     Bee  Son^  a.  Motmmf 
\M,^W.  270.     8o  he  may  waive  it  by  parting  with  the  poaaemm; 
as  where  the  goods  are  taken  in  execntion  at  his  own  suit.    Jmooh§  v. 
Latowr,  5  B'mg.  130.    Where  a  coacfa-omker  repaired  a  carriage  and 
allowed  the  owner  to  take  it  away,  it  was  ruled  that  he  could  not  re- 
tain it  for  the  past  repairs  when  again  brooght  to  htm.  HarUof  v.  IGedk 
co€k^  \  Stark.  406.;  andsee</<nwf  «.P««rfe,  \Stra,bSn.  And  where  the 
parly  entitled  to  a  lien  wrongfully  parts  with  the  goods,  the  owner  avy 
recover  them  from  the  holder  witnout  tendering  what  is  due  on  the 
lien ;  for  a  party  is  only  obliged  to  make  a  tender  where  it  is  necesssry 
to  give  him  the  right  to  the  possession  of  the  goods.  Seatt  v.Nemu^Um^ 
]  M.iRob.252,;  Janetv.Ciif,  1  C.4'Af.540.;  &C.  S  7>no*.  576. 
Where  a  bailee  of  goods,  who  had  a  lien,  delivered  them  to  a  carrier  on 
account  of  the  bai&,  and  afterwards  stopped  the  goods  m  trmaakuj  and 
got  possession  of  them  again,  it  was  held  that  the  lien  did  not  revive. 
Sweet  v»  Pym,  I  Eatt^  4.  But  the  lien  of  an  insurance  broker  (who  hea 
a  general  lien)  revives  on  re-possession  of  the  policy.     WkUehemi  e. 
Vaughan,  Co.  Bank.  Law,  547.,  7th  ed. ;  Letfv  v.  Bmwd^  8  TamnL  140. 
And  where  horses,  on  which  a  livery-stable-keeper  had  by  agreement  a 
lien,  were  fraudulently  taken  out  of  his  possession  by  the  owner,  it 
was  ruled  that  the  stable-keeper  having  without  force  retaken  the 
horses,  his  lien  revived.     Wallace  v.  Woodgate^  R,  4r  M,  103*    Where 
the  owner  of  a  ship,  having  a  lien  on  the  coods  until  the  delivery  of 
good  and  approved  bills  for  the  freight,  took  a  bill  of  exchange  in  pay- 
ment, and  afterwards  negotiated  it,  it  was  held  that  such  ne^goliatioa 
amounted  to  an  approval  of  the  bill  by  him,  and  that  his  lien  on  the 
goods  was  waived.     HomcasUe  v.  Farmn^  ZB^i^A.  407. ;  Sievenaom  v. 
Blakelock^  i  M  S^  S.  535.     Where  the  seller  of  goods  recovered  a  verw 
diet  for  goods  barcained  and  sold,  it  was  ruled  by  Lord  Ellenboron^. 
that  he  had  not  thereby  waived  his  lien,  though  it  might  have  been 
otherwise  had   he  recovered  a  verdict  for  goods  sold  and  deBmered. 
Houlditch  V.  Desanges,  2  Stark,  337.   A  lien  is  not  destroyed  though  the 
demand,  in  respect  of  which  it  arises,  is  barred  by  the  statute  of  limita- 
tions.    Spears  v.Hartltf,  3  Blip.  %\, 

Where  goods,  upon  which  the  captain  of  a  ship  has  a  lien,  are  depo- 
sited in  the  king's  warehouse  in  pursuance  of  the  requisition  of  an  act 
of  parliament,  the  lien  is  not  thereby  waived.  Per  Lord  Kenyon,  C.  J., 
Ward  V.  Feltan,  I  Ea$t,  512. ;  WiUon  v.  Kymer,  I  M.^S.  167. 

Replication  of  a  tender  to  a  plea  o/UenJ]  Where  the  defendant  pleaded 
a  lien  specially,  and  the  plaintiff  replied  a  tender  of  a  large  sum,  **  to 
wit,  100/.,"  being  a  sufficient  sum,  and  issue  was  joined  on  the  suffidency 
of  the  tender,  the  Court  of  Common  Pleas  held  that  the  sum  specified 
was  material  though  laid  under  a  videlicet,  Marks  v.  Lahee,  3  Sew 
Ca.  408.  As  to  proof  of  tender  by  entries  in  the  books  of  a  deceased 
clerk,  see  ante,  p.  36. 

Stoppage  in  transitu.]  In  trover  it  freouently  happens  that  the  de- 
fence arises  out  of  the  rifht  of  a  vendor  of^goods  to  stop  than  k  trantiin 
upon  the  insolvency  of  the  vendee.    And  he  may  do  so,  though  he  has 

eived  the  acceptance  of  the  consignee,  without  tenderii^  back  the 
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bill.  Edwards  v.  Brewer,  2  M.S^W.  375.  Whether  stoppage  m  tratuUu 
is  a  revesting  of  the  possession,  or  a  rescinding  of  the  contract  and  a 
revesting  of  the  right  of  property,  has  never  been  expressly  decided. 
See  Clay  v.  Harrison,  10  B.  4-  C.  106. ;  Weniwortk  v.  OuthwaUe,  10  M. 
4-H'.436. 

In  general  every  unpaid  vendor  of  goods  has  a  right,  on  the  insol- 
vency of  the  vendee,  to  stop  the  gocKls,  if  still  on  their  way  to  the 
vendee.  A  person  abroad,  who  in  parsuance  of  orders  from  a  mer- 
chant in  this  country,  purchases  goods  on  his  own  credit  from  persons 
abrcwd,  unknown  to  the  merchant,  and  consigns  them  to  his  principal 
here,  chaiging  him  a  c<Mmnission,  is  a  vendor  within  the  rule.  F^se  o, 
Wray^  3  East,  93.  So  also  is  a  person  who  sends  goods  to  be  sold  on 
the  joint  account  of  himself  and  the  consignee.  Newsom  v.  Thornton^ 
6  East,  17.  But  a  person  who  accepts  bills  drawn  for  the  price 
of  the  goods,  by  the  vendor,  is  merely  a  surety  for  the  price,  and  is 
not  a  vendor  or  consignor  so  as  to  be  entitled  to  stop  the  goods 
m  transitu,  Siffken  v.  Wray,  6  J&u/,  371.  The  stoppage  of  part  of  the 
goods  will  not  revest  the  property  in  the  whole,  tiiough  comprised  in 
one  entire  contract.  Wentworth  o.  OuthwaUe,  10  M.  4*  ^>  436.  See 
J;mes  o.  Jones,  8  M,  ^1V,43\, 

Stoppage  m  transitu  is  usually  pleaded  specially;  but  whether  it 
operates  to  rescind  the  contract,  or  to  give  the  defendant  a  right  of 
possession  as  against  the  plaintiff,  it  seems,  on  principle,  to  be  fulmis- 
sible  on  the  plea  of  Not  possessed,  &c. 

Stoppage  m  transitu  —  continuing  tranntus^  A  transitus  is  said  by 
Lord  Mansfield  to  be  "  every  sort  of  passage  to  the  hands  of  the 
buyer."  Siokes  v.  La  Riviere,  cited  3  East,  397.  Where  there  is  a 
contract  for  the  sale  of  goods,  and  a  delivery  has  been  made  to  a  middle 
man,  who  is  merely  the  vehicle  between  the  buyer  and  seller,  the  latter, 
in  case  of  the  insolvency  of  the  former,  may  stop  them  at  any  time  be- 
fore they  have  arrived  in  such  a  stale  as  to  be  in  the  actual  or  construc- 
tive possession  of  the  buyer.     Mi/ls  v.  Ball,  8  J9. 4*  i'.  46 1 . 

The  transitus  is  contmuing  though  the  goods  have  arrived  at  an 
intermediate  stage.  Thus  where  gcKKls  were  ordered  by  a  person  at 
Newcastle  from  the  plaintiff  at  Birmingham,  and  were  directed  to  be 
sent  by  way  of  London,  addressed  to  the  defendant  at  the  Bank  Wharf 
with  directions  to  send  them  by  the  first  vessel  to  Newcastle,  it  was 
ruled  that  they  might  be  stopped  at  London  ;  it  being  merely  a  stage 
upon  their  transit.  Smith  v.  Cross,  1  Camp,  28S.  So  where  goods  were 
ordered  by  a  trader  at  North  Tawton  from  the  plaintiff  in  London,  and 
directions  were  given  to  send  them  to  Exeter  to  be  forwarded  to  North 
Tawton,  and  they  were  accordingly  put  into  the  hands  of  a  wharfinger 
to  be  forwarded,  it  was  held  that  while  in  his  hands  thev  might  be 
stopped  by  the  vendor.  Mills  v.  Ball,  %  B.i^P,  457.  **  The  principle 
to  be  deduced  fit>m  the  cases  is,  that  the  transitus  is  not  at  an  end 
until  the  goods  have  reached  the  place  named  by  the  buyer  to  the  seller 
as  the  place  of  their  destination."  Per  Bailey,  JL,  Coaies  v.  Railton,  6  B, 
4"  C  427 ;  Edwards  v.  Brewer,  2  M,^W,  375.  And  evidence  is  ad- 
missible to  show  that  the  consignee  has  not  taken  possession  of  the 
goods  as  owner.    Jantes  v,  Crriffin,  2  M,  ^  W,  623. 

Whether,  where  the  goods  have  not  arrived  at  their  place  of  desti- 
nation, and  the  consignee  goes  out  to  meet  them  and  takes  possession 
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of  them  before  their  arriral,  the  right  of  the  veodor  to  stop  them  b  de» 
terminedY  does  not  appear  to  be  qcdte  decided*  Lord  Kenyon  ruled 
that  the  poaaessioo  or  the  purchaser,  to  defeat  the  right,  must  be  a  posses- 
sion obtained  on  the  completion  of  the  voyage ;  HoUt  v,  Powmal,  1  Ewp. 
240. ;  but  a  difierent  opmion  has  been  expressed  in  other  and  bter 
cases ;  see  Lord  Alvanley,  in  JdU  v. Baii^  2B,^  P,46l.i  Chambre,  J^ 
in  OppenketM  v.  RnueU,  3  B.S^  P.  64^  ;  Fo$ier  v.  Frampttm^  6  B/^C, 
107. ;  Parke,  B.,  in  Jamct  v,  ChrifiM,  2  M,  4r  W,  631.  At  all  events  a 
mere  demand  by  the  consignee  before  the  end  of  the  voyage  will  not 
defeat  the  right.    Jackson  v.  Niekoi^  5  New  Ca,  d08» 

Where  the  goods  delivered  to  a  carrier,  or  other  middleman,  have 
been  received  by  the  vendee  into  his  own  hands,  the  tramsUns  is  of 
course  determined.  But  actual  and  corporal  possession  is  not  necessaij. 
Thus,  if  a  man  be  in  the  habit  of  using  the  warehouse  of  tL  wharfinger, 
&e>,  as  his  own,  and  making  it  a  repository  of  his  goods,  and  disposing 
of  them  there,  the  journey  will  be  at  an  end  when  the  goods  arrive 
at  that  warehouse.  Richardson  v.  Goti,  3  B.^P.  127.  Goods  were 
ordered  from  the  nlaintiffii  at  Manchester  by  M.,  the  agent  of  Q.  of  Pkris, 
and  were  directed  to  be  sent  to  the  house  of  the  defendant,  a  packer  in 
London.  M.  had  some  of  the  goods  unpacked  there,  and  the  remainder 
repacked.  He  had  a  general  power  either  to  forward  the  goock  to  6., 
or  to  seAd  them  to  Holland,  Jlrc.  It  was  held  that  the  defendant  re* 
ceived  the  goods  on  account  of  M.,  and  that,  as  they  were  to  await  his 
disposal  in  the  defendant's  warehouse,  the  transitus  was  there  at  an  end. 
Leeds V.  Wfight^ZB.^  P,2fJtQ.i  see  ei\»o  Seotiv.  Petlii,B B.4r  P.  469.; 
Eowe  V.  Pickfin-d,  8  Taunt.  83. ;  Dodton  o.  Weniworlk^ 5  Sceit,  N.B.  821. 

Though  the  goods  remain  in  the  actual  possession  of  the  carrier,  3'et, 
if  the  purchaser  has  done  any  act  equivalent  to  taking  possession,  the 
right  of  the  vendor  to  stop  them  is  determined.  Thus  where  goods 
were  ordered  from  the  plaintiff  at  Sheffield,  and  were  sent  by  waggon 
directed  to  the  purchaser  in  London,  where  they  were  bnwught  to  the 
waggon-office,  and  the  provisional  assignee  of  the  purchaser,  who  had 
become  bankrupt,  put  his  mark  upon  them  thete^  being  unable  to 
remove  them  in  consequence  of  an  attachment,  the  transitus  was  held  to 
be  at  an  end.  EUis  v.  Jiuni,  3  T,  R,  464. ;  and  see  Fitsterv.  Framplom, 
eB.^C  107. 

Upon  the  same  principle  it  has  been  held  that,  where  goods  are 
ordered  to  be  sent  by  sea  from  a  distance,  if  the  shipmaster  ^ves  a 
receipt  to  the  vendee,  bearing  that  the  goods  are  received  from  bun,  the 
right  of  stoppage  is  determined,  the  vendors,  by  empowering  the  carrier 
to  give  the  receipt,  recognising  the  right  of  property  in  the  vendee. 
NoSie  V,  Adams,  Holt,  N.  P,  C,  246*  On  the  othf  r  hand  where  the  re- 
ceipt was  given  to  thetvndbrf,  it  was  held  that  the  captain  of  the  vessel, 
who  had  given  such  receipt  and  hsd  afterwards  delivered  up  the  bill  of 
lading  to  a  purchaser  from  the  vendee,  was  liable  to  the  vendors  who 
had  stopped  the  goods,  on  the  ground  that  the  person  holding  the  re- 
ceipt has  a  control  over  the  goods  till  he  has  exchanged  it  for  the  bill 
of  lading.  Craven  v.  Ryder,  HoU,  N.  P.  C.  100.,  S.  C.  6  Tamni.  433 ; 
RwA  V.  Hatfield,  5B.^A.  632. 

Stoppage  in  transitu  -^  how  defeaUd  or  divested,]  The  right  to  stop 
t»  transitu  is  defeated  by  the  deUvery  of  part  of  goods  sold  under  one 
entire  coniracty  if  such  delivery  of  part  appears  to  have  been  intedned 
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as  a  delivery  of  the  whole.  Where  eight  hundred  bushels  of  wheat, 
part  of  an  entire  caigo,  were  delivered^  it  was  held  that  it  must  be 
taken  to  be  a  delivery  of  the  whole.  Shibey  v.  Heywardf  2  H,  BL  504. 
So  where  the  goods  were  in  the  hands  of  a  wharfinger,  and  the  purchaser 
weighed  the  whole  and  took  away  twenty-five  bales,  leaving  the 
remainder  on  the  wharf,  it  was  held  that  this  amounted  to  taking  pos- 
session of  the  whole,  and  that  the  privilege  of  stopping  in  trantUu 
conld  not  attach.  Hammond  v,  Anderson,  1  Nitw,  Rep,  69.  **  There  can 
be  no  doubt  that,  wherever  there  is  a  complete  delivery  of  part  of 
one  entire  caigo  to  the  consignee,  the  transitus  is  ended,  and  the  con« 
signor  cannot  stop  the  remainder."  Per  Bayley,  J.,  Crawjthau  v.  Eades, 
\  B.Sr  C.  183.  But  where  a  carrier,  having  landed  a  part  of  the  goods 
on  the  wharf  of  the  consignee,  resumed  them,  and  took  the  whole  to 
his  own  premises  in  order  to  secure  hb  own  demand  for  freight, 
this  was  held  not  to  be  such  a  delivery  as  to  put  an  end  to  the 
consignor's  right.  Crawtkay  v,Eadei,  \  B  ^  C,  \S\.  If  the  act  of 
delivering  part  is  not  intended  to  operate  as  a  delivery  oi  the  whole, 
but  as  a  delivery  of  a  portion  only,  this  will  not  deprive  the  vendor  of 
his  lien  on  the  goods  undelivered.  Dixon  v.  Yalet,  5  B,  ^  Ad,  313. ; 
Bunney  o.  Poyntz,  4  J9.  4*  Ad.  570. 

The  most  usual  way  in  which  the  right  of  a  vendor  to  stop  goods 
in  traneiiu  is  defeated  is  by  assigning  the  bill  of  lading  to  a  bond  JMe  as- 
signee. This  point  was  established  m  IJckbarrow  v.  Mason,  2  T.  R,  63., 
S.  C.  1  H,  BL  357. ;  5T.R.  367.  «83. ;  AhboH  on  Shipping,  398.  The 
assignment  roust,  it  seems,  be  for  a  valuable  consideration  in  order  to 
defeat  the  right  to  stop  ;  for  though  it  has  been  held  that  where  the 
vendor  of  gc^s  assigns  the  bill  of  lading  to  his  agent,  who  stops  them, 
such  agent  has  a  sumcient  title  to  sue  n>r  them  m  trover  (Moriton  v. 
Gray,  2  Bing.  260.),  yet  it  has  never  been  held  that  such  an  assignment 
hy  the  vendee  will  have  the  efiect  of  divesting  the  vendor's  title  to  stop. 
U^aring  v.  Cox,  1  Camp,  369.;  Coxe  v.  Harden,  ^Easty  217.  Not  only 
must  ^  the  assignee  have  given  a  valuable  consideration  for  the  bill 
of  lading,  but  he  must  also  have  acted  with  fairness  and  honesty.  It  is 
said,  by  Lord  Ellenborough,  that  if  he  assists  in  contravening  the  actual 
terms  of  sale  on  the  part  of  the  consignor,  or  his  reasonable  expecta- 
tions arising  out  of  them,  or  his  rights  connected  therewith,  he  will 
stand  in  the  same  situation  with  the  consignee.  If,  for  instance,  he 
knows  that  the  consignee  has  been  in  insolvent  circumstances,  and  that 
no  bill  has  been  accepted  by  him  for  the  price,  or  that,  being  accepted, 
it  is  not  likely  to  be  paid,  in  that  case,  the  interposition  of  himself  be- 
tween the  consignor  and  the  consignee,  to  assist  the  latter  in  disap- 
pointing the  jnst  expectations  of  the  former,  will  be  an  act  done  in  fraud 
of  the  right  to  stop,  and  unavailable  to  the  party  taking  the  assignment. 
Cuming  v,  Brown^  9  East,  514.  Therefore,  where  a  person,  knowing 
that  the  goods  are  not  paid  for,  takes  an  assignment  of  the  bill  of  lading, 
and  agrees  to  pay  for  them,  the  goods  not  having  been  paid  for,  he  can- 
not resist  the  ri^t  of  the  vendor  to  stop.  Salomons  v,  Nissen^  2  T.  R, 
674.  But  the  knowledge,  that  the  consignor  has  not  received  a  money 
payment,  but  has  taken  the  acceptance  of  the  consignee,  will  not  pre- 
vent the  assignment  ffom  destroying  the  right  to  stop.  Cuming  v.  Broum^ 
9  East,  506. ;  Jones  v.  Jones,  S  M,^1V,^l,  The  criterion  in  these 
cases  is,  does  the  purchaser  take  the  assignment  fairly  and  honestly  ? 
Salomons  v,  Nissen,  2  T,  R,  681. ;  Cuming  v.  Brown,  9  East,  516. 
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An  actual  indorsement  and  delivery  of  the  biJl  of  la^ng  is  not 
tial  to  defeat  the  right  of  stoppage.  The  property  may  be  tianifefred 
by  the  consignee  under  circumstances  equivalent  to  an  indorsement. 
Dick  V.  Lunudtn,  Peoke,  189. ;  Davis  v.  ReymtU*^  4Camp.  267. 

The  rights  of  the  parties  may  depend  upon  the  state  of  things  whtn 
the  bill  <^  lading  was  signed  and  indorsed ;  thus,  where  the  oonaignor 
was  indebted  to  the  consignee  on  the  balance  of  accounts,  indodmg 
bills  of  exchange,  still  running,  accepted  by  the  consignee  for  htm,  it  was 
held  that  goods  shipped  on  account  of  this  balance  ooold  not  be 
stopped  by  die  consignor  upon  the  consignee  becoming  insolvent  before 
the  bills  were  paid.     Verimt  v.  JeweU^  4  Csa^.  31 . 

While  the  goods  remain  in  the  hands  of  the  vendor's  agent,  the 
ri^t  to  stop  them,  on  the  insolveacy  of  the  vendee,  may  abo  be 
divested  in  other  ways.  Thus,  where  goods  in  the  hands  of  a  ware- 
houseman were  sold,  and  the  vendor  gave  a  detiverr  otder  to  the  par- 
chaser,  which  he  lotted  with  the  waroioaseman,  who  transferred  the 
goods  in  his  books  into  the  purchaser's  naffie>  this  was  held  to  be 
equivalent  to  an  executed  delivery,  and  to  divest  the  Tendor^s  r^ght ; 
and  that  as  to  a  parcel  of  the  goods  which  had  not  been  transfemd, 
the  delivery  order  alone  was  sufficient  to  divest  the  right.  Hanamt  e. 
Anderson^  2  Camp,  243.  8o  where  goods  are  lodged  in  dock,  the  in- 
dorsement of  the  dock  warrant  for  a  valuable  consideration  will  divest 
the  vendor's  right;  Spear  v.  TVotwrt,  4  Camp.  251.;  Zwmger  v.  Sa- 
muda,  7  Taunt,  265. ;  and  the  delivery  of  the  warrant  is  sufficient 
without  any  transfer  bdng  made  in  the  books  of  the  dodi  company. 
Keyser  r.  Svse,  Gowy  58.  So  where  a  warehouseman  sold  goods,  and 
received  warehouse  rent  from  the  purchaser,  Lord  EUeobomigh  ruled 
that  this  put  an  end  to  the  right  to  stop,  as  much  as  if  the  goods  had 
been  removed  to  the  purchaser's  own  warehouse.  Hurry  o.  Mangiet, 
1  Camp.  452.  So  the  change  of  mark  from  A.  to  B.  on  bales  of  gooda 
io  a  warehouse  was  held  to  operate  as  an  actual  delivery  of  the  goods. 
Lord  Ellenborough,  C.  J.,  in  StovM  o.  Hughe$,  14  EaU,  308. ;  iSwm- 
widt  V.  Sotkem^  9  A.  ^  E.  895. 

But  where  any  thing  is  to  be  previously  done  on  the  part  of  the 
seller  to  ascertain  the  amount  of  the  price,  or  to  ascertain  and  perfect 
the  specific  subject  of  the  sale  (such  as  we^^ng  the  goods.  Sec)  an 
order  for  delivery  may  be  countermanded  bdTore  such  previous  act  be 
done ;  Abboit^  379. ;  and  the  vendor  m^  consequently  stop  the  goods. 
WUhers  v.  lAfU,  4  Camp.  237.,  S.  C.  HoU,  N.  P.  C;  Shepfey  v.  Dam, 
5  Taunt.  617. ;  Busk  v.  Davis,  2M.Sf  S.  397. 

Statute  ofJJmUations.]  Where  the  possession  was  originally  legal,  the 
statute  runs  from  the  demand  and  refusal,  and  no  previous  demand  and 
refusal  will  be  presumed.  Topham  v.  Braddick,  I  Taunt*  511.,  ner  Law- 
rence, J.  But  it  seems  that  the  defendant  might,  under  this  plea,  show 
a  previous  conversion  more  than  six  years  ago.  A  jury,  however,  will 
not  be  directed  to  presume  one  from  equivocal  evidence,  as  from  an 
earlier  demand  by  the  plaintiff;  for  this  would  be  setting  up  the  de- 
fendant's own  wrong  to  defeat  the  action.  PkUpott  v,  Keltey,  3  A.^ 
E.  106.  Where  indeed  there  has  been  no  such  conversion  as  to  dis- 
able the  defendant  from  restoring  the  chattel,  the  detention  seems  to 
be  a  continuing  wrong,  for  which  trover  will  probably  lie  after  miy 
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demand  and  refusal  to  re-de]iver  it.    The  action  of  detinue  is,  at  all 
events,  free  from  this  difficulty. 

Damages.']  Where  the  defendant  wrongfully  detained  from  the 
plaintifFa  bill  for  1600/.,  and  got  800/.  upon  it,  yet  the  plaintiff  is  en- 
titled to  the  full  amount  as  damages.  AUager  v.  Close,  10  M.  8f  W,  576. 
In  trover  for  a  guarantee,  the  plaintiff  is  entitled  to  the  sum  recoverable 
on  it  by  him  though  mutilated  by  the  defendant ;  and,  if  unstamped,  the 
expense  of  stampmg  must  be  deducted.  M*Leod  v.  M*Ghie,  2  M.  8f 
G.  386. 

Trover  for  coals :  The  action  was  broujsht  to  try  the  r^ht  to  the 
mines,  which  had  been  worked  by  the  derendant,  and  turned  on  the 
effect  of  an  old  deed.  Parke  B.  directed  the  jury  that  if  there  wok 
fraud  or  n^ligence  in  the  defendant,  they  might  give  the  full  value  of 
the  coal  without  deduction  for  expenses,  &c. ;  but  if  he  acted  honestly 
in  a  belief  that  he  was  entitled  to  the  mines,  the  proper  damages  would 
be  the  value,  as  if  the  coal  field  had  been  bought  by  the  defendant  from 
the  plaintiff.  The  jury  gave  for  damages  a  certain  sum  per  acre  on  the 
latter  estimate,  and  the  direction  was  acquiesced  in  by  the  plaintiff's 
counsel.     IVoad  v.  Moreioood,  3  Q.  B.  440  (n). 

Although  the  defendant  cannot,  under  the  general  issue,  object  that 
another  part  owner  of  the  goods  has  not  been  joined  as  plaintiff^  so  as 
to  defeat  the  action ;  see  Btoxam  v,  Hubbardy  5  East^  420. ;  yet  he  may 
give  that  fact  in  evidence  in  order  to  reduce  the  plaintiff's  damages  to 
the  amount  of  his  own  share.  Nelthorpe  v,  Dorrtfigton,  2  Lev.  113.  If 
the  defendant  only  pleads  that  he  did  not  convert  the  goods,  he  cannot 
cross-examine  the  plaintiff^s  witnesses  to  show,  in  mitigation  of  damages, 
that  the  goods  really  belonged  to  a  third  person.  Finch  v,  Blount, 
7  C.^  P»  478.  Whether,  in  an  action  by  a  rightful  executor  against 
an  executor  de  son  tort,  the  latter  may  prove,  in  mitigation  of  damages, 
that  he  has  paid  the  debts  of  the  deceased,  see  post,  tit.  Actions  by 
Kxecutors. 

Though  a,  conversion  cannot  be  purged,  yet  the  defendant  may  show, 
in  mitigation  of  damages,  that  he  nas  returned  the  goods.  Countess  of 
RuilanfTs  case,  I  Rol.  Ab.  5.  Special  damages  may  be  recovered  in  this 
action,  if  laid  in  the  declaration.  Davis  v,  Oswell,  1  C.^  P,  804.  Where 
defendant,  a  sheriff  who  held  goods  taken  in  execution,  delivered  then) 
to  the  plaintiffs,  assignees  of  a  bankrupt,  after  trover  brought  against 
him  by  the  plaintiffs,  and  the  plaintiffs  accepted  them  without  condition, 
it  was  held  that  the^  could  not  recover  more  than  nominal  damages ; 
at  all  events  not  without  alleging  special  damage.  Moon  o.  Raphael, 
2  Kew  Ca.  310. 
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EVroENCE  IN  ACTIONS  BY  AND  AGAINST 
PARTICULAR  PERSONS. 


ACTIONS  BY  ASSIGNEES  OF  BANKRUPTS. 

In  an  action  by  the  &<»ignee8  of  a  bankrupt,  the  olaintifik  may  be 
called  upon  to  prove  the  bankruptcy,  and  the  plaintifir  title  to  sue. 

The  principal  statute  now  in  iorce  respecting  bankrupts  is  6  Geo.  4. 
c.  16. ;  but  material  alterations  in  the  law  and  practice  in  bankruptcy:, 
and  in  the  constitution  of  the  bankruptcy  courts,  are  contained  in  stats* 
1  &  2  W.  4.  c.  56.,  and  5  &  6  Vict.  c.  122.  Most  of  the  cases  under 
the  foliowine  heads  were  decided  upon  the  old  statutes  of  bankruptcy, 
but  thev  wiU  be  generally  found  equally  applicable  to  the  present  state 
of  the  law. 


Strici  proof  of  titie  of  asvgneei  —  what  cotuttitUesJ^     Whenever  

signees  are  required  to  give  strict  proof  of  their  title,  they  must  be 
prepared  with  evidence,  1,  OF  the  petitioning  creditor's  debt ;  2,  Of 
the  trading ;  3,  Of  the  act  of  bankruptcy  ;  4-»  Of  the  commission  or 
fiat ;  and  5,  Of  the  assignment  or  appointment  of  the  assignees. 

Evidence  ofpetitiotung  crediior''s  debt  —  nature  and  date  of,]  The 
petitioning  cretutor's  debt  is  to  be  proved  in  the  same  manner  as  in  an 
action  against  the  bankrupt  himself.  Abbot  v.  Plumbe^  1  Dous,  217. 
Where  the  debt  arose  on  a  bond,  an  acknowledgment  of  the  debt  by 
the  obligor  was  held  not  to  supersede  the  necessity  of  calling  the 
attesting  witness.  5.  C  /6.  But  as  the  admission  of  the  party  is  now 
held  to  dispense  with  proof  of  a  written  document,  this  case  is  perhaps 
questionable.     See  ante,  p.  38. 

It  must  appear  that  the  debt  was  in  existence  at  the  time  of  the  act 
of  bankruptcy.  Clarke  v.  Askew,  1  Stark.  45H  (n). '  So  where  the  pe^ 
titioning  creditor's  debt  arises  on  a  promissory  note  dated  before  the 
bankruptcy,  the  note,  it  has  been  said,  must  be  proved  to  have  existed 
prior  to  the  act  of  bankruptcy ;  for  the  date  is  not  even  prima  fade 
evidence  of  that  fact ;  2  Stark,  Ev,  161. ;  where  a  contrary  decision  io 
Taylor  V,  Kinloch,  1  Stark,  \  75.  is  said  to  be  erroneous.  In  Wri^t  e. 
Lainson,  2  M.  Sj^  W,  739.,  it  was  held  that  an  I.  O.  U.,  bearing  date 
before  the  bankruptcy  of  a  trader,  constituted  no  evidence  of  a  peti- 
tioning creditor's  debt  without  some  proof  that  it  was  in  existence 
before  the  bankruptcy  ;  and  this  appears  to  be  now  settled.  See  the 
jud^ent  in  Anderson  v.  Weston^  6  New  Ca,  296.  301. ;  and  the  obser- 
vations of  Lord  Abinger  and  Alderson  B.,  in  Doe  v.  Milbum^  2  A/.  4* 
W,  859,  860.  But  where  a  note  was  proved  to  be  in  existence  bdbre 
the  docket  was  struck,  and  bore  date  on  the  fiice  of  it  before  the  act 
of  bankruptcy,  this  was  considered  prima  facie  proof  that  the  note 
was  in  existence  before  the  act  of  bankruptcy.  Obbard  v,  Betkam^ 
M,Sf  M,  486.  i  see  also  an/e,  p.  20.     So,  if  it  can  be  shown  that,  about 
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the  date  of  the  bill,  goods  were  sold  of  comaponding  amount.  Cwoie 
V.  Harm,  Jf.  ^  ilf.  141.  Where  the  petitioning  creditor  is  the  indorsee 
of  a  bill,  the  indorsement  must  be  proyed  to  have  been  made  before  the 
commission  (or  6at)  issued ;  and  the  date  of  the  bill  affi>rds  no  pre- 
sumption as  to  the  time  of  the  indorsement.  Bose  o.  Mowcroft,  4  Camp, 
245.  But  the  indorsement  may  be  after  the  act  of  bankruptcy. 
Giaitter  v.  Hewer^  7  71  R.  498.  If  the  debt  be  proved  to  have  existed 
before  the  act  of  bankruptcy,  its  continued  existence  up  to  the  act  will 
be  presumed ;  Jaokton  v.  Jnom,  2  Camp.  50. ;  unless  there  have  been 
intermediate  transactions  tending  to  defeat  the  presumption.  Gretfy  p. 
Price,  8  C.  4*  P.  48. 

It  must  appear  that  the  debt  was  contracted  while  the  party  was  a 
trader,  or,  if  contracted  before,  was  subsitHng  while  he  was  a  trader. 
Meggoi  V.  MUlt,  I  L(L  Raynu  286.  ;  Bmbe  v.  Grant,  9  Bmg.  121. 
Where  a  person  contracted  a  debt,  and  afterwards  became  a  trader,  and, 
the  debt  still  remaining  unpaid,  be  went  out  of  trade,  and  afterwards 
committed  an  act  of  bankruptcy,  a  commission,  founded  on  this  debt 
and  act  of  bankruptcy,  was  held  to  be  valid.  BaUlie  v.  Grant,  1  Clark 
4"  F,  238.  If  there  was  a  petitioning  creditor's  debt  at  the  time  of  the 
act  of  bankruptcy  on  which  a  commission  might  have  issued,  and  there 
was  a  petitionmg  creditor's  debt  still  existing  at  the  time  of  the  com- 
mission, it  does  not  signify  what  happened  in  the  interim  as  to  the  pay- 
ment of  the  first  debt ;  the  balance  throughout  continuing  sufficient  for 
a  petitioning  creditor's  debt.     Shaw  v,  Harvey^  M,  4*  J^"  526. 

Taking  a  security  of  a  higher  nature,  after  the  act  of  bankruptcy,  for 
a  debt  of  an  inferior  nature  contracted  before,  will  not  prevent  the 
original  debt  being  a  good  petitioning  creditor's  debt.  Amirote  v.  Clen- 
don^  2  Stra,  1042.  Nor  will  the  fact  that  the  debtor  has  become  insol- 
vent, and  included  the  debt  in  his  schedule.  Jel&t  v.  Mounijhrd,  4 
B.  4*  A,  256. ;  Ex  parte,  Shuttleworth,  2  Glyn,  ^  J.  68.  And  a  debt 
Upon  an  attorney's  bill,  not  signed  and  delivered  according  to  the 
statute,  is  sufficient.  Ex  parte  Sutton,  11  Vet.  163.;  Ex  parte  Howell, 
1  Rose,  312.  But  a  verdict  for  damages  in  an  action  lor  breach  of 
promise  of  marriage  does  not,  before  judgment,  constitute  a  debt.  Ex 
parte  Charles,  14  East,  197.  And  where  the  debtor  is  taken  in  execu- 
tion, there  is  no  good  debt  to  support  a  commission.  Cohen  v.  Cunning' 
ham,S  T.  R,  12.3.  .Taxed  costs  upon  a  judgment  as  in  case  of  a  nonsuit 
under  a  rule  of  court,  do  not  constitute  a  good  petitioning  creditor's 
debt ;  being  recoverable  only  by  attachment.  Ex  parte  Stevenson^ 
Mon,  4r  Mac,  263.  The  debt  must  be  a  legal  one  ;  therefore  a  pro- 
missory note  made  in  violation  of  the  statutes  for  the  protection  of 
the  Bank  of  England  cannot  be  proved  ;  Ex  parte  Randleton,  Mon,  4* 
Mac,  86. ;  and  consequently  cannot  form  a  petitioning  creditor's  debt. 

In  case  of  a  partnership,  an  account  rendered  and  balance  struck 
will  support  a  commission  ;  and  where  A.  advanced  200/.  to  B.  to  set 
up  traae,  and  it  was  agreed  that  A.  should  have  one-eighth  of  the 
profits,  it  was  held  that  this  advance  formed  a  good  petitioning  credi- 
tor's debt.     Ex  parte  Notley,  1  Mont,  4r  Ai/r,  46. 

Where  there  is  only  one  petitioning  creditor,  there  must  be  a  debt  to 
him  separately,  for  which  he  alone  might  maintain  an  action  at  law ; 
and  therefore  a  commission  cannot  be  supported  on  th^  petition  of  one 
of  two  partners,  to  whom  a  joint  debt  is  due.  Buckland  v,  Newtame, 
1  Taunt,  ^11.,  S.  C,  1  Camp,  474. 
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Wbore  the  petitioDiiig  creditor  is  ut%nee  of  another  bankrupt,  and 
the  debt  is  du^  to  him  in  that  character,  and  his  title  ccnnes  indiientalij 
in  questioDy  strict  evidence  of  his  title  as  assignee  roust  be  given  ;  Doe 
V,  LiiUm,  4  TaamL  741. ;  but  where,  in  an  action  by  such  aasigncc,  no 
notice  to  dispute  had  been  given  under  the  slafutej  the  de^Mitioas 
under  the  commission  were  held  evidence  of  debt  doe  to  the  petition* 
ing  creditor  in  the  character  in  which  he  claimed  it,  and  no  other 
evidence  of  the  first  bsnknmtcj  was  in  sndi  case  necessary,  Ska^ 
«•  Howard^  %B.SfC.  660.  So  where  the  petitioning  creditar^s  debt 
was  due  to  him  as  executor,  prooi  of  probate  would  not  be  neeessaiy 
under  such  circumstances,  rer  Abbott,  C.  J.,  t6.  See  also  Mutkrii  sl 
Drummond^\0B.l^C.l5^ 

Where  a  new  petitioning  creditor's  debt  has  been  substituted  under 
6  Geo.  4.  c.  16.  s.  18.,  it  is  sufficient  to  prove  the  petition  to  the  Chan- 
cellor  for  the  substitution,  the  Chancellor  s  order  referring  the  su^ 
fidency  of  the  debt  to  the  commissioner,  and  the  finding  c»f  the 
commissioner  thereon.  It  is  not  necessarv  to  produce  the  Chan- 
cellor's order  confirming  such  finding.  Bauielor  v.  VyMe^  1  M,  4*  ttok. 
331. 

Evidence  of  petitioning  creditor**  debt^  amount  of]  The  debt  of  the 
petitioning  creditor  must  amount,  if  it  is  to  one  creditor  or  one  firm,  to 
50/. ;  if  to  two,  to  70/. ;  if  to  more,  to  100/.;  5&6  Vict.  c.  122.  a. 9. 
100/.  in  notes,  bought  at  lOf.  in  the  pound,  is  a  sufficient  petition- 
ing creditor's  debt  to  the  larger  amount.  £x  parte  Lee,  1  P.  Wnu 
782.  Where  a  creditor  to  the  amount  of  112/.  after  notice  of  an  act 
of  bankruptcy  received  50/.^  it  was  held  that,  as  that  payment  was 
void,  there  was  still  a  good  petitioning  creditor's  debt,  itfoaa  o.  Shep^ 
herd,  6  T.  12.79.;  I  Buck,  283. 

Evidence  of  petitioning  creditor's  debt^^adwmuon  ofbankn^,']  The 
admissions  of  the  bankrupt  himself  are  frequently  given  in  evidence  to 
establish  the  petitioning  creditor's  debt.  Thus  an  entry  in  the  bank- 
rupt's books  ;  Waits  v.  Thorpe,  I  Cantp,  376. ;  or  an  account  signed  by 
him,  chargini;  himself,  Hoare  v,  Cory  ton,  4  Taunt,  560. ;  is  sufficient 
evidence  of  the  debt,  provided  it  be  shown  that  the  entry,  or  account, 
was  made  before  the  act  of  baakruptcy.  An  admission  by  the  bank- 
rupt of  the  debt,  made  after  the  act  of  bankruptcy  but  before  the 
issuing  of  the  commission,  is  not  evidence.  SmaUcomibe  v,  Bruges, 
M*CleL4S.,  S.C.  ISiVtcr,  136.  But  where  the  debt  was  founded 
on  a  bill  of  exchange  of  which  the  bankrupt  was  drawer,  it  was  hdd 
that  the  bankrupt's  declaration,  made  after  the  act  of  bankruptcy  and 
before  the  commission,  that  the  bill  would  not  be  paid,  was  admissible 
evidence  to  supply  the  proof  of  notice.     Brett  v,  Leve/t,  13  East,  213. 

Evidence  of  petitioning  creditor* s  debt — bil/s  of  exdutnge,and  debts 
due  on  credit^  As  a  bill  of  exchange  is  a  debt  trom  the  date  of  it  as 
against  the  drawer,  it  is  a  sufficient  petitioning  creditor's  debt,  though 
not  indorsed  to  the  creditor  tili  after  an  act  of  bankruptcy.  Maeartu 
V,  Barrow,  2  Stra.  949.  ;  Gimster  v.  Hewer,  7  T,  R,  498.  But  if 
the  creditor  be  indorsee,  it  must  appear  that  the  bUl  was  indorsed 
to  him  before  the  commission  issued.     Rose  v,  Rowcroft,  4  Camp,  245. ; 
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E»  parte  Batten^  1  Mont,  j-  B.  412.  By  6  Geo.  4%  c.  16.  8.  15.  (re- 
peated in  5  &  6  Vict.  c.  122.  8.  9.)  every  person  who  has  given 
credit  to  any  trader,  upon  valuable  consideration,  for  any  sum  payable 
at  a  certain  time,  which  time  shall  not  have  arrived  when  such 
trader  committed  an  act  of  bankruptcy,  may  petition,  or  join  in  peti- 
tioning, whether  he  shall  have  any  security  in  writing  or  otherwise,  for 
such  sum  or  not.  Where  A.  having  drawn  a  bill  in  fiivour  of  B.,  to 
whom  he  was  previously  indebted  in  that  amount,  committed  an  act 
of  bankruptcy  before  either  the  bill  was  due  or  had  been  presented  for 
acceptance,  it  was  held  that  such  bill  of  exchange  was  a  good  petition- 
ing creditor's  debt,  though  subsequently  to  the  commission  it  had  been 
duly  presented  to  and  paid  by  the  acceptors.  Ex  parte  Dauthaty 
4  B,  ^  A,  67.  Where  the  debt  was  an  acceptance  of  the  bankrupt,  and 
the  assignees  had  had  notice  to  prove  the  consideration,  it  was  held 
that,  though  they  were  not  bound  to  prove  the  consideration  until 
impeached,  yet,  not  having  adduced  any  evidence,  and  the  jury, 
from  circumstances  of  suspicion  attached  to  the  case,  having  found  a 
verdict  for  the  defendant,  the  court  would  not  disturb  that  verdict. 
Abraham  v.  George,  1 1  Frice^  423.  Two  persons  exchange  acceptances, 
and,  before  the  bills  are  mature,  one  of  them  commits  an  act  of  bank- 
ruptcy ;  this  is  not  such  a  debt  due  from  him  to  the  other  as  will 
austam  a  commission  before  the  other  has  paid  hia  own  acceptance. 
Sarratt  v,  Auttin,  4  Taunt,  200.  Interest,  where  not  expressed  in  the 
body  of  the  bill,  cannot  be  added  so  as  to  make  up  the  amount  of  the 
debt.  Camenm  v.  Smithy  2  B,  4r  A,  305. ;  Ex  parte  Burgess,  8  Taunt. 
660.  A  bill,  though  not  due  till  after  the  act  of  bankruptcy,  is  a  good 
petitioning  creditors  debt  to  support  a  commission  against  the  drawer ; 
and  the  rebate  of  interest  is  not  to  be  considered ;  for  it  is  a  present 
debt  to  the  amount.    Brett  v,  Levett,  13  East,  2ia 

Evidence  ofpetiHomng  creditor's  debt  —  prior  act  of  bankruptcy.]  By 
6  Oeo.  4.  c.  16.  s.  19.  no  commission  shall  be  deemed  invalid  by  reason 
of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petitioning  creditor, 
provided  there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such 
debt.  Before  this  statute,  though  the  bankrupt  himself  could  not,  yet 
a  debtor  to  the  estate  might,  in  an  action  by  the  assignees,  resist  the 
daun  and  defeat  the  commission  by  proof  of  an  act  of  bankruptcy 
prior  to  the  petitioning  creditor's  debt,  and  of  a  sufficient  debt  upon 
which  a  commission  might  be  supported.    Eden,  43. 

Evidence  of  trading.]  By  6  Oeo.  4.  c.  16.  8.  2.  it  is  enacted,  that  all 
bankers,  brokers,  and  persons  using  the  trade  of  scrivener  receiving 
other  men's  monies  or  estates  into  their  trust  or  custody,  and  persons 
insuring  ships,  or  their  freight,  or  other  matters,  against  perils  of  the 
seas ;  warenousemen,  wha^ngers,  packers,  builders,  carpenters,  ship- 
wrights, victuallers,  keepers  ot  inns,  taverns,  hotels,  or  coffee-houses, 
dyers,  printers,  bleachers,  fullers,  calenderers,  cattle  or  sheep  salesmen, 
and  all  persons  using  the  trade  of  merchandise  by  way  of  bargaining, 
exchange,  bartering,  commission,  consignment,  or  otherwise,  in  gross 
or  by  retail,  and  all  persons  who,  either  for  themselves  or  as  agents  or 
fectors  for  others,  seek  their  living  by  buying  and  selling,  or  by  buying 
and  letting  for  hire,  or  by  the  workmanship  of  goods  or  commodities, 
shall  be  deemed  traders  liable  to  become  bankrupt ;  provided  that  no 
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farmer,  grazier,  common  labourer,  or  workman  for  hire,  leeeirer-geDcral 
of  the  taxes,  or  member  of  or  subscriber  to  aoy- incorporated  commcf^ 
cial  or  tnuUng  companies  established  by  charter  or  act  of  parUamenl^ 
shall  be  deeirodf  as  such,  a  trader  liable  by  virtoe  of  this  act  to  beeome 
bankrupt. 

By  5  A  6  Vict,  c  122.  s.  10.  liTetyHstable  keepers,  coadi-proprie- 
tors,  carriers,  ship-owners,  auctioneers,  apothecaries,  niarkefe-faraeners, 
cow-keepCTB,  brick-makers,  alum-ottkers,  lime-burners,  and  imllera^  are 
to  be  deemed  traders  within  the  bankrupt  laws. 

The  bankrupt  act  applies  to  aliens,  denizens,  and  women ;  and  a 
feme  covert  may  be  a  bankrupt,  whenever  she  can  by  law  be  a  sole 
trader  apart  from  her  husband.  Lamev,  PhUUpi,  3  jBurr.  1776. ;  Ex  parte 
Franks,  7.  Bing,  762.  A  commission  against  an  infimt  is  void,  and  not 
merely  voidable.    Belton  v.  Hodges,  9  B'mg,  .%5. 

Evidence  of  a  trading  which  ceased  before  the  statute  took  effisct, 
will  not  support  a  commission  of  bankrupt  issued  after  that  time ; 
Surteei  v,  Ellison,  9  B,^  C.  750. ;  but  evidence  of  a  trading  before  the 
statute  is  admissible  to  show  quo  ammo  acts  were  done  after  the  statute. 
Worth  V.  Budd,  ftB.i^  Ad.  172. 

Declarations  of  the  bankrupt,  made  before  the  bankruptcy,  have  been 
admitted  to  prove  the  trading  in  an  action  brouj^t  by-  him  amnst  the 
assignees  to  dispute  the  comroibsion.  Parker  v.  Bmer,  \M,SfB,9, 
But  in  an  action  by  the  assignees  against  a  third  perscm,  such  evidence 
was  held  by  Best  C.  J.  clearly  inadmissible.  Bromley  v.  JSng,  JS.j*  AT. 
2*28.  Where  the  question  was  as  to  the  intention  with  which  the  party 
had  made  certain  purchases,  his  declarations  at  the  time  of  the  pur- 
chase of  the  goods  as  to  the  mode  in  which  he  intended  to  dispose 
of  them  are  admissible  to  prove  the  trading.  Crole  v,  Halfkwi^kt^  3 
Stark.  56. 

Evidence  of  trading  —  what  persons  are  traders  wiiian  the  geaefol 
words  of  6  Geo.  4.  c.  16.  i.  2.]  To  prove  a  person  a  trader  within  the 
general  words  of  the  act,  evidence  m  both  buying  and  aelling  is  neces- 
sary. Eden,  3.  But  where  the  buying  is  proved,  the  intention  to  sell 
again  may  be  proved  by  the  declarations  as  well  as  the  acts  of  the  bank- 
rupt. Gale  V.  Half  knight,  3  Stark.  56. ;  MU&ken  v.  Brandon,  IC.^  P. 
380.  The  quantum  of  dealing  is  immatoial,  when  coupled  with  the  inten* 
tion  to  continue  it.  Patnum  v.  Favghan,  I  T.  R.  572. ;  Newiaad  o.  B^, 
HoU^  N.  P.  C.  22U  Thus  the  purchase  of  one  lot  of  timber,  and  the  side 
of  a  portion  of  it,  will  make  a  man  a  trader.  Holroyd  v.  Gwynne, 
2  Taunt,  176.  But  such  occasional  acts,  as  a  schoolmaster  selling 
books  to  his  own  scholars  only ;  Valentine  v,  Faughan,  Peake,  76. ;  a 
colonel  of  a  fencible  regiment  selling  horses  occasionally  at  Tattersall'a ; 
Ex  parte  Blackmore,  6  Ves,  3. ;  or  a  person,  who  keeps  hounds,  buying 
dead  horses,  and  selling  the  skins  and  bones ;  Suntmersett  v.  Janais^  3  J^. 
4*  B.,  2.,  S,  C.  6  B.  Moore,  56.,  are  not  alone  evidence  of  trading.  And 
where  a  person  buys  more  of  an  article  than  he  wants,  and  sells  the  sur- 
pluH,  he  Joes  not  thereby  become  a  trader.  Newland  v.  Bell,  H<Ui,N.  P.C. 
222.  Nor  a  farmer  buying  and  selling  articles  incidental  to  the  oocttp»> 
tion  of  his  farm ;  as  where  a  fanner  buys  pigs,  feeds  them  on  bis  stubbles, 
and  resells  them,  some  after  a  week,  some  after  longer  perioda.  Patten 
fi.  Browne,  7  Taunt.  409.;  Martin  v.  Nightingale,  S  Jaing,  421.  But 
where  a  farmer  bought  horses  unfit  for  fanning,  tmd  resold  thttn,  and 
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avowed  hia  intention  to  take  out  a  license  and  become  a  horse-dealer, 
these  facts  were  held  to  be  evidence  of  trading.  Wright  v,  Bird^  1  Pricey 
90.  A  drawing  and  re-drawing  of  bills  of  exchange  and  promissory 
notes,  if  there  he  a  continuation  of  it  with  a  view  to  gain  a  profit  on 
the  exchange,  is  a  trafiicking  in  exchange  and  a  trading.  Richardson  v, 
Bradahaw,  1  Alk^  128. ;  Hankey  v,  Jonet,  Cowp,  745.;  Edefiy  4.  Where 
the  business  of  brickmaking  was  carried  on  as  a  mode  of  enjoying  the 
profits  of  a  real  estate,  it  would  not,  before  5  &  6  Vict.  c.  122.,  have 
made  the  party  liable  to  the  bankrupt  law,  unless  carried  on  substan- 
tially and  mdependently  as  a  trade.  Patd  v,  DowUng^  M,  4*  M,  263. ; 
Heane  v,  Rogerty  9B.^C.  577. 

'  Whether  a  trader  who  has  ceased  to  buy,  but  is  selling  off  his 
stock,  is  liable  to  a  commission,  depends  upon  the  circumstance  whether 
there  be  an  intention  to  resume  the  trading ;  which  is  a  question 
for  a  jury.  E^e  parte  Patertom,  I  Am^,  402.  Edeiiy  5,  If  a  man  has 
carried  on  a  manufiictory,  his  ceasing  actually  to  work  it  does  not  for 
that  reason  make  him  cease  to  be  an  object  of  the  bankrupt  laws,  if  he 
continues  to  solicit  orders,  and  holds  himself  out  to  the  world  as 
capable  of  executing  orders  in  the  course  of  his  trade,  Wharam  r. 
Htmtiedgey  b  E$p.  fM.  And  where  a  person  was  proved  to  have 
been  a  trader  by  buying  and  selling  fish  during  one  season,  Lord  Ellen- 
borough  sMd  that  it  must  be  presumed  he  still  carried  on  his  business 
in  the  usual  way,  and  continued  a  trader  down  to  the  time  of  his  bank- 
ruptcy. Hearaiy  v.  Birch,  3  Camp.  233. ;  Paul  o.  Dow&ng,  M.  4*  M. 
268.  Where  business  had  been  carried  on  by  one  party  in  partnership 
with  anoth^,  which  partnership  bad  been  dissolved  some  years  before, 
and  no  act  of  tradmg  had  been  done  for  two  or  three  years  before  the 
time  when  the  petitioning  creditor's  debt  accrued,  but  the  coneems  had 
not  been  ultimately  wound  up  and  part  of  the  stock  still  remained  in 
the  warehouse  of  the  parties  undisposed  of,  the  jury  found,  under  the 
direction  of  the  court,  that  the  trading  continued.  ETecuiortcfBack" 
home  V,  Terleton,  coram  Lord  Ellenlx>rough  C.  J.,  2  Stark.  Kv.  143., 
\9t  ed.  An  executor  disposing  of  his  testator's  stock  is  not  a  trader, 
thongh  he  purchase  other  articles  to  make  it  marketable ;  but  if  he  in- 
creases the  stock,  and  continues  to  sell,  he  becomes  a  trader.  Ex  parte 
NtOt,  1  Atk.  102.;  Ex  parte  Garland,  10  Ve*.  120. ;  JRTdbi,  5.  Where 
a  testator  directs  his  tnule  to  be  carried  on  after  his  death,  that  part  of 
his  property  only  will  be  liable  in  case  of  bankruptcy,  which  he  has 
directed  to  be  embariied  in  the  trade.  Thompion  v.  Andrews,  I  Af.4' 
jr.  116. 

An  illegal  trading  will  support  a  commission.  Cobb  v,  Svmonds,  5  B, 
4*  il.  516.  As  the  trading  of  a  clergyman  ;  Ex  parte  Meymot,  1  Atk. 
196. ;  or  of  a  smuggler.    S,  C.  i6.  199. 

Under  the  general  statement  in  the  commission  that  the  bankrupt 
got  his  living  by  bu}'ing  and  selling,  any  species  of  trading  may  be  given 
in  evidence.  Hale  v*  Small,  2  B,  4r  B,  25.  And  where  the  bankrupts 
were  described  as  "  bankers,  being  traders  according  to  the  statute,"  it 
was  held  that  the  word  *'  bankers"  might  be  considered  only  a  descrip- 
tion of  the  person.    Bemascom  v.  Farebrother,  10  B.  4*  ^*  ^9* 

Evidenee  of  tradtng-^what  persons  are  within  the  particular  words  of 
6  (reo,  4.  c.  16. 1. 6.]     A  pawnbroker  is  a  **  broker*'  within  the  statute. 
BawUnson  o.  Pearson,  5B.4r  A,  \2if.    So  a  shipbroker.   Pott  v.  Tkimer, 
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6  Bmg,  702.  Whether  an  insuraooe  broker  be  witfain  the  same  term 
has  not  been  determined  ;  Ex  parte  Sieptms,  4  Madd.  256. ;  PoU  r. 
Twrtier,  6  Bmg.  708.;  it  is,  however,  probable,  that  whenever  it  becomes 
necessary  to  determine  the  point,  it  will  be  resohred  in  dbe  affirma* 
tive;  see  Eden,  7.  In  order  to  mtke  a  man  a  money  scrivener,  it  OMst 
be  an  occupation  to  which  be  resorts  in  order  to  gain  his  living.  To 
the  course  of  this  occupation  he  most  receive  other  men's  monies  info 
his  trust  or  custody.  He  must  carry  on  the  business  of  being  trusted 
with  other  people's  monies  to  lay  out  for  them  as  occasion  oAfs. 
Adam*  o.  Maihn^  3  Camp.  534. ;  Loti  v.  MehUie,  3  Sadi,  K.  B.  346., 
S.  C.  3  3f  .  4*  G,  40.  The  keeper  of  a  private  lodging  houae,  who 
buys  provisions  for  his  lodgers  and  charges  a  profit,  is  an  "hotel- 
keeper*  within  the  above  section.    Stmik  v.  Seoti^  9  Bmg.  14. 

Evidence  of  aci  of  bamkrmdcy  wtder  sUd.  6  Geo.  4.  c.  16.]  By  this 
statute,  sect.  3.,  it  is  enacted  tbat»  if  any  such  trader  shall  depart  the  leaha, 
—  or  being  out  of  this  realm  sfattll  remain  abroad.  —  or  depart  from  hk 
dwelling-house, — or  otherwise  absent  himsdf, — or  b^gin  to  keq>  bis 
house, — or  suffer  himself  to  be  arrested  for  any  debt  not  due,-* or 
yield  himself  to  prison,  —  or  suffer  himself  to  be  outlawed,  —  or  pro- 
cure himself  to  be  arrested,  —  or  his  goods,  money,  or  chattels,  to  be 
attached,  sequestrated,  or  taken  in  execution,— or  make,  or  cause  to  be 
made,  either  within  this  realm  or  elsewhere,  any  firaudulent  grant  or 
conveyance  of  any  of  his  lands,  tenements,  goods,  or  chattda, — or 
make,  or  cause  to  be  made,  any  finudulent  surreuder  c»f  any  of  his 
copyhold  lands  or  tenements, — or  make,  or  cause  to  be  made,  any 
fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattds,  — 
every  such  trader,  doing,  suffering,  procuring,  executing,  permitting, 
makm^  or  causing  to  be  made,  any  of  the  acts,  deeds,  or  matters  afore- 
said with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy. 

By  section  4.,  where  any  trader  shall  execute  any  conveyance  or 
assignment  by  deed  to  a  trustee  of  all  his  estate  and  effects  for  the  be^ 
nefit  of  all  his  creditora,  the  execution  shall  not  be  deemed  an  act  o( 
bankruptcy,  unless  a  commission  issue  against  him  within  six  calendar 
months  from  the  execution  thereof  bv  such  trader ;  provided  that  such 
deed  be  executed  by  such  trustee  within  fifteen  days  after  the  execution 
thereof  by  the  trader,  and  that  the  execution  by  such  trader  and  trustee 
be  attested  by  an  attorney  or  solicitor,  and  notice  be  given  within  two 
months  after  the  execution  thereof  by  such  trader,  in  case  such  trader 
reside  in  London  or  within  forty  miles  thereof,  in  the  London  Gazette 
and  also  in  two  London  daily  newspapers  ;  and  in  case  such  trader  does 
not  reside  within  forty  miles  of  London,  then  in  the  Gazette^  and  also  in 
one  London  daily  newspaper  and  one  provincial  newspaper  published 
near  to  his  residence ;  and  such  notice  shall  contain  the  date  and  exe- 
cution of  the  deed,  and  the  name  and  place  of  abode  of  every  such 
trustee,  and  of  such  attorney  or  solicitor. 

By  section  5.,  if  any  such  trader,  having  been  arrested  or  committed 
to  prison  for  debt,  or  on  any  attachment  for  non-payment  of  money, 
shall  upon  such,  or  any  other  arrest  or  commitment  for  debt,  or 
non-payment  of  money,  or  upon  any  detention  for  debt,  lie  in  prison 
for  twenty-one  days ;  or,  having  been  arrested  or  committed  to  prison 
for    any  other  cause,   shall  lie  in  prison   for  twenty-one  days  afte 
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any  detainer  for  debt  lodged  against  him  and  not  discharged,  he  shall 
be  deemed  to  have  thereby  committed  an  act  of  bankruptcy ;  or  if  any 
such  trader,  having  been  arrested  or  detained  for  debt,  snail  escape  out 
of  custody,  he  shall  be  deemed  to  have  thereby  committed  an  act  of 
bankruptcy  from  the  time  of  such  arrest  or  detention. 

By  section  6.,  if  any  such  trader  shall  file,  in  the  office  of  the  Lord 
Chancellor's  secretary  of  bankrupts,  a  declaration  in  writing  signed  by 
him,  and  attested  by  an  attorney  or  solicitor,  that  he  is  msolvent  or 
unable  to  meet  his  engagements,  the  secretary,  or  his  deputy  shall  sign 
a  memorandum  that  such  declaration  hath  been  filed ;  which  memo- 
randum shall  be  authority  for  the  printer  of  the  I^mdon  Gazette  to 
insert  an  advertisement  o(  such  declaration  therein ;  and  every  such 
declaration  shall,  after  such  advertisement  inserted  as  aforesaid,  be  an 
act  of  bankruptcy  committed  by  such  trader  at  the  time  when  such  de. 
claration  was  filed  ;  but  no  commission  shall  issue  thereupon  unless  it 
be  sued  out  within  two  calendar  months  next  after  the  insertion  of  such 
advertisement,  and  unless  such  advertisement  shall  have  been  inserted 
in  the  London  Craxette  within  eight  days  after  such  declaration  was 
filed.  By  the  same  section,  the  Gaxette  containing  such  advertisement 
shall  be  evidence  of  such  declaration  having  been  filed.  And,  by  section 
7.,  the  declaration  having  been  concerted  between  the  bankrupt  and  any 
creditor,  or  other  person,  shall  not  invalidate  the  commission. 

By  section  8.,  a  trader,  after  a  docket  struck  against  him,  compound- 
ing with  the  person  who  struck  the  same,  whereby  such  person  may 
receive  more  m  the  pound  than  the  other  creditors,  is  guilty  of  an  act 
of  bankruptcy. 

By  section  10.,  a  trader  having  privilege  of  parliament,  not  paying  or 
compounding  to  the  satisfaction  of  his  creditor  and  also  entering  an 
appearance  to  the  action  within  one  month,  is  guilty  of  an  act  of 
bankruptcy.  And,  by  section  11.,  a  trader,  having  privilege  of  parlia- 
ment, disobeying  the  order  of  an v  court  of  equity,  or  in  bankruptcy,  or 
lunacy,  for  payment  of  money  after  service  and'  peremptory  day  fixed, 
is  guuty  of  an  act  of  bankruptcy. 

With  regard  to  all  the  acts  enumerated  in  sect.  3.,  they  must,  io 
order  to  constitute  acts  of  bankruptcy,  be  done  with  the  intent  to 
defeat  or  delay  creditors ;  and  this  intention  may  be  either  inferred  from 
the  act  itself,  as  a  necessary  consequence  of  it,  or  shown  by  other  cir- 
cumstances accompanying  the  act,  or  proved  by  the  admissions  or 
declarations  of  the  bankrupt ;  and  it  has  been  deoded  that  such  decla- 
ration need  not  be  contemporaneous,  if  it  be  so  connected  as  to  be 
part  of  the  ret  gesta,    Rouch  v.  Great  Western  Railway  Co,,  I  Q,B,  51, 

The  act  must  be  within  twelve  calendar  months  before  the  fiat ; 
5  &  6  Vict,  c  182.  8. 7. ;  and  by  the  same  statute,  necu  8.,  an  act  con* 
certed  between  the  bankrupt  and  bis  creditor,  or  other  person,  will  sup- 
port a  fiat. 

The  most  important  decisions  with  regard  to  the  above  acts  of  bank* 
ruptcy  will  now  be  noticed. 

Evidence  of  act  of  bankruptcy  —  departing  the  realm.]  It  must  be 
shown  that  the  trader  departed  the  rodm  with  intent  to  delay  his  ere* 
ditors ;  and  therefore,  though  the  creditors  be  in  fact  delayed,  yet  if  the 
intent  b  wanting,  there  is  no  act  of  bankruptcy.     Warner  v.  Barber^ 
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HoU,  X.P.C.  175. ;  Wmdkam  v.  PaUrmm^  1  Simrk.  14S.  But  where  the 
departing  the  reahn  must  neoesRarily  cmiw  a  deby,  it  will  be  an  act  of 
bookruptcy ;  for  a  penoa  imist'be  lapposed  to  foresee  and  ioteod  the 
necebsary  consequence  of  his  own  acts.  Bamubottam  a.  Lemm^  1  Camp, 
280.  Therefore  where  a  trader  went  abroad  in  eooseqaenoe  of 
having  killed  his  wife,  it  was  hdd  an  act  of  bankraptcy.  IFoodkrV 
case,  B,  N»P,  30. ;  and  see  AaaKertr.  Poreoa,  Vermm  vJJmiuy^  Co.  B.  I*» 
111.  Where  a  trader  departed  the  reaim  leavii^  a  ktter  behind  him, 
and  on  the  foUowing  day  wrote  another  letter  from  Calais,  it  was  held 
that  both  letters  were  admissible  to  show  with  what  intention  he  do> 
parted  Bawwn  v,  Haigh,  2Bmg.  99. ;  Bidley  «.  Gyde,  9Bm^.  SMl 
Going  to  Ireland  is  a  deputing  the  realm.  WiUmmM  «.  Kmrn^  1  Tlmaf. 
270. 

Evidence  of  ad  of  hamkrwptcjf  —  deptaUng  fiom  kit  duvJHng  ipa».} 
Notwithstanding  a  decision  to  the  contrary  in  Bammrdv.  Vmnghmt^ 
8  T.  R,  149.,  it  is  now  settled  that  actual  delay  need  not  be  proved  ;  an 
vUeni  to  delay  is  sufficient.  BoberUon  v.  Uddell,  9  Batiy  4^7.  Even 
where  a  trader  departed  under  a  mistaken  idea  that  an  ofiicer,  who 
called,  had  a  writ  for  him,  it  was  held  an  act  of  bankrupCcjr.  Ex  jmte 
Bamfordy  15  Ve»»  449.  Where  the  act  of  departing  is  eqmvocal,  it  is  a 
question  for  the  jury  whether  it  was  with  intent  to  delay  creditora  ;  as 
where  two  partnen  left  their  shop,  stating  their  purpose  to  be  to  get 
some  bilb  aiscounted,  and  telling  their  shopman,  if  any  creditor  called, 
to  make  an  excuse.  In  this  case  the  jury  found  the  intent;  no  evidence 
being  given  of  an  intent  to  discount  the  bills.    Deffle  a.  Detmiget^ 

8  TauiU.  671. ;  Aldridge  a.  Irekmd,  cited  1  Taumi.  27S.  A  trader  who 
has  no  settled  house  or  counting-house,  but  takes  up  a  temporary 
abode  at  a  public-bouse  in  the  place  to  which  his  business  carries  him, 
commits  an  act  of  bankruptcy  by  departing  from  such  publie4ioiise 
with  intent  to  delay  his  creoitore.    Hoiroyd  v.  Owytme^  2  Tatmi,  176L 

In  order  to  prove  the  intent  with  which  the  bankrupt  departed 
from  his  dwelling-house,  evidence  of  what  he  said  is  admissible  as 
part  of  the  rc$  getta.  Ambrote  v.  Clendon,  Hardw,  267.  There  are 
many  oises  to  shew  that  the  declaration  ought  to  be  one  made  at  the 
time  of  the  act,  or,  at  all  events,  so  near  it  as  to  form  partt>f  one  and 
the  same  transaction.  But  it  has  been  more  recently  held  that,  though 
concurrence  of  time  is  material  to  shew  the  connection  between  the 
act  done  and  the  expressed  intention,  it  is  not  essential.  Rouek  a. 
Great  Wesiem  Railway  Co.,  1  Q.  B.  51.  Thus  the  declarations  of  the 
bankrupt  after  bis  return  home,  as  to  the  reason  of  his  absence,  have 
been  admitted;   Baieman  a.  BaUev,  5  T.  R.  512.;  Rktby  a.  G^, 

9  Bkig,  S49. ;  or  before  leaving  his  home ;  Smith  a.  Cramer^  1  Niew  Gi. 
585.  The  declaration  of  the  bankrupt  that  he  departed  to  avoid  a  writ 
is  evidence  of  an  act  of  bankruptcy,  without  proof  of  the  writ,  the 
debt,  or  even  the  existence  of  creditora.  Kewwum  v,  Sireick,  M,  4*  If. 
338. ;  accord.  Roudi  v.  Greai  Wetiem  Rtdlway  Co.,  swprd,  p.  538. 


Evidence  of  act  of  hankrnpicy —  oikerwi$e  abteniing  AtmsejfH  It  has 
been  held  si&cient  evidence  of  the  trader  absenting  himself  to  show 
that,  after  being  arrested,  he  fled  from  the  officer  mto  the  house  of 
another  person,  where  the  door  was  fastened,  and  the  officer  not  per- 
mitted to  enter ;  and  that  he  said  he  remained  there  for  foar  of  other 
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creditors.  Bay^y  v.  Schofield,  1  M.  4*  S.  338.  So  where  the  trader  . 
went  into  the  back  shop  of  a  neighbour's  house  to  avoid  an  officer, 
who,  he  said,  had  a  writ  against  him*  Chenoweth  v.  Hay,  Id,  676. ; 
and  see  Wiiton  v.  Norman^  1  Etp,  334.  And  again,  where  a  trader  left 
his  countin^Jkouae,  to  which  he  never  returned,  taking  away  his 
books  with  him,  and  went  to  his  country-house  where  he  slept  two  or 
three  nights  afterwards,  he  was  held  to  have  committed  an  act  of  bank* 
ruptcy.  Judme  v.  Da  Cotsen,  1  New.  Rep,  234.  So  where  there  were 
two  partners,  one  of  whom  resided  in  Manchester  and  the  other  in 
London,  and  the  London  partner  having  left  his  house  without  intent 
to  delay  his  creditors,  and  having  been  a  few  days  on  a  visit  at  Man* 
Chester,  both  of  them  left  their  counting-house  there  to  avoid  an  arrest, 
carrying  with  them  their  books  of  accounts ;  this  was  held  an  act  of 
bankruptcy.  Spencer  v.  Billing^  3  Camp,  312.  And  where  a  trader 
abstained  from  goin^  to  a  place  to  make  an  inquiry  as  to  an  execution 
against  him,  to  which  he  would  have  gone  but  for  fear  of  an  arrest, 
this  was  held  to  be  ''an  absenting  himself."  RoUon  v.  Bolls,  9  Bing. 
648.  According  to  the  decisions  **  absenting  himself  has  hitherto 
been  confined  to  the  case  of  a  party  absenting  himself  from  his  own 
regular  place  of  business  at  which  a  man  woiud  be  expected  to  be,  or 
from  one  or  more  particular  creditors  at  some  other  place.  Per  Curiam 
Bemascofd  o.  Farebrother^  \0  B,4r  C.  556,  It  has  been  said  that  no 
case  has  yet  gone  the  length  of  deciding  that,  where  the  appointment  is 
to  meet  the  creditor  at  his  (the  creditor's)  place  of  residence,  and  the 
debtor  breaks  that  appointment,  such  conduct  amounts  to  an  act  of 
bankruptcy.  Per  Pance  J.,  Ijee*  v,  Marlon,  1  M,  4r  Bob,  212. ;  but  see 
Bobton  V,  BoUt,  9  Bing,  648.,  Bematcam  v,  Farebrother,  10  B,  4*  C,  556. 
Where  a  trader,  who  was  in  the  habit  of  attending  the  Ropral  Exchange, 
left  it  on  se^ig  one  of  his  creditors  whom  he  had  appomted  to  meet 
there,  desiring  a  friend  to  say  he  was  not  there,  it  was  held  an  act  of 
bankruptcy.  GU&ngham  v,  Laing,  6  Taunt,  532.  But  where  a  trader 
who,  on  being  arrested,  had  obtained  his  liberty  upon  a  promise  to  attend 
and  execute  a  bail-bond,  did  not  attend,  it  was  held  not  an  act  of  bank* 
niptcy.  Schooling  v,  Lee,  3  Sttark,  149.  With  regard  to  a  mere  failure  to 
keep  an  appointment  with  a  creditor,  the  authorities  do  not  agree ;  in 
Tucker  o.  JoncM,  2  Bing,  2. ;  S,  C,  9  B,  Moore,  24.,  the  court  of  Com- 
mon Pleas  considering  it  not  an  act  of  bankruptcy ;  while  in  Bobhuou 
V,  Carrmgton,  1  Mont,  Sf  Ayr,  12.,  the  Master  of  the  Rolls  expressing  a 
contrary  opinion.  It  is  in  fact  a  question  depending  on  intention.  See 
JSx  parte  Laverukr,  2  JIf.  4*  ^4. 1 1.  And  a  fiulure  to  keep  appointments 
to  settle  with  creditors  at  specified  times  and  places,  with  intent  to 
delay  payment,  was  held  to  be  clearly  an  act  of  bankruptcy  in  Buuell 
V,  Belly  \0M,  4*  fr.340.  Where  the  trader  was  informed  by  the 
attorney  of  the  petitioning  creditor  that  he  had  delivered  a  warrant  to 
arrest  him  to  an  officer,  and  was  advised  by  him  to  repair  to  his  office 
to  avoid  a  public  arrest,  which  the  trader  did,  it  was  held  no  act  of 
bankruptcy.  MilU  v,  Elton,  S  Price,  142.  It  is  immaterial  whether  a 
creditor  was  actually  delay^  or  not.  Chenoweth  v.  Hay,  1  M,  4r  S. 
676. 

Evidence  cf  act  of  bankruptcy  —  begin  to  keep  hit  house,]  It  was  for^ 
merly  thought  that  in  order  to  prove  a  beginning  to  keep  house,  with 
intent  to  delay  creditors,  an  actual  denial  of  a  cr^itor  must  be  proved  ; 
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Garret  v.  Moule,  5  T,  R,  575. ;  but  it  is  now  settled  that  such  actual 
denial  is  only  one  mode  of  proof  by  which  the  act  of  bankruptcy  may 
be  established,  and  that  it  may  be  proved  by  any  evidence  to  tlie 
same  effect.  Thus  where  a  trader  withdraws  from  his  counting-house 
on  the  ground  floor  to  his  parlour  up  stairs  for  privacy  and  seclusion* 
and  with  a  view  to  avoid  tne  fair  Importunity  and  personal  solicitation 
of  his  creditors,  it  is  an  act  of  bankruptcy.    Dudley  v.   Vamghan, 

1  Camp,  271. ;  and  see  jR.  v.  BM,  cited  \  M,^  S,  354. ;  Uoyd  v. 
Heathcote^  2B,^B.3S8.;  Key  v.  Shaw,  SBing.  321.  Where  the 
partners  in  a  banking-house  reside  in  the  same  place  in  which  the  bank 
18  situated,  and  they  close  the  windows  and  shutters  of  the  bank  during 
hours  of  business,  this  is  **  a  beginning  to  keep  bouse."  Cummmg  v. 
Baily,  6  Bing.  363.  But  it  is  not  an  act  of  bankruptcy  in  those  part- 
ners who  are  not  resident  in  the  same  place.  Mtlls  v,  Bennett^ 
2M.^S.  556. ;  Ex  parte  Mavor,  19  Fes,  543. ;  Hawkku  v.  WkUten^ 
10 B,S^  C,2\l,  A  mere  direction  given  by  a  trader  to  deny  him  is 
not  an  act  of  bankruptcy,  unless  that  direction  be  followed  bv  an  actual 
denial,  or  by  his  concealing  himself,  or  by  some  other  act  which  is  evi- 
dence of  a  beginning  to  keep  house.  FUher  v,  Boucher,  10  J9.  4*  ^• 
705.  And  where  a  trader,  having  been  arrested  on  the  20th  of  May, 
desired  his  servants  not  to  let  into  the  house  any  person  whom  they 
did  not  know,  and,  on  the  morning  of  the  21st,  the  doors  of  the 
house  were  kept  shut,  and  no  person  was  admitted  without  it  being 
ascertained  who  he  was,  it  was  held  an  act  of  bankruptcy,  though 
no  creditor  was  actually  denied.  Harvey  v,  Ramsbottom^  1  B.^  C, 
55.  If  a  trader  secretes  himself  in  the  bouse  of  a  friend  where  he 
is  lodging,  and  where  persons  are  in  the  habit  of  calling  upon  him,  it  is 
an  act  of  bankruptcy.  Curteit  v.  Wilies,  B.  4-  M,  58. ;  S.C.^D,^  R, 
224.  And  though  the  trader  was  seen  by  the  creditor  at  the  time  of 
the  denial,  it  is  still  an  act  of  bankruptcy.  Ejc  parte  Bamfard,  15  Vet, 
451.  Where  a  trader  gives  a  general  order  to  be  denied,  and  is  denied 
to  a  particular  creditor,  it  is  such  a  beginning  to  keep  house  as  will 
constitute  an  act  of  bankruptcy,  though  the  trader  immediately  over- 
takes the  creditor,  and  tells  him  he  is  not  afraid  of  him  but  of  another 
creditor.   Mucklow  v,  May^  1  Taunt,  479. ;  and  see  Colkett  v.  Freeman^ 

2  T,  R.  59.  It  must  be  proved  that  the  order  to  deny  was  given  by  the 
trader.  Dudley  o.  Vaughan,  1  Camp,  211,  \  Ex  parte  Fogter,  17  Vei,  416. 
But  if  a  trader  in  his  own  house  hears  himself  denied  to  a  creditor,  and 
does  not  come  forward,  this,  if  done  with  an  intent  to  delay  creditors, 
is  an  act  of  bankruptcv,  though  he  has  given  no  directions  to  be  denied. 
SmUh  V,  Moon,  M,Sf  M,  458. 

In  answer  to  this  general  evidence  of  denial  it  may  be  shown  that 
the  order  was  not  given  with  intent  to  delay ;  as  that  it  was  to  deny 
the  trader  to  any  one  who  should  come  whilst  he  was  at  dinner,  or 
engaged  in  business.  Shew  v,  Thornton,  Holt,  N,  P,  C,  159. ;  Lloyd  v, 
HeaSicote,  2  B,Sf  B,  392.  A  simple  denial  to  a  creditor  is  not  enough 
to  make  a  trader  a  bankrupt ;  he  may  order  himself  to  be  denied  at 
unseasonable  hours,  as  at  night,  and  on  other  occasions  which  may  be 
easily  imagined,  without  meaning  to  delay  the  creditor,  and  therefore 
without  committing  an  act  of  bankruptcy.  Per  Lord  Ellenborough 
G.  J.,  Smith  V,  Currie,  3  Camp.  350. ;  Ex  parte  Preston,  2V.^  B,  312. 
But  where  a  trader  ordered  his  servant  to  say,  if  any  creditors  odled, 
that  he  was  not  at  home,  and  he  was  accordingly  denied,  being  ill  in  bed 
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at  the  time,  it  was  held  that  it  was  properly  left  to  the  jury  whether 
this  was  an  act  of  bankruptcy,  and  that  they  were  warranted  in  finding  it 
so ;  the  creditor  should  have  been  informed  that  the  trader  was  at 
home  but  ill.    Lazarus  v.  Weuthman,  5  B.  Moore,  313. 

Evidence  of  act  of  bankruptcy — fraudulent  conveyance,  ^c]  By  th6 
6  Geo.  4.  (sec.  3.)  two  descriptions  of  fraudulent  transactions  are  made 
acts  of  bankruptcy,  viz.  any  fraudulent  grant  or  conveyance  of  any  of 
the  trader's  lands,  tenements,  goods,  or  chattels,  and  also  any  fraudu- 
lent gift,  delivery,  or  transfer,  of  any  of  his  goods  or  chattels.  A  bill  of 
exchange  is  a  chattel  within  the  above  section.  Gumming  v.  BaUy^ 
6  Bmg,  363.  A  fraudulent  delivery  of  goods  will  not  be  an  act  of 
bankruptcy,  unless  it  is  in  the  nature  of  a  gift  or  transfer ;  so  that 
where  goods  are  removed  with  intent  to  delay  a  creditor,  but  the  party 
in  whose  custody  they  are  placed  has  no  claim  given  to  him  over  them, 
this  is  not  an  act  of  t»ukruptcy.  Cotton  v.  Jame$,  M,  4*  M,  273.  As 
the  acts  which  have  heretofore  been  determined  to  be  fraudulent 
preferences  will,  under  the  latter  of  these  provisions,  be  henceforth 
considered  as  acts  of  bankruptcy,  and  as  the  doctrine  relating  to 
fraudulent  preference  by  deed  applies  likewise  to  all  fraudulent  pre- 
ferences, it  will  be  most  convenient  to  consider  them  together.  Eden, 
25.  It  should  be  observed  that  a  creditor  who  has  executed,  or  been 
privy  to,  or  acted  under,  the  fraudulent  deed,  cannot  set  it  up  as  an  act 
of  bankruptcy.  Bamford  v.  Baron,  2  T,  R,  594.  (n.)  ;  Jackson  v,  Irvin, 
2  Camp.  49. ;  Tope  v.  HocJInn,  7  B,^C.  101. 

Evidence  of  act  of  bankruptcy  — fraudulent  conveyance,  ^c,  —  tieeds 
fraudulent  at  common  law  or  under  stat,  13  Eliz.  c,  5.]  A  grant  or  con- 
veyance may  be  void  either  under  the  statute  13  Eliz.  c.  5.,  or  at 
common  law,  or  as  being  contrary  to  the  policy  of  the  bankrupt  laws. 
The  facts  necessary  to  be  proved  in  order  to  establish  fraud,  so  as  to 
avoid  a  deed  at  common  law,  will  be  stated  hereafter  ;  see  post,  tit. 
Actions  against  Sheriffs, 

Evidence  of  act  of  bankruptcy  — fraudulent  conveyance,  against  the 
policy  of  the  bankrupt  law.]  The  cases  formerly  decided  relative  to 
assignments  by  deed  of  all  a  trader's  property,  will  now,  under  the  latter 
of  the  clauses  above  mentioned,  be  applicable  to  all  assignments, 
whether  under  seal  or  not.  The  assignment  of  all  a,  trader*s  property, 
whether  upon  trust  for  the  benefit  of  one  creditor,  Wilson  v.  Day, 
2  Burr,  827.,  or  of  several,  Compton  v,  Bedford,  1  W,  BL  362.,  or  of  all 
to  the  exclusion  of  one,  Ex  parte  Foord,  cited  1  Burr.  ¥11,,  is  an  act 
of  bankruptcy,  except  under  the  circumstances  mentioned  in  sect.  4.  of 
the  act  6  Geo.  4.  c.  16.,  ante,  p.  532.  And  it  is  immaterial  that  in 
foct  the  trader  has  no  intent  to  delay  or  defeat  his  creditors.  Steunirt 
V,  Moody,  \C*  M.Sf  R,  111,  Where  a  trader  conveyed  the  whole  of 
his  property  to  a  creditor  upon  trust  to  satisfy  his  debt  and  to  pay 
over  the  surplus,  if  any,  to  the  trader,  who  then  knew  himself  to  be 
insolvent,  it  was  held  an  act  of  bankru[)tcy,  and  that  such  conveyance 
was  invalid,  though  the  bill  of  sale  was  dven  by  the  trader,  when  under 
arrest,  at  the  suit  of  the  particular  creditor  for  a  just  debt.  Newton  o. 
ChanUer,  1  East,  138.  so  where  A.,  a  trader,  conveyed  all  his  effects 
(of  which  he  remained  in  possession)  as  a  security  to  B.,  a  banker,  who 
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bad  agreed  to  honour  hia  drafts,  subject  to  a  defieasance  on  A.'s  pajiiig 
such  sums  as  B.  advanced,  with  a  covenant  that,  on  A^'s  defiualt,  B« 
should  take  possession  of  the  effects,  the  convejrance  was  held  fraudu* 
lent.  Worteley  v,  Demaltot^  I  Burr,  467.  So  wha«  a  tnder,  in  dis- 
tressed circumstances,  assigned  all  his  estate  to  a  creditor  as  a 
security  for  an  unliquidated  sum,  without  deUvering  poascasion,  the 
assignment  was  held  iraudulent.  WUstm  v.  Day,  2  Bwr.  887.  Id 
the  two  last  cases  the  astdgnment  appears  to  have  been  fraudulent  en 
three  grounds :  1.  As  an  undue  preference  of  the  particular  creditor  ia 
contemplation  of  bankruptcy ;  2.  As  Gontnu7  to  the  policy  of  the 
bankrupt  law,  being  an  assignment  of  ail  the  trader's  property,  whereby 
he  was  disabled  from  carrying  on  his  trade ;  and,  3.  At  common  law ; 
the  want  of  transfer  of  the  possession  being  evidence  of  the  fraud. 

An  assignment  of  ail  a  trader's  effects,  or  of  all  but  a  oolourable 
exception,  even  upon  trust  for  the  benefit  of  all  'his  creditors,  is  an 
act  of  bankruptcy,  on  the  ground,  first,  that  the  trader  neoessanJ^ 
deprives  himself,  by  such  an  act,  of  the  power  of  carrying  on  h» 
trade ;  and,  secondly,  that  he  endeavours  to  put  his  propcartv  under 
a  course  of  application  and  distribation  among  bis  creditora  different 
firom  that  which  would  take  place  under  the  bankrupt  law.  DwUom 
V,  Morriton,  17  Feg.  199.;  Compton  v.  Bedford,  1  W,  BL  363.  But 
such  an  assignment  is  now  protected  under  certain  conditions  by 
sect.  4.  of  the  act  6  Geo.  4.  c.  16.  Such  assignment  is  an  act  of  bank- 
ruptcy, though  none  of  the  creditors  have  executed  it,  and  though  it 
has  never  been  acted  upon,  or  out  of  the  trader's  possession.  Boicherim 
V,  Lancaster,  i  A,^  E.  77.  And  in  general  an  assignment  of  so  much 
of  a  man's  stock  as  disables  him  from  carrying  on  his  business  is  an  act 
of  bankruptcy.  Hooper  o.  Smithy  1  W,  BL  442.  But  it  is  incombent 
on  the  party,  who  sets  up  the  act  of  bankruptcy,  to  show  that  the  asan- 
ment  will  have  the  effect  of  preventing  the  trader  from  carrying  on  his 
business  by  giving  evidence  of  the  general  state  of  his  affiura  at  the 
time.  It  is  not  sufficient  to  prove  that,  under  pecnnianr  pressure,  he 
parted  with  some  articles  essential  to  the  carrying  on  of  his  bustneaa; 
as  where  a  miller  transferred  his  waggon  and  horses  to  a  creditor  who 
had  arrested  him.     Wedge  v,  Neudyn,  4i  B.^  Ad,  831. 

But  a  distinction  is  to  be  observed  between  an  asaicnment  by  a  trader 
of  all  his  effects  for  the  benefit  of  his  creditors,  or  tor  securing  a  pre* 
existin|;  debt,  and  an  assignment  of  all  his  property  fiir  a  valuable  con- 
sideration ;  the  latter  not  being  fraudulent.  Tht»  it  is  said  by  Lord 
Kenyon,  that  all  the  cases,  where  the  assignment  of  his  property  by  a 
trader  had  been  deemed  fraudulent  and  an  act  of  bankniptcy,  had  beea 
where  it  had  been  given  for  a  by-gone  and  pre-contracted  debt ;  but 
that  it  never  could  be  taken  to  be  kw  that  a  trader  could  not  seU  his 
property  when  his  aflbirs  became  embarrassed,  or  assign  them  to  a  person 
who  would  assist  him  in  his  difficulties,  as  a  security  for  any  advances 
such  person  might  make  to  him.  WhUweU  o.  Tkompton^  I  Etp,  72. ; 
and  see  Mmikm  v.  Moore,  7  T,  R.  67. ;  Hunt  v.  Mortimer,  10  B.  4>  C, 
44.  So  it  has  been  held  that  a  sale  to  a  bona  fide  purchaser  of  the  whole 
of  a  trader's  stock  in  trade,  the  trader  intending  to  abscond  wi^  the 
money  and  to  defraud  his  creditors,  ia  not  an  act  of  bankruptcy ;  for  the 
trader  receives  in  return  a  fund  of  great  value,  which  is  available  for  the 
benefit  of  his  creditory.    Baxter  v,  Pritckard,  \  A,^  E,  456. ;  Haarwood 
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V.  BartieHy  6.New  Ca,  61.  An  assignment  by  a  trader  to  a  creditor  of 
all  bis  effects  and  stock  in  trade  is  of  itself  an  act  of  bankruptcy,  and 
the  question  of  fraud  should  not  be  left  to  the  jury.  SUcbcrt  v,  Spooner^ 
IM.^JV.  714. 

•  An  assignment  of  part  of  a  trader's  effects  to  a  particular  creditor 
(unlike,  in  this  respect,  to  an  assignment  of  the  whole,)  carries  with  it 
no  intrinsic  evidence  of  fraud ;  a  trader  must  in  the  course  of  his  busi- 
ness have  the  power  to  make  over  parts  of  his  property  either  for  past 
debts  or  for  future  advances.  Thus  it  has  been  held  that  an  assignment 
of  part  of  a  trader's  property  upon  trust  to  sell  and  dispose  of  the  pro- 
ceeds as  he  shall  direct,  is  not,  in  itself,  an  act  of  bankruptcy.  Robinson 
V.  Carrington^  1  Mont.  Sf  Ayr,  I. ;  and  it  is  prm&  facie  lawful.  Chase  v. 
Goble^  2  M,4r  G,  930.  A  trader,  entitled  to  large  freehold  and  lease- 
hold estates,  but  greatly  embarrassed,  and  having  committed  acts  of 
bankruptcy,  conveyed  his  freehold  and  leasehold  estates  to  trustees 
upon  trust  to  sell  or  mortgage,  and  to  apply  the  produce  as  he  shoidd 
direct.  It  appearing  that  the  trust  deed  was  executed  under  advice 
for  the  purpose  of  e&cting  a  conversion  of  the  trader's  property  with  a 
view  to  an  arrangement  with  his  creditors,  to  which  he  was  himself 
considered  incompetent  from  the  state  of  his  health,  it  was  held,  that 
the  trust  deed  was  not  an  act  of  bankruptcy.  Greenwood  v.  (^wrckUlf 
1  Mylne^  K,&M.;  end  aee  Carr  v.  Burditt^l  C.M.^ R.^^.;  AhboU 
V,  Burbage,  2  New  Ca,  444*. 

But  when  an  assiniment  is  made  in  contemplation  oC  bankruptcy, 
and  consequently  with  the  intent  to  give  the  creaitor  a  preference  over 
the  other  creditors,  it  is  contrary  to  the  spirit  and  policy  of  the  bank- 
rupt law,  and  is  not  only  void,  but,  whether  it  be  by  deed  (as  formerly), 
or  by  gift,  delivery,  or  transfer  of  goods  and  chattels,  is  an  act  of  bank- 
ruptcy. Eden,  32.  A  transfer  of  goods  in  satisfaction  of  a  bond  fide 
dd>t,  made  voluntarily  and  in  contemplation  of  bankruptcy,  is  an  act  of 
bankruptcy,  and  is  not  protected  by  the  sect.  81.  of  6  Geo.  4.  c.  16., 
though  niade  more  than  two  months  before  a  commission  issues. 
Beutn  V,  2itai%  9  Ring.  107.  In  one  case  it  appears  to  have  been 
the  opinion  of  the  court,  that  a  deed  voluntarily  executed  by  a  trader 
in  oraer  to  give  a  preference  to  particuUu'  persons  to  the  prejudice  of 
his  general  creditors^  was  fraudulent  and  an  act  of  bankruptcy,  although 
not  made  in  contemplation  of  bankruptcy.  Pulling  v.  Twker^  4  17. 4* 
A,  382.  But  it  has  since  been  held  that,  in  order  to  render  the  con- 
veyance of  part  of  the  bankrupt's  effects  fraudulent,  something  more 
than  mere  voluntariness  is  necessary  ;  as  contemplation  of  bankruptcy, 
see  QMbu  v,  PhUkppt^  7  B,^C.  529. ;  Morgan  v.  Brundrett,  &  B,  ^ 
Ad,  289.  In  order  to  constitute  an  act  of  bankruptcy,  the  convevance 
must  be  both  fraudulent  and  in  delay  of  creditors ;  and  contemplation 
of  bankruptcy  is  evidence  of  fraud.  Bayley  J.,  in  Gibbins  v,  PkHUpps^ 
wkprcL  Whether  the  party  contemplated  bankruptcy  is  a  question  for 
the  jury  undiv  all  the  circumstances  of  the  case.  Poland  v,  Gfyn,  4 
Bing,  22.  (n.^  ;  Flook  v,  Jones,  4  Bing,  20.  An  assi^ment  by  an  in* 
solvent  is  void  if  made  with  the  intention  of  petitionmg  the  court  for 
his  dischai^,  though  made  more  than  three  months  before  the  com* 
mencement  of  the  imprisonment.  Becke  v.  Snath,  2  M,Sf  W,  191. 
And  an  assignment  may  be  fraudulent  without  contemplation  of  bank- 
ruptcy.    Cook  V.  Caldccott,  M,  4*  M.  522. 
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Proof  that  a  trader  is  in  embarrassed  drcumstances  is  not  oondiuiv* 
evidence  that  be  contemplated  bankruptcy.  A.»  a  trader,  purchased 
goods  from  B.  on  the  8th  Oct.  for  exportation,  but  finding  that  he 
must  stop  payment,  and  that  he  could  not  apply  them  to  the  purpose 
for  which  they  were  bought,  he  returned  them  on  the  16th  Oct.  to  B^ 
and  on  the  1 7th  stopped  payment,  though  expecting  remittances 
from  abroad  more  than  sufficient  to  pay  bis  debts,  and  raough  be  had 
no  doubt  that  his  creditors  would  give  him  time.  They,  however, 
refusing,  he  was  made  bankrupt  on  the  2d  Nov.  Under  theae  cir- 
cumstances it  was  held,  that  the  jury  wo'e  warranted  in  finding  that 
the  delivery  of  the  goods  was  not  made  in  contemplation  of  bank- 
ruptcy. Fidgeon  v.  Sharp,  I  Manh,  196. ;  and  see  Wheeiierig^  v. 
Jackson^  5  Taunt.  109.,  Moore  v,  Bartkrop^  1  B,  ^  C.  5.  To  make 
out  a  case  of  fraudulent  preference  the  actual  bankruptcjr  must  have 
been  contemplated ;  the  trader's  knowledge  that  he  was  m  a  state  of 
insolvency  is  not  sufficient.  Atkm*on  o.  Brmdall,  2  New  Ca.  SSo. 
But  see  PorUr  v.  Walker^  \  M,^G.  686. 

In  order  to  constitute  a  fraudulent  preference,  the  transaction  on  the 
part  of  the  trader  must  be  voluntary.     If  the  assignment  or  traosfer 
be  upon  the  importunity  of  a  creditor,  the  transaction  will  be  valid,  and 
it  is  immaterial  whether  the  trader  had  or  had  not  an  act  of  bankruptcy 
in  contemplation  at  the  time  the  creditor  pressed  for  payment  or 
security,  and  thereby  obtained  such  payment  or  security.    Harttkom  v. 
Slodden,  2  B.  4r  P.  5S2.;    Croiby  v.  Crouch,  11  Easi,  26K;  Bctcher  r. 
Jones,  2  M,  Sf  W,  258,     Nor  will  it  render  such  a  transaction  firso- 
dulent  that  it  was  conducted  under  circumstances  of  secrecy.     If  the 
creditor  was  entitled  to  demand  and  to  receive  a  security  in  goods  for  a 
running  debt,  upon  what  principle  is  he  obliged  to  insist  upon  the  trans- 
action being  conducted  by  his  debtor  with  any  particular  circumstances 
of  publicity,  which  might  be,  in  other  respects,  injurious  to  the  ge- 
neral credit  of  such  debtor?      Per  Lord  Ellenhorough,  C.  J.,  Crosby  v. 
Crouch,  1 1  East,  26 1.  If  a  trader  gives  a  preference  to  a  creditor  under  an 
apprehension,  however  groundless,  of  legal  process,  such  preference  is 
valid,    nompton  v.  Freeman,  1  T,  J2.^155.     And  where  a  creditor, 
knowing  his  debtor  to  be  in  distressed  circumstances  and  not  able  to 
pay  his  debts,  applied  to  him  for  a  security,  and  took  part  of  his  stock 
m  trade  for  that  purpose,  it  was  held  no  undue  preference,  thou^  the 
creditor  did  not  threaten  a  suit  in  case  of  rcmisal.    Smith  v,  Payne, 
6  T,  R,  152.     So  where  A.,  a  shopkeeper,  procured  B.  to  discount 
accommodation  bills  drawn  by  him  and  accepted  by  third  persons,  and 
B.  afterwards  recjuired  A.  to  give  him  a  collateral  security  for  the 
payment  of  the  bills,  upon  which  A.  secretly  deposited  with  him  a 
quantity  of  goods  from  his  shop  to  be  sold  for  B.*8  bencdit,  if  the  bills 
should  not  be  paid  ;  and  soon  after  A.  became  a  bankrupt,  and  the  bills 
were  dishonoured ;  it  was  held  that  the  depositing  of  tne  soods  in  this 
manner  as  a  security  was  not  a  preference  in  contemplation  of  bank- 
ruptcy. Crosby  o.  Croudi,  2  Camp,  166.;  S,C.  11  EaH,  256.     The  con- 
sicteration  upon  which  a  payment,  made  to  an  importunate  creditor  of 
a  debt  actually  due,  has  been  allowed  to  be  valid,  nas  not  been  that  he 
might  resort  to  a  suit  to  enforce  payment,  but  that  his  demand  repds 
the  presumption  that  the  bankrupt,  upon  the  eve  of  bankruptcy,  made 
a  distinction  among  his  creditors,  and  spontaneously  fiivoured  one  of. 
them  to  the  prejudice  of  the  rest.  A  demand  of  further  security  for  a  debt 
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not  yet  due  has  the  same  effect,  and  in  neither  case  is  there  any  fraud 
upon  the  bankrupt  laws,  on  which  ground  alone  transactions  previous 
to  the  bankruptcy  can  be  set  aside.  Per  Lord  EUenborough  C.  J.,  UntL 
Again,  where  a  trader,  at  the  instance  of  his  creditor,  gave  goods  out  of 
his  shop  in  part  payment  of  a  bond  not  then  due,  the  transaction  was 
held  valid.  HaruHom  v.  Slodden^  2  B,  ^  P.  582. ;  Crosby  v.  Crouch^ 
1 1  Easi,  260.  And  where  a  trader,  without  solicitation  and  in  con- 
templation of  stopping  payment,  put  three  cheques  into  the  hands  of 
his  clerk,  to  be  aeVtvered  to  a  creditor  at  the  counting-house  of  the 
latter,  but,  before  the  delivery,  the  creditor  called  upon  tne  trader  and 
demanded  payment  of  his  debt,  it  was  ruled  that,  the  intention  of 
making  a  voluntary  preference  not  having  been  consummated,  the 
payment  stood  good.  Bayley  v.  Ballard^  1  Camp,  416. ;  but  see  iSSn- 
gleUm  V,  Butler,  %  B,  S^  P,  283.  post,  and  Cook  v,  Rogers,  7  B'mg,  446., 
where  Bayley  v.  Ballard  is  doubted.  A  debtor,  being  insolvent  and  in 
prison,  went  under  a  day  rule  to  receive  a  sum  of  money  due  to  him 
from  an  office  ;  a  creditor  met  him  there  and  demanded  and  received, 
out  of  the  money,  payment  of  his  debt,  having  no  notice  of  the  debtor's 
insolvency  and  imprisonment.  Eight  days  afterwards  a  commission 
issued  against  the  debtor.  It  was  held  that  this  was  no  fraudulent 
preference.  Churchill  v.  Crease,  5  B'mg,  177.  A  trader  had  property 
to  a  considerable  amount  standing  in  the  Custom  House  in  his  own 
name,  but  m  fact  purchased  on  account  of  A.  A  bill  deposited  with  A. 
by  the  trader,  as  a  security,  appearing  to  be  a  forgery,  A.  insisted  upon 
having  the  property  transferrea  to  himself,  which  was  done  on  the  14th 
and  15th  ot  January.  On  the  17th  the  trader  became  bankrupt.  Lord 
EUenborough  said  that  the  question  for  the  jury  was,  whether  the 
transfer  was  voluntary,  or  made  under  the  apprehension  that  a  degr^ 
of  force,  ciml  or  criminal,  was  about  to  be  applied.  De  Tagtet  v,  Car^ 
roll,  1  Siark.  88.  ;  and  see  Atkins  v,  Seward,  Manmn^s  Index,  62,  63. 
In  these  cases  the  length  of  time  elapsing  between  the  transaction  and 
the  bankruptcy,  is  a  material  consideration,  and,  with  regard  to  the 
contemplation  of  bankruptcy  the  question  is  not  what  was  the  real 
state  of  the  trader's  affairs,  but  what  was  its  state  m  his  own  judgment. 
Belcher  v,  PrUtie,  10  Bing.  408. 

But  where  a  trader,  Iwing  pressed  by  a  creditor  for  payment  or  secu- 
rity, gave  a  bill  of  sale  of  certain  wools  and  cloths  in  a  mill  apparently  the 
whole  of  his  stock, and  immediately  left  his  business  and  home  and  became 
bankrupt,  it  was  held  that,  inasmuch  as  the  act  done  did  not  redeem  the 
trader  even  from  any  present  difficulty,  which  is  the  ordinary  motive 
for  such  an  act  when  really  done  under  the  pressure  of  a  threat,  it  was 
evidence  that  it  was  not  done  under  such  a  pressure,  but  voluntarily, 
and  with  a  view  to  prefer  the  particular  creditor  in  contemplation  of 
bankruptcy.  Thornton  v,  Hargreaves,  7  JEast,  544.  The  acceptor  of  a 
,  bill  of  exchange,  two  days  before  the  expiration  of  the  time  for  which 
the  bill  was  orisinally  drawn,  called  upon  the  indorser,  and  informed  him 
privately  that  he  was  insolvent :  the  indorser  insisted  on  bein^i  paid  the 
amount  of  the  bill,  offering  at  the  same  time  to  become  security  to  the 
creditors  for  so  much  as  the  estate  should  produce ;  whereupon  the 
acceptor  paid  it,  and  four  days  afler  became  bankrupt.  It  appeared 
also,  that  the  bill  had  been  altered  so  as  to  make  it  fall  due  before  this 
transaction,  but  without  the  indorser's  knowledge.  These  circumstances 
were  held  to  afford  evidence  of  a  fraudulent  preference.    Singleton  v^ 
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BuUer,  %  B.Sf  P.  283.  See  Bii^ley  v.  Bailardy  1  Ca9ip.  4X6^  f^ira. 
Where  a  trader,  being  pressed,  conveyed  estates  in  trust  to  aell  said 
pay  the  pressing  creditor,  with  a  further  trust  to  ^y  debts  to  certain 
retatives,  it  was  held  a  preference  in  contemplation  of  bankruptcy. 
Morgan  v.  Harteman,  8  Taunt.  241.  If  evidence  of  a  threat  is  given  to 
shew  that  the  transaction  was  not  a  voluntary  one  on  the  part  of 
the  bankrupt,  it  is  still  matter  of  consideiatton  for  the  jury  whether  that 
threat  had  any  operation  or  not,  and  the  motives  of  the  trader  may  be 
properly  inquired  into.  Cook  v.  Bogen^  7  Bvtg,  438.  Where  a  pay- 
ment is  clearly  made  in  contemplation  of  bankruptcy,  and  volantaiilj, 
the  question  whether  it  be  a  fraudulent  preference  becomes  a  matter  of 
law  rather  than  of  fact.    Semb.  Gibton  v,  Mtukett,  4f  M.  ^  G,  160. 

The  declarations  of  the  trader  connected  with  the  fraudulent  as- 
signment are  evidence  towards  establtshtng  the  act  of  bankruptcy. 
Bidley  V.  Gyde^  9  Bing,  349.  To  prove  that  goods  had  been  fruidu* 
lently  given  to  certain  creditors  by  the  bankrupt,  the  plaintiff  tendered 
evidence  that  they  had,  since  the  fiat,  returned  them  to  the  assignees : 
Held  inadmissible ;  for  it  only  amounted  to  the  expression  of  an  opi- 
nion by  them  that  they  were  not  entitled.  Badchoute  v.  Jones,  6  AViv 
Cs.  65. 

EtMence  of  act  of  bankruptcy  ^-fymg  in  priton,]    This  act  of  bank- 
ruptcy, under  sect.  5.  of  6  Geo.  4.  c.  16.,  does  not  relate  to  the  first  day 
of  the  imprisonment.    Higgms  v,  M^Adam,  S  Y,^  J,  1. ;   Mater  v. 
Newman,  6  J^ng,  556.     In  order  to  render  a  lying  in  prison  twenty- 
one  days  an  act  of  bankruptcy,  the  arrest  must  be  for  a  subsisting  le^d 
debt.  Eden,  35.    A  penalty  due  to  the  crown  has  bera  considered  a 
efficient  debt.     CoA  v,  Symonds,  5B,^J.5\6,    The  time  of  lying  in 
prison  commences  from  the  first  arrest,  the  day  of  arrest  being  included. 
Glamngton  v.  Bawkne,  3  East,  407.    Where  bail  is  put  in,  imd  the  de- 
fendant surrenders  in  discharge  of  his  bail,  the  time  is  computed  finom 
the  surrender ;  7\ibe  o.  Webber,  Willes,  464. ;  but  where  the  bankrupt 
was  arrested  in  Kent  on  the  31st  of  March,  and  on  the  8th  of  Blay 
brought  by  habeas  corpus  to  be  bailed,  and  on  the  road  to  the  judge^s 
chambers  was  permitted  to  call  at  his  attorney's  house,  which  was  out 
of  the  county  of  Kent,  whence  he  was  carried  directly  to  a  judge's 
chambers,  to.  be  bailed,  and  was  bailed  accordingly,  and  imutedkUefy 
surrendered  by  the  bail,  it  was  held,  that  the  act  of  bankruptcy  baid 
relation  to  the  3lst  March.    Bose  o.  Green^  1  Burr.  437.    If  the  de- 
fendant is  suffered  to  go  at  huge  after  the  arrest,  and  afterwards  rs* 
turns  into  custody,  the  time  is  computed  from  the  return.    Barnard  «• 
Paimerj  1  Camp,  509.      Where  the  defendant  at  the  thne  of  the  arrest 
was  sick,  and  consequently  suffered  to  remain  some  time  in  his  own 
house,  the  key  of  which  was  kept  by  the  officer's  follower  not  named 
in  the  warrant,  the  time  was  held  to  run  firom  the  arrest.    Stevens  v. 
Jackson,  4  Camp,  164.;  S,C.  6  Taunt,  106.    And  so  where  the  party 
has  the  benefit  of  day  rules  during  the  period.    Soames  v.  Watts,  1  C.  4* 
jp.  400.    If  a  commission  (or  fiat)  issues  before  the  time  expires,  it 
cannot  be  supported,  though  it  would  be  no  oli^i^t^on  ^^t  the  requisite 
time  had  not  expired  when  the  docket  was  struck.    Gordon  v.  WtOinsonj 
8  T.  R,  507. ;  WydounCs  ease,  14  Ves,  80. 

The  arrest  may  be  proved  by  an  examined  copy  of  the  writ,  and 
return  of  cepi  corpus,  or  by  proof  of  the  writ,  the  warrant,  and  the 


Actions  by  Assignees  of  Bankmpts,  — Act  of  Bankruptcy.     543 

arrest ;  seeantej  pp.  75. 368.  The  fact  of  lying  for  twenty- one  days  in 
prison  may  be  proved  by  the  production  of  the  prison  books.  Salte  v» 
Thomat,  S  B,^  P.  188.  The  cause  of  the  commitment  may  be  proved 
by  production  of  the  comndtiUur,    lifkt, 

Evidence  of  act  of  bankruptcy -^JiUng  petition  to  take  the  benefit  of  the 
hudoent  act,]  This  act  o(  bankruptcy  is  introduced  in  the  insolvent 
acts,  of  which  the  latest  is  1  &  2  Vict.  c.  110.  s.  39.  The  filing  of  the 
petition  is  not,  however,  to  be  an  act  of  bankruptcy,  unless  the  party 
be  declared  bankrupt  before  the  time  advertised  in  the  Gazette  for  bear- 
ing the  petition,  or  within  two  calendar  months  from  the  filing  of  it ; 
within  which  time  it  will  have  the  efiect  of  avoiding  the  assignment 
under  the  insolvent  act.  The  filing  of  the  petition  is  not  complete  till 
it  reaches  its  final  destination  in  the  proper  office.  Garhck  v.  Songster^ 
9  Bing.  46.  An  ofiice  copy  of  the  petition  under  the  seal  of  the  Insol- 
vent Court  is  DEiade  evidence  by  sect.  105.  of  the  same  act 

Evidence  of  act  of  bankruptcy  — fi^g  an  affidavit  of  debt  J]  By  1  &  2 
Vict.  c.  1 10.  sect.  8.,  for  abolishing  arrest  on  mesne  process,  a  creditor 
may  make  his  debtor  a  bankrupt  (if  a  trader)  by  filing  an  affidavit  of  debt 
in  a  court  of  bankruptcy,  and  bv  serving  him  personally  with  a  copy, 
and  with  a  written  notice  demanding  immediate  payment.  If  the  trader 
does  not  pay,  secure,  or  compound  for  the  debt  within  twenty-one  days 
after  such  service,  or  enter  into  a  bond  approved  of  by  the  commissioner 
to  pay  such  sum  and  costs  as  shall  be  recovered  in  an  action,  or  render 
himself  into  custody  in  the  court  in  which  the  action  is  brought,  such 
trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on  the 
S2d  day,  provided  a  fiat  issues  within  two  calendar  months  after  filing 
the  affidavit. 

Similar  acts  of  bankruptcy  have  been  introduced  into  5  &  6  Vict. 
c.  122.  (see  next  head) ;  but  it  has  been  considered  that  the  former 
provisions  are  not  repoded  by  those  of  the  latter  act.  JEx  parte  Cheese^ 
12  I^w  Joum,f  N.  S.  33. 

Evidence  of  act  of  bankruptcy-^  under  bS^  6  Vict.  c.  122.]  By  sect.  1 1, 
12,  &  13.  of  this  act,  if  the  creditor  of  a  trader  files  an  affidavit  of  debt 
in  any  bankruptcy  court  after  an  account  delivered  and  a  notice  de- 
mancung  immediate  pa^^ment,  the  debtor  is  summoned  to  appear ;  upon 
appearance  he  is  required  to  make  a  written  admission  of  the  debt,  or 
an  affidavit  that  he  has  a  good  defence ;  if  he  refuses  to  do  either,  or 
to  appear,  and  does  not,  within  fourteen  days  after  personal  service  of 
the  summons,  pay,  secure,  or  compound  to  the  satisfaction  of  the 
creditor,  or  execute  a  bond  to  pay  the  sum,  with  costs,  to  be  recovered 
in  an  action  for  the  debt,  he  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  fifteenth  day,  provide  a  fiat  shall  issue  within 
two  months  after  filing  the  affidavit.  * 

By  sect.  14u,  if  the  debtor  upon  such  summons  admits  the  debt,  and 
does  not  pay,  tender,  secure,  or  compound  for  it  as  above  within  fourteen 
days,  this  also  is  an  act  of  bankruptcy  on  the  fifteenth  day,  provided 
the  fiat  issues  within  two  months.  A  like  provision  is  made  by  sect.  15., 
where  the  debtor  admits  part  only  of  the  debt. 

By  sect.  20.  nonpayment  of  a  judgment  debt  within  fourteen  days 
after  personal  service  oi  a  notice  demanding  payment  is  an  act  of 
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bankruptcy  on  the  fifteenth  day,  unless  execution  is  restrained  by  the 
court. 

By  sect.  21.  nonpayment  of  money  under  the  decree  of  any  court  of 
equity,  or  any  order  m  bankruptcy  or  lunacy,  after  a  peremptory  day 
fixed  by  the  court  and  personal  service -of  such  peremptory  order,  is  an 
act  of  bankruptcy  on  the  fifteenth  day  after  the  service. 

Bv  sect.  22.  an  act  of  bankruptcy  mav  be  by  filing  a  declaration  of 
insolvency  by  the  trader  in  the  office  of  the  secretary  of  bankrupts, 
signed  by  him  and  attested  by  an  attorney  or  solicitor ;  provided  a  fiat 
issues  within  two  months;  and  a  copy,  purporting  to  be  certified  by 
the  secretary  or  his  clerk  as  a  true  copy,  shall  be  received  as  evidence 
of  such  declaration  having  been  filed.  This  provision  simplifies,  and, 
in  eifect,  supersedes  the  declaration  of  insolvency  under  the  corresponcU 
ing  provision  contained  in  6  Geo.  4.  c.  16.  s.  6.,  anJtit^  p.  5.33. 

Evidence  ofthefiatt  and  the  appoiniment  of  auignees^  4'<^.]  Before  the 
2  &  3  Wm.  4.  c.  1 14.  the  proof  of  commissions  and  other  proceedings 
in  bankruptcy  was  regulated  by  6  Geo.  4.  c  16.  ss.  96.  &  97.;  but  by 
the  2  &  3  Wm.  4.  c.  1 14.,  reciting  that  those  enactments  had  been  found 
defective,  and  that  no  provision  had  been  made  in  the  1  &  2  Wm.  4. 
c.  56.  for  entering  of  record  fiats  and  other  proceedings  not  prosecuted 
in  the  court  of  bankruptcy,  it  is  enacted  (section  1.)  that  the  records  of 
all  commissions  of  bankrupt,  and  of  all  proceedings  under  the  same, 
which  may  have  been  theretofore  entered  of  record  pursuant  to  6  Geo.  4. 
c  16.,  or  any  other  act,  shall  be  removed  into  the  court  of  bankruptcy, 
and  shall  be  kept  as  records  of  that  court,  &c. ;  provided  alwi^s  (sec- 
tion 2.)  that  all  commiKsions  issued  before  1st  of  September,  1825,  and 
all  depositions  and  other  proceedings  relating  to  such  commissions 
directed  to  be  enrolled  and  actually  entered  of  record  upon  or  since 
that  day,  shall  be  deemed  and  taken  to  have  been  well  and  effectually 
entered  of  record.  And  bv  section  3.,  the  certificate  of  such  entn', 
puq)orting  to  be  signed  by  the  person  appointed  to  enter  such  proceed- 
mgs  or  by  his  deputy,  shall  have  the  same  effect  as  if  such  commi&sion 
had  been  issued  after  the  1st  September,  1825,  and  shall  be  received  in 
evidence  without  proof  of  the  appointment  or  handwriting  of  such 
person. 

By  section  5.,  all  fiats  already  issued  or  thereafter  to  be  issued,  in 
lieu  of  commissions,  to  be  prosecuted  elsewhere  than  in  the  court  of 
bankruptcy,  and  all  adjudications,  and  all  appointments  of  assignees  and 
certificates  of  conformity  made  and  allowed  under  such  fiats,  may  and 
shall  be  entered  of  record  in  the  said  court  of  bankruptcy,  upon  the 
application  of  or  on  behalf  of  any  parson  interested  therein. 

By  section  8.,  no  fiat  issued  or  to  be  issued  in  lieu  of  a  commission, 
whether  prosecuted  in  the  court  of  bankruptcy  or  elsewhere,  nor  any 
ac^udication  of  bankruptcy,  or  appointment  of  assignees,  or  certificate 
of  conformity  under  such  fiat,  shall  be  received  in  evidence  in  any  court 
of  law  or  equity,  unless  the  same  shall  have  been  first  entered  of  record 
in  the  court  of  bankruptcy  as  aforesaid. 

And  by  section  9.,  upon  the  production  in  evidence  of  any  commit 
.sion,  fiat,  ac^ udication,  assignment,  appointment  of  assignees,  certificate, 
deposition,  or  other  proceeding  in  bankruptcy,  purporting  to  be  soiled 
with  the  seal  of  the  said  court  of  bankruptcy,  or  of  any  writing  pur- 
porting to  be  a  copy  of  any  such  document,  and  to  be  SMed  as  atorfr' 
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said,  the  same  shall  he  received  as  evidence  of  such  documents  respec- 
tively, and  of  the  same  having  been  entered  of  record  without  any  further 
proof;  provided,  that  all  fiats  and  proceedings  under  it  which  may  have 
been  entered  of  record  before  the  passing  of  this  act,  shall  upon  pro- 
duction with  the  certificate  thereon  purporting  to  be  signed  by  the 
person  appointed  to  enter  proceedings  in  bankruptcy,  or  his  deputy,  be 
received  as  evidence  of  the  same  having  been  duly  entered  of  record. 

In  cases  before  the  1  &  3  Wro.  4.  c.  56.,  the  assignment  was 
proved  by  production  of  the  deed  with  the  certificate  of  enrolment  and 
evidence  of  the  execution  by  the  commissioners ;  but  by  the  general 
practice  of  the  courts  it  was  admitted,  unless  notice  to  dispute  it  had 
been  given.  Tucker  v.  Barrow,  M,  ^  M.  137.  This  practice,  how- 
ever, was  mere  matter  of  courtesy,  and  if  the  objection  was  taken,  the 
execution  of  the  instrument  must  have  been  proved.  GomerstUl  v.  Series 

The  law  with  regard  to  the  proof  of  the  assignment,  and  of  the  deed 
of  bargain  and  sale  to  the  commissioners,  is  entirely  altered  by  1  &  2 
Wm.  4.  c.  56.,  by  which  the  necessity  for  those  instruments  is  done 
away,  and  the  property  is  made  to  vest  directly  in  the  assignees.  By 
this  act,  section  25.,  when  any  person  has  been  adjudged  a  bank- 
rupt, all  his  personal  estate,  present  and  future,  which  by  the  laws 
then  in  force  might  be  assigned  by  commissioners,  shall  become  abso- 
lutely vested  in  the  assignees  for  the  time  being  by  virtue  of  their  ap- 
pointment, without  any  deed  of  assignment ;  and  us  often  as  any  such 
assignee  shall  die,  or  be  removed,  and  a  new  assignee  appointed,  all  such 
personal  estate,  then  vested  in  the  deceased  or  removed  assignee,  shall 
vest  in  the  new  assignee,  either  alone  or  jointly  with  the  existing 
assignees,  as  the  case. may  require.  And  bv  section  26.,  all  present 
and  future  real  estate  of  such  bankrupt,  whether  in  the  United  Kmgdom 
or  in  any  of  the  dominions  belonging  to  His  M^jesty,  theretofore  assign- 
able by  the  commissioners  to  the  assignees,  shall  vest  in  such  assignees 
for  the  time  being  by  virtue  of  their  appointment,  without  any  deed  of 
conversance  for  that  purpose,  and  as  often  as  any  such  assignee  or 
assignees  shall  die,  or  be  lawfully  removed  or  displaced,  and  a  new 
assignee  or  assignees  shall  be  duly  appointed,  such  of  the  aforesaid 
real  estate  as  shall  remain  unsold  or  unconveyed  shall,  b^  virtue  of 
such  appointment,  vest  in  the  new  assignee  or  assignees  either  alone 
or  jointly  with  the  existing  assignees,  as  the  case  may  require,  without 
any  conveyance  for  that  purpose. 

In  cases  where  a  conveyance  of  the  property  of  a  bankrupt  would  re- 
q|uire  to  be  registered,  the  certificate  of  the  appointment  of  the  assignees 
snail  be  registered ;  sect.  27. 

Strict  proof  of  title  —  when  dispensed  with  by  statute^  By  6  G.  4. 
c.  16.  8.  9j2.,  if  the  bankrupt  shall  not  (if  he  was  within  the  United 
Kingdom  at  the  issuing  of  the  commission)  within  two  calendar  months 
after  the  adjudication,  or  (if  out  of  the  United  Kingdom)  within 
twelve  calendar  months  after  the  a4Judication,  have  given  notice  of  his 
intention  to  dispute  the  commission,  and  have  proceeded  therein  with 
due  diligence,  the  depositions  taken  before  the  commissioners,  at  the 
time  of  or  previous  to  the  adjudication,  of  the  petitioning  creditor's 
debt,  the  trading  and  act  of  bankruptcy  shall  be  conclusive  evidence  of 
the  matters  therein  respectively  contained  in  all  actions  at  law  or  suits 
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m  eqoity  brought  by  the  assignees  for  any  debt,  or  demand,  for  which 
the  bankrupt  might  have  sustained  any  action. 

Where  there  are  some  counts  on  causes  of  action  on  which  the 
bankrupt  might  have  sued,  and  others  on  which  he  could  not,  the  pro- 
ceedings under  the  commission  are  evidence,  if  the  plamtiflb  elect  to 
proceed  only  on  those  counts  which  the  bankrupt  might  have  sustained. 
Jtmes  V,  Fort,  M,  ^  M.  196.  Where  the  bankrupt  might  have  sued  if 
he  had  not  become  bankrupt ;  as  where  property  was  deposited  with  the 
defendant  for  a  special  purpose,  and  converted  by  him  in  breach  of  the 
bailment,  the  depositions  will  be  conclusive  evidence,  though  the  roii- 
verskm  took  place  after  the  act  of  bankruptcy.  Foje  v.  Mahimey,  2C.^ 
J.  325.  The  plaintifis  declared  as  assignees,  in  trover,  laying  the  po»- 
session,  in  one  count,  in  the  bankrupt  luid  the  conversion  in  their  own 
time,  and,  in  the  other,  both  the  possession  and  conversion  in  their  own 
time.  The  action  fas  it  appeared  by  the  statement  of  counsel)  was  to 
recover  the  value  or  goods,  sold  for  ea$h  by  the  bankrupt  to  a  creditor, 
who,  it  was  alleged,  intended  to  retain  the  amount  in  fraud  of  the 
contract.  It  was  held,  that  although  the  record  did  not  show  that  the 
bankrupt  might  himself  have  maintained  an  action,  yet  as  that  appeared 
to  be  tile  case  from  the  state  of  facts,  the  depositions  were  conclusive 
evidence  within  the  92d  section.  KUckener  «.  Poufer^  3  A.  4^  ^*  ^32. 
The  above  section  does  not  apply  to  commbsions  anterior  to  the  act. 
Xau  a.  Goodwin,  6  Bing,  576. 

It  seems  doubtful  how  far  the  above  section  is  affected  by  the  1  &  8 
Wm.  4.  c.  56.  8.17.,  which  authorises  the  bankrupt  to  dispute  the 
a4Judication  by  petition  to  the  Court  of  Review,  which  may  grant  an 
issue  for  trying  the  validity  of  the  adjudication  ;  and  if  the  verdict  or 
adjudication  snail  not  be  set  aside,  such  verdict  or  adjudication  shall, 
as  against  the  bankrupt,  the  petitioning  creditor,  and  an^  assignee,  and 
all  persons  claiming  under  the  assignees,  and  all  persons  indebted  to  the 
bankrupt's  estate,  be  conclusive  evidence  that  the  party  was  or  was  not 
a  bankrupt  at  the  date  of  such  adjudication. 
^  Where  the  assignees  unnecessarily  went  into  evidence  of  the  trading 
(in  consequence  of  a  notice  to  dispute),  without  adverting  to  the  pro- 
visions of^6Geo.4>.  c.  16.  8.92.,  and,  having  failed  to  establish  the 
trading,  were  nonsuited,  the  court  refused  to  set  the  nonsuit  aside. 
Johnson  v.  Piper,  2  yev,  <f  M.  672. 

By  the  term  conclusive  evidence  in  the  92d  section  of  the  6  Geo.  4.,  it 
roust  be  understood  that  no  evidence  is  to  be  admitted  to  contradict 
the  depositions.  Eden,  370.  But  if  the  depositions  do  not,  upon  the 
hce  or  them,  prove  a  debt,  trading,  or  act  of  bankruptcy  respectively, 
the  assignees  will  not  be  entitled  to  recover.  /<f.-371.,  3d  edit*  Thus, 
where  the  deposition  states  a  debt  due  from  the  bankrupt  as  drawer  of  a 
bill  of  ezchanee,  but  does  not  state  any  presentment  to  the  acceptor,  the 
deposition  will  not  be  evidence  of  the  debt.  Cooper  v.  Ufachin,  1  Bing. 
426. ;  Lawson  v.  RoMnson^  1  Stark.  456. ;  MarA  v»  Meager,  ibid.  353. 
But  where  the  petitioning  creditor's  debt  is  proved  by  the  deposition. 
It  is  not  competent  for  the  defendant  to  shew  that  the  debt  was  a 
fraudulent  contrivance  between  the  bankrupt  and  the  petitioning  cre- 
ditor. Toung  o.  T^ffttiif,  1  C.^J.  146.  It  is  onlv  in  actions  or  suits 
broueht  by  the  bankrupt's  own  assignees  for  a  ciebt  or  demand  for 
which  he  might  have  sued,  that  the  depositions  are  made  evidence ;  and 
therefore  if  the  assignees  of  another  bankrupt  are  petitioning  creditors, 
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and  notice  of  diflouting  the  petitioning  creditor's  debt  is  given,  the  de- 
positions under  the  latter  commission  are  not  made  evidence  by  this 
section.  Muskttt  o.  Drummondy  \0B,4rC,]53.  8ee  Skai/e  v.  Hoioard^ 
2JB.4rC.  860.  But  it  seems  that  trover  lies  for  goods  deposited  by  the 
bankrupt,  though  the  proof  of  conversion  is  a  demand  oy,  and  refusal 
to,  the  assignees,  on  which  demand  the  bankrupt  himself  could  not  have 
sued.    Akager  v.  Close,  JO  If.  4-  IV.  576. 

By  8  &  3  Wro.  4.  c.  1 14.  s.  7.,  in  the  event  of  the  ^ieath  of  any  of  the 
witnesses  deposing  to  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy,  under  any  commission  or  fiat  already  issued  or  thereafter 
to  be  issued,  it  shall  be  lawful  for  the  assignees,  and  all  persons  claiming 
throuffh  or  under  them,  or  acting  by  or  under  their  authority,  in  the 
cases  nereafter  mentioned,  to  produce*  and  read  in  evidence  in  all  courts 
of  civil  judicature,  and  in  all  civil  proceedings,  in  support  of  such  com* 
mission  or  fiat,  any  deposition  of  such  deceased  witness  relative  to  the 
petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  which  shall 
have  been  duly  entered  of  reco^;  and  the  production  or  reading  of 
such  depositions,  or  of  any  copy  duly  authenticated  according  to  the 
provisions  of  that  or  the  previous  acts,  shall  have  the  same  effect  as  if 
the  matters  alleged  therein  had  been  deposed  to  by  the  same  witness  in 
such  court  according  to  the  ordinary  course  and  practice  thereof;  pro- 
vided always  that  the  depositions  shall  be  read  in  evidence  in  such 
cases  only  when  the  party  using  the  same  shall  claiin,  maintain,  or  defend 
•ome  ri^ht,  title,  interest,  claim,  or  demand  which  the  bankrupt  might 
have  claimed,  maintained,  or  defended  in  case  no  commission  of  bank- 
rupt or  fiat  had  issued. 

By  5  &  6  Vict.  c.  122.  s.  24.,  if  the  bankrupt  shall  not  (if  he  was 
within  the  United  Kingdom  at  the  date  of  tne  abjudication)  within 
twenty-one  days  after  the  advertisement  of  the  bankruptcy  in  the 
GaxeHe^  or  (if  in  any  other  part  of  Europe  at  the  same  date)  within 
three  months  after  such  advertisement,  or  (if  elsewhere  at  the  same 
date)  within  twelve  months  after  such  advertisement,  have  commenced 
an  action,  suit,  or  other  proceeding  to  dispute  or  annul  the  fiat,  and 
shall  not  have  prosecuted  the  same  with  due  diligence  and  with  efiecty 
the  Gaxette  containing  such  advertisement  shall  be  conclusive  evidence 
in  all  cases  as  against  such  bankrupt,  and  in  all  actions  at  law  or  suits 
in  equity  brought  by  the  assignees  for  any  debt  or  demand  for  which 
such  bankrupt  might  have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  became  a  bankrupt  before  the 
date  and  suing  forth  of  such  fiat,  and  that  such  fiat  was  sued  forth  on 
the^  day  on  which  the  same  is  stated  in  the  GaxeUe  to  bear  datp; 
saving  all  rights  which  shall  have  accrued  to  any  such  person  previous 
to  the  commencement  of  this  act,  and  in  respect  of  which  any  pro- 
ceeding^ shall  be  pending  at  the  time  of  the  commencement  of  this 
act,  which  shall  be  ac^udged  and  determined  as  if  this  act  had  not 
been  passed. 

This  section  does  not  spply  to  acyudications  before  the  11th  Novem- 
ber, 1842.     Edwardi  9.  Shenen,  U  M.^W.  695. 

By  sect.  25.,  in  the  event  of  the  death  of  any  witness  deposing  to  the 
petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy  under  aii}r  fiat 
ui  bankruptcy  ahneadv  issued  or  hereafter  to  be  issued,  the  depobition 
of  any  such  deceased  witness,  purporting  to  be  sealed  with  the  seal  of 
the  court  of  bankruptcy,  or  a  copy  thereof  purporting  to  be  so  sealed. 
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-shall  ia  all  cases  be  recdvable  in  evidence  of  the  matters  therein  respee- 
tively  contained.  , 

Where  the  assignees  are  strangers  to  the  record,  and  tlieir  title  comes 
in  incidentally,  it  must  be  strictly  proved  in  the  regular  manner.  Doe 
V.  Litton^  4  Taunt,  741.  But  if  they  are  parties  to  the  record,  though 
not  named  assignees,  the  proceedinji^  will  be  sufficient  evidence,  unless 
notice  has  been  ^ven ;  if  the  other  party  is  aware  that  they  make  title 
under  the  commiAion.  SnmumdM  o.  JCnight,  3  Camp,  251 1. ;  Bowe  v. 
Lantf  Gow,  24.  So,  though  there  are  other  defendants  on  the  record, 
if  these  defendants  have  justified  as  servants  of  the  assignees.  GUmoM 
o.  Cousmt,  2  Stark.  182. 

Proof  of  title  —  notice  of  intention  to  tUipvte.]  By  6  Geo.  4.  c  16. 
8.  90.,  It  IS  enacted,  that  m  any  action  by  or  against  any  assignee,  or 
in  any  action  against  any  commissioner  or  person  acting  under  the 
warrant  of  the  commissioners,  for  any  thing  done  as  such  commissioner, 
or  under  such  warrant,  no  proof  shall  be  required,  at  the  trial,  of  the 
petitioning  creditor's  debt*  or  of  the  trading,  or  act  of  bankruptcy  re- 
spectively, unless  the  other  party  in  such  action  shall,  if  defendant,  at 
or  before  pleading,  and  if  plaintiff,  before  issue  joined,  give  notice  ia 
writing  to  such  assignee,  commissioner,  or  other  person,  that  he  intends 
to  dispute  some  and  which  of  such  matters ;  and  in  case  such  notice 
shall  have  been  given,  the  judge  may  (if  he  thinks  fit)  certify  that  the 
matter  has  been  proved  or  admitted ;  which  shall  entitle  the  party  to 
costs. 

The  judge,  on  the  reference  of  a  cause  before  trial,  cannot  certify, 
Barthrop  v.  Anderton,  8  Bing.  268.  Nor  does  the  statute  apply  to  an 
issue  on  interpleader  to  try  the  title  of  the  assignees  as  against  an  execu- 
tion creditor.  Lott  v,  Melvi/ie,  3M,^G.  40.  But  an  action  of  eject* 
ment  in  which  the  assignees  are  lessors  of  the  plaintiff  is  within  this 
section,  and  it  applies  to  assignees  under  commissions  issued  before  the 
statute;  Doe  v,  Lioenedge^  11  Jf.  4*  W.  517. ;  and  to  an  action  by  a 
bankrupt  against  his  assignees.    Ex  parte  Dick,  IjRoie,  41. 

Notice  to  dispute  "  the  bankruptcy  "  is  too  general.  It  must  specify 
which  of  the  three  matters,  trading,  petitioning  creditor's  debt,  and  act 
of  bankruptcy,  is  intended  to  be  disputed.  l}nwdeff  o.  Unwin^  6B.^C. 
537.  Under  this  section  no  proof  wnatever  of  the  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcjr,  is  required,  unless  proper  notice  has 
been  given;  although  the  plea  denies  the  bankruptcy.  Aioonv.  Bapkae/^ 
7  C.^  P,l  15.  Where,  in  an  action  by  a  banknipt  ajjatnst  his  assignees, 
no  notice  having  been  given  by  the  former  of  disputing  his  bankruptcy, 
the  assignees  unnecesstfily  put  in  the  proceedings  under  the  commission, 
and  an  objection  was  taken  to  the  petitioning  creditor's  debt  apparent 
on  the  face  of  the  deposition,  it  was  held  that  such  an  objection  could 
not  be  sustained.  M*Beathv,  Coates^  12  B,  Moore,  122.,  misreported 
in  4  Bingh,  34. ;  Bevan  v,  Letuis,  1  Simons^  376.  Where  the  banknipt 
was  within  the  United  Kingdom  at  the  time  of  the  issuing  of  the  com- 
mission, and  has  given  no  notice  to  dispute  the  commission,  the  effect 
of  the  above  clause  is  that,  in  cases  where  the  bankrupt,  if  solvent, 
could  have  sued,  and  the  defendant  gives  notice  of  his  intention  to  dis- 
pute the  bankruptcy,  &c.,  the  fact  so  disputed  must  be  proved ;  but  the 
depositions  under  the  commission  are  conclusive  evidence  of  the  mattera 
contained  in  them.    Earith  v,  Schroder,  M,  4r  M,  26.;  Eden^  370.    Ia 
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assumpsit  by  assignees  for  money  had  and  received  after  the  bankruptcy, 
the  defendant  denied  that  the  plain  tifl^  were  assignees  and  gave  a  notice 
to  dispute  the  act  of  bankruptcy  onW :  held  that,  after  proof  of  an  act, 
of  bankruptcy  before  the  receipt  of  the  money,  the  plaintiffs  need  go 
further  and  show  that  there  was  a  trading  and  petitioning  creditor's 
debt  coexistent  with  such  act.     Porter  v.  Walker^  IM.^G,  686. 

Where  notice  has  been  given  only  to  dispute  the  act  of  bankruptcy, 
and  the  other  side  have  read  the  depositions  on  the  file  to  prove  the 
trading  and  debt,  the  residue  of  the  proceedings  are  not  considered  to 
be  in  evidence,  and  the  counsel  of  the  party  contesting  the  commission 
has  no  right  to  inspect  them.  Bluck  v,  Thome,  4  Camp.  191. ;  Stafford^ 
V.  Ciarke,  I  Cflf  P.  26. 

The  notice  is  no  part  of  the  defendant's  evidence,  but  may  be  proved. 
at  the  commencement  of  the  plaintiff's  case,  and  will  immediately  put, 
him  upon  proof.    Decharme  v.  Lane,  2  Camp,  324. 

Proof  of  title — service  of  notice  to  dispute,  ^c]  A  notice  served  by 
delivering  it  to  a  clerk  at  the  defendant's  counting4)ouse  before  issue 
joined,  without  showing  that  it  has  come  to  the  ddendant's  hands,  has 
been  held  rightly  served.  Widger  v.  Browning,  M,  4r  M,  27.  If  no 
notice  has  been  delivered  with  the  plea,  and  the  plea  is  got  back  under 
a  fidse  pretence  and  re-delivered  with  a  notice,  it  is  insufficient.  Lauh' 
rence  v.  Crowder,  1  Moore  Sf  P,  51 1. ;  S.  C,  ^C,S^P,  229.  Service  on 
the  attorney  is  sufficient.    Howard  v.  Ranubottom,  3  Taunt.  526. 

Strict  proof  of  title — when  ditpented  with  by  adnmgionJ}  Strict  proof 
of  the  title  of  the  assignees  has  been  dispensed  with  in  cases  where  the 
defendant's  conduct  has  been  an  express  or  implied  admission  of  their 
title.  Eden,  354. ;  Maitby  v,  Christie,  ]  Etp,  340. ;  Rankin  v.  Homer, 
16  East,  191.  Thus,  where  the  defendant  had  attended  a  meeting  of 
the  commissioners  and  exhibited  an  account  between  him  and  the 
bankrupt,  and  afterwards  made  a  part  payment  to  the  assignee  on  that 
account,  it  was  held  to  be  prima  facte  evidence  that  the  plaintiff*  was 
assignee.  Diddnton  v.  Coward,  I  B,^  A.  677.  So  where  the  defendant, 
on  being  applied  to  by  the  assignee,  said  he  would  call  and  pay  the 
money,  this  was  held  to  dispense  with  the  usual  proofs  of  the  assignee's 
title.  Pope  V,  Monk,  2  C.  ^  P,  112.  Such  an  admission  is  evidence 
even  when  the  title  is  directly  in  issue.  IngSt  v.  Spence,  \  C.  M.^"  R* 
432.  The  affidavit  of  a  witness,  used  by  the  petitionmg  creditor  to  prove 
the  act  of  bankniptcy,  is  evidence  against  him  of  such  act  and  of  the 
time  of  it.     Gardner  v.  Moult,  W  A.  4r  E.  464. 

In  some  cases  the  conduct  of  the  party  is  conclusive  evidence  of  the 
title  of  the  assignees.  Thus  where  the  tximknipt  obtained  his  discharge . 
under  49  Geo.  3.  c.  121.  on  the  ground  of  his  bankruptcy,  it  was  held 
he  could  not  deny  it  in  an  action  against  his  assignees.  Watson  v.  Wace, 
5  B.4r  C.  153.  So  an  affidavit  by  the  petitioning  creditor  that  a  party 
is  indebted  to  the  deponent  in  the  sum  of  100/.  and  upwards,  and  is 
become  bankrupt,  is,  as  against  the  deponent,  conclusive  evidence  of  the 
bankruptcy.  LMetter  v.  Soli,  4  Bing.  623.  But  a  party  against  whom 
a  commission  has  issued  is  not  estopped  from  disputing  it  merely  because 
he  has  applied  to  a  commissioner  to  appoint  an  official  assignee  to  inves- 
tigate the  sufficiency  of  the  debt.     Alunk  v.  Clark,  2  New  Ca,  299. 

In  trespass  the  defendants  justified  taking  goods  as  assignees  of  M.; 
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the  plaintiff  denied  that  the  ^oods  were  the  gooda  of  the  defendaiits 
as  assignees ;  held  that  the  baniotiptcj  and  aarilgmncBC  were  adnntted 
on  thoe  pleadhigs.    Jbner  v.  Brown^  1  New  Cm.  484^ 
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commistkmtf  4*^.]  Where  separate  fittta  have  heen  issued  againat  aerenl 
persons,  and  the  same  persons  are  appointed  aaatgneea  under  each,  thev 
may  describe  themselTes  as  assignees  of  those  banknipts  generally,  tmd 
may  gtre  evidence  of  a  joint  demand  doe  to  all  the  banfcrupcs.  iSeatf  v. 
F^mdklm^  15  Eatt,4SS.;  Strra^fieid  9.  Hmmday^  ST,  R.  779.;  S&mitf. 
47.  o  (fi).  But  in  sach  action  they  cannot  recover  also  for  aepniate 
demands  due  to  each  of  the  bankrupts.  Hancock  v.  Hihfwood,  3  7*.  R. 
433.  And  where  there  are  separate  fiats  against  sereral  partDers,  and 
different  assignees  under  each  fiat,  in  declaring  for  a  joint  dcM  the 
assignees  must  not  describe  themselTes  as  joint  assignees,  hot  as 
assignees  of  each  bankrupt  respectireiy.  Ray  v.  Dacieg,  8  TTitmmt.  194.; 
S.  C,  2  B.  Moore,  S.  The  assignees  under  a  joint  fiat  againat  A.  and 
B.,  in  suing  on  a  separate  contract  made  with  A«,  may  describe  them- 
selres  generally  as  tne  assignees  of  A.,  without  noticing  Bw  SUmekoute 
V.  Da  SUva,  3  Camp,  399. ;  Harvey  v,  Morgan,  2  Am.  17.  And  the 
assignees  under  a  joint  fiat  ag»nst  two  partners  may  reccyrer  in  the 
same  action  debts  due  to  the  partners  jointly,  and  dMits  due  to  them 
separately.  Grakam  v,  Mnlcatter^  4  Ring,  1 15.  But  assignees  under 
a  joint  fiat  agunst  A.  and  B.,  who  have  committed  acts  of  bankruptcy 
at  different  times,  cannot  recover  money  received  by  the  defendant 
between  the  acts  of  bankruptcy,  either  as  money  had  and  received  to 
the  use  of  the  bankrupts,  or  to  the  use  of  the  assignees.  Hogg  v. 
Bridget,  8  T\ntnt,  200.  Where  the  assignees  of  two  partners  declared 
in  trover  upon  the  possession  of  the  bankrupts,  and  it  af^^eared  in 
evidence  that  the  ereater  part  of  the  goods  in  <|^estion  bdoi^ed  to  one 
of  the  partners  only  before  the  commencement  of  the  partnership,  and 
had  never  been  brou^t  into  the  partnership  fund,  and  that  the  residoe 
formed  part  of  the  joint  estate.  Lord  Kenvon  held  tint  the  plaintiflh 
could  recover  the  residue  only ;  whereas,  if  there  had  been  a  count  on 
the  possession  of  the  assignees,  as  it  was  a  joint  commisnon  and  the 
assignment  under  such  commission  passes  both  joint  and  separate  eflects, 
the  whole  might  have  been  recoverecl.  Cock  v,  Tmnno,  Seiw,  M  P.  1316. ; 
and  see  2  Sataid.  47,  o  («). 

Where  the  appointment  of  an  assignee  is  vacated  by  the  chaacdlor 
and  a  new  assignee  is  appointed,  the  latter  is  assignee  by  relation,  and 
may  sue  in  his  own  name  as  assignee  on  a  contract  made  by  the  fomcr 
assignee.    Aldriii  v,  Kettridge,  1  Bing,  355. 

• 

Evidence  in  particular  action*  by  astignees  of  bankrupts,)  In  many 
transactions  between  the  bankrupt  and  others  after  an  act  of  bank- 
ruptcy committed,  the  assignees  have  the  option  either  of  adopting 
the  contract  made  by  the  bankrupt  and  suing  the  party  in  an  action  of 
assumpsit,  or  of  disaffirming  the  contract  and  suing  him  for  damagea  in 
an  action  of  trover.  They  cannot,  however,  disaffirm  the  transaction, 
if  it  appears  that  they  have  once  affirmed  it.  Brewer  v.  Sparrow, 
7  B.  ^  C.  S\0.  Therefore,  where  assignees  had  recovered  a  sum  of 
money  fi*om  the  banknipt*8  banker,  which  had  been  received  by  him 
and  the  amount  of  which  had  been  paid  over  to  a  creditor  of  the  cwnk- 
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rupty  with  a  knowledge  of  the  bankruptcy,  it  was  held  that  they  could 
not  sue  the  creditor  .who  had  received  it ;  for,  having  disaffirmed  the 
banker*8  acts  in  the  former  action,  they  could  not  in  the  present  suit 
affirm  them  as  payments  of  the  bankrupt's  money.  Vernon  v.  Hanson^ 
2\T,  R,  287.  So  where  the  bankrupt,  before  his  bankruptcy,  had  pur- 
chased goods  on  credit  and  re-sold  them  fraudulently  at  under-pnces, 
it  was  ruled  that  assumpsit  for  goods  sold  and  delivered  could  not  be 
maintained  by  the  assignees  against  the  purchaser  to  recover  the  differ- 
ence  in  value ;  for  that  would  be  both  to  affirm  and  disaffirm  the  contract. 
Buna  V,  Clarke,  4  Camp,  355.  Money  had  and  received  has  been  held 
to  be  maintainable  agamst  a  person,  who  afler  taking  the  goods  of  the 
bankrupt  in  execution  afler  an  act  of  bankruptcy,  has  taken  them  under 
a  bill  of  sale  from  the  sheriff.  Reed  v,  Jamet^  1  Stark,  134.  And  where 
a  bankrupt,  afler  an  act  of  bankruptcy,  contracted  with  a  factor,  to 
whom  be  had  delivered  goods  for  sale  and  who  had  accepted  a  bill 
upon  the  strength  of  the  goods,  to  return  the  goods,  if  he  would  return 
the  bill,  and  did  return  the  bill,  it  was  ruled  uiat  the  assignees  might 
adopt  this  contract  and  recover  against  the  factor  for  the  non-delivery 
of  the  goods.     Butler  v.  Carver,  2  Stark,  433. 

Where  the  goods  of  the  bankrupt  have  been  converted  by  the  de- 
fendant either  before  or  after  the  bankruptcy,  the  assignees  may  recover 
their  value  in  an  action  of  trover.  Where  there  has  been  a  tortious 
taking  since  the  bankruptcy,  such  taking  is  a  sufficient  conversion  ;  but 
where  there  has  been  a  collusive  sale  of  the  goods  by  the  trader  in  con* 
templation  of  bankruptcy,  there  will  be  no  conversion  without  evidence 
of  a  demand  and  refusal.  Nixon  v.  Jenkim^  2  H.  Bl.  1 35.,  ante,  p.  5 1 3.  In 
some  cases,  although  trover  will  lie.  yet  it  is  necessary  to  bring  assump- 
sit in  order  to  recover  substantial  damages.  Thus,  where  after  his 
bankruptcy  the  bankrupt  drew  a  check  in  favour  of  one  of  his  creditors 
upon  his  bankers,  who  paid  the  check,  it  was  held  that  the  assignees 
could  not  recover  the  amount  of  the  monev  in  trover  against  the  cre- 
ditor, but  only  the  value  of  the  paper,  mathew  v,  ShenveU,  2  Taunt, 
439. ;  and  see  Walker  v.  Laing,  7  Taunt,  568.  A  sheriff  who  seizes  and 
sells  the  goods  of  the  bankrupt  after  an  act  of  bankruptcy  committed, 
is  liable  in  trover,  although  he  had  no  notice  of  the  act  of  bankruptcy. 
Potter  V.  Starkie,  cited  4  ilf.  <$•  5.  260.;  Garland  v,  Carlisle,  10  ^ti^. 
452.,  S,  C,  4  Moore  4r  P*  24.  Confirmed  by  the  House  of  Lords, 
4  New  Ca.  7. ;  S,  C,  3M,^W,  152.  But  the  law  is  now  altered,  see 
pott,  2  &  3  Vict.  c.  99. 

Evidence  in  particular  actiont^^at  to  reputed  oumenfiip,]  By  6  Geo.  4. 
c.  16.  S.72.,  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall, 
by  the  consent  and  permission  of  the  true  owner  thereof,  have  in  his 
possession,  order,  or  disposition,  any  goods  or  chattels  whereof  he  was 
the  reputed  owner,  or  wnereof  he  had  taken  upon  hhn  the  sale,  alter- 
ation, or  disposition,  as  owner,  the  commissioners  shall  have  power  to 
sell  the  same  for  the  benefit  of  the  creditors. 

All  personal  goods  and  chattels  are  within  the  statute,  as  ships ; 
Stephens  v.  Sole,  cited  1  Ves,  352. ;  Ex  parte  Bum,  IJ.SfW,  378. ; 
utensils  of  trade ;  Lingard  v.  Messiter,  I  B,^  C,  3(M9.  ;  Snclair  v,  Si^ 
venson,  2  Bing,  514. ;  unless  such  utensils  are  let,  and  there  is  a  usage 
of  trade  for  the  utensils  to  be  so  let;  Horn  v.  Baker,  9  East,  215.  239. 
8o  stock ;  Ex  parte  Richardson,  Buck,  480. ;  bills  of  exchange ;  Horn" 
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bhwer  V,  Proud,  2  B,  /^  A,  SS7. ;  policies '  of  tnsaranre ;  F^B&ener  o. 
CoiCt  1  Br,  C.  C  125.';  shares  Sn  a  public  company ;  Hskom  9.  Ijtmdtm 
Au.  Co.,  2  S.^S,  292. ;  Ex  parte  Valance,  3  Moni.  4- i4. 224. ;  and  in  a 
newspaper  ;  Longman  v,  Trtpp^  2  New  Btp.  67.;  have  been  held  to 
be  withm  the  statute. 

In  order  to  bring  the  case  within  die  statute,  the  fsaignees  should, 
in  genera],  give  some  evidence  beyond  that  of  mere  possession,  ^^bcre 
die  bankrupt  has  once  been  the  owner  of  the  property  in  queationy  the 
mere  fact  of  possession  may,  it  is  said,  raise  a  presumption  that  he  coa<- 
dnnes  in  possession  as  reputl&d  owner ;  but  where  die  bankrupt  has 
never  been  the  real  owner,  possession  may  not,  of  itself,  be  sufficient  to 
show  him  to  be  reputed  owner,  and  it  would  then  be  neceaaair  for 
the  assignees  to  estwlish  that  fact  by  odier  evidence ;  Lmgard  v.  Me^ 
dter,  \  B.  ^  C.  308. ;  and  reputed  ownership  is  a  question  of  fact  for 
the  jury ;  Edwardt  v.  Scott,  1  M.  ^  G.  962.  Where  it  appears  that, 
in  some  instances,  articles  used  in  collieries  belong  to  the  tenants,  and 
that  in  ojhers  they  do  not ;  that,  though  in  some  cases  the  landlord,  in 
demising  collieries,  permits  the  lessee,  on  certain  conditions,  to  have  the 
use  of  such  articles  during  the  demise ;  in  other  instances  they  bdong 
absolutely  to  the  lessee ;  then,  if  the  possession  of  such  things  is  con- 
sistent with  the  fact  of  a  person  being  absolute  owner,  and  abo  of  his 
not  bein(|  such  owner,  tne  mere  possession  of  them  ought  not  to 
raise  an  inference  that  the  person  in  possession  is  the  owner.  Per 
Abbott,  C.  J.,  Storer  v.  Hunter,  3  B.  ^  C.  376. ;  see  Fairbum  v. 
Eastwood,  6  M.  4*  W.  679.  A  notorious  custom  in  the  coal  trade 
to  paint  the  name  of  the  mere  hirer  of  a  barge  upon  it,  will  prevent 
a  barge  so  hired  by  a  coal-merchant  from  passing  to  his  assignees. 
Watson  V.  Peache,  1  Kew  Ca.  327.  In  order  to  prove  the  bankrupt 
reputed  owner,  evidence  of  reputation  is  admissible ;  OHoer  v.  BarileU, 
1  B.S^B.  269. ;  and  on  the  other  hand,  evidence  of  a  contrary  reputa- 
tion is  admissible  for  the  defendant ;  Gtar  v.  Button^  HoU^  N.  P.  C.  327. 
Thus,  evidence  of  the  bankrupt  being  in  possession  of  furniture, 
&c.,  under  an  agreement  which  was  notorious  in  the  neighbourhood, 
was  held  to  take  the  case  out  of  the  statute.  MuUer  v.  Mots,  1  M.  4*  S. 
335. 

.Evidence  of  reputed  ownership  *'at  the  Hme  he  becomes  bankrupt.**'] 
Goods  which  have  come  to  the  possession  of  the  bankrupt  after  the 
act  of  bankruptcy  are  not  within  the  statute.  Lyon  v.  JVekUm,  2  Bk^. 
334.  So,  if  tne  goods  are  taken  out  of  the  possession  of  the  bankrupt 
before  the  act  of  bankniptcy,  thev  will  not  pass  to  the  assignees,  llius, 
where  the  purchaser  ot  goods,  Iving  at  a  wharf,  receiv^  a  deliveiy 
order  from  the  seller,  but  suffered  them  to  remain  in  the  name  of  the 
seller  for  several  months,  during  which  time  the  seller  disposed  of  a 
part,  till,  upon  notice  of  the  seller's  insolvency,  the  purchaser  had  the 
goods  transferred  into  his  own  name  nine  days  before  the  seller's  bank- 
ruptcy, it  was  held  that  the  goods  did  not  pass  under  the  statute.  Jones 
V.  Dufyer,  15  East,  21.  So  where  the  purchaser  took  possession  the  day 
before  the  bankruptcy.  Arboum  v,  Williams,  B.  ^  M.  72. ;  but  see  Darby 
V.  Smith,  8  T.  R,  82. ;  Jones  v.  Du^yer,  15  East,  26.  It  was  held  by  Lord 
Oifibrd  at  nisiprius,  that  a  removal  on  the  same  day,  but  before  the  act 
of  bankruptcy,  would  not  take  the  case  out  of  the'  statute.  Arboum  r. 
Williants,  R.  S^M.  72.     A  demand  by  the  owner  of  the  goods  before  the 
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act  of  bankruptcy  is  sufficient  to  take  them  out  of  the  order  and  dispo^^ 
sition  of  the  bankrupt.    Smiih  v.  Toppmg^  6B.^Ad,  674. 

Evidence  of  reputed  ownerMp  —  '|  hw  conteni  and  permuion  of 
ike  true  oumer.**]  The  property  of  inmnts,  who  cannot  consent,  is 
not  within  the  statute.  Vmer  o.  Cadell^  3  Eep.  8a  So  stock, 
transferred  by  the  accountant^eneral  into  llie  name  of  the  mortgagor 
yirithout  the  privity  of  the  mortgagee,  will  not  pass  to  Uie  as- 
signees of  the  mortgagor.  Ex  forte  Bidiardson^  Buck,  480.  The 
foods  of  a  woman  married  to  and  bving  with  an  insolvent  as  his  wife, 
e  having  a  former  wife  Ihring,  do  not  pass  to  his  assignees  (although 
snch  goods  were  in  his  possession)  if  sne  was  ignorant  of  the  former 
marriage.  But  if  she  has  allowed  him  the  control  and  manage- 
ment  of  her  property  after  discovery  of  the  former  marriage,  such  pro* 
perty  passes  to  the  assignees.  iiUler  e.  Demetz^  IJf .  4*  ^ob.  479. 
Where  a  trustee  sold  and  let  the  purchaser  into  possession  before  pay- 
ment, the  case  was  held  to  be  within  the  statute  ;  for  by  the  *'  true 
owner,**  the  legad  owner  is  intended.     Ex  parte  Dcde^  Buck,  365. 

It  is  not  sui&cient  to  show  that  the  goods  were  in  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  a  person  who  was  per- 
mitted by  the  true  owner  to  deal  with  them  as  his  own  ;  but  the  consent 
must  move  directly  from  the  true  owner  to  the  bankrupt.  Frater  v, 
Swansea  Canai  Co.,  I  A,  4r  E,  354. 

Evidence  of  reputed  oumenhip  —  **  have  in  kit  possession,  order,  or  dis* 
portion/*]  Wnere  a  warrant  was  directed  to  atrader*s  servant  and  another 
person,  as  special  bailifls,  who  took  possession  of  the  goods  in  the  shop, 
but  the  busmess,  without  the  trader's  interference,  was  carried  on  appa- 
rently as  usual,  it  was  held  that  the  possession  of  the  servant  was  the 
possessbn  of  the  master,  and  that  the  case  was  within  the  statute. 
Jacksonv,Irvin,2Camp.iS. $  T\mssaintv.Hartop,HoU,  N.P,  C.  335. ;  and 
see  Dokerv.  Hasler,2  Bing,  479.  Where  a  trader  eave  a  creditor  an  order 
to  receive  a  certain  sum  of  money  in  the  hands  of  A.,  whom  he  directed 
to  transmit  it  to  the  creditor,  and  whilst  the  money  was  in  the  hands  of 
the  carrier,  the  trader  became  bankrupt,  Lord  Kllenborough  was  of 
opinion,  that  while  the  money  was  in  the  hands  of  the  carrier  the  pro- 
perty remained  unaltered,  and  that  the  case  was  within  the  statute. 
Hervcffv,  Liddiard,  I  Stark,  123.    But  the  possession  of  a  pawnee  is 
not  the  possession  of  the  bankrupt  pawnor,  so  as  to  bring  the  goods 
pawned  within  the  statute.     Greening  v,  Clark^  4  ^.j"  C  316.    Where 
the  goods  were  by  agreement  left  in  the  vendor's  possession,  but  the 
purchaser  marked  them  with  his  initials,  they  were  held  to  be  within 
the  statute.     Knowles  o.  HorsfaU^  &  B,  4r  A,  134.;  lAngard  v»  MessUer^ 
I  B.^C,  308.    But,  where  wine  sold  by  the  bankrupt  was  for  the  pur- 
chaser's convenience  bottled  and  deposited  in  the  bankrupt's  cellar,  set 
apart  in  a  particular  bin,  marked  witn  the  purchaser's  sesJ,  and  entered 
in  the  bankrupt's  books  as  belonging  to  the  purchaser,  it  was  held  not 
to  be  within  tiie  statute.     Ex  parte  Marrabie^  1  G.^J,  402. ;  Car^ 
ruthers  v,  Payne,  5  Bing.  270.     8o  where  A.  deposited  with  B.,  as  a 
security,  certain  warrants  of  the  West  India  Dock  Company  for  sugars 
deposited  in  their  warehouses  and  entered  in  his  name  m  their  books, 
and  the  company  assented  to  the  transfer,  and  A.  afterwards  became 
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a  bankrupt,  it  was  held  that  the  tugan  did  not  pass  to  A.'b  aadgnees ;  aa 
the  transfer  of  the  warrants  was  a  complete  transfer  of  the  poaaeaaioa 
before  the  bankruptcy,  hucm  v.  Donitn^  1  B,  Moore,  29.  So  wines 
in  the  London  Docks,  which  pass  bj  the  indorseoieiit  of  the  warraats, 
are  not  in  the  order  and  disposition  of  the  bankrupt,  unleas  he  has  the 
warrants  m  his  possession.  JSjr  parU  Davenport^  Moni»  ^  JSBgk,  16& 
If  a  symbolical  delivery  only  can  be  made,  it  is  suffidcot  to  take  the 
case  out  of  the  statute.  Manton  a.  Moore,  1  T.R,  67.;  AUr  a.  Oienrntj 
4f  M.^S.  240. ;  B^oum  v.  Heathcote,  1  AiA.  160.  Wherea  peraoo  en- 
titled to  take  out  letters  of  administration  neglected  to  do  ao,  hot 
remained  in  possession  of  the  goods  of  the  intestate  and  became  baidt* 
rupt,  the  case  was  held  within  the  statute.  Fom  a.  Fisker,  ^  B.^  A. 
135.  A.,  a  dyer,  having  purchased  a  plant  of  B.,  resold  it  to  him,  and 
B.  never  took  actual  possession,  but  demised  it  to  A.  for  three  yenrs^ 
during  which  time  A.  became  bankrupt ;  the  plant  was  held  to  pass  to 
his  assignees.  Biyion  v,  fVyRe,  I  B»^  P,  83.  (a.)  So  where  a  creditor 
purchased  under  a  biH  of  sale  from  .the  sheni*  certain  machinery  o/fha 
debtor  taken  ine&ecution  at  his  smt,  and,  having  marked  them  with  his 
initials,  demised  them  to  his  debtor,  it  was  held  that,  as  the  change  of 
ownership  was  not  notorious,  the  machinery  passed  to  the  assignees  of 
the  debtor.  Lmgard  v.  Meuiier^  I  B.fC,  308< ;  see  Storer  «.  Hmider^ 
3  B,ir  C,  368. ;  Hom  v.  Baker,  9  Eatt,  215. ;  LtNgkam  r.  Biggt^  1  B. 
4-  P.  82. ;  Clark  v.  Croumskaw,  S  B.  4r  Ad.  804.  Where  a  testator 
directed,  in  case  hb  son  should  carry  on  his  trade,  that  his  lease  and 
ftirniture  should  not  be  sold,  but  that  his  trustees  should  petnit  hia 
widow  and  chiUren  to  reside  in  his  dwelfiiig>hou8c,  and  have  the  use  of 
the  furniture,  it  was  held  that  the  fomiture  £d  not  pass  to  the  asMiees 
of  the  mother  and  son,  who  had  carried  on  the  trade.  £g  parte  Marfia^ 
2  Rote,  331.  So  of  furniture  left  to  trustees  to  be  enjoyed  with  the 
mansion-house  and  not  to  be  removed  without  the  leave  of  the  trustees. 
Earl  of  Shaftesbury  t>.  RuMteU,  \B.^  C,  666.  And  where  houaehdd  ftir- 
niture  and  stock,  in  pursuance  of  an  agreement  for  sale]  of  a  dwellings 
house  and  the  household  furniture  and  stock  therein,  were  left  in  the 
dwelling-house  in  the  possession  of  the  seller  for  three  months  after  the 
sale,  they  were  held  not  to  be  ib  his  order  and  dispositioa  on  his 
becoming  bankrupt  within  the  three  months ;  the  sale  being  notoriooa 
in  the  neighbourhood.    Mutler  v.  Moss,  1  M.  4*  S.  335. 

But  wlhere  a  house  was  let  with  a  covenant  to  detemine  the  lease  on 
the  lessee  committing  an  act  of  bankruptcy,  and  by  another  deed  the 
furniture  of  the  house  was  demised  subject  to  a  siimlar  covenant,  it 
was  held  that  the  furniture  passed  to  the  assignees  of  the  lessee,  who 
had  become  bankrupt;  the  jury  having  found  that  he  was  llie  reputed 
owner  of  the  fomiture.    ISekcnboiham  a.  Groves,  2  C,4r  P*  498. 

Evidence  of  reputed  ownership  — goods  sent  on  sale  or  fvfMra,]  Goods 
sent  upon  sale  or  return  to  a  trader  are  within  his  possession,  order, 
and  dispoaidon,  and  pass  to  his  assignees.  Lhesay  v.  iiood,  2  Cbaip.  83. 
And  where  there  was  a  custom  that  the  purchasers  of  hops  should  leave 
them  in  the  vendor's  warehouse  for  the  purposes  of  sale^  undlatingiiished 
from  his  other  stock,  they  were  held  to  pass  to  his  assignees.  T^laot- 
thwaite  v.  Cock^  3  TawU.  487.  But  where  goods,  sent  on  sale  or  return 
ifnot  approved  of,  arrived  only  the  day  before  the  trader's  baakruptcy, 
they  were  held  not  to  pass  to  bis  assignees ;  for  he  should  have  been 


Actions  6y  Assignees  of  Bankrupts.  555 

allowed  a  reasonable  time  to  select  such  goods  as  he  was  disposed 
to  retain.    GUuon  v.  Bray,  8  7\iunt.  76. 

Evidence  of  reputed  cwnersfap — goodt  belongmg  to  feme  cwert^ 
Goods  belongiitt  to  a  woman  living  with  the  trader  as  his  wife,  and 
asserting  herself  to  be  his  wife,  will  pass  to  his  assignees.  Mace  v, 
Cadeli,  Cowp,  232.  But  where,  on  marriage,  goods  are  vested  in  trustees 
for  the  separate  use  of  the  wife,  in  order  to  enable  her  to  carry  on  a 
separate  trade,  and  the  husband  lives  with  her,  if  he  do  not  intermeddle 
with  them  and  there  be  no  fraud,  such  effects  will  not  pass  to  the 
assignees  of  the  husband ;  but  whether  the  trade  be  carried  on  solely  by 
the  wife,  or  jointly  with  the  husband,  is  a  question  of  fiict  for  the  jury ; 
and  if  they  determine  the  latter,  the  effects  will  pass  to  the  assignees. 
Jamaan  v.  WooUoton^  3  T.  R.  6  IS.  See  also  Dean  v.  Brown,  5  B,  ^  C, 
836. ;  Miiler  v.  DemeiZy  1  M.  ^  Rob.  479. ;  ante,  p.  553. 

Evidence  of  reputed  ownerMp  —  m  case  of  partners,]  It  was  held  in 
one  case  that  the  share  of  a  dormant  partner  is  not  within  the  statute, 
the  ostensible  partner  having  become  bankrupt ;  Coldweil  a.  Gregory, 

1  Price,  119. ;  but  this  case  has  been  much  doubted  ;  Ex  parte  Dytter, 

2  Bote,  266.,  and  may  be  considered  as  overruled  by  the  following 
decision.  A.  and  B.  were  partners,  but  the  whole  business  was  carried 
on  by,  and  in  the  name  of.  A.,  B.  not  appearing  to  the  world  as  a  partner. 
At  the  dissolution  of  the  partnership  all  the  joint  stock  and  efl^ts 
were  left,  by  agreement,  in  the  hands  of  A.,  who  was  to  receive  and  pa^ 
all  the  debts  due  to  and  firom  the  concern.  After  carrying  on  the  busi- 
ness for  a  year  and  a  half,  A.  became  bankrupt.  It  was  held  that  the 
partnership  property  passed  to  his  assignees.  Ex  parte  Enderby,  2  B. 
^  C.  389.  406.;  and  see  Ex  parte  Barrow,  2  Rose,  252. 

Evidence  cf  reputed  ownerdup —^  tfups^  A  ship,  registered  in  the 
name  of  one  partner,  but  suffered  to  be  in  the  possession,  order,  and 
disposition  ot  the  partnership,  will  pass  under  the  assignment  of  the 
j<Mnt  estate.  Ex  parte  Bum,  \  J.i^W,  378.  Upon  the  sale  or  mort- 
gage of  a  ship  at  sea,  the  transfer  being  symbolical  by  delivery  of  the 
prand  bill  of  sale,  upon  the  return  of  the  shin  the  transfer  will  be  mvaltd, 
if  the  purchaser,  after  notice,  neglects  to  take  possession  or  notify  the 
transfer  to  the  captain.  Afotr  v.  Glenme,  ^  M.^  8,  240. ;  RitAardson 
V,  Campbell,  6  B.  ^  A,  196.  And  by  4  G^.  4.  c.  41.  s.  44.,  where  any 
transfer  of  any  ship  or  vessel,  or  any  share  thereof,  shall  have  been 
made  as  a  security  for  the  payment  of  any  debt,  either  by  way  of  mort- 
gage or  of  any  assignment  to  a  trustee,  for  the  purpose  of  selling  for 
Uie  payment  of  any  debt,  if  such  transfer  shall  have  been  duly  registered 
according  to  the  provisions  of  the  act,  the  interest  of  the  mortgagee 
ahall  not  be  affected  by  the  bankruptcy  of  the  mortgagor,  notwithstand- 
ii^  that  the  ship  was  at  the  time  in  the  possession,  <mler,  and  disposition 
orthe  bankrupt,  and  that  he  was  reputea  owner.  Roimson  v,  Macdownelt, 
5M.^S.  228. ;  KtHkley  v.  Hodgson^  I  B.4r  C.  588.  And  see  similar 
clauses  in  the  later  registry  acu. 


Iff  of  reputed  oumertkip  —  debts,  ^c]   Where  a  simple  contract 
debt  is  assigned,  the  assignor  is  considered  as  having  the  order  and  dis- 
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poflitioD  of  the  debt  with  the  ooosentofthe  tnie  owner  until  the  debcor 
has  ootice  of  the  assignment.  BwA  v.  Zee,  \  A,  if  K.  8M.  Gibmm  r. 
Ovtriniry,  1  M,^W,  561.  When  the  fireigfat  to  be  earned  by  m  ship  is 
assiened,  uid  notice  given  to  the  pvty  who  is  to  pay  it,  the  freight  ii 
no  longer  in  the  order  and  disposition  of  the  assignor.  DomgiaM  v. 
.RuueU,  4  Sim.  524. ;  1  Myhe  ^  K.  488. 

Evidence  of  reputed  ownertUp  — JSxiwrs.]  Whether  fiztorea  wiB  pass 
to  the  assignees  of  a  bankrupt,  as  being  in  his  order  and  disposatioa, 
has  been  the  subject  of  many  decisions.  In  the  following  cases  they 
were  held  not  to  pass.  The  lessee  of  land,  having  erect^  a  distiDeiy 
thereon,  demised  the  same  to  persons  who  became  bankrupt: 
Held  that  the  stills,  &c.,  being  fixed  to  the  freehold,  did  not  pass 
to  the  assignees.  Horn  v.  Bakery  9  East,  215.  L.  took  a  lease  of  a 
mill  and  iron-forge,  and  purchased  the  fixtures  and  movable  utensib 
from  the  landlord.  He  afterwards  mortgaged  them,  and  became  bank- 
rupt. The  case  was  held  to  be  governed  by  the  preceding  dedsipn. 
Clark  V,  Crounuiawt  S  B.  ff  Ad,  804.  A  steam-engine  was  erected  aft 
the  joint  expense  of  landlord  and  tenant  for  the  purpose  of  working  a 
colliery,  to  be  used  by  the  tenant  during  the  term,  but  to  be  held  as  Uie 
property  of  the  landlord,  subject  to  such  use.  The  court  held  this  case 
not  to  be  within  the  statute.  Coombs  v.  Beaumont,  5  B,  ^  Ad,  72.  In 
the  last  case,  Parke  J.  observed,  that  there  was  no  distincdon 
between  fixtures  removable  as  between  landlord  and  tenant,  and  fix- 
tures not  so  removable.  The  tenant  in  fee  simple  of  a  cotton  miU, 
which  contained  a  steam-engioe,  boilers,  &c.,  mortgiiged  those  articles, 
but  remained  in  possession  till  his  bankruptc}'.  The  plate  of  the  engine 
(which  formed  no  part  of  the  working  apparatus)  was  fixed  to  the  tree- 
hold  of  the  mill.  Every  other  part  of  the  machine  was  secured  by 
bolts  and  screws,  and  might  be  removed  without  injury  to  the  building. 
It  was  held  that  the  steam-engine,  &c,  were  not  in  the  order  and  dis- 
position of  the  mortgagor  at  the  time  of  his  bankruptcy.  Hubbard  r. 
Bagshaw,  4  SimoTU,  326.  A  trader  mortgaged  premises,  on  which  were 
a  steam-engine  and  other  fixtures  erected  for  the  purposes  of  trade  ; 
having  become  bankrupt  while  continuing  possession,  the  court  of 
Heview  held  this  not  to  be  a  case  of  reputed  ownership.  Ex  parte 
Lloi/d,  1  Mont,  4-  Ayr,  494, ;  Ex  parte  Wilson,  2  Mont,  ^  Ayr,  61.  ; 
Ex  parte  Belcher^  2  Mont.  4r  Ayr,  160.  In  the  above  cases  the  courts 
appear  to  have  proceeded  on  the  pround  thstjixlures  cannot  be  con- 
sidered as  "  goods  and  chattels  "  within  the  meaning  of  the  statute. 

In  one  case  the  court  of  Exchequer  seems  to  have  thought  that  fix- 
tures would  pass  to  assignees,  on  the  ground  of  their  being  personal 
property.  Trappes  v,  Harter,  2  C.  ^  Sf,  153.;  S,  C.  3  T^^eh,  603. 
But  this  decision  must  be  regarded  as  overruled  (so  far  as  the  above 
principle  is  concerned)  by  the  latter  case  of  BoydeU  v,  M*  Michael,  I 
C.  M.  i  R.  177.     See  also  Pirn  v.  Grazebrook,  3  M.  ^  G,  865. 


Evidence  of  reputed  oivnerthip  —  in  the  bankrupCs  possession  as  ex* 
ecutor,]  Goods  of  a  testator  or  intestate,  in  the  possession  of  the 
bankrupt  as  executor  or  administrator,  are  not  within  the  statute.  Ex 
parte  Ellis,  1  Atk.  101. ;  Farr  v,  Newman,  4  T,  B.  629.  So  where  the 
wife  of  the  bankrupt  is  executrix.     Viner  v,  Cadeti,  3  ^jjo.  88.     Aftd 
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even  money,  if  it  can  be  specifically  distinguished,  will  not  pa.ss  to 
the  assignees.  Per  Lord  Mansfield  C.  J.,  Howard  v.  Jemmet,  3  Burr. 
1369. ;  Taifhr  v.  Plumer,  3  M.  §c  S,  578. ;  Fox  ©.  Fither,  S  B.  ^  A. 
135. 

Evidence  of  reputed  ownenhip  —  m  the  hanknipfi  possession  as  factor,] 
Goods  in  the  bankrupt's  possession  as  factor  will  not  pass  to  bis  assig- 
nees. B,  y,  P.  42. ;  Per  Lord  Mansfield,  in  Mace  v.  Cadell^  Cowp.  232. 
If  the  foctor  has  sold  the  goods  and  received  the  proceeds  before  the 
baokruptc}',  the  principal  must  come  in  with  the  rest  of  the  creditors 
and  prove ;  Scott  v,  Sumtan,  WiUes^  400. ;  but  if  the  (actor  takes  notes 
in  payment,  ibid.,  or  exchanges  the  original  goods  for  other  goods, 
Whitecomb  v.  Jacobs  1  Salk,  160.,  the  notes  or  goods  are  the  property 
of  the  principal,  and  do  not  pass  to  the  assignees.  Taylor  v,  Ptumer, 
3  Af,  4"  S,  562.  And  if  the  goods  have  been  sold,  and  the  price  has 
not  been  paid  before  the  bankruptcy  of  the  factor,  and  the  assignees 
receive  the  money,  the  principal  may  sue  them.  Scott  v,  Sunnan, 
WiUeSy  400. 

Evidence  of  reputed  ownership  —  in  the  hankrtmfs  possession  far  a  par* 
ticular  purpose.]    Where  goods  are  in  the  bankrupt's  possession  tor  a 
particular  purpose,  they  do  not  pass,  under  the  statute,  to  his  assignees. 
Thus  bills  deposited  by  a  customer  with  his  banker,  and  entered  as 
cash  (whether  indorsed  by  the  customer  or  not),  for  the  purpose  of 
obtaining  payment,  which  by  the  London  bankers  are  usually  entered 
short,  (that  is,  not  carried  to  the  customer's  credit  as  cash  till  paid,)  do 
not  pass  to  the  assignees  of  the  banker  on  his  becoming  bankrupt. 
Giles  V.  Perkins,  9  East,  12. ;  Ex  parte  Serjeant,  1  Rose,  153.    And  even 
where  the  bills  are  not  entered  short,  but  are  treated  as  cash,  they  do  not 
generally  pass  to  the  ahsienees.  A  cuatomer  was  in  the  habit  of  indorsing 
and  paying  into  his  banker's  hands  bills  not  due,  which,  if  approved, 
were  immediately  entered  (as  bills)  to  his  credit,  to  the  full  amount, 
and  he  was  then  at  liberty  to  draw  for  that  amount  by  checks  on  the 
bank.     The  customer  was  charged  interest  upon  all  cash  payments  to 
him  from  the  time  when  made,  and  upon  all  payments  by  bills  from  the 
time  when  they  were  due  and  paid,  and  had  credit  for  interest  upon 
cash  naid  into  the  bank  from  the  time  of  the  payment,  and  upon  bills 
paid  in  from  the  time  when  the  amount  of  them  was  received.     The 
bankers  paid  away  such  bills  to  their  customers  as  they  thought  fit. 
The  bankers  having  become  bankrupt,  it  was  held  that  the  bills  paid  in 
by  the  customer,  and  remaining  in  specie  in  the  banker's  hands,  did  not 
pass  to  the  assignees ;  the  cash  balance,  independently  of  the  bills,  being 
m  favour  of  the  customer  at  the  time  of  the  bankruptcy,     nompson  v, 
Giles,  2  B.^  C.  422.  See  Ex  parte  Armitstead,  2  G.  <$•  /.  371.,  and  Ex 
parte  Thompson,  Mont.§f  Mac.  108.  (n.)  Bills  of  exchange  were  paid  by 
a  customer  to  his  account  with  a  banker,  and  entered  as  cash,  with  a 
distinct  interest  account.  The  customer  had  credit  to  the  amount  of  the 
bills  so  entered,  but  in  fact  never  overdrew  the  account.    There  was 
evidence  of  a  custom  in  the  country  to  circulate  short  bills,  but  no  ex- 
press authority  was  given  bv  the  customer  to  the  banker  to  circulate  the 
bills  in  question.  It  was  held  by  the  Lord  Chancellor,  reversing  an  order 
of  the  Vice-chancellor,  that  on  the  bankruptcy  of  the  banker  tlie^ie  billa 
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did  not  pass  to  his  assignees.  Ex  parte  Benson^  Mont  ff  BBgk,  120. 
But  where  bills  are  not  remitted  for  a  particular  purpose,  but  to  be  dis- 
counted ;  and  they  are  discounted  accordingly ;  they  pass  to  the  as- 
signees. CarHwri  v.  Balesy  3  Camp,  301.;  Tminqjion  v.  GUes,  2  B.^" 
C.  432.  So  where  bills  are  sent  by  one  trader  to  another  trader  on 
a  general  running  account ;  Bent  v.  Puller^  5  71  R,  41^. ;  or  where 
there  is  an  exchange  of  bills  for  bills.  Hornblower  v.  Proud^  2  B*  SfA, 
327. ;  Parke  v,  EUaton,  I  Eatt,  554. 

A.  and  B.  agreed  that  B.  should  purchase  of  A.  the  light  eold  coin 
which  he  should  send,  at  a  stated  price,  and  that  A.  should  from  time 
to  time  draw  upon  B.  for  the  money  due  upon  such  sale,  and  that  B. 
should  also  from  time  to  time  accept  other  bills  drawn  by  A.  for  his 
own  convenience,  for  which  A.  was  to  remit  yalue :  after  they  bad  acted 
under  this  contract  for  some  time,  B.  became  a  bankrupt,  being  under 
acceptances  to  a  lar^e  amount ;  and  A.,  not  knowing  of  the  bankruptcy, 
sent  a  quantity  of  light  sold  and  bills  to  enable  B.  to  discharge  the 
acceptances,  which  parcel  was  taken  to  B.'8  assignees.  It  was  held  tbaC 
A.,  who  had  since  paid  B.*s  acceptances,  might  recover  back  the  gold 
and  bills  sent  after  B.*s  bankruptcy,  on  the  ground  that  they  were  sent 
for  the  particular  purpose  of  paying  those  acceptances,  and  that,  as  the 
purpose  was  not  answered,  tiie  property  in  the  gold,  &c.,  remained  in 
A.,  for  whom  B.  should  be  considered  as  the  factor  or  banker.  Tooke 
V.  HoUhgtuorth,  5  T.  R.  215. ;  S.C.2  H,  Bl,  501. 

Where  A.,  having  agreed  to  lend  B.  200/.  to  be  applied  to  a  specific 

Surpose,  drew  a  check  on  his  banker  for  that  sum,  and  delivered  it  to 
L,  who  afterwards  became  bankrupt,  and  B.,  not  having  used  the  dieck, 
returned  it  to  A.  after  bavins  committed  an  act  of  bankruptcy,  it  was 
held  that  B.'s  assignees  coulonot  maintain  trover  for  the  check.  Moore 
V,  Barthrop,  \  B,  S^  C,  5.  And  where  A.  advanced  money  to  B.,  then 
lying  in  pnson,  for  the  purpose  of  settling  with  his  creditors,  and  the 
purpose  Ruling,  part  of  such  money  was  repaid  to  A.  by  B.,  who  became 
bankrupt  by  lying  two  months  in  prison,  it  was  held  that  the  assignees 
could  not  recover  the  money  so  repaid.  Toovey  v.  Milne,  2  B,^A.  683. 
If  money  received  by  an  overseer  of  the  poor  be  kept  apart  from  his 
general  property,  it  will  not  pass  to  his  assignees.  R,  v,  Egginton, 
I  T.  B.  370. 

Evidence  of  reputed  ownership — m  the  banknipfs  possestion  as  trustee.] 
Property,  which  is  in  the  bankrupt's  hands  as  trustee  only,  will  not  pass 
under  the  assignment  to  his  assignees.  Winch  v.  JCeetey,  1  T.R,6i9,; 
Smith  V,  Pickering,  Peake,  50. ;  Taylor  v.  Plumer,  S  M.^  S,  576.  Thu4 
it  has  been  held,  that  where  shares  in  an  insurance  company  are  in  the 
name  of  the  bankrupt,  as  trustee,  they  are  not  in  his  reputed  ownership. 
Ex  parte  Watkins,  1  Mont,  4*  Ayr,  689. 

Defence, 

The  defendant  may  either  controvert  the  title  of  the  piaintifi  as 
assignees;  or  the  cause  of  action ;  or  both. 

Plea  denying  thai  the  pUdntifi  are  assignees,]  A  plea,  denying  that  the 
plaintiffs  are  assignees  modo  et  forma,  puts  them  upon  proof  of  strict 


Actions  by  Assignees  of  Bankrupts.  559 

title,  u  e,  of  trading,  petitioning  creditor*s  debt,  act  of  bankruptcy,  &c 
Butler  V.  Hobton^  4  2^ew  Ca.  290. ;  Buckiou  v.  Frosty  S  A,  f  E.  844». 
This  plea  is  rendered  necessary  by  the  rules  H.  4s  W,  4.,  which  direct 
that  in  all  actions  by  and  against  assignees  of  a  bankrupt,  &c.  the  cha- 
racter in  which  the  part^  is  stated  on  tlie  record  to  sue  or  be  sued, 
shall  not  be  considered  m  issue  unless  specially  denied.  It  roust  be 
obserred,  however,  that  the  plea  will  not  supersede  the  notice  required 
by  6  Oeo.  4.  c  16.  s.  90.  See  ante,  p,  548.;  and  that  proof  of 
strict  title  may  still  be  wholly  or  partially  dispensed  with  by  the  oper- 
ation of  the  various  statutes  already  referred  to,  or  by  implied  admis- 
sions; see  iuprd^^  544 — 548. 

Plea  of  Not  guilty  m  trover  h^  asiignees.]  Where  the  declaration 
alleged  a  possession  by  the  plaintiff  as  assignees  and  a  conversion  after 
the  bankruptcy,  and  the  plea  was  Not  guilty,  it  was  held  that  a  sale  of 
the  bankrupt's  goods  by  the  defendant,  uncfer  an  execution  be/bre  the 
bankruptcy',  did  not  support  the  issue,  though  there  had  been  a  demand 
and  refusal  by  the  defendant  afterwards ;  for  the  sale  was  the  real  con- 
version.    Edward*  v.  Hooper^  11  ilf .  4*  ^*  363. 

Plea  of  Not  poaegtedy  in  trover  by  mssigKeesJ]  The  defendant  vasy  shew 
under  tnis  plea  that  he  took  the  goods  in  execution  bom  fide  without 
ootice  of  bankruptcy.  Unwm  v,  St.  Quintin,  II  M.^W.  277.  So  he  may 
shew  that  the  plaintiffs  permitted  the  soods  to  remain  in  the  order  and 
disposition  of  the  bankrupt,  and  that  the  property  consequently  passed 
to  the  provisional  assignee  by  assignment  under  the  insolvent  debtor's 
act,  of  which  the  bankrupt  had  afterwards  prayed  the  benefit.  Butler  v, 
Hobson,  4  New  Co.  290.  But  there  is  no  authority  to  shew  that  under 
tlib  plea  the  character  of  the  plaintiffs  as  assignees  can  be  questioned ; 
though  it  is  so  statel  (erroneously,  ut  mdetur)  in  the  marginal  note  to 
Bucktan  o«  Frogt,  S  A.  ^  E*  844.  Where  the  plaintiffs  were,  assignees 
of  A.  when  the  conversion  took  place,  and  afterwards  became  assignees 
of  A.  &  B.,  and  declared  in  trover  alleging  the  property  in  themselves 
as  assignees  of  A.  &  B.,  they  cannot  recover  even  a  moiety ;  for  they 
were  not,  at  the  time  o(  conversion,  possessed  as  assignees  oi*  ^M  bank- 
rupts.    Edwardt  v.  Hooper^  1 1  M,  q  W.  363. 

The  defendant  may  shew  that  the  equitable  interest  passed  to  him 
before  the  bankruptcy ;  for  the  assignees  only  take  what  the  bankrupt  is 
equitably  as  well  as  legally  entitled  to,  and  therefore  an  equitable  assign- 
ment made  before  bankruptcy  prevents  the  property  from  vesting  in  the 
assignees.  Carvalho  v.  Bwrm,  \B,^  Ad,  382. ;  Ttbbits  v,  George ^  5  A, 
4  E,  107.  The  saime  doctrine  applies  to  the  assignees  of  an  insolvent. 
See  Best  v.  Angles,  2C.^  M.  394. ;  S,  6'.,  4  Tyrwh.  256.  In  Mogg  v^ 
Baker,  3  M.  ^  W,  195.  it  was  held,  that  if  A«  agrees  to  assign  to  B. 
certain  specific  goods  by  way  of  security,  for  money  advanced  by  B.  for 
the  purchase  of  them,  and  afterwards  in  pursuance  of  such  agreement 
actually,  assigns  them,  although  the  assignment  itself  be  under  such 
circumstances  as  would  have  rendered  it  void  under  the  Insolvent 
Debtor's  Act,  and  A.  subsequently  takes  the  benefit  of  that  act,  yet  his 
assignees  are  not  entitled  to  the  goods ;  but  it  would  be  otherwise  if 
the  agreement  related  to  such  goods  as  A.  might  have  at  the  time  of  the 
execution  of  the  assignment,  their  eorptu  not  being  ascertained  at  the 
time  of  the  agreement. 
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What  paymenU  to  and  by^  and  tranutetiotu  wUk^  the  UaJkrupt  are  pro* 
teeted  by  6  Geo,  4.  c.  16.]  The  defendant  may  protect  himself  by  insist* 
ing  that  be  comes  within  the  cknses  of  the  bankrapt  act,  by  wnich,  in 
various  cases,  transactions  with  the  bankrupt,  wimout  notice  of  his 
bankruptcy,  are  declared  good.  And  where  tne  defence  is  in  sutetanoe 
a  denial  that  the  property  in  the  goods»  for  which  the  plaintifls  sue  in 
trover  as  ass^ees,  passed  to  tiiem,  a  simple  traverse  ot  such  property 
is  sufficient.  See  Pftike  B.  in  Carr  v,  BartBu^  IC.M.^ R. 787,  788.; 
Thtrquand  p.  Hawtrey^  9  M,^W.  727. 

By  6  Geo.  4.  c.  16.  s.  81.,  idl  conveyances  by,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with  any  bankrupt,  bond  fide 
made  and  entered  into  more  than  two  calendar  months  before  the  date 
and  issuing  of  the  commission  i^ainst  him,  and  all  executions  and 
attachments  bond  fide  executed  or  levied  more  dian  two  calendar  months 
before  the  issuing  of  such  commission,  are'valid  notwithstanding  any 
prior  act  of  bankruptcy,  provided  the  person  so  dealing  widi  him,  or  at 
whose  suit  such  execution  or  attachment  shall  have  issued,  had  not,  at 
the  time  of  such  conveyance,  &c.  notice  of  any  prior  act  of  bankruptcy. 

Under  this  act  on  a  commission  issuing  on  May  14th,  a  dealii^  on 
March  1 4th  is  valid,  '*as  more  than  two  calendar  months  before  the 
issuing  of  the  commission.**  Cowie  v.  Harm^  M,  ^  M,  141.  A  seizing 
of  go<xls  under  %fi,fii,  at  eleven  o'clock  on  the  1 3th  of  Aujpist,  is  a 
levying  more  than  two  months  before  the  issuing  of  a  commission  issued 
at  twelre  o'clock  on  the  13th  of  October.  Godson  v,  Sanctmaryy  4  B. 
4r  Ad.  255. 

By  section  te.  of  the  same  act,  all  payments  really  and  bond  fide  made^ 
or  thereafter  made,  by  any  bankrupt,  or  any  person  on  his  behalf,  beibre 
the  date  and  issuing  of  the  commisdon  (such  payment  not  being  a 
fraudulent  preference  of  the  creditor),  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bankrupt ;  and 
all  payments  reaUy  and  bond  fide  made,  or  therdmfer  made,  to  any  bank- 
rupt before  the  date  and  issuing  of  the  commission,  shall  be  deemed 
valid  notwithstanding  any  such  prior  act  of  bankruptcy;  and  sudi 
creditor  shall  not  be  liable  to  refund  to  the  assignees,  provicied  the  person 
so  dealing  with  the  bankrupt  had  not,  at  the  time  -of  such  payment  by 
or  to  the  bankrupt,  notice  of  any  act  of  bankruptcy. 

A  delivery  of  goods  bond  fide  made  in  part  payment  of  a  previous 
debt  after  a  secret  act  of  bankruptcy  committed  by  the  debtor  is  a  pay- 
ment protected  by  this  section.    Cannon  v,  Wood^  2  M.  ^  W.  466. 

It  is  not  necessary  that  the  payment  should  be  of  a  precedent  debt 
to  bring  the  case  within  this  statute.  Thus,  where  A.  purchased  of  B., 
a  hop-merchant,  a  library,  and  paid  him  the  value,  B.  at  that  time  having 
committed  an  act  of  bankruptcy  of  which  A.  had  no  notice,  it  was  held 
that  B.  was  protected  by  the  above  clause.  HiU  v.  Fameil,  9  J7. 4*  C  45. 
See  also  ChurchiU  v.  Crease,  5  Bing,  177. ;  Bishop  v,  Crawshay,  3  B,^ 
C  415.  Giving  cash  for  a  bank  post  bill,  is  a  payment  protected  by  the 
above  clause.  fVilBs  v.  Bank  of  England^  4  A,4r  B.2U  A  payment  by 
a  partner,  who  has  committed  an  act  of  bankruptcy,  of  a  partnership 
debt  due  before  bankruptcy,  to  a  creditor  who  has  notice  of  the  act  of 
bankruptcy,  is  not  protected  by  this  statute.  Craven  v.  Edmondbon^ 
6  Bing.  734.  A  payment  for  goods  purchased  of  a  bankrupt  just  before 
his  bankruptcy  n  not  protected  by  the  above  clause,  if  the  purchaser 
knows,  or  has  the  means  of  knowing  the  bankrupt's  drcumstances. 
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Devoi  V,  Fenableg,  3  ^ew  Ca.  400.  See  Gretm  r.  White,  ihid,  59,  And 
where  a  trader,  who  had  committed  a  secret  act  of  bankruptcy,  assigned 
chattels  to  a  creditor  as  a  security  for  money  lent  in  trust  to  permit 
the  trader  to  use  the  chattels  till  March,  1833^  and  then  to  sell  them  in 
dischai^e  of  the  debt,  if  unpaid ;  and  in  October,  1832,  within  two 
months  after  this  assignment,  a  fiat  issued,  it  was  held  that  the  assign- 
ment was  not  protected  by  sec.  82.  of  6  Geo.  4.  Cannan  o.  Denew, 
10  jBing'  292.  So  where  a  plaintiff^  within  two  months  before  the 
issuing  of  the  fiat,  deposited  chattels  by  way  of  pledge  in  consideration 
of  an  adyance  of  money,  the  Court  of  Common  Pleas  held  that  the 
transaction,  though  bond  fide  and  without  notice  of  an  act  of  bank- 
ruptcy, was  not  protected  by  the  82d  section.  Wright  v,  Feamiei/, 
5  ^ew  Ca,  89.  Such  transaction  would  be  protected  by  the  81st 
section,  if  the  two  months  had  elapsed  before  the  issuing  of  the  fiat. 
Ibid. 

'  Though  notice  of  a  docket  may  not  of  itself  be  esteemed  notice  of  an 
act  of  bankruptcy,  yet  connecting  such  a  notice  with  the  circumstance 
of  the  defendant's  requiring  security  before  they  made  the  payment,  a 
jury  will  be  justified  in  finding  the  fact  of  notice.  Scroti  o.  HMoute, 
4  iing.  181.  As  to  notice  to  the  Bank  of  England  with  regard  to  the 
transactions  of  its  branch  banks,  see  WUtis  v.  Bank  of  England,  4:  A,  4r 
-£.21. 

By  section  83.,  the  issuing  of  a  commission  shall  be  deemed  notice 
of  a  prior  act  of  bankruptcy,  if  the  adjudication  of  the  person  or  persons, 
against  whom  such  commission  has  issued,  shall  have  been  notified  in 
the  London  Gazette,  and  the  person  to  be  affected  by  such  notice  may 
reasonably  be  presumed  to  have  seen  the  same. 

By  section  84.,  no  person  having  in  his  possession  or  custody  any 
moneys  goods,  or  effects  belonging  to  an}'  bankrupt,  shall  be  endangered 
by  reason  of  the  payment  or  deuvery  thereof  to  the  bankrupt,  or  his 
order,  provided  such  person  had  not,  at  the  time  of  such  delivery  or 
payment,  notice  of  an  act  of  bankruptcy. 

By  section  85.,  if  any  accreditee!  agent  of  any  body  corporate  or 
public  company  shall  have  notice  of  any  act  of  bankruptcy,  such  body 
corporate  or  company  shall  be  thereby  deemed  to  nave  had  such 
notice. 

By  section  86.,  no  purchase  from  any  bankrupt,  bond  fide,  and  for 
valuable  consideration,  where  the  purchaser  had  notice  at  the  tune  of 
such  purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed, 
shall  be  impeached  by  reason  thereof,  unless  the  commission  against 
such  bankrupt  shall  have  been  sued  out  within  twelve  calendar  months 
afler  such  act     See  also  2  &  3  Vict.  c.  1 1.  s.  13. 

What  deaUngi  and  iransaciiont  with  the  bankrupt  are  protected  by 
it  ^3  Vict.  c.  29.]  Bv  2  &  3  Vict.  c.  1 1.  s.  12, 13.,  cerUin  conveyances 
and  purchases  by  ana  from  bankrupts,  without  notice  of  a  prior  act  of 
bankruptcy,  are  protected.  This  act  passed  4th  June,  1839.  But  at 
the  same  session  another  act,  c.  29.,  passed  on  19th  July,  with  much 
more  extended  provisions. 

By  the  latter  act  all  contracts,  dealings,  and  transactions  by  and  with 
any  bankrupt  really  and  bond  fide  made  and  entered  into  before  the  date 
and  issuing  of  the  fiat  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of  such  banL* 
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mpc,  bona  fide  cxenxted  or 

fiat,  shall  be  deemed  to  be  vvfid, 

mpter  br  socii  bBHikni|H  cotoiuttedi 

90  deafin^vitii  sodi  bankrapt,  orfl 

nch  cxecntioo  or  atfadwncpt  sfaail 

socfa  coomct,  dealii^  or  trnfeSBCtk 

levying  soch  eiccutioQ  or  flttadnnent,  BOtiee  of 

niptcj  by  him  committed  ;  prorided  dao  AbI  pothing 

riall  be  deemed  or  taken  to  gm  Taficfitj  to  anj  imjpmeat  ^mcfe  bj 

banknipt,  being  a  finmdnlent  prdcn.te  of  wmw  creditor  or  crcdkocm  of 

such  boidutipc,  or  to  anr  execntion  feniidrd  on  a  jii^iLtm  on  a  «ar- 

not  of  attotacf  or  cognorit  sren  br  wan  bmiliujH  hf  «aj  of  andi 

Tbeeflisct  of  this  act  is  to  dertimr  the  rdatioa  of  tbe  tide  of  the 
assignees  to  the  act  of  bankruptcy  as  to  aD  homm  fiie  transact iiws  pfior 
to  the  fiat.  Bat  the  transaction  most  be  wt  cdhet  timatU  valid :  tkere- 
fore,  where  the  act  of  bankruptcy  b  by  piocuiiMig  tiie  bankrupt^  goods 
to  be  taken  in  execntion,  the  execntion,  tlmiigh  levied  6cma  JUe  by  tbe 
creditor,  b  not  protected.  HaO  r.  Wmilaee,  1  M.^W.  353.  The 
has  not  the  effect  of  rendering  valid  an  execution  hf^fiu  oa  a 
of  attorney,  sacb  JS.fiL  having  been  executed  by  aenure  after  a 
act  of  bankruptcy,  hot  not  completed  by  sale  befisre  tiw  inning  of  tlie 
fiat ;  thoi^  the  waiiant  was  not  a  fraodolcnt  prefiarence,  £it  anat. 
an  cxecntioo  by  mere  scnnre  woaU  have  been  protected,  if  the  jndg^ 
ment  had  been  on  a  verdBct.  Wkdmnre  a.  Jgufcifia,  Slflj-  W.  463, 
And  the  oonchiifing  proviso  of  tbe  act  does  not  imply  that  all  execu- 
tions, not  being  by  way  of  frandulent  preference^  are  oeceasarily  made 
valid.  5.  C.  476.  See  tHao  lUnrdom  v.  Wemiwortk,  10  AI,  4' W.  9^;  Shey 
V.  Carter  (oa  error),  11  M.^W.bll, 

A  right  of  lien  arising  before  fiat  may  be  nrolected  by  this  act. 
Sem6,  BonrmuMV.  Mtdeolm^  11  Af.^-  IF.83S.  Notice  to  the  sheriff's 
officer  of  an  act  of  bankruptcy  is  not  notice  to  the  onetfitor  under 
whoae^>SL  he  is  in  poaaession.  Rawuty  w.  Embm^  10  AH  4*  IT.  S2. 
But  a  general  notice  to  the  creditor  b  suflkient  without  atatipg  the  par- 
ticohn.  5.  C  Ih,  And  notice  to  the  attorney  of  the  creditor  bcrore 
he  sues  oat  execution  is  sufficient,  though  the  fiat  issued  after  the 
writ  was  lodged  with  the  sheriT.     RcikweU  a.  Timhrt^  1  DomL  N.  S. 

77a 

A  doubt  has  been  expressed  by  the  court,  in  Tutqmmdv.  Ftamdtrplaak, 
10  Jf.  4*  W.  180.,  whether  a  payment  by  a  bankrupt  is  protected  fay  this 
statute,  or  is  still  governed  by  6  Geo.  4^  c  16.  s.  81. 

The  fiia  was  bopoken  at  twelve  o'clock,  and  the  seisure  by  an  exe>» 
cution  creditor  at  two  p.  m.  The  fiat  was  delivered  at  the  bankrupt's 
office  sfter  two  o'clock.  Held  that  the  execution  was  protected ;  for 
tbe  ddiTery  of  the  fiat  is  the  "date  and  issuing*  within  the  act. 
Pewbreu  v.Anmm,  9DowL  P.C,  8Sa 

It  is  reported  to  have  been  ruled  at  Nisi  Priin,  that  die  protection  of 
this  statute  is  not  available  under  a  plea  denying  the  plaintiff*8  pro> 
perty  in  trover;  Byan  v.  Souikwick^  SC.^P.  320. ;  but  in  cases  a^ere 
the  sutnte  prevents  the  vesting  of  the  property  in  the  plaintiff'  by  con- 
firming that  of  the  defendant,  it  seems  upon  principle  that  this  plea  is 
sufficient. 
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JEvidence  ofteUoff,]  Bv  6  Geo4w  c.  16.  8. 16.,  where  there  has  been 
mutual  credit  or  mutual  debts  between  the  bankrupt  and  another,  one 
debt  or  demand  may  be  set  against  the  other,  notwithstanding  a  prior 
act  of  bankruptcy ;  and  the  balance  alone  shall  be  claimed  or  paid ;  and 
every  debt  or  demand  provable  against  the  estate  may  be  set  off  against 
it,  provided  the  person  claiming  the  set-off  had  not,  when  credit  was 
given,  notice  of  an  act  of  bankruptcy  committed. 

The  term  mutual  credU  is  held  to  have  a  more  extensive  meaning 
than  mutual  dtbt^  Ex  parte  Prescot^  1  Alk,  230.  A  mutual  credit 
may  be  constituted,  though  the  parties  did  not  mean  particularly  to 
trust  each  other ;  as  where  a  bill  of  exchange,  accepted  by  A.,  gets 
into  the  hands  of  B.,  and  B.  buys  goods  of  A^  it  is  a  mutual  credit 
between  A.  and  B.,  though  A.  did  not  know  that  the  bill  was  in  B.^s 
hands.  Hankey  v.  Smilh,  3  T,  R.  507  (n).  It  is  now  settM  that  the  term 
mutual  credU  is  confined  to  such  credits  only  as  must,  in  their  nature, 
terminate  in  debts  ;  as  where  a  debt  is  due  by  one  party,  and  credit  is 

S'ven  him  on  the  other  side  for  a  sum  of  money,  payable  on  a  future 
ly,  and  which  will  then  become  a  debt ;  or  where  there  is  a  delivery 
of  property  on  one  side,  •  with  directions  to  turn  it  into  money  on  the 
other  ;  in  such  case  the  credit  given  by  the  delivery  of  the  property 
must  in  its  nature  terminate  in  a  debt,  the  balance  will  be  taken  on  the 
two  debts,  and  the  words  of  the  statute  will,  in  all  respects,  be  complied 
with ;  but  where  there  is  a  mere  deposit  of  property  without  any 
authority  to  turn  it  into  money,  no  debt  can  arise  out  of  it,  and,  there- 
fore, it  is  not  a  credit  within  the  meaning  of  the  statute.  Rose  v.  Hart^ 
8  Taunt.  499. ;  Gibion  v.  Bell^  1  New  Ca.  748, ;  Young  v.  The  Bank  of 
Bengal,  I  Dea,  B.  Cases^  622.  Therefore  a  guarantee  against  contin- 
'gent  damages,  which  cannot  terminate  in  a  debt,  is  not  the  subject  of 
mutual  credit.  Sampson  v.  Burton^ 2  B,  4*  ^'  89.  These  decisions  on  the 
repealed  act  are  to  be  considered  as  authorities  upon  the  new  bankrupt 
*act,  though  the  words  of  the  latter  are,  that  one  debt,  **  or  demand,** 
may  be  set  off  against  another.  Eden^  194.;  £>  parte  Marshall^ 
I  Mont.  4*  Ayr,  139. 

Under  the  new  rules  of  pleading,  the  defence  of  set-off  or  "  mutual 
credit,**  roust  be  specially  pleaded.  Before  those  rules,  the  defence  was 
admissible  under  the  general  issue,  and  the  kind  of  debts  or  demands 
that  might  be  mutually' set  ofi;  as  between  assignees  and  the  bankrupt's 
debtor,  was  therefore  the  subject  of  enquiry  at  Nisi  Frius.  Since  the 
new  rules,  this  question  is  raised  on  the  record,  and  the  nature  of  the 
evidence  depencls  on  the  facts  alleged  in  the  plea,  and  traversed  by  the 
replication. 

Competency  of  Witnestei. 

Before  the  passing  of  6  &  7  Vict.  c.  85.,  it  was  a  well  established  rule 
(though  the  principle  of  it  has  been  doubted),  that  a  bankrupt,  even 
after  obtaining  his  certificate  and  releasing  his  share  of  the  surplus, 
was  incompetent  to  prove  or  disprove  any  met  necessary  to  support  the 
commission.  Nor  was  he  a  competent  witness  to  increase  his  estate ;  for 
his  right  to  an  allowance  (depending  on  the  dividends),  and  to  the  sur- 
plus, excluded  him  on  the  sround  of  interest ;  unless  he  had  obtained 
nis  certificate,  and  released  his  share  in  the  surplus  and  the  dividends  to 
his  assignees,  or  bad  executed  a  general  release  to  them. 
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But  he  might  ha^e  been  called  to  dMmh  the  fund,  tboufl^  not 
tificated ;  or  to  prove  any  fact  immaterial  to  the  support  of  the 
mission ;  as  to  prove  the  handwriting  of  the  commissionera,  &c 

So  a  creditor  was  not  a  competent  witness  to  increase  the  fund  oat 
of  which  his  dividends  were  payable,  or  to  support  the  coaunissioo, 
which  was  considered  as  a  benefit  to  the  witness,  since  it  brings  a  divi- 
sible fund  within  his  reach.  The  oases  on  thia  sul^ect  have  now  becooae 
unimportant  in  all  suits  or  proceedings  commenced  since  the  paasinf  of 
the  6  &  7  Vict.  c.  85.  (28d  August  1843) ;  for  which  see  Appendix  IV. 


.     ACTIONS  AGAINST  ASSIGNEES  OF  BANKRUPTS. 

Actions  a^nst  assignees  are  usually  brou(^t  either  by  bankrupts  to 
try  the  validity  of  the  fiat,  or  by  creditors  and  others  who  assert  a  title 
to  property  tstken  under  it  by  the  defendants.  As  it  is  not  usual  to 
sue  the  defendants  at  amgneet,  stating  their  character  as  such  on  the 
record,  the  rule  of  H.  4  W.  4.  (onfe^  p.  559.)  providing  that  their  cha^ 
racter  shall  not  be  considered  in  issue,  when  stated  on  the  record  lo 
be  sued  in  that  character,  without  a  special  denial,  appears  to  be  in- 
applicable where  they  are  defendants. 

The  provisions  ab*eady  mentioned,  ante,  p.  547, 54H.,  which  makes  the 
proceeainss,  to  a  certain  extent,  evidence  of  their  title,  applies  to  casea 
where  assignees  are  defendants,  though  not  named  as  such ;  unless  the 
plaintiff  is  ignorant  that  the  defendants,  or  those  under  whom  thejr 
justify,  make  title  under  the  fiat.  iS9iiniN0jid!r  v.  Kn^M^  3  Camp.  251. ; 
Oilman  v.  Coutvu,  2  StarL  182.  And  where  the  assignees  are  strangen 
to  the  record,  as  where  the  defendants  set  up  their  titfe  in  ^ectment,  that 
title  must  be  regulariy  and  strictly  proved.  Doe  v.  Luton,  4  TawU, 
74r. 

We  have  seen  (ante,  p.  549.)  that  the  bankrupt  may  be  estopped  by 
his  own  acts  or  admissions  from  disputing  his  bankruptcy.  He  is  also 
in  effect  precluded  by  disputing  the  adjudication  unsuccessfully  in  the 
Court  of  Heview.  1  &  2  W.  4.  c.  56.  s.  17. ;  or  before  the  commissioners ; 
5  &  6  Vict.  c.  1 22.  s.  23, 24.  See  auie^  p.  546,  547.  Official  assignees 
are  exempt  from  liability  by  reason  of  insufficiency  in  the  debt,  trading 
or  act  of  bankruptcy  i  5&6  Vict  c.  122.  s.  54. 

Where  the  plaintiff  sues  in  trespass  for  breaking  his  house  and  taking 
his  .furniture,  the  assignees  may  shew,  on  a  plea  denviqg  the  pro* 
perty  of  the  plaintiff,  that  they  were  fraudulently  assigned  to  him  before 
the  bankruptcy.  SnM  v.  Groom,  2  M.  4r  ^o^»  388.  So  the  defendants 
may  shew  under  the  same  plea  in  trover  that  the  goocto  passed  to  them, 
as  being  in  the  order  and  disposition  of  the  bankrupt.  Isaae  v,  BHeher, 
bM.^W.  139. 

lAmUoHon  of  actions  by  6  Geo,  4.  c.  16.]  By  sect  44.  actions  for 
things  done  in  pursuance  of  the  act  are  limited  to  three  calendar  monlhi 
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next  after  the  fact  committed,  and  the  defendant  may  plead  the  general 
issue,  and  give  the  act  and  the  special  matter  In  evidence^ 

This  limitation  does  not  apply  to  the  seisure  by  assignees  of  the  pro- 
perty of  third  parties ;  Edge  v,  Parker,  S  B.^C.  701. ;  for  they  act  not 
by  virtue  of  tiny  special  powers  given  by  the  statute,  but  by  virtue  of 
the  property  Testing,  or  claimed  to  vest,  m  them  in  the  goods  in  ques* 
tion.     knight  v.  Tarqtumd,  2M.^}V.  105. 


ACTIONS  BY  OR  AGAINST  BANKRUPTS. 

The  case  of  actions  by  bankrupts  against  assignees,  &c.,  to  try  the 
validity  of  the  fiat,  is  noticed  nnder  the  last  head. 

Evidence  on  plea  of  bankruptcy  of  the  pkan^f^  This  defence  must 
generally  be  pleaded  specially,  as  in  assumpsit  and  debt.  In  trover 
such  a  plea  would  amount  to  a  traverse  of  the  property,  under  which  it 
would  be  proper  evidence.  See  Fyson  v.  Chambert,  9  M,  ^  W,  460. 
463,  464.  The  provisions  of  the  bankrupt  acts,  making  the  certificate 
evidence  of  the  bankruptcy,  apply  to  cases  in  which  the  bankrupt 
uses  it  in  his  own  favour.  See  the  clause,  infrd.  As  it  is  obtained 
upon  his  application,  it  is  evidence  as  against  him,  though  not  con- 
clusive, of  every  thing  essential  to  a  valid  JMnkrontcy  ;  and  this  without 
the  aid  of  the  statute.     Fyton  v.  Chambers,  tupra. 

As  to  proof  of  the  certificate,  under  2  &  3  W.  4.  c.  114.  sect.  9.,  see 
ante,  p.  544,  545. 

Where  the  bankrupt  is  permitted  by  the  assignees  to  manage  the 
estate,  or  carry  on  the  business  in  their  behalf  (as  they  are  authorised 
to  do  by  1  &  2  W.  4.  c.  56.  s.  35.),  it  has  been  suggested  that  in  an 
action  of  assumpsit  in  his  own  name,  founded  on  such  dealine,  his 
bankruptcy  may  perhaps  be  still  evidence  under  Non  assumpsit ;  for  he 
is  a  mere  agent  or  servant  of  the  assignees.    Archbold,  NL  Pri.  92. 

Evidence  on  plea  of  bankruptcy  of  the  defimdantJ]  By  6  Geo.  4.  c.  16. 
8.  126.,  any  bankrupt  who  shall,  after  his  certificate  shall  have  been 
allowed,  have  any  action  brought  against  him  for  any  debt,  dahn,  or 
demand  by  that  act  made  provable  under  the  commission  against  him, 
may  plead,  in  general,  that  the  cause  of  action  accrued  before  he  became 
bankrupt,  and  may  give  the  act  and  the  special  matter  in  evidence  ;  and 
snch  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate.  A  similar  clause  is  inserted 
in  5  &  6  Vict.  c«  122.  s.  42. 

A  certificate  of  conformity  under  a  fiat  must  appear  to  have  been 
entered  of  record  in  the  court  of  bankruptcy.  2  &  3  Wm.  4.  c  114.  s.  8. 
mgUit  p*  5^    A  certificate  obtained  after  the  above  statute,  on  a  cooh 
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mission  issued  before  it,  is  pro?ed  by  the  production  of  the  certificate 
duly  allowed.     Taylor  v.  tVel^brd^  M.  ^  M,  503. 

The  defence  of  bankruptcy  cannot  be  given  in  evidence  under  the 

Exieral  issue*  but  must  be  pleaded  either  at  full  length  as  at  oommoa 
w,  or  in  the  form  prescribed  by  the  statute.  Gitwimui  v.  Wurr€m^  1 
Camp.  363.  Under  that  plea  a  certificate  allowed  after  the  commence- 
ment of  the  suit,  but  before  plea  pleaded,  may  be  given  in  evidence ; 
Harm  v.  James,  9  Eatt,  82. ;  but  if  allowed  after  plea  pleaded,  it  should 
be  pleaded  puit  darrien  conlmuance.  Langmead  o.  Beard,  cited  9  JSast^ 
85.  If  a  commission  issue  against  a  person  by  a  wrong  name,  and  he 
obtains  his  certificate  under  it,  and  an  action  is  afterwards  brought 
against  him  in  his  right  name,  on  a  plea  of  bankruptcy  he  may  shew 
that  he  is  the  person  agunst  whom  the  commission  issued,  and  that  he 
has  gone  by  the  name  by  which  he  is  described  in  the  commission. 
Sievetu  v,  E&zee,  3  Camp.  256. 

Where  issue  was  joined  on  the  fiict  of  a  discharge  under  a  former 
commission,  the  affidavit  of  conformity  was  held  to  be  good  secondary 
evidence  of  the  certificate,  after  a  notice  to  produce.  Graham  n.  Grille 
4  Camp.  282.  So  where  to  prove  that  the  defendant,  who  pleaded  his 
bankruptcy,  had  been  before  discharged  as  a  bankrupt,  a  witness  stated 
that  he  had  been  employed  by  the  defendant  to  solicit  his  certificate, 
and  that  looidng  at  the  entries  in  his  books  he  had  no  doubt  that  it  had 
been  allowed  by  the  Lord  Chancellor,  it  was  held  sufficient,  notice  to 
produce  the  certificate  having  been  given ;  but  it  was  ruled  that  the 
book  in  the  bankrupt  office,  containing  entries  of  the  allowance  of  cer- 
tificates, was  not  sufficient  secondary  evidence.  Henry  v.  Leigh,  3  Camp, 

499. 

In  answer  to  the  plea  of  bankruptcy,  the  plaintiff  may  shew  that  the 
defendant  had  before  been  a  bankrupt,  and  had  not  paid  15«.  in  the 
pound  under  the  second  commission,  and  it  is  sufficient  for  the  plaintifir 
to  produce  the  commission  and  the  proceedings,  and  to  shew  tnat  the 
defendant  submitted  to  them.    HavUand  v.  Cook,  bT.R.  655. ;  8  ChrisU 

B.L.670. 

A  certificate  under  a  joint  commission  may  be  given  in  evidence  in 
an  action  for  a  separate  debt,  and  vice  versa.  Honey's  case^  3  P.  IVms, 
23. ;  ExparU  Yale,  id.  24  (a). 

Evidence  m  reply  to  a  plea  of  bankruptcy  of  the  defendanL]  Where 
the  general  plea  of  bankruptcy  is  plc»tied,  which  concludes  to  the 
country,  the  plaintiff  can  only  reply  the  similiter;  Wilton  v.  Kemp,  2  Jf. 
4>  S.  549. ;  Hughes  v.  Morley^  \  B.^A.  82. ;  and  under  this  replication 
the  plaintiff  may  give  in  evidence  any  matters  which  by  6  Geo.  4.  c.  16. 
8.  130.,  or  otherwise,  render  the  certificate  void,  Und. ;  as  a  loss  by 
gaming  of  20/L  in  one  day,  though  he  afterwards  on  the  same  day  wins 
more.    Ejb  parte  Newman^  2  Glynn  <J*  J.  329. 

Evidence  of  subsequent  promise.]  By  5  &  6  Vict.  c.  128.  s.  43.  (re- 
peating s.  131.  of  6  Geo.  4.  c.  16.),  no  bankrupt,  after  his  certifi- 
cate shall  have  been  confirmed,  shiUl  be  liable  to  |)ay  or  satisfy  any 
debt,  claim,  or  demand  from  which  he  shall  have  been  discharg^  by 
virtue  of  such  certificate,  or  any  part  of  such  debt,  claim,  or  demand, 
upon  any  contract,  promise,  or  agreement  made  or  to  be  made  after 
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the  suing  out  of  the  commission,  unless  such  promise,  contract,  or 
agreement  be  made  in  writing,  signed  by  the  bankrupt,  or  by  some  per* 
son  thereto  lawfully  authorised  in  writing  by  such  bankrupt. 

The  initial  of  the  defendant's  surname  is  not  a  sufficient  signature 
within  this  clause.    Hubert  o.  Moreau,  2C,^  P,  528. 


ACTIONS  AGAINST  CONSTABLES. 


IjOcoI  venue.  Pleading  by  officers,  4rc,]  By  21  Jac.  1.  c.  12.  s.  5.  (en- 
larging and  perpetuating  7  Jac.  1.  c.5.),  if  any  action  upon  the  case, 
trespass,  battery,  or  false  imprisonment,  shall  be  brought  against  any 
justice  of  peace,  mayor  or  bailiff  of  city  or  town  corporate,  head- 
borough,  portreve,  constable,  tithing-man,  churchwarden  or  overseer  of 
the  poor,  and  their  deputies,  or  any  of  them,  or  any  other  which  in 
their  aid  and  assistance,  or  by  their  commandment,  shall  do  any  thing 
touching  or  concerning  his  or  their  office  or  offices,  for  or  concerning 
any  matter,  cause,  or  thing,  b^  them,  or  any  of  them,  done  by  virtue  or 
reason  of  their  or  any  of  their  office  or  offices,  the  said  action  shall  be 
laid  within  the  county  where  the  trespass  or  fact  shall  be  done  and 
committed,  and  not  elsewhere  ;  and  it  shall  be  lawful  to  and  for  all  and 
every  person  and  persons  aforesaid,  to  plead  the  general  issue,  and  give 
the  special  matter  in  evidence. 

By  43  Oeo.  3.  c.  85.  s.  6.,  the  benefit  of  the  above  act  is  extended  to 
all  persons  holding  or  exercising  any  public  employment,  or  any  office, 
station,  or  capacity,  civil  or  military,  in  or  out  of  the  kingdom,  and 
who,  by  virtue  of  any  act  or  law  within  the  kingdom,  or  any  act,  law, 
ordinance,  or  lawfiil  authority  in  any  foreign  possession  of  his  majesty, 
have,  or  may  hereafter  have,  by  vbtue  of  such  employment,  office,  sta- 
tion, or  capacity,  authority  to  commit  persons  to  safe  custody.  The 
local  venue  is  however  dispensed  with  in  the  case  of  offences  committed 
abroad.  Other  statutes  have  still  further  extended  the  benefit  of  this 
act  to  various  other  officers  and  those  acting  under  them. 

Ciuet  wkhm  the  above  slalutes,]  A  constable  who  imprisons  a  person 
on  suspicion  of  felony  without  any  reasonable  grounds,  of  his  own  au- 
thority and  without  warrant,  is  within  21  Jac.  1. ;  and  a  private  person, 
who  acts  in  aid  of  the  constable,  is  also  within  it ;  unless  he  acts,  not 
merely  in  aid,  but  as  a  prime  mover  and  prindpal  (which  is  a  question 
for  the  jury),  in  which  case  the  statute  does  not  apply  to  him.  Stdght 
o.  Gee^  2  Stark,  445. ;  Bond  v.  Rust,  2  C.  4*  P.  342.  Where  the  prose^ 
cutor,  who  had  obtained  the  warrant,  pointed  out  the  partjr  to  the  con- 
stables, Lord  EUenborough  held  that  tie  was  acting  in  their  aid  within 
the  meaning  of  the  statute.  Nathan  v.  Cohen,  3  Camp.  257.  But  where 
A.  sent  for  B.,  a  constable,  and  gave  the  plaintiff  in  charge  for  a  felony. 
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Boiler  J.  n^dd  tint  A.  «as  not  vichio  tbe  s&abite»  and  ouast  nlf^ 

soed  iijr  good*  fOMi  and  delircred  for  tiw  poor  me  not  wkfaia  it. 
Biemcittnr.BmLi>dt^ZJL/^S,l3U  ConmnaioncfB  oT a  couit  oT re- 
qaesa^  harme  povcr  to  oonunk  for  oontenpc^are  noc  witliin  the  stat.  43 
Geo.  X  c  ^  P<r  PMtesoo  J,  JI^Dirjr  a.  G^odiem,  I  Zk>m/,  B.  C. 
463^ 


BrmoMl  cf  eoj^  cf  mmTmmL\    Bj  24  Geo.  2.  c  44.  s.  &,  do  nctioQ 
shall  be  brvMieht  against  aoT  coottable;  headborough,  cw  other  officer,  or 
a^cuit  an  J  persoa  or  persons  acting  bj  his  order  anid  in  his  aid  for  an  r 
thing  done  in  obedience  to  anj  variant  under  the  hand  or  seal  of  aaj 
justice  of  the  peace,  nntil  dmiind  hath  been  nade  or  left  at  the  ■wi*^ 
place  of  his  abode  by  the  partr  or  parties  intending  to  brii^  soch  actioii, 
or  by  fais,  ber,  or  their  atiurnej  or  agent,  in  writing  cigpifid  by  the  party 
deoiandiDg  the  same,  of  the  pennd  and  copy  of  soch  marrant,  and  the 
same  hath  been  leAised  or  neglected  for  the  ainoe  of  six  days  after  aoch 
dexxiaiki  ;  and  io  case  after  such  demand  and  compliance  therewith  by 
sbeving  the  said  varrant  to,  and  permitting  a  copy  to  be  taken  thereof 
by  the  party  demanding  the  same,  any  action  shall  be  brought  i^mist 
any  such  coostable,  ^c,  without  makii^  the  justice  who  s^ed  or 
sealed  the  said  warrant  defendant,  on  produdng  and  proving   such 
warrant  at  the  trial  of  such  action,  the  juiy  shall  give  their  verdict  for 
the  defendant    notwithstanding   any  defect  of  jurisdiction   in  such 
justice.     And  if  soch  action  be  brought  joindy  against  such  justice  and 
constable,  &C.,  then  on  proof  of  such  warrant  the  jniy  shall  find  for  the 
constable,  &C.,  notwithstanding  such  defect  of  jurisdiction. 


What  parsons  are  wHAia  ikt  MtatuU  24  GeOw2.]     Churchwardens  and 
overseen  of  the  poor  taking  a  distress  for  poor^s  rates  are  entitled  to 
the  protection  ot  the  statute.    B, K.  P.  24.;  Harper  r.  Oirr,  7  7\  R. 
271.     So  a  gaoler,  who  recdves  and  detains  a  prisoner  under  the 
warrant  of  a  magistrate.    Butt  p.  AVwaua,  Gaw,  97.     This  section  ia 
obviously  intended  to  protect  the  officer  in  those  cases  only  where  the 
justice  remains  liable,  and  it  is  necessary,  in  order  to  bring  the  officer 
within  it,  that  he  should  act  most  strictly  in  obedience  to  his  warrant* 
Per  Abbott  C.  J.,  Parton  v.  WUBams,  ZB.^A.  333.     Therefore,  when 
there  is  no  remedy  against  the  justice,  no  demand  of  a  copy  is  neces* 
sary.    Cotton  v,  Kadweli,  2  Nev.  4r  3f.  399.     Thus  where  an  officer  ap-> 
prebends  a  different  person  from  him  described  in  the  warrant,  he  is 
not  protected  ;  Money  v.  Leach^  3  Burr.  1 742  ;   although  the  person 
apprehended  b  the  party  against  whom  the  warrant  ought  to  have 
issued.  Hoye  v.  Bush^  1  M.  ^  G,  775.     So  where  a  constable,  havii^  a 
warrant  to  search  for  lOOlbs.  weight  of  cotton  which  had  been  stolen, 
took  also  a  tin  pan  and  sieve  which  were  claimed  by  the  party  robbed, 
but  were  not  mentioned  in  the  warrant,  nor  likely  to  Ornish  evidence 
of  the  identity  of  the  articles  stolen.     Crosder  v.  Cundey,  6B,fC,  232. 
So  where,  not  acting  in  obedience  to  the  warrant,  he  executes  it  out  of 
the  jurisdiction  of  the  magistrate  by  whom  it  is  granted.    Miiton  v. 
Green,  5  JSast,  233.    Or  where,  in  executing  a  warrant  of  distress,  he 
enters  a  house  and  breaks  the  windows,  &c    Beit  v,  Oailey;  2  Jf.  4' 
S,  259. 
But  it  will  not  deprive  the  officer  of  the  protection  of  the  statute 
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that  the  warrant  was  illegal,  provided  he  acted  in  obedience  to  it ;  as, 
where  the  goods  were  described  as  "  stolen  goods,"  and  the  officer 
took  them  though  they  were  not  in  fact  stolen.  Price  v.  Messenger, 
2  B,^P,  158.  And,  generally,  a  want  of  jurisdiction  in  the  justices 
will  not  deprive  the  officer  of  the  benefit  of  the  statute.  Atkinf  v, 
JCilly,  {}  A.^E.  777.  If  the  defendant  carried  the  plaintiff  to  gaol  by 
a  circuitous  route,  yet  it  is  no  ground  of  action,  provided  the  jury 
find  it  to  be  the  roost  convenient.  S.  C.  ib.  Where  overseers  distrained 
for  a  poor  rate  and  sold  within  four  days  goods  in  custody  of  the 
bailiffs  of  a  landlord  under  a  distress  for  rent,  it  was  held,  in  an  action 
by  the  landlord  against  the  overseers,  that  no  demand  of  a  copy  of  the 
warrant  was  necessary  ;  for  the  warrant  could  not  authorise  such  sale. 
W/tttleyv,  Roberts,  ilf  *CY.  ^  F.  107. ;  Kay  v.  Qrover,  7  Bing.  312.  So,  in 
an  action  against  overseers  for  excessive  distress  for  a  poor  rate,  no 
demand  is  necessary.     I^ureh  v,  Clarke,  4  29. 4*  Ad.  \  13. 

The  act  extends  only  to  warrants  of  justices  of  the  peace,  and  not  to 
a  warrant  granted  by  a  judge  of  the  Ring^s  Bench.     Gladwell  v.  Blake, 

1  a  M.  4-  R.  636. 

What  acHont  are  untMn  the  itattUe.]  The  act  extends  only  to  actions 
of  tort ;  and  therefore  where  an  action  for  money  had  and  received  was 
brought  against  an  officer  who  had  levied  money  on  a  conviction  which 
bad  been  quashed,  it  was  held  that  a  demand  of  a  copy  of  the  warrant 
was  not  necessaiT.  B.  y.  P.  84.  But  see  Waterhoute  v.  Keen,  4  £.  <$• 
C.  200.  Replevin  is  not  an  action  within  the  statute.  Fletcher  v. 
WiOdnt,  6  East,  263. 

Evidence  of  demand.]  -The  demand  may  be  proved  by  the  production 
of  a  duplicate  original  without  a  notice  to  produce;  Joryv.  Orchard, 

2  B.^  P.  39. ;  and  it  is  sufficient  if  the  demand  be  signed  by  the  plain- 
tiff's attorney.  Ibid.  Where  the  declaration  does  not  charge  the  de- 
fendants  as  officers,  the  plaintiff  need  not,  in  the  first  instance,  prove  a 
demand  of  a  copy  of  the  warrant.  If  the  defendants  mean  to  justify 
under  the  warrant,  that  proof  lies  upon  them,  and  when  they  come  to 
that  part  of  the  case  tne  plaintiff  must  prove  a  demand.  Price  v. 
Messenger,  S  Esp.  96.  Where,  in  trespass,  defendant  justified  by  a 
special  plea  under  a  distress  for  a  poor  rate,  and  the  question  was  a 
mere  question  of  parochial ity  or  not,  the  defendant,  8i)er  admitting 
a  demand  of  a  copy,  was  held  entitled  to  begin.  Bttrrell  v,  Nicholson, 
I  M.  4r  Bob.  304.  Where  the  warrant  was  in  the  hands  of  the  gaolers, 
and  the  a^nt  of  the  plaintiff  made  no  objection  to  the  copy  when 
tendered,  it  was  held  that  the  perusal  of  the  original  was  dispensed 
with.  Atkins  v.  KUby,  11  A.  S^  E.  777.  The  demand  need  not  specify 
the  time  within  which  it  should  be  complied  with  ;  therefore  where  a 
copy  was  required  *'  within  three  days,"  this  will  not  vitiate  the  demand. 
CMns  V.  Bose,  5  M.  ^  iV.  194. 

If  the  constable  reftise  or  neglect,  for  the  space  of  six  days,  to  comply 
with  the  demand,  the  constable  may  be  sued  as  before  the  statute.  But 
if  he  complies  with  the  demand  at  any  time  before  action  brought, 
though  more  than  six  days  after  the  demand,  he  will  be  within  the  pro- 
tection of  the  act.    Jones  v.  Vaughan,  5  East,  445. 

Limitation  of  action.]    By  24  Geo.  2.  c.  44.  s.  8.,  no  action  shall  be 
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brought  agaunst  any  justice  of  the  peace  for  any  thing  done  in  the 
cution  of  his  office,  or  against  any  constable,  headborough,  or  other 
officer  or  person  acting  as  aforesaid  (see  a.  6^  mqevo,  p.  568.),  unless 
commenced  within  six  calendar  months  after  the  act  committed. 

The  object  of  this  section  differs  from  that  of  the  sixth,  being 
intended  for  the  benefit  of  persons  who  intend  to  act  right,  but  by  mis- 
take act  wrong.  Per  Abbott  C.  J.,  ParUm  o.  WilUamt,  3  B.  4r  A.  333. 
And  the  officer  is  entitled  to  the  protection  of  this  section  of  the  statute, 
provided  he  acts  bondJUU  in  his  character  of  officer,  and  under  a  belief 
that  he  is  discharging  the  duty  with  whidi  he  is  invested.  Per  Bayley  J., 
id.  338.  Therefore,  where  some  constables,  under  a  warrant  to  acarch 
for  black  cloth  which  had  been  stolen,  finding  no  black  cloth  took  doth 
of  other  colours,  and  carried  it  before  a  magistrate,  refusing  at  the  same 
time  to  tell  the  owner  of  the  house  searched  whether  Uiey  had  any 
warrant  to  do  so ;  it  was  held,  that  they  were  within  this  section  of  the 
statute,  and  that  the  action  ought  to  have  been  commenced  within  six 
months.  Smith  p.  Wiltshire,  2  B,  ^  B.  619.  So  where  a  constable, 
acting  under  a  warrant  commanding  him  to  take  the  goods  of  A.,  took 
the  goods  of  B.,  believing  them  to  belong  to  A.,  it  was  held  that  the 
action  must  be  brought  within  six  months.  Parton  v.  IViihanu,  3  ^.  4* 
A.  330.  It  was  rmed  by  Lord  Kenyon,  in  Postleihwaite  e.  Gibson^ 
3  Etp.  226.,  that  a  consti^Ie  taking  a  person  into  custody  on  suspicion 
of  felony,  without  a  warrant,  was  not  within  the  protection  of  this  sec* 
tion  ;  but  this  decision  has  been  questioned  in  Parton  o.  Witiiamt^  3  27. 
4-  A.  334.,  and  Smith  v.  WUtthire,  2B.^B.  622.  But  there  is  no  doubt 
that  he  is  not  within  it  where  he  acts  without  warrant  and  without 
view.  Per  Lord  Abinger,  C.  B.,  Ballmger  v.  Ferris^  IM.^W.  630. 
It  was  laid  down  by  Lord  Kenyon  C  J.  that  where  a  constable  acts 
colore  officu^  and  not  virtute  officii^  he  is  not  protected  by  the  statute ; 
where  the  act  committed  is  of  such  a  nature  that  the  office  gives  him 
no  authority  to  do  it,  in  the  doing  of  tliat  act  he  is  not  to  be  considered 
as  an  officer ;  but  where  a  man,  doing  an  act  within  the  limits  of  his 
official  authority,  exercises  that  authority  improperly,  or  abuses  the 
discretion  placed  in  him,  to  such  cases  the  statute  extends.  Alcock  v. 
Andrews,  S  Etp.  542.  (n.)  The  true  test,  however,  seems  to  be,  whe- 
ther he  acts  under  an  honest  belief  that  he  is  discharging  the  duty  of 
his  office.     See  Parton  v.  WilHamt,  iuprd. 

Evidence  of  arrest,]  In  actions  against  constables  it  sometimes  becomes 
a  question  whether  the  evidence  is  sufficient  to  establish  an  arrest. 
Where  the  constable  went  with  the  warrant  to  the  plaintiff's  house  and 
shewed  it  to  him,  and  after  some  conversation  the  plaintiff  attended  the 
constable  to  the  magistrate  by  whom  the  charge  was  dismissed,  the 
constable  having  never  touched  the  plaintiff,  it  was  held  that  this  was 
no  arrest ;  for  that  the  plaintiff  went  voluntarily  before  the  magistrate. 
Arrowsndih  v,  he  Meturier,  2  New  Rep.  211.  So  where  the  officer  told 
the  party  that  he  had  a  writ  a^nst  him,  to  which  the  latter  replied, 
**  Very  well,  I  will  come  to  you  immediately,"  but  kept  his  seat,  and  on 
the  officer  quitting  the  room  made  his  escape,  it  was  ruled  by  Abbott 
C.  J.  to  be  no  arrest.  Russen  v.  Lucas^  R.  4  M.  26.  But  where  the 
constable  sud  to  the  plaintiff,  '^  You  must  go  with  me,"  on  which  the 
plaintiff  said,  "  he  was  ready  to  go,"  and  went  wich  the  constable  to- 
wards a  police  office,  without  being  seized  or  touched,  thb  was  rule4  to 
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be  an  imprisonment ;  and  per  Abbott  C.  J.,  "  if  a  person  dend  for  a 
constable>And  give  another  in  charge  for  felony,  and  the  constable  tell  the 
party  charged  that  he  must  go  with  him,  on  which  the  other,  in  order  to 
prevent  the  necessity  of  actual  force,  expresses  his  readiness  to  go,  and 
does  actually  go,  this  is  an  imprisonment.*'  Pocock  v,  Moore,  R.  ^  M, 
^21.;  Chittn  v.  Morris,  2C.4'P'S6\.  The  law  on  this  point  was  thus  laid 
down  by  Eyre  C.  J.  in  Simpson  v.  HiU,  1  Esp,  431. :  "If  the  constable,  in 
consequence  of  the  defendant's  charge,  had  for  one  moment  taken  posses- 
sion of  the  plaintiff's  person,  it  would  be  in  point  of  law  an  imprisonment ; 
as,  for  example,  if  he  had  tapped  her  on  the  shoulder  and  said,  *  You  are 
my  prisoner,'  or  if  she  had  submitted  herself  into  his  custody,  such  would 
be  an  imprisonment ;  but  the  merely  giving  her  in  charge,  without  taking 
possession  of  the  person,  where  nothing  more  passes  than  merely  the 
charge,  is  not  by  law  a  false  imprisonment."  In  the  following  case  the 
circumstances  were  held  to  constitute  an  imprisonment.  The  plaintiff 
appeared  before  the  defendant,  a  magistrate,  to  answer  the  complaint 
of  A.  for  unlawfully  selling  his  dog.  The  defendant  advised  the  plain- 
tiff to  settle  the  matter  by  paying  a  sum  of  money,  which  the  plaintiff 
declined.  The  defendant  then  said,  "  He  would  convict  the  plamtiff  in 
a  penalty  under  the  trespass  act,  in  which  case  he  would  go  to  prison." 
The  plaintiff  still  declined  paying,  and  said  he  would  appeal.  The 
defendant  then  called  in  a  constable,  and  said,  '*  Take  this  man  out,  and 
see  if  they  can  settle  the  matter;  and  if  not  bring  him  in  again,  as  I 
must  proceed  to  commit  him  under  the  act."  The  plaintiff  then  went 
out  with  the  constable,  and  settled  the  matter  by  paying  a  sum  of  money : 
it  was  held  that  this  was  an  assault  and  false  imprisonment  for  which 
trespass  would  lie;  and  which,  as  no  conviction  had  been  drawn  up, 
the  defendant  could  not  justify.  Bridgett  v. Coyney,  I  M.  ^  R,2]l. 
Where  a  sheriff^s  officer,  having  a  warrant  to  arrest  A.,  sent  a  message 
to  him  to  fix  a  time  to  call  and  j^ve  a  bail  bond,  and  A.  fixed  a  time, 
attended  and  gave  bail  in  an  action  for  malicious  arrest,  this  was  held 
to  be  no  arrest.  Beny  v.  Adamson^  d  B,S^C,  528.  See  further  &s  to 
arrest,  anti.  Case  for  maHcioui  arrest ^  p.  388. 


Defence, 

The  fact  of  the  defendant  being  a  constable  or  other  public  officer  is 
sufficiently  shewn  by  proof  that  he  was  acting  as  such  ;  and  the  regu- 
larity of  his  appointment  will  be  then  presumed.  Ante,  p.  25.  A  con- 
stable, having  reasonable  cause  to  suspect  that  a  felony  has  been 
committed,  is  justified  in  arresting  the  party  suspected,  though  it  after- 
wards appear  that  no  felony  has  been  committed.  Beckunih  v,  PhUby^ 
BB.^C,  035. ;  Davis  v.  Russell^  5  Bmg,  354.  But  it  is  otherwise  in  a 
case  of  misdemeanor,  without  a  warrant.  Fox  v.  Gaunt,  3B,^  Ad.  798. ; 
and  he  is  in  no  case  justified  in  handcuffing  a  prisoner,  unless  it  be  ne- 
cessary to  prevent  an  esc^>e,  or  an  escape  be  attempted.  Wright  v. 
Court,  4^.4-0.596. 
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ACTIONS  AGAINST  REVENUE  OFFICERS  AND  OTHERS 
ACTING  IN  THE  EXECUTION  OF  A  STATUTE. 

Notice  of  action^  By  28  Geo.  3.  c  37.  •.  25.,  do  writ  or  process 
lihaU  be  sued  out  against  any  officer  of  the  customs  or  excise,  or  against 
any  person  or  persons  acting  by  bis  or  thar  order  in  bis  or  thdr  aid, 
for  any  tbing  done  in  the  execution  or  by  reason  of  that  or  aoy  other 
act  or  acts  of  parUament  then  in  force,  or  thereafter  to  be  made  rdadn^ 
to  the  said  revenues,  or  either  of  them,  until  one  calendar  month  next 
afler  notice  in  writing  shall  have  been  delivered  to  him  or  them,  or  left 
at  the  usual  place  of  his  or  their  abode,  by  the  attorney,  or  agent  for 
the  person  who  intends  to  sue  out. such  writ  or  process  as  atoreaaid, 
in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause  of 
action,  the  name  and  place  of  abode  of  the  person  or  persons  in  whoae 
name  such  action  is  intended  to  be  brought,  and  the  name  and  place  of 
abode  of  the  said  attorney,  or  agent.  By  section  S?.^  the  plaintiff  sbali 
not  give  evidence  of  any  cause  of  action  not  contained  in  the  notice. 
The  statute  now  in  operation  for  the  protection  of  officers  of  the 
customs  is  3  &  4W.  4.  c.  53.  s.  103.  to  107.;  and  of  officera  of 
excise,  7  &  8  Geo.  4.  c. 53.  s.  1 14.  to  119.  By  5 4>6  VicL  c.  97.  a. 4^ 
in  all  cases  where  notice  of  action  is  required,  it  is  now  sufficient  to 
give  one  calendar  month's  notice  before  action  commenced. 

The  prochein  amy  of  an  infant,  though  not  the  one  named  in  the 
record,  may  give  notice  of  action.  Dc  Gondoum  «.  Letns^  10X4*  £• 
117. 

iJmitation  of  action,]  If  any  action  or  suit  shall  be  brought  or  com* 
roenced  against  any  person  or  persons  for  any  thing  by  him  or  them 
done  in  pursuance  ot  that  or  any  other  act  or  acts  of  parliament  then 
in  force,  or  thereafter  to  be  made,  relating  to  his  majesty's  revenues  of 
customs  and  excise,  such  actipn  or  suit  shall  be  commenced  within 
three  month*  next  after  the  matter  or  thing  done.  88  Geo.  3.  c  27.  s.  23. 

Under  this  section  the  action  must  be  commenced  within  three  lunar 
months.     Crooie  v,  M^Tavuh^  I  Bing,  307. 

By  1  &  2  Wm.  4.  c.  32.  s.  47.,  for  the  amendment  of  the  ga«ie4aiKr« 
persons  acting  in  the  execution  of  that  act  are  entitled  to  have  the 
venue  local,  to  be  sued  within  six  calendar  months,  to  have  notice  in 
writing  at  least  one  calendar  month  before  action,  to  tender  amende 
and  to  plead  the  general  issue.    Bush  v.  Green^  4  New  Co.  41. 

By  5  &  6  Wm.  4.  c.  50.,  (the  Highway  Act)  no  suit  can  be  brought 
against  any  person  for  any  thing  done  in  pursuance  of  or  under  the 
uithority  of  that  act  after  tender  of  sufficient  amends,  nor  after  three 
calendar  months  after  the  act  done.  The  venue  is  to  be  local,  and  the 
plea  of  the  general  issue  is  given,  s.  100. 

Plea^  The  defendant  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence.    23  Geo.  3.  c.  70.  s.  33. ;  24  Geo.  3.  sess. 
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2.  c.  47.  8.  55.,  &c.  i  and  the  same  plea  is  given  in  manj  other  acts ; 
see  tuprd.  Highway  Acts,  ifc*  An  officer  of  customs  may  shew  a 
seizure  of  goods  for  forfeiture,  though  he,  in  fact,  took  them  onlj  to 
examine  and  return  them,  and  though  he  made  no  previous  demand. 
But  in  order  to  justify  assaulting  the  plaintiff  and  taking  the  goods,  he 
ought  to  shew  a  previous  demand,  or  something  to  justify  force  in  the 
first  instance.    De  Gondoum  v.  Lewu,  10  A,^E.  117. 

Decitwm  on  the  above,  and  similar  aeti,for  the  protection  ofofflcert  and 
ot/tert,]  The  general  rule  seems  to  be  settled,  that  persons,  who  bond 
fide  and  honestly  believe  that  thev  are  acting  in  the  execution  of  the 
powers  conferred  on  them  by  such  acts  as  the  above,  are  within  their 
protection,  although  in  fact  they  may  have  mistaken  the  extent  of  their 
power,  and  have  exceeded  it,  or  failed  to  comply  with  the  directions  of 
the  statute.  See  Snnih  v.  Shaw,  10  B.^  C.  284.,  and  cases,  pott,  p.  592. 

Under  the  act,  23  Geo.  3.  c.  70.  s.  30.  (similar  to  the  28  Geo.  3. 
c.  37.)  it  was  held  that  an  excise  officer  was  within  the  statute  in  respect 
of  an  act  not  warranted  by  his  official  capacity,  if  done  bon6  fide  in  the 
supposed  execution  of  his  duty ;  such  as  assaulting  an  innocentperson 
whom  he  suspected  to  be  a  smuggler.  Daniel  v,  WiUon^  5T.  R,  I, 
But  a  constable,  who  seized  a  person  by  direction  of  a  custom-house 
officer  who  had  himself  no  power  to  seize,  was  held  not  to  be  within 
the  protection  of  the  act.  Norton  v.  Miller,  2  Chitty^  Sep.  140.  The  intent 
of  notice  is,  that  the  defendant  may  know  where  to  find  the  plaintifl^ 
in  order  to  tender  him  amends  on  the  receipt  of  the  notice.  Per  Law- 
rence J.,  Williams  v.  Burgess^  3  Tatmt,  129. 

Where  a  private  person  apprehended  his  late  tenant  for  lopping  trees 
under  a  supposed  custom,  and  gave  him  into  custody  for  an  alleged 
.  ofience  against  the  Malicious  Trespass  Act,  7  &  8  Geo.  4.  c.  30.,  it  was 
held  that  he  could  not  be  sued  without  one  calendar  month's  notice,  if 
he  bona  fide  believed  he  was  acting  under  that  statute.  Beechey  v. 
Sides,  ^B.SfC.  806. ;  Reed  v,  Cowmeadow,  6  i^.  4-  J?.  661.  So  where, 
the  defendant  entered  the  plaintiff's  house  under  a  warrant  to  appre- 
hend a  third  person  S.,  who  was  not  therein,  it  was  held  that  he  was 
entitled  to  notice,  if  he  believed  bond  fide  that  he  was  pursuing  the  war- 
rant, although  the  jury  in  fact  found  that  he  had  no  reasonable  ground 
for  believing  S.  to  be  there.  Cook  v,  Clark,  10 Bing,  19.  Ace.  Wedge. 
V,  Berkeley,  OA.^E,  663.  So  where  a  party  bond  fide  believed  that 
the  Building  Act  enabled  him  to  heighten  a  party  wall,  he  was  held  en- 
titled to  notice  under  that  act ;  Wells  v.  Ody,  2C,  M.  ^  R,  128. ;  and  it 
matters  not  that  no  part  of  the  act  done  is  within  the  authority  of  the 
statute.  Bfiilingerv.  Ferris,  )  M,  4*  W,  630.  The  question  of  bona 
fides  is  for  the  jury.  Wedge  v,  Berkeley,  0  A,^  E.  66.3. 

But  it  seems  that  the  party  cannot  claim  the  protection  of  such  a 
provision  unless  he  also  have  reasonable  ground  tor  believing  himself 
within  it.  Conn  v,  CUpperton,  10  A,  4*  E.  582.  Thus  where  a  constable 
seized  a  dromedary  tn  a  stable,  which  had  been  exhibited  in  the  street, 
under  the  supposed  powers  of  a  local  act  to  remove  nuisances  (as  ani- 
mals exhibited  in  the  street,  &c.),  it  was  held  there  was  no  colour  or 
reasonable  ground  for  the  assumed  authority,  and  that  no  notice  was 
requisite.  &)ok  v,  Leonard,  0B,SfC,Z6l,  So  a  defendant,  who  bona  fide 
but  erroneously  thinks  that  he  fills  an  office  which  entitles  him  to 
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notice,  is  not  on  that  aoooont  entitled  to  it.  UdgUr  «.  Barrow^  9  JL 
4"  E.  654.  Cornmissionere  were  appointed  who  were  authorised  to 
appoint  constables,  watchmen,  and  other  officers  lor  the.  esecation  of 
the  purposes  of  the  act ;  it  was  also  prorided,  that  no  action  should 
be  commenced  against  any  person  or  persons  lor  any  thing  done  or  to 
be  done  by  virtue  of  that  act  untQ  one  month's  notice  thereof  siKMild 
have  been  first  given  to  the  derk  of  the  eonmusBioners  of  the  canae  of 
action.  Held,  1.  that  the  section  requiring  notice  to  be  given  was  not 
confined  to  acts  done,  or  directed  to  be  done,  by  the  comndanonerB, 
but  extended  to  acts  done  by  constables  and  watchmen  ;  2.  diat  evidence 
of  the  defendants  acting  as  constables  and  watchmen  was  prima  fadt 
evidence  of  their  being  entided  to  the  protection  of  the  act  wi&out 
other  proof  of  their  appointment ;  and,  3.  that  where  the  watchmen  had 
reasonable  ground  of  suspicion  that  fi^ony  had  been  committed  by  the 
plaintiff,  and  went  to  the  plaintiffli  house  to  apprdiend  him  Ibr  soc^ 
felony,  but  beat  him  and  used  much  more  violence  than  was  necessary, 
they  were  protected  by  the  section  requiring  notice.  Bmtier  v.  Ford^ 
ICfM.  662. ;  S.€,3  7y.  677.  The  reasonableneas  of  the  defendants 
suspicion  is  a  question  for  the  juiy.  Wei^  v,  BefMey,  6  A.^r  £•  663. 
Where  an  act  authorised  a  constable  to  arrest  on  the  information  of 
another,  and  the  defendant,  instead  of  merelv  informing  the  officer, 
directed  bim  to  arrest  the  plaintiff,  it  was  held  that  he  acted  as  princqial, 
and  was  not  entitled  to  notice  in  an  action  of  trespass,  although  he  may 
have  acted  bona  fide.  Hopkhu  v,  Crowe,  4eA,^E,  774.  So  where  an 
officer  acts  under  colour  of  his  office  only,  or  to  discharge  an  old 
grudge,  he  u  not  entitled  to  notice.  Wedge  v.  Berkeley^  QA.^E.  667, 
668. 

Clauses  of  protection  of  this  kind  are  not  confined  to  actions  of  tort : 
thus  if  the  plaintiff  waives  the  tort,  and  sues  for  money  had  and  re- 
ceived to  recover  back  money  improperly  exacted  as  toll  under  a  kH»l 
act,  the  toll-collector  is  entitled  to  nodce.  Waterhome  v,  Keen^  4  ^.  4* 
C,  260. ;  Greenway  v.  Hurd,  4  T.  R.  553.  But  where  parish  officers 
(under  the  protection  of  a  similar  clause  in  a  local  act)  are  sued  on 
contracts  made  by  them,  they  are  not  entitled  to  notice.  Fleiekerr. 
Greenwell,  4  DowL  P,  C  166.  And  where  notice  was  required  before 
suit  for  any  **  act  done "  under  the  act,  an  action  for  money  had  and 
received  was  held  to  lie  to  recover  back  an  overcharge  made  by  tax- 
collectors,  without  previous  notice.  UmpkeUty  v.  iPLean^  1  i9.  4* 
A.  42. 

Where  a  local  Lighting  Act  enabled  the  commissioners  to  appoint 
constables,  and  required  notice  of  action  against  a  person  doing  any  thing 
in  pursuance  of  the  act,  held  that  a  constable  so  appointed  had  no  pro- 
tection beyond  other  constables,  and  that  notice  was  not  necessary* 
Skattpell  V,  Hall,  10  M.  ^  fV.  623.  So  where  tolls  of  a  market  were 
establbhed  by  a  statute,  which  required  fourteen  days*  notice  of  action 
for  any  thing  done,  or  omitted  to  be  done,  in  pursuance  of  the  act,  it 
was  held  that  no  notice  was  necessary  before  an  action  brought  for 
defrauding  the  owner  of  the  market  of  toll  by  selling  tollable  goods  near 
to  it.  Bridgland  v.  Shapler,  Scacc.  T,  71  1839 ;  5.  C.  not  S.  P.  5  M, 
4-  W.  875. 

As  to  the  form  of  notice,  see  pottt  tit.  Actions  agahut  Jtutite*, 
p.  594. 
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ACTIONS  BY  EXECUTORS  AND  ADMINISTRATORS. 

Evidence  of  title,  at  execuior  or  adnunittrator,]  By  R.  G.  4  Wm.  4., 
in  actions  bv  or  against  executors  or  administrators,  the  character  in 
which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued 
shall  not  in  any  case  be  considered  as  in  issue,  unless^Bpecially  denied. 

Even  before  the  above  rule,  where  the  plaintiff  declared,  as  executor 
or  administrator,  upon  a  cause  of  action  arising  in  the  time  of  his  testator 
or  intestate,  and  made  profert  of  the  probate  or  letters  of  administra* 
tion,  the  defendant  could  not,  under  the  general  issue,  deny  the  title  of 
the  plaintiff  as  executor,  &c.  Thus  in  an  action  of  assumpsit  by  an 
admmistrator  on  promises  to  the  intestate,  the  plea  of  non  auumptii 
admitted  the  title  of  the  plaintiff,  and  the  defendant  was  not  allowed  to 
insist  on  the  production  of  the  letters  of  administration,  or  to  object 
that  they  were  not  duly  stamped  ;  Thynne  v,  Protheroe,  2  M.  ^  S,  553. ; 
tior  that  the  supposed  intestate  had  made  a  will  and  appointed  an  exe- 
cutor. Manfield  v.  Manh^  2  Ld,  Raym,  824.  So  m  an  action  of 
trover  by  an  administrator  on  the  possession  of  his  intestate,  if  the  de- 
fendant pleaded  the  general  issue,  he  was  not  allowed  to  controvert  the 
title  of  the  plaintiff  as  administrator.  Ibid.  The  plea  of  the  general 
issue,  however,  only  admits  the  title  stated  in  the  declaration ;  and 
therefore,  if  that  title  be  insufficient,  the  plaintiff  cannot  recover.  Thus 
in  an  action  by  an  administrator  on  a  judgment  recovered  by  his  intestate 
in  the  King's  Bench  at  Westminster  (which  is  bonum  notabile  in  Mid* 
dlesex),  where  the  plaintiff  made  profert  of  letters  of  administration 
from  the  Archdeacon  of  Dorset,  and  the  defendant  pleaded  a  plea 
which  admitted  the  letters  of  administration,  it  was  held,  on  motion  in 
arrest  of  judgment,  that  in  order  to  enable  the  plaintiff  to  recover,  he 
ought  to  have  had  letters  of  administration  from  the  Bishop  of  London, 
and  that  the  plea  only  admitted  the  plaintiff's  title  as  stated,  which 
was  insufficient.  Adamt  v.  Savage,  6  Mod,  134.  See  further  2  Wm. 
Satindert,  47.  (n). 

If  the  grant  of  probate,  &c.,  be  absolutely  void  or  repealed,  or  the 
seal  be  forged,  a  simple  denial  of  the  plaintiff's  character  seems  suf- 
ficient. B.  i^.  P.  143.  But  where  it  is  avoided  as  to  the  particular 
cause  of  action  by  extrinsic  matter,  it  should  be  specially  pleaded.  Thus 
where  in  an  action  on  a  simple  contract  the  plaintiff  alleged  that  ad- 
ministration of  all  and  singular  the  goods  belonging  to  the  intestate 
was  granted  to  him  by  the  Bishop  of  C,  and  the  defendant,  after  crav- 
ing oyer  of  the  letters  of  administration,  pleaded  that  the  plaintiff  had 
never  been  administrator  of  all  and  singular,  &c.,  in  manner  and  form, 
&c,  upon  which  issue  was  joined,  it  was  held  that  the  onl^  fact  put  in 
issue  was,  whether  the  letters  of  administration  mentioned  m  the  declar- 
ation were  duly  granted  ?  and  that  the  question,  whether  the  defendant 
resided  in  the  diocese  of  C.  at  the  time  of  the  death  of  the  intestate, 
constituted  no  part  of  the  issue-  If  the  defendant  intended  to  insist 
that  he  did  not  reside  there  at  the  time,  and  that  therefore  the  admi- 
nistration did  not  operate  upon  his  debt,  he  ought  to  have  pleaded  the 
fact  specially.    Stakes  v.  Bate,  5  J9.  4*  C.  491. 

Formerly,  where  an  executor  or  administrator  declared  on  a  cause  of 
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action  arisiDginldBown  tioK^as  in  trover  for  goods  coovcfted  nnce  tbe 
death  <yf  the  tertator  (hot  not  taken  oat  of  the  pbinttfTs  own  ftctoal 
possession),  it  was  hsid  that  the  plea  of  Not  WaSksf  did  not  admit  his 
title  as  administrator^aad  that,  therefore,  if  the  letters  of  adtainisCratioo 
were  not  properly  stamped,  he  could  not  recover.  Hmd  v.  Ste9euty 
8  Touni.  118.    Bui  it  was  ruled  otharwisc  where  it  was  needlws  to 

frove  administration  at  aU.  Waimm  a.  Mmg^  4  Onap^S??.,  aal^  p^  4a 
f  the  pbtatiff  coald  have  pn)i«d  himself  in  aetnai  possession  of  the 
goods  R>r  which  the  action  was  brou^t,.  it  seesM  tnat  it  would  not 
have  been  necessary  for  him  to  gire  evidence  of  the  letters  of  adminis- 
tration in  an  action  against  a  mere  wrongnloer;  any  possession  in  auch 
case  being  sufficient.  See  awtiy  ZVsiJmm  and  Troaer/  Pe^Ae  JEv. 
895. ;  and  in  soch  a  case  the  naming  himself  executor  may  be  rqsBided 
as  surplusage.    2Wiil.  on  Exon,,  P.  5.  ^.  1.  01. 1. 

On  a  plea  denying  the  representative  character  of  the  plaintiir,  when 
it  becomes  necessary  to  prove  the  plaintiff's  title  as  executor  or  adminis- 
trator, the  probate  or  letters  of  administration  must  be  produced.  See 
«fi^,  p.81. 

Where  several  job  in  Case  for  injury  to  a  leasehold  reversion,  whose 
title  consists  in  their  being  executors,  it  is  enough  to  produce  a  probate 
granted  to  one  of  them  only ;  for  the  title  is  by  the  wUl^  and  the  rest 
may  prove  at  any  time.  Wakert  v.  PfeU,  M.  if  Af.  368.  MTheo  the 
title  18  in  bsue,  the  insufficiency  of  the  stamp  on  the  probate  or  letters 
of  administrati<Mi  to  cover  the  amount  sued  for  is  a  &tal  olijection. 
Hwd  V.  Stevetu,  3  Taunt.  1 13. ;  Carr  v.  Roberlt,  %  B.  ^  Ad,  905.  (  but 
see  Lord  Abinger  C.  B.,  in  fVh^ie  v,  Bose,  3  Q,B,  499. 

Probaie,  or  admimtiraiion^  token  void  or  voidabie,]  Where  the  grant 
of  letters  of  administration  is  merely  void,  the  plaintiff  cannot  recover ; 
but  it  is  otherwise  where  it  is  only  voidable.  Where  the  grant  of  letters 
of  administration  is  by  the  archbishop,  and  there  are  no  bona  noiabiiia 
within  his  province,  such  grant  is  merely  void ;  for  each  archbishop  has 
supreme  jurisdiction,  and  neither  of  them  can  act  within  the  province 
of  the  other.  Shaw  o.  Stoughton,  2  Lev,  86. ;  Miuon  p.  JXckenmm^ 
Heardr,  216.;  Com.  Dig.  Admimsiratwn  (B.  .3.).  Where  there  are  bona 
notdbiUa  in  one  diocese  of  a  province,  the  administration  belongs  to  the 
bishop  of  that  diocese ;  but  if  the  metropolitan  of  that  province,  ^in 
which  such  diocese  is,  grants  administration,  such  grant  is  voidable 
only,  and  not  void ;  for  it  is  in  force  till  reversed  by  sentence;  sinoe  the 
metropolitan  has  jurisdiction  over  all  the  dioceses  within  his  provinee. 
Com.  Dig.  Admimttration  (B.  3.) ;  Accord.  Lytont  v,  Barrow,  2  Kew 
Ca.  495.  Where  there  are  bona  notabtUa  in  two  dioceses  of  the  same 
province,  tbe  grant  of  administration  belongs  to  the  archbishop.  Cbai, 
Dig.  Administration  (B.  3.)  ;  Stoket  v.  Bate,  5  B.  ^  C.  493.  And 
where  a  man  dies  intestate  leaving  bona  notabilia  in  the  several  pfo* 
vinces,  administration  shall  be  granted  bv  each  archbishop  for  the 
goods  in  his  province.  Com,  Dig.  ubi  $up.  If  tlie  testator  dies  m  Umert, 
the  goods  be  has  about  him  shall  not  make  his  testament  liuble  to  the 

Srerogative  court.     92  Canon,  Jac,  1. ;  Doe  v.  Ovens,  2  B.  1^  Ad.  423, 
letropolitan  administration  of  goods  within  a  peculiar  is  voidable  only, 
if  not  valid.     Lytons  v.  Barrow,  2  New  Ca.  486. 

Bona  notabilia  are  goods  to  the  value  of  5/.  93  Canon,  Jac.  1. ;  Com. 
Dig,  Admimttration  (J?.  4},    Debts  on  recognizances,  statutes,  or  judg- 


nents,  are  bona  noUMHa  where  they  were  acfcaowiedigcd,  given,  or 
recorded.  /W.  (B.  4.)  Specialties^  as  bond  debts,  ore  btma  notabUia 
in  the  diooeie  where  they  are  found  at  the  time  oi^  the  testator^a  or 
intestate's  death  ;  /M. ;  although  it  be  a  covenant  to  pay  out  of  the 
funds  of  a  eompany  whoee  stodL  lies  out  of  the  diocese.  Gumtv  v. 
Rau^m^  2  M.^  W.  87.  But  ddbts  bv  siiaple  contract  (as  a  bill  of 
exchange ;  Yeomant  o.  Br&dAaw,  Cain.  373*)  are  bama  noUMUa  in  the 
province  in  which  the  debtor  resides  at  the  time  of  the  testator's  death. 
Cam.  Dig.  AdtmmtinUiom.  {B.  4.)  A  lease  or  term  for  years  is  bomm 
notabUe  in  the  diocese  in  which  the  lands  lie.  Ibid.  But  lands  devised 
to  executors  for  pigment  of  debts  and  legacies  are  not  hima  noiabUta 
1 1  Fin,  Ab.  80.  Ir  seems  that  foreign  bonds  and  securities  of  foreign 
debtors,  saleable  in  this  country,  cannot  be  administered  here  without 
letters  of  administration  in  this  country.  AUy.  Gen.  v.  BouwenM^  4  M. 
4*  H^.  171.  193.  A  Canterbury  administration  is  sufficient  to  support  a 
suit  in  Bngland  on  an  indenture  which  was  in  Ireland  when  the  intestate 
died.  Wkifie  v.  Rote^  3  Q.  B.  403.;  and»  generally,  a  prerogative 
administration  extends  to  all  property  wherever  in  or  out  of  England. 
Ibid.  507.  But  in  such  a  case  as  the  above,  an  Irish- administration 
would  also  be  sufficient.     Hutftwaite  v.  Phahre,  1  M.  4*  G.  159. 

Whether  the  defendant,  when  he  denies  the  title  of  the  plaintiff  as 
executor,  can  shew  that  probate  has  been  granted  by  the  ordinary,  where 
it  ought  to  have  been  granted  by  tlie  metropolitan,  appears  to  be  doubt- 
ful. If  such  grant  be  void,  then  it  would  be  good  evidence  under  the 
frfea  that  the  plaintiff  is  not  executor.  It  is  clear  that  admmisiratUnt 
granted  by  a  bishop  or  other  inferior  judge,  when  it  does  not  belong  to 
him,  is  void ;  Com.  jDt^.  Adimmttration  (B.  5.) ;  accord.  Lytons  v,  Barrow, 
2  New  Ca.  495.;  and  in  one  case  it  is  said,  that  a  probate  by  the  diocesan 
in  case  of  no  bona  notdbiUa  is  void;  but  a  prerogative  probaie,  where 
there  are  no  bona  noUAUia,  is  only  voidable ;  R.  v.  Loggen,  1  Sira.  75. ; 
and  Lord  Macclesfield  appears  to  have  been  of  opinicm  that  a  probate 
granted  by  an  inferior  judge  is  not  void,  but  only  voidable,  until  reversed. 
Comber's  case,  I  P.  Wms.  767. ;  1  Sound.  275  a.  (n).  The  reason  given  for 
the  distinction  bv  Lord  Macclesfield  is,  that  an  executor  takes  his  autho- 
rity from  the  will,  but  an  administrator  from  the  ordinary.  Whether  the 
probate  be  void  or  not  seems  to  depend  on  the  fact  of  the  ordinary 
naving  or  not  having  Jurisdiction.  The  metropolitan  has  a  jurisdiction 
throughout  his  province,  but  the  ordinary  only  in  his  diocese;  and  if 
there  be  no  bona  noiabilia  there,  he  has  no  jurisdiction,  and  the  probate 
would  seem  to  be  void.  So  it  is  said  in  B.  N»  P.  247.  that  the  adverse 
party  may  prove  against  the  probate  by  an  inferior  court  that  the 
testator  left  bona  notabUia;  for  then  such  court  had  no  jurisdiction  ;  and 
see  Allen  v.  Dundas,  3  T.  R.  131. 

Defence. 

It  has  been  already  stated,  ante,  p.  575.,  in  what  cases  the  defendant 
may  give  evidence  to  disprove  the  title  of  the  plaintiff  as  executor  or 
administrator. 

With  regard  to  the  cause  of  action,  the  evidence  in  defence  will  be 
the  same  as  in  an  action  between  the  defendant  and  the  testator  or  in- 
testate. But  attention  must  be  paid  to  the  form  of  the  declaration. 
Thus,  if  the  defendant  ordered  a  coat  to  be  made  by  A.,  whose  exe- 
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cutor  finished  and  delivered  it,  the  executor  cannot  sue  as  for  goods 
sold  and  delivered  by  A  ;  but,  semb.,  be  must  either  sue  as  for  sale  and 
delivery  by  himself  as  executor,  or  must  declare  specially.  Werner  r. 
Humphreys,  2  M,  Sr  G,  853.,  and  note  ad  fin. 

The  non-joinder  of  another  executor  as  co-plaintiff  is  only  matter 
for  a  plea  in  abatement.     1  Sound.  291 1  (ft). 

Ewdence  on  a  piea  of  statute  of  UmitaihnSj  /^e.]  On  a  plea  of  the 
statute  of  limitations  to  a  declaration  containing  only  cotmts  on  pro- 
mises to  the  testator,  the  plaintiff  will  not  be  allowed  to  give  evidence 
of  promises  or  acknowledgments  to  himself  after  the  death  of  the  tes- 
tator. Sorell  V.  Wine,  3  East,  400. ;  Tanner  v.  Smart,  6  B.^C.  608. 
And  when  an  executor  sues  on  a  promissory  note,  and  lays  a  promise 
to  himself,  the  plea  of  non-assumpsit  is  a  denial  of  the  promise  so  had, 
but  not  of  the  making  of  the  note.  Tlmmis  v.  Piatt,  2Jkf.4^  W.  720. 

Emdenoe  of  payment.]  Payment  of  a  debt  to  an  executor,  who  has 
obtained  probate  to  a  forged  will,  is  a  discbarge  in  an  action  brought 
against  the  debtor  by  the  rightful  administrator  on  revocation  of  the 
probate.  Allen  v.  Dundas,  3  71 R.  125.  But  a  payment  of  money 
under  the  probate  of  a  will  of  a  living  person  would  be  void  ;  because, 
in  such  case,  the  ecclesiastical  court  has  no  jurisdiction,'  and  the  pro- 
bate can  have  no  effect ;  Id.  130. ;  and  see  WooUey  v.  Ckark,  5  ^.  4* 

Evidence  in  action  by  a  rightful  against  a  wrongful  executor^  In  an 
action  of  trover  or  trespass  by  a  rightful  executor  or  administrator 
against  an  executor  de  son  tort,  the  latter  may,-  under  the  general  issue 
and  in  mitigation  of  damages,  give  evidence  of  payments  made  by  him- 
self in  the  rightful  course  of  administration  ;  but  snould  those  payments 
amount  to  the  full  value  of  the  goods  claimed,  the  plaintiff  will  still,  it 
neems,  be  entitled  to  a  verdict  for  nominal  damages.  Mountfard  r. 
Gibson,  4  East,  447. ;  2  PhU.  Evid.  175.  But  see  B.  3r.  P.  48.  And 
such  payments  shall  not  be  allowed  in  damages,  if  there  be  a  failure  of 
assets,  and  the  lawful  executor  would  by  these  means  be  divested  of 
his  right  of  preferring  one  creditor  to  another  of  equal  rank,  or  giving 
himself  the  same  preference.  2  Bl.  Com.  508. ;  1  WU&ams  Exors.  P.  1., 
B,  3.,  Ch.  5.;  La^field  v,  hayfield,  7  Sm.  172.  Where  an  executor 
under  a  second  will  sued  the  person  appointed  executor  under  a  prior 
one,  who  had  administered  with  knowledge  of  the  later  one  and  wnose 
probate  was  revoked,  it  was  held  that  plaintiff  might  recover  the  fuU 
value  of  the  goods  administered.     Woofiey  v.  Clark,  5  B>^A.  744. 

Competency  of  Witnesses. 

As  to  the  competency  of  witnesses,,  see  ante,  p.  113>  114.»  and  the 
late  statute,  Appendix  iV. 
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An  action  at  law  cannot  be  maintaiued  for  the  dutributive  share  of 
an  intestate's  property  against  the  administrator,  nor  against  his  exe- 
cutor, although  he  may  have  expressly  promised  to  pay.  Jmtet  p. 
Ttmner^  7  B.^-C,  542.  but  where  the  executor  has  rendered  an  ac- 
count to  the  legatee,  in  which  he  debits  himself  for  the  amount,  '*  as 
retained  for  the  legatee,"  the  latter  may  recover  on  an  account  stated. 
Hart  V.  Mmort,  2  C.  4*  Af.  700.  So  troyer  will  lie  for  a  specific  legacy 
after  assent  by  the  defendant.  WiUiavM  v.  Lee^  3  Atk,  223.  And  assent 
to  a  life  interest  in  a  chattel  enures  as  an  assent  to  a  fUrther  bequest  in 
remainder ;  but  where  the  executor  has  such  life  interest  bequeathed 
to  him,  his  taking  possession  shall  be  presumed  to  be  as  executor,  and 
not  as  legatee,  if  assenting;  to  the  legacy  would  be  a  dewutawt. 
Bkhttrdg  r.  Btmme,  3  New  Ca,  493. 

Evidence  on  the  plea  of  ne  wiqtiei  executor,]  If  the  defendant  in- 
tends to  deny  his  being  executor  or  administrator,  he  must  plead  it 
specially,  for  unless  pleaded,  his  representative  character  is  admitted. 
The  proof  of  the  issue  on  this  plea  lies  upon  the  plaintiff,  and  he  may 
support  it  by  production  of  the  probate  or  letters  of  administration,  or 
by  secondary  evidence  of  them,  after  a  notice  to  produce  served  upon 
the  defendant ;  in  such  case,  as  the  presumption  of  law  is  that  the 
probate  or  letters  are  in  the  possession  of  the  party  who  is  alone 
entitled  to  them,  it  is  not  necessary  to  give  any  evidence  in  order  to 
show  that  they  are  in  the  defendant's  possession.  Some  proof  of  the 
identity  of  the  defendant  with  the  person  named  as  executor  in  the 
probate  roust  be  given. ' 

The  plea  of  ne  unqve$  executor  does  not  deny  the  cause  of  action, 
but  only  that  the  defendant  is  one  of  the  representatives  of  the  testator. 
1  Saund,  207  a,  (n). 

Upon  the  plea  of  ne  ungues  executor  it  is  sufficient  to  give  evidence  of 
such  circumstances  as  will  render  the  defendant  liable  as  executor  de  ton 
tort.  What  acts  will  make  a  man  an  executor  de  ton  tort  is  a  question 
of  law ;  but  it  is  for  the  jury  to  say  whether  such  acts  are  proved. 
Podget  V.  Prietty  2  T.  R.  97.  Evidence  of  slight  acts  of  intermeddling 
with  the  property  of  the  deceased  will  be  sufficient.  In  one  case,  merely 
taking  a  book,  and  in  another  a  bedstead,  was  held  sufficient.  Anon, 
Noy,  69.  So  living  in  the  house  and  carrying  on  the  trade  of  the  de- 
ceased ;  Hooper  v.  Summertett,  Wightw,  16. ;  suing  for,  receiving,  or 
releasing  the  debts  due  to  the  estate  ;  Com,  Dig,  Adminittrator,  (C,  1.) ; 
entering  on  a  lease  or  term  for  years  ;  Bac,  Ab,  Executort,  B,  3. ;  plead- 
ing aity  other  plea  than  ne  unquet  executor  to  an  action  brought  against 
him  as  executor,  ibid, ;  will  be  evidence  to  prove  the  party  an  executor 
de  ton  tort.  So  where  A.,  the  servant  of  B.,  sold  goods  of  C,  an  intes- 
tate, both  before  and  after  C.*s  death,  in  pursuance  of  orders  eiveu  by 
C.  in  his  lifetime,  and  paid  the  money  arising  from  such  sale  mto  the 
bands  of  B.,  it  was  held  that  B.  was  an  executor  de  ton  tort.    Padget 
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V.  Priettt  2  T,  R,  97.  And  where  a  creditor  took  an  abaolnte  biH  of 
sale  of  the  goods  of  his  debtor,  but  agreed  to  leave  them  in  bta  poeae»> 
sion  for  a  limited  time,  before  the  expiration  of  which  time  the  deblor 
died,  and  the  creditor  took  and  sold  the  goods,  it  was  hcM  thttt  tlwbill 
of  sale  was  fraudulent  against  other  creditors,  and  that  he  had  ^ka^tfw 
rendered  himself  executor  de  ion  tori,  Edwofdt  v.  Httrben^  2  T,  R,  O&f, 
Merely  locking  up  the  goods  of  the  deceased  ;  directing  the  fuDOTid  m 
a  manner  suitable  to  the  estate,  and  out  of  tke  effeets  of  the  deetawd; 
feeding  h»  cattle ;  repairing  his  honses,  or  providtng  neceaaaries  for  fais 
children, — will  not  render  the  party  liable  aa  executor  de  torn  torii  for 
they  are  merely  offices  of  kindness  and  charity.  WUMuim  m  K^emiian, 
P,  I.,  B.  3.»  Ch,  5.  Where  the  widow  of  a  hairdresser  continued  oi  the 
house  and  shop  after  hia  death,  without  selling  anything,  and  gave 
a  promissory  note  to  a  creditor  of  her  husband,  and  afterwards  took 
out  administration  ;  held,  that  she  could  not  be  chaiged  oa  eoieemdx 
de  son  iort,    Serie  v.  Waierworthj  ^  M.  ^  fV.  9. 

In  answer  to  the  evidence  adduced  to  prove  him  executor  4lr  jM>larl, 
the  defendant  may  shew  that  he  took  possession  of  the  mteataie'a  goods 
under  a  fair  claim  of  right ;  Fentingt  v,  Jarrat,  1  Eip,  335«;  Omw.  JXg, 
Adminittrator,  (C.  2.) ;  or  that  he  acted  under  the  authority  of  ttae 
rightful  administrator ;  but  it  is  no  defence  that  he  acted  as  the  agent  of 
one  named  execator,  who  has  never  proved  the  will.  Coitie  9,  Aldnek, 
^M,^S.  175»  It  is  donbted  whether  there  can  be  an  executor  4<ej0a 
tori  while  there  is  a  lawful  executor  in  being.  Hall «.  JStfb^,  PetJee 
Ca,  87. ;  Read^t  cote,  5  Co.  34  o. 

In  assumpsit  against  several  defendants,  as  executors,  who  plead  ar 
unquet  executon,  the  plaintiff  may  have  a  verdict  against  the  real  ex* 
ecu  tors  on  the  counts  laying  the  promiMea  by  the  testator,  and  theoaber 
defendants  must  be  discharged ;  Griffiths  v.  FrankUn,  M,  ^  M.  146.; 
and  the  plaintiff  cannot  recover  on  counts  upon  promises  by  ali  tfae«de- 
fendants  aa  executors.    Ibid, 
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pleads  ptene  admhmtravii,  and  the  plaintiff  replies  that  the  defendaatfaad 
assets,  the  issue  lies  upon  the  plaintiff,  who  must  prove  asscta  existing 
at  the  time  of  the  writ  sued  out.  Mara  v,  Quiti,  6  T,  R,'  10.  IT*  the 
assets  came  to  the  hands  of -the  defendant  i^er  the  writ^auKl  out;,  die 
plaintiff  should  reply  that  fact  speciallv,  and  will  not  be  aUewtadita  giwe 
It  in  evidence  under  the  general  replication.  Jd.  11.  Proof  that  «Qa» 
tain  articles  of  furniture  were  bouj^ht  by  the. deceased  akid  Beeii)in>te 
house  shortly  before  his  death,  is  prnud  Jkeie  evidence'  of  .asaatt. 
Brilfon  v.  Jones,  3  New  Ca»  676.  In  order  to  prove  as8eta^jthe|riailitiff 
may  give  in  evidence  the  inventory  exhibited  bytbe-detedant  id  the 
ecclesiastical  court ;  but  a  copy  of  the  inventory,  aigned  bf  thti  "Ppnii 
sers  and  not  by  the  execotors,  is  not  evidenee.  .'  B.  N,  P.  HO*  Wfloe 
the  defendant  has  not  distinguished  the  aperate  from  the*  *l^*fip»«t^y 
debts  in  the  inventory,  it  has  been  held  that  the  whole  shall,  prima Jade^ 
be  taken  to  be  assets,  so  aa  to  throw  theywatof  proving  aome<if  tiem 
desperate  upon  the  defendant.  i9.  A^P.  140;  SmUk.tt,^Ikivi»^  Ski^. 
N,P,  712.  But  in  another  case  Lord  £Uenhoroughruled«  that  atfwas 
necessary  to  prove,  presumptively  at  least,  that  these  debts  haaehaea 
paid.  Qiies  v.  Dyson,  1  Sark»  32.  Ic  is^not  every  iavenlory  that  <«itt 
be  proof  of  assets :  thus  the  inventory  exhibited  by.  aa  executavibefeie 
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prdbste,  which  he  makes  out  without  full  examination  of  the  property, 
and  in  which  he  is  bound  to  include  all  the  effects  of  the  testator,  is 
nut  even  prima  facie  evidence  of  assets.  SUarn  v.  JIUlt,  4  j9.  j-  Ad,  657, 
Where,  to  prove  assets,  an  account  rendered  by  the  defendants  to  the 
fkantaff  was  given  in  evidence*  in  which  they  stated  that  a  sum  of 
money  had  been  awarded  as  due  to  the  testator's  estate,  Lord  Ellen- 
borough  held  tdat  this  was  not  sufficient  without  shewing  that  it  had 
been  received  by  the  executors.  JVUliatMS  v,  InncSj  1  Camp,  364.  If  an 
executor  submits  to  arbitration,  such  submission  is  not  an  admission  of 
assets;  the  arbitrators  not  directing  the  executor  to  pay  the  money, 
Pearmm  v.  Henry,  S  T,  R,  6.  But  a  submission  to  arbitration  and  an 
agreement  to  pay  what  shall  be  awarded,  with  an  award  to  pay  accord- 
ingly, k  an  admission  of  assets  to  tlie  amount  of  the  sum  so  awarded, 
Barry  v,  Rutk,  I  T,  R.  691.;  Worthmgton  v.  Barlow,  7  T.R.,  453. 
Proof  of  an  admission  by  an  ei^ecutor  that  the  debt  was  just,  %nd  that 
it  should  be  paid  as  soon  as  he  oould,  is  not  evidence  to  charge  him 
with  assets.  Hmdtley  v.  RusseU,  12  Eati^  232.  So  the  payment  of 
interest  upon  a  bond  of  the  testator  is  not  an  admission  of  assets. 
Cleterley  v.  Breit,  cited  5  T,  R,  8.  But  a  probate  stamp  has  been  held 
tohe prtrn^ Jade  evidence  that  the  executor  has  received  assets  to  the 
amount  covered  by  the  stamp.  Fo$ler  v.  BiakeiodL,  5  B.^C,  328. 
This  case  was,  however,  doubted  in  Steam  v.  MilU^  4  J9. 4*  Ad,  657, 
9upra,  In  Mawn  «•  Ldmg,  ^  A,^  E.  609.,  the  court  were  of  opinion 
such  stamp  was  admissible  evidence  for  the  plaintiff;  but  were  not 
agreed  whether  it  could  be  received  as  evidence  of  the  amount  of 
assets.  An  administrator  bond^ide  compounding  with  a  debtor  to  the 
estate  is  not  liable  to  the  full  amount  of  the  debt  compounded,  as  he  is 
where  he  releases  it  without  consideration.     Penmtigton  v,  Healey^ 

I  a  4-  Jf.  402. 

Where  leasehold  premises  are  the  assets,  the  value  as  between  the 
lessor  and  the  lessee's  executor  is  to  be  taken  exclusive  of  deteriora- 
tion for  want  of  repair,  or  other  breach  of  covenant  committed  in  the 
exeeutor's  time  ;  and  the  insolvency  of  an  under-tenant,  let  in  by  the 
tastator,  cannot  be  taken  into  consideration,  at  least  where  there  is  a 
clanae  of  re-entry  in  the  underlease  for  non-payment  of  rent.  Homidge 
V.  WHtoH^  II  A.Jjr  E,  645.  In  the  above  case  the  action  was  for  rent 
against  the  executor,  as  assignee  of  the  testator. 

Though  the  plea  of  pletie  admmstramt  in  an  action  of  assumpsit 
against  an  executor  admits  a  cause  of  action,  it  does  not  admit  the 
amount,  which  must  be  proved  by  the  plaintiff;  but  in  an  action  of 
debt  in  which  a  specific  sum  is  demandeJ,  the  specific  debt  is  admitted, 
aod  need  not  be  proved.    ShelieyU  case,  1  SaiJk,  296  ;  B,  N,  P.  140. 

On  a  plea  by  several  executors  that  they  have  fully  administered,  if 
•mne  appear  to  have  assets  in  their  hands,  and  the  others  not,  the 
latter  are  entitled  to  a  verdict;  Parsons  p.  Hancock,  M,  4*  M,  330; 
althcmgh  they  join  in  the  plea.    See  2  WUliams  on  Executors,  1219. 

Emdenee  on  plene  admmistravU  in  answer  to  proof  (^ assets  '•^  payment 
ofdehts,]  When  the  plaintiff  has  given  evidence  of  assets,  the  defendant, 
io  answer  to  such  evidence,  may  prove  that  those  assets  have  been  ex- 
haotted  by  payment  of  other  debts  of  the  deceased  of  as  high,  or  of 
higher,  d^rce  than  the  debt  of  the  plaintiff,  provided  such  payments 
were  made  before  the  writ  purchased.  When  the  defendant  pleads  **  no 
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assets,'*  without  the  averment  of  plene  admmiitratU,  yet  he  most  shew 
the  payment  of  assets  by  a  due  course  of  adnunistfatioQ.  Reeves  ^ 
Ward,  2  New  Co.  235. 

The  course  of  distribution  is  as  follows :  1.  All  funeral  expenseSk 
and  the  charges  of  proving  the  will,  or  of  taking  out  letters  of  adminis- 
tration ;  and  the  defendM^  may  shew  that  he  has  retained  monej  io 
his  hands  to  pay  for  the  expenses  of  administration  to  which  be  has 
made  himself  liable,  without  proving  that  he  has  paid  them.  GUties  s. 
Sntiiherj  2  Stark,  528.  2.  Debts  due  to  the  crown  by  record  or  specialtj. 
3.  Certain  debts  created  by  partiailar  statutes.  4.  Debts  of  record,  if 
docketed  according  to  statute  4  &  5  W.  ft  M.  c  20. ;  otherwise  they 
only  rank  as  simple  contract  debts.  Hickey  v,  Hayler^  6  71  J2.  384. 
5.  Debts  due  by  specialty,  and  rent.  6.  Debts  due  by  simple  contract, 
first  to  the  king,  and  secondly  to  a  subject.  Cam.  2%.  Admiaisiratitm, 
(C.  2.)  •  ^ 

The  expenses  of  the  funeral,  if  reasonable  and  suited  to  the  rank  and 
circumstances  of  the  deceased,  will  be  allowed  out  of  the  assets ;  if 
unreasonable,  the  executor  must  take  his  chance  of  the  estate  turning 
out  insolvent.  Edwards  v.  Edwardt,  2  C.  ^  M.  612,  And  he  will  be 
liable  to  reasonable  expenses,  even  although  he  did  not  actually  order 
the  funeral,  provided  the  credit  was  not  given  to  another  ;  and  if  he 
has  authorised  unreasonable  expenses,  he  is  liable  personally,  and  not 
merely  as  executor  ;  Brice  v,  IViltoH,  S  A,Jjr  E,  34&.  (n)  ;  and  an  ad- 
ministrator is  liable  as  such  even  where  he  has  sanctioned  them  before 
he  took  out  administration.    Lucif  v.  Wairond,  3  New  Ca,  841. 

If  the  defendant  has  paid  debts  to  the  amount  after  the  suing  out» 
but  before  notice  of,  the  plaintiff's  writ  or  debt,  be  must  plead  such 
defence  specially,  and  cannot  give  it  in  evidence  under  pime  wimmu^ 
travU,  under  which  no  payments  made  after  the  action  commenced  can 
be  shewn.  Dyer,  32.  (a),  {margin)  ;  Com.  Dig.  Administration.  (C  2.} 
An  executor  de  son  tori  maypay  a  specialty  debt  after  action  brought  by  a 
simple  contract  creditor,  and  may  plead  the  payment  of  that  debt  in 
bar  of  the  action.     Oxenham  v.  Clapp,  2  J9. 4*  Ad.  309. 

Where  the  action  is  brought  on  a  bond  of  the  deceased,  and  the 
defendant  pleads  plene  adndmstravit  and  relies  upon  the  payment  of 
other  bonds  of  the  deceased,  the  execution  of  such  bonds  must  be 
proved  in  the  usual  manner,  even  though  the  bonds  have  been  de- 
stroyed. GiUiet  V.  Sndther,  2  Stark.  530. ;  see  Poole  v.  Warren^  S  A.  ^ 
E.  582.,  ante,  p.  95.  Where,  however,  the  defendant,  being  sued  in 
iftssumpsit  on  a  simple  contract,  pleads  plene  adnunistravit  and  relies 
upon  the  payment  of  bonds  of  the  deceased,  it  will  be  suCBcient,.  it  is 
said,  to  prove  the  payment;  B.N.  P.  143.;  for,  though  not  a  bond, 
it  is  vet  a  good  administration ;  see  ante,  p.  94. 

Where  defendant  shews  payment  of  debts,  &c.,  plaintiff  may  show 
on  this  issue  that  the  payment  was  made  out  of  another  fund  applicable 
to  such  debts,  and  not  out  of  the  assets.  Martton  v.  Downes^  I  A.^^ 
E.  31.  In  debt  on  bond  to  which  defendant  pleaded  plene  adminitiravii 
before  notice,  it  was  held  that  if  the  defendant  had  invested  the  residue 
in  the  funds  in  his  own  name,  although  for  the  benefit  of  the  legatees 
to  whom  he  had  paid  the  dividends  for  many  years,  he  was  still  lii3>le  as 
for  assets  in  hand ;  and  it  was  questioned  whether  payment  of  legacies 
before  notice  could  be  proved  under  the  plea  oi  plene  admumtraviL 
Smith  V.  Day,  2M.^W.  684. 
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Though  a  creditor  may  so  mislead  an  executor  as  to  preclude  himself 
from  objecting  to  the  course  of  administration,  yet  a  letter  written  to 
the  latter,  intimating  an  intention  to  hold  him  liable  personally  and  not 
as  executor,  is  insufficient  for  this  purpose.  Richards  v.  Browne^  3  Kew 
Ca.  493. 

Evidence  on  plene  adnwmiravU  —  retainer.]  The  defendant  may  either 
plead  a  retainer  of  a  debt  due  to  him  (which  must  be  a  debt  of  an  equal 
or  higher  degree  than  the  debt  for  which  the  action  is  brought,  in  order 
to  entitle  the  defendant  to  retain  it),  or  may  give  it  in  evidence  on  the 
plesLof  plene  adndmttramt,  1  Sound,  333.  (n).  So  the  defendant  may 
retain  for  payments  which  he  has  made  out  of  his  own  monies  before 
the  issuing  of  the  writ  in  discharge  of  debts  of  the  deceased  of  equal 
or  higher  d^ree  than  the  plaintifTs.   Co,  LiiL  283  a.;  B.N.P,  141. 

^  An  executor  de  ton  tort  cannot  retain  for  his  own  debt,  though  of 
higher  degree,  and  though  the  rightful  executor  after  action  brought 
has  consented  to  the  retainer.  Curtis  v.  Femon,  3  7\  R.  587.  S,  C  in 
JSrror^  2  H,  BL  18.  In  answer  to  such  evidence  of  retainer,  the  plaintiff 
may  shew  who  are  the  rightful  executors.  B.  N.  P,  143.  Where  the 
defendant  pleads  a  retamer,  and  also  a  judgment  recovered,  which 
together  cover  the  assets,  it  is  sufficient  for  the  plaintiff  to  falsify  either 
claim.  Campion  v,  Bentley,  I  Esp.  344.;  see  1  Freem,  467.  537.  One 
of  two  executors  may  retain  for  his  own  debt  out  of  a  balance  due  from 
both  to  the  estate.    Kent  r.  Pickerings  2  Keene,  1. 

Evidence  on  a  plea  of  outstanding  debts  —  replication  per  fraudem^ 
The  defendant  cannot,  under  the  plea  of  plene  administravU,  give  evi- 
dence, of  the  existence  of  outstanding  debts  of  a  higher  nature. 
B,N,P,\^\,  Such  defence  must  be  pleaded;  and  if  the  defendant 
pleads  a  judgment  obtained  against  him  for  100/.  and  that  he  has  not 
goods  except  to  the  value  of  5/.,  and  the  plaintiff  proves  that  he  has 
100/.,  yet  he  gains  nothing ;  for  the  substance  of  the  issue  is  that  the 
defendant  has  not  above  what  will  satisfy  the  judgment.  Moon  v. 
Andrewes,  Hob.  133.  ;  1  Sound,  333.  (n). 

Where  the  defendant  pleads  an  outstanding  judgment,  the  plaintiff 
may  reply  that  it  was  obtained  or  kept  on  foot  by  fraud,  which  the  de- 
fendant 18  bound  to  traverse  in  his  rejoinder ;  and  on  this  issue  the 
plaintiff  may  either  give  in  evidence  that  the  debt  was  not  a  just  one, 
or  that  less  is  due  than  tlie  sum  for  which  judgment  has  been  given.  2 
Sound,  50.  (n).  In  answer  to  the  latter  evidence,  which  is  prirnd  facie 
proof  of  fraud,  the  defendant  may  shew  that  the  judgment  was  entered 
tor  more  than  was  due  by  mistake.  Pease  v.  Naylor^  5  T,  R,  80.  If  a 
judgment  is  pleaded  smd  per  fraudem  replied,  upon  which  issue  is  taken, 
audit  appears  in  evidence  that  the  creditor  was  willing  to  take  less  than 
is  recovered,  it  is  proof  of  fraud  ;  but  if  it  be  shewn  that  the  adminis- 
trator had  not  assets  to  pay  that  sum,  it  is  no  fraud.  Per  Cur,  Porker 
V.  Al/eild,  1  Salk,  312.  If  the  defendant  plead  several  judgments  reco- 
vered iigainst  himself,  to  which  the  plaintiff  replies  fraud,  it  will  entitle 
the  plaintiff  to  a  general  judgment  it  he  can  avoid  any  one  of  them  ;  for 
a  judgment  recovered  against  an  executor  being  an  admission  of  assets, 
if  any  one  of  the  judgments  be  falsified,  the  defendant  admits  by  his 
plea  that  he  has  more  assets  than  will  satisfy  the  other  judgments  by  as 
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much  as  the  judgment,  so  falsified,  amounts  to.  1  Sound,  337  a  (ji). 
See  C/utmberlaine  o.  Pickering,  1  Freeman^  28. ;  Gilbert  v.  I}ee^  ib.  537. 
When  the  judgments,  or  debts  pleaded,  are  upon  penalties,  the  right 
way  of  replying  is  to  say  that  the  creditor  would  have  accepted  the  less 
sums,  but  the  defendant  either  would  not  pi^,  or  bad  pawl  them  and 
kept  the  judgments  or  bonds  on  foot  by  fraud  and  covin  ;  and  the  plain- 
tiff, on  issue  joined  thereon,  may  give  in  evidence  such  matter  as  will 
serve  to  avoid  the  penalties.  If  he  replies,  generally,  that  the  judg- 
ments were  for  less  sums,  and  that  the  defendant  has  assets  above  wmit 
will  satisfy  them,  on  the  issue  that  he  has  not,  the  defendant  has  a  right 
to  insist  on  the  penalHet  as  the  debts.     1  Sound,  SSi.  (a). 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal  degree 
with  the  plaintiiT  pending  the  action,  and  plead  it  in  her;  and,  though 
done  for  the  express  purpose  of  depriving  the  plaintiiT  of  the  ddbt^  it  is 
good  both  at  law  and  in  equity.  2  Sound,  51.  (a) ;  Pieinteck  v,  Lyster, 
SM,^S.  375. 

Where  the  defendant  pleaded  a  judgment  recovered,  and  the  plwntiff 
replied  that  it  was  obtained  and  kept  on  foot  by  fraud,  the  judgment 
creditor  was  held  incompetent  to  prove  that  the  debt  was  a  fiur  one ; 
for  hf  establishing  the  validity  ot  his  own  debt,  he  made  good  his 
prionty  of  clwm  to  be  paid  out  of  the  assets  of  the  intestate.  Compiou 
V.  Bentley,  I  Etp,  343.     See  cases  cited,  mde^  p.  1 13. 

Evidence  on  plea  of  statute  of  Rnntation$ — •prondte  by  one  e^reeutor,] 
The  plaintiff  cannot  shew  a  promise  by  the  executor  to  take  a  case  out 
of  the  statute,  unless  the  declaration  lays  a  promise  by  him  ;  and  a 
mere  acknowledgment  of  the  existence  of  the  debt  is  not  sufficient. 
There  must  be  an  express  promise,  and,  where  there  are  several  execu- 
tors co-defendants,  there  must  be  a  promise  by  all.  7\dlock  o.  Dmmn^ 
B,  Sf  M,  416.  And  now  by  9  Geo.  4.  c.  14.,  the  promise  must  be  in 
writing,  but  the  plaintiff  may  recover  against  any  one  or  more  of  the 
executors  who  has  made  such  promise ;  pirovided,  however,  tfaut  nothing 
in  that  act  shall  lessen  the  efibct  o'i  any  payment  of  principal  or 
interest,  k,  1.  omU,  p.  315. ;  and  see»  as  to  admissions  by  a  co-executor, 
Fox  V,  fVaterif  cited,  ante^  p.  41. 

Evidence  in  an  action  suggesting  a  devastavit,]  If  an  executor,  or  ad- 
ministrator, in  an  action  brought  against  him  as  such,  admit  assets  by 
his  pleading,  he  will  not,  in  an  action  of  debt  on  the  judgment  suggest- 
ing a  devastavit,  be  allowed  to  show  that  he  has  not  assets ;  and  it  wOl 
be  sufficient  for  the  plaintiff,  upon  issue  on  the  plea  of  nou  defsasto^ 
mt,  to  prove  the  former  judgment  and  the  return  of  nulla  bona  to  die 
Jlefi facias.  Erving  v.  Peters,  3  T,  R.  685. ;  Skelton  v.  HawBng,  I  Wiis. 
259,  Where  the  defendant  pleads  non  ettfitctum  iestatoris,  or  a  release 
to  the  testator,  or  payment  by  him,  or  non  assumpsit,  these  pleas  admit 
assets.  1  Sound,  335.  (a).  So  a  judgment  for  the  plaintiff  on  demurrer, 
or  by  de&ult,  will  be  evidence  of  assets ;  Bock  v.  Leighion,  1  Salt,  310 ; 
though  no  devastavit  has  been  returned  by  the  sheriff  Leonard  v,  SSmp^ 
son,  2  New  Co,  176. ;  see  also  Palmer  v.  Waller,  I  M.S^  W,  689. 
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ACTIONS  AGAINST  HEIRS  AN1>  DEVISEES. 

• 
'  An  actioaof  debt  on  the  specialty  of  the  ancestor  lies  at  commoa 
]»m  asaifist  the  heir,  if  named  in  the  deed,  Co.  laU*  209.  (a\  The 
remedy  was  extended,  by  3  &  4  W.  &  M.  c»  14,,  to  deviaeeii^  and  has 
been  since  extended  to  actions  of  covenant  by  U  0eOrf4»'&  I  Wn|, 
4.  c.  47.  The  latter  statute  is  now  the  governing  statute  on  the  liability 
of  heirs  and  devisees. 

The  evidence  in  actions  aeainst  an  heir,  or  heir  and  devisee  jointly. 
or  the  devisee  alone,  depenos  on  the  plea  and  issue*  Besides  the  other 
defences  pleadable  in  an  action  on  a  bond  or  covenant*  &&•  ,the  de- 
fendant may  deny  that  he  is  heir,  or  may  plead  that  he  has  nothing  by 
descent  or  by  devise. 

Kudence  on  piea  of  riem  per  descent,'\  The  law  of  inheritance  has 
undergone  a  material  change  by  3  &  4  Wm.  4.  c.  106.,  partly  recited 
ante,  p.  433.  Until  the  eiect  oi  it  has  been  settled,  it  has  been 
thought  advisable  to  retain  the  cases  decided  before  the  passing  of 
that  act. 

Upon  issue  joined  on  the  plea  of  neru  per  descent^  the  execution  of 
the  bond  or  other  specialty  being  admitted  by  the  plea,  the  plaintiff 
must  prove  the  assets  by  descent ;  and  if  assets  are  averred  in  a  certain 
county,  plaintiff  may  prove  them  in  any  other  county.  B.  N,  P,  175. 
The  seism  o€  the  ancestor  roav  be  proved  by  shewing  that  he  was  in 
possession  of  the  lands,  or  in  the  receipt  of  the  rents  and  profits,  ante, 
pw  433.  Where  the  lands  have  descended  from  the  obligor  to  another 
who  has  died  seised,  and  from  him  to  the  defendant,  the  descent  must 
be  stated  specially,  as  that  the  defendant  was  the  heir  of  A.  who  died 
last  seised,  who  was  the  heir  of  the  obligor  ;  and  so  it  must  be  where 
there  have  been  several  intermediate  descents  ;  for  if  the  declaration 
be  against  the  defendant,  as  heir  of  the  obligor,  and  it  appear  in  evi- 
dence on  the  plea  of  riens  per  descent  from  the  obligor,  that  the  de- 
fendant is  heir  of  the  heir  of  the  obligor,  is  a  &tal  variance.  2  Sound, 
7  d  («)«  Jenkia  caee,  Cro.  Car.  151.  It  seems  therefore  that  the  plea 
of. riens  par  descent  does  not  admit  the  heirship,  which  must  be  proved. 
But  if  the  intermediate  heirs  have  not  had  actual  seism  of  the  fee  which 
descended  from  the  obligor,  it  is  unnecessary  to  notice  them  in  the 
declaration.  2  Satmd.  7  d  (a),  Kellaw  v,  Rowden^  Carth,  126«  It  is 
mfficient  in  the  declaration  to  charee  the  defendant  as  kcir  generally, 
without  stating  Mow  heir,  and  the  plaintiff  may  shew  how  heir  in  evi-> 
dance.    Denkam  v.  Stephenson^  1  Sidk,  35^. 

Chi  this  issue  the  defendant  may  shew  a  bond  to  the  king  by  his 
ancestor,  and  an  extent  thereon  to  the  amount  of  the  assets ;  but  proof 
of  the  extent  alone  is  not  sufficient.  Sherwood  o.  Adderley^  1  Ld,  Jiaym, 
734.  And  when  the  defendant  has  paid  another  bond  creditor  to  the 
▼alue  of  the  land  descended,  he  should  plead  it.  Buckley  v.  Nightingale, 
I  Stra.ee5. 
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5S6  Actions  offointi  Blurs  and  Devisees. 

Evidence  on  plea  of  riens  per  descent — what  are  asseit.]  It  is  A 
genera]  rule  of  the  common  law  that  though  the  ancestor  devue  the 
estate  to  his  heir,  vet  if  he  take  the  same  estate  in  quality  and  quantity 
that  the  law  would  have  given  him,  the  devise  is  a  DuUity,  and  the  heir 
is  seised  by  descent,  and  the  estate  assets  in  his  hands.  2  Sound.  8  d 
(n).  Reading  v,  Royttan,  I  Salk.  242.  So  where  the  land  is  devised 
charged  with  the  payment  of  a  sum  of  money ;  Gerk  v.  Smiik,  1  Saik, 
241.;  or  of  debts;  AUan  v.  Heber,  2  Sira.  1270.  So  a  rent  in  fct, 
issuing  out  of  the  heir's  land,  and  descending  to  him;  though  extinct ; 
for  it  has  continuance  for  this  puroose.  Co.  Xitf.  374  b.  But  thb 
rule  of  law  is  now  altered  by  3  &  4  Wm.  4.  c.  106.,  cited  anie^  p.  436. 

If  there  be  a  moTtatgd  for  years,  the  reversion  in  fee  in  the  mortgagor 
is  legal  assets,  and  the  plaintifr  may  have  judgment  with  a  eetsesf  eie- 
cuiio  ;  but  where  there  is  a  mortgage  m  foe^  me  equity  of  redemption 
is  not  legal  assets.  2  Sawtd.  8  e  (n),  Phadcet  v.  Pemon^  2  Aik.  294. 
So  a  copyhold  in  fee  is  not  assets.  4  Rep,  22  a.  By  the  statute  of 
frauds,  29  Car.  2.  c.  3.  s.  12.,  an  estate  pur  atUre  vie^  which  comes  to 
the  heir  as  special  occupant,  is  made  assets  by  descent.  Lands  which 
descend  in  tiul  are  not  assets.  1  Roii,  Ab.  269.  {B.)  A  reveraon 
expectant  on  an  estate  tail  is  not  assets,  upon  the  general  issue  of  tient 
per  detcenU  MUdnun^M  case,  6  Rep.  42  a ;  KeUow  o.  Rowden,  Cartk, 
129.  Sed  videt  12  Vtner,  186.,  that  it  should  be  specially  pleaded.  A 
reversion  after  an  estate  for  life  is  qnan  assets,  but  it  ought  to  be 
pleaded  specially  by  the  heir,  and  the  plaiintiff  may  take  judgment  qnando 
acciderU.    Ibid.  Dyer,  373.  b. 

If  the  defendant  pleads  riens  per  descent^  and  the  jury  find  that  he 
has  something,  however  small  it  may  be  and  insufficient  to  discharge 
the  debt,  the  plaintiff  is  entitled  to  a  general  jud^ent  for  the  debt, 
damages,  and  costs,  and  to  sue  out  the  like  execution  against  him  as 
on  a  judgment  for  his  own  debt.  2  Saund.  7  a  (n).  It  is,  therefore, 
unnecessary  to  prove  the  value  of  the  assets  descended.  B,  K.  P.  176. 

Evidence  on  plea  of  riens  per  descent  —  replication  under  siai.  1 1 
Geo.  4.,  4*  1  Wm.  4.  c.  47.  s.  7.]  At  common  law,  if  the  heir  had 
bona  fide  aliened  the  lands  which  he  had  by  descent  before  an  action 
was  commenced  against  him,  he  might  discharge  himself  by  pleading 
that  he  had  nothing  by  descent  at  the  time  of  suing  out  the  writ  or  fihng 
the  bill,  and  the  obligee  bad  no  remedy  at  law ;  2  Saund.  7  e  (n)  ; 
though  under  this  issue  he  might  shew  that  the  heir  had  aliened  the 
lands  by  covin.  Ibid,  Dyer,  149.  (a.)  margin.  But  this  is  now  altered 
by  statute. 

By  II  Oeo.  4.  &  1  Wm.  4.  c.  47.  s.  7.,  where  any  action  of  debt  or 
covenant  upon  any  specialty  is  brought  against  any  heir,  he  may  plead 
riens  per  descent  at  the  time  of  the  writ  brought,  and  the  plaintiff  may 
reply  that  he  had  lands,  tenements,  or  hereditaments  from  hb  ancestor 
before  the  writ  brought ;  and  if,  upon  the  issue  joined  thereupon,  it  be 
found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value  of  the  lands, 
&c.  so  descended,  and  thereupon  judgment  shall  be  given,  and  exe- 
cution shall  be  awarded,  &c. 

This  section  corresponds  with  s.  5.  of  the  former  statute,  3  &  4 
W.  and  M.  c.  14.  When  issue  is  joined  on  this  replication  (whidi  may,  it 
seems,  be  pleaded,  thoush  the  heir  has  not  aliened  the  lands  ;  2  Seiaid. 
8  n)  the  pkintiff,  in  addition  to  the  usual  prooft  under  the  plea  of 
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ritm  per  detceni^  roust  be  prepared  with  evidence  of  the  gross,  not  the 
annual,  value  of  the  lands  descended,  for  if  the  jury  neglect  to  find  the 
value,  the  court  will  award  a  veTiire  de  novo,  J^fiy  v,  Barrow,  10 
Mod,  18.    Brown  «.  Shuker,  1  C\  4  J.  583. 

JEvidtnce  in  acHon  against  heir  and  devisee,]  At  common  law,  if  the 
ancestor  bad  devised  the  lands,  a  bond  creditor  had  no  remedy  against 
the  devisee.  But  this  is  now  remedied  by  the  second  section  of  the 
new  statute,  which  is  a  re-enactment  of  the  3  &  4  W.  &  M.  c.  14.  s.  2. 
Until  the  late  statute  an  action  pf  covenant  did  not  lie  against  a  de- 
visee ;  Wilson  v.  Knublev,  7  East,  128.  But  now  see  1 1  Geo.  4.  & 
1  W.  4.  c.  47.  ss.  2.  and  3.  The  act  3  &  4  W.  &  M.  was  held  not 
to  extend  to  any  settlement  or  disposition  made  by  the  obligor  by 
deed  in  his  lifetime.  Parslowe  v,  Weedon,  1  Eq.  Ah,  149.,  2  Sauna, 
8  e  (n).  Nor  could  the  devisee  alone  be  sued.  Hunting  v.  Sheldrake,  9 
21.  4-  W,  856. 


ACTIONS  AGAINST  HUNDREDORS,  &c. 

The  statutes  of  Winton,  the  Riot  Act,  the  Black  Act,  and  other 
statutes  relating  to  remedies  against^  the  hundred,  were  repealed  by 
7  &  8  Geo.  4.  c.  27.,  and  their  provisions  have  been  partially  restored, 
with  considerable  amendments,  by  7  &  8  Geo.  4.  c.  31.  This  last 
statute  took  effect  on  the  1st  of  July,  1827.  The  following  are  the 
only  clauses  of  it  that  are  applicable  to  the  purpose  of  the  present 
^ork. 

By  section  2.,  it  is  enacted,  that  if  any  church  or  chapel,  or  any 
chapel  for  the  religious  worshin  of  persons  dissenting  from  the  united 
church  of  England  and  Ireland,  duly  registered  or  recorded,  or  any 
house,  stable,  coach-house,  out-house,  warehouse,  office,  shop,  nii/l,  mall^ 
house,  hop-oast^  bam,  or  granary,  or  any  building  or  erection  used  in  carry^ 
ing  on  any  trade  or  manufacture,  or  branch  thereof,  or  any  machinery, 
whetlter  fixed  or  moveable,  prepared  for  or  employed  in  any  manufacture, 
or  in  any  branch  thereof,  or  any  steam-engine  or  other  engine  for  sinking, 
draining,  or  working  any  mine,  or  any  staith,  building,  or  erection  used  in 
condUdisg  the  business  of  any  nunc,  or  any  bridge,  waggon-way,  or  trunk 
for  conveying  minerals  from  any  mine,  shall  be  feloniously  demolished,  pulled 
down,  or  destroyed,  wholly  or  in  part,  by  any  persons  riotously  and  tumult' 
tuously  assembled  together,  in  every  such  case  the  inhabitants  of  the 
hundred,  wapentake,  ward,  or  other  district  in  the  nature  of  a  hundred, 
by  whatever  name  it  shall  be  denominated,  in  which  any  of  the  said 
offences  shall  be  committed,  shall  be  liable  to  yield  full  compensation 
to  the  person  or  persons  damnified  by  the  offence,  not  only  for  the 
damage  so  done  to  anv  of  the  subjects  hereinbefore  enumerated,  but 
also  tor  any  damage  wnich  may  at  the  same  time  be  done  by  any  such 
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oflUiders  to  «nv  fixture,  ftiniitiirey  or  eoods  wluttever,  in  any  aaeii 
church,  chapel,  house,  or  other  of  the  buUdings  or  efecdoiw  aforeflDd. 

Section  8.  provides,  that  no  action  or  summary  proceeding  shall  be 
mmntainable  by  virtue  of  that  act  for  the  dama^  canted  br  any  of  the 
said  offisnoes,  unless  the  person  or  persons  damnified,  or  snch  of  tfaem  aa 
shall  have  knowledge  of  the  circiunstances  of  the  ofeice,  or  the  imam 
or  servants  wh6  had  the  care  of  the  property  damaged  shall,  wkfain  aeveo 
days  after  the  commission  of  the  offboce,  go  before  some  justiee  of  the 
peace  residing  near  and  having  jurisdiction  over  the  place  vrhere  the 
offence  shall  have  been  committed-,  and  shall  state  upon  oath  bcfim 
such  justiee  the  names  of  the  offenders,  if  known,  and  shall  aubmit  to 
the  examination  of  audi  justice  touching  the  eircnmstanoes  of  the 
offence,  and  become  bound  by  recogniiance  befora  him  to  proaecute 
the  offenders  when  apprehended :  provided  also,  that  no  person  afaail 
be  enabled  to  bring  any  such  action,  unless  he  shall  oonmienoe  the 
same  with  three  calendar  months  afker  the  commission  of  the  ofience. 

By  section  8.  no  person  shall  commence  any  action  aaainst  the  inha- 
bitants of  any  hundred,  &c.,  where  the  damage  alleged  to  have  been 
SBstained  shall  not  exceed  the  sum  of  thirty  pounds. 

By  section  11.  every  action  or  summary  chum  to  recover  com- 
pensation for  the  damage  caused  to  any  church  or  chapel  by  any  of  the 
offences  in  that  act  mentioned,  shall  be  brouaht  in  the  name  of  the 
rector,  vicar,  or  curate  of  such  church  or  chapel,  or  in  case  there  be  no 
rector,  &c.,  then  in  the  names  of  the  church  or  chapel  wardens,  if 
there  be  any  such,  and  if  not,  in  the  name  of  any  one  or  more  of  the 
persons  in  whom  the  property  of  such  chapel  may  be  vested ;  and 
where  any  of  the  offences  in  this  act  mentioned  snail  be  comnsitted 
on  any  property  belonging  to  a  body  corporate,  such  body  may  re- 
cover compensation  against  the  hundred,  dec,  in  the  same  manner, 
and  subject  to  the  same  conditions,  as  any  person  damnified  is  by 
that  act  enabled  to  do  ;  provided  that  the  several  conditions  therein- 
before required  to  be  performed  by  or  on  behalf  of  any  person  damnified, 
may,  in  the  case  of  a  body  corporate,  be  peHbnned  by  any  officer  of 
such  body  on  behalf  thereof. 

By  section  12.,  reciting  that  the  offences  for  which  compensation  is 
granted  by  that  act  may  be  committed  in  counties  of  cities  and  towns, 
or  in  such  liberties,  franchises,  cities,  towns,  and  places,  as  either  do 
not  contribute  at  all  to  the  pavment  of  any  county  nite,-or  contribute 
thereto  but  not  as  being  part  of  any  hundred  or  other  like  district ;  it 
is  enacted  that  where  any  of  the  said  offencea  shall  be  committed  in  a 
county  of  a  city  or  town,  or  in  any  such  liberty,  franchise,  city,  town,  or 
place,  the  inhabitants  thereof  shall  be  liable  to  yield  compensatipn  in 
the  same  manner,  and  under  the  same  conditions  and  restrictions  in  all 
respects  as  the  inhabitants  of  the  hundred  ;  and  every  thing  in  this  act 
in  anv  way  relating  to  a  hundred,  or  to  the  inhabitants  thereof,  shall 
equally  apply  to  every  county  of  a  city  or  town,  and  to  every  such 
liberty,  franchise,  city,  town,  and  place,  and  to  the  inhabitants  thereof; 
and  where  the  justices  of  the  peace  of  the  county,  riding,  or  division, 
are  excluded  f^om  holding  jurisdiction  in  any  such  liberty,  franchne, 
dty,  town,  or  place,  in  every  such  case  all  the  powers,  authorities,  and 
duties  by  that  act  given  to  or  imposed  on  such  justices,  shall  be  exer- 
cised and  performed  by  the  jusuces  of  the  peace  of  the  Uberty,  &c ; 
and  where  the  offence  shall  be  committed  in  a  county  of  a  city  or  town. 
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9l\  the  like  powers  &e.,  shall  be  exercised  by  the  jnsdeetof  the^peaoeof 
such  county  of  a  cit  j  or  town. 

•  i     •  •  • 

From  the  abore  extract  it  will  appear*  that  the  remedy  .ghFea  by  the 
statute  of  Wiaton  against  the  hundred  in  the  caae  of  robbery*  and  by 
the  Black  Act  in  the  case  of  certain  nalicioua  kjuries  to  tproperty  im- 
accompanied  by  riot,  is  abolished. 

The  remedy  against  the  hundred  is  extended  by  the  statute  B  & 
S  W.  4.  c.  72.  to  tkreshmg  maehmei  feloniously  cut,  bfokcttr  dafibaged, 
cr  destroyed  by  any  persons  riotously  and  tumultuously  assembled  to- 
gether, in  which  case  the  inhabitants  of  the  hundred»3cc4«  sballbe  liable 
to  yield  full  compensation  to  persons  damnified  by  the  offence^  not  on^ 
for  the  damage  done  to  any  such  machines,  but  also  for  any  damage 
which  may  at  the  same  time  be  done  by  any  such  oflbnders  to  aiw 
erection  or  fixture  whatever  in  or  about  or  belonging  to  any  sum 
machines. 

>  • 

The  plea  of  ^'  Not  guilty  '*  was  sufficient,  until  the  New  Rules  ef 
pleading,  to  put  in  issue  all  the  allegations  in  the  declaration.  *^  Siaoe 
the  New  Rules  the  practice  has  Ix^  to  specify  the  precise  objection 
to  the  plaintiff's  right  of  recovery  by  a  traverse  or  special  •  plea.  The 
effect  of  the  genenu  issue  has  not  been  settled  by  any  reported  ease. 

The  pkiintiff  may  be  called  upon,  and  must  be  prepared,  to  prove, 
I,  his  interest  in  the  property  mjured;  8,  the  ofience ;  3,  that  it  was 
committed  within  the  hundred,  &c.,  4,  the  examination  of  himself  or 
servant,  agreeably  to  the  statute ;  5,  the  recognisance  to  prosecute ; 
6,  the  amount  of  damage  ;  7,  the  commencement  of  the  action  within 
three  calendar  months. 

Many  of  the  cases  cited  hereafter  are  decisions  on  the  old  statutes, 
but  are  applicable  to  the  recent  act. 

Inierett  t^the  plaintiff,]  The  bare  trustee  of  a  satisfied  term  is  en- 
titled to  sue  for  dami^.  PntchU  o.  WMnm^  5  T.  J?.  14.  (Riot 
Act.)  Parties  jointly  interested  in  the  property  may  join  in  the  action. 
Wintentoke  Hundred't  case.  Dyer,  370.  (a).  (Statute  Winton.)  Where 
the  property  injured  consists  of  a  church  or  chapel,  or  belongs  to  a 
corporation,  the  1 1th  section  of  the  act  points  out  the  parties  woo  are 
to  sue.  A  reversioner  may  sue  for  the  damage  sustained  by  him, 
PeUew  V.  Wonford,  9  B.  ^  C,  134. ;  though  the  hundred  may  thereby 
be  subjected  to  several  actions.  S.  C  142.  (Black  Act).  One  of 
two  lessees  may  recover  according  to  his  share  of  interest.  L>owe 
V.  Brojftowe,  SB.  ^  Ad,  558. 

The  ofinct.]  By  7  &  8  Geo.  4.  c.  30.  s.  8.  it  is  enacted,  that  if  any 
persons  riotously  and  tumultuously  assembled  together  to  the  disturb- 
aftce  of  the  public  peace,  shall  unlawfully  and  with  force  demolish,  pull 
down,  or  destroy,  or  begin  to  pull  down,  demolish,  or  destroy  any  church 
or  chapd,  or  any  chapel  for  tne  religious  worship  of  perscms  dissenting 
from  tne  united  church  of  England  and  Ireland,  duly  registered  or  re- 
corded ;  or  any  house,  stable,  coach-house,  out-house,  warehouse,  office, 
shop,  mUl,  malt-house,  hop-oast,  bam  or  granary,  or  any  building  or 
erection  used  in  carrying  on  any  trade  or  manufacture,  or  any  bruich 
thereof;  or  any  machinery,  whether  fixed  or  moveable^  prepared  for  or 
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employed  in  any  manufiKtiire,  or  any  bnnch  tbcreof ;  or  any  steam- 
engine  or  other  engine  for  sinking,  dnuninff,  or  working  any  mine ;  or 
any  staith,  building  or  erection  us«l  in  conducting  the  Uisineas  of  anj 
mine;  or  any  bridge,  waggon-way,  or  trunk  for  conveying  minerals  from 
any  mine ;  every  such  offends  shall  be  guilty  ijH  felony,  and,  being 
convicted  thereof,  shall  woS&t  death  as  a  felon. 

As  this  section  corresponds  almost  verbally  with  the  section  of  7  & 
8  Geo.  4.  c.  31.,  which  gives  the  action  against  the  hundred,  it  is  pre- 
sumed that,  in  order  to  entitle  the  party  to  that  remedy,  the  offence 
must  be  a  felony  within  the  above  clause.  See  Reid  v.  Cktrlse^  7  71  A. 
496.  (Riot  Act.)  The  38th  section  of  57  Geo.  3.G.  19.,which  extended  the 
remedy  to  all  cases  of  injury  to  buildinfss  bjr  rioters,  is  repealed  b j  7  & 
8  Geo.  4.  c  27. ;  so  that  where  the  injury  is  partial,  it  will  be  a  matter 
of  inquiry  (as  formerly  under  the  Riot  Act)  whether  the  acts  of  the 
rioters  constitute  a  '*  beginning  to  demolish"  within  the  above  clause. 
The  following  cases  were  decided  on  the  Riot  Act. 

Where  a  riotous  mob  broke  the  windows,  sashes,  and  shutters  of  a 
house  in  order  to  compel  the  occupier  to  illuminate,  this  was  held  not 
within  the  act.  Reid  o.  Clarke^  iuprd.  It  is  a  question  for  the  jury  whe- 
ther the  rioters  intended  to  stop  short  of  demolition,  or  to  proceed 
to  further  acts  to  effect  their  purpose.    Bttrrows  v.  Wiight^  1  East,  615. 
During  the  riots  respecting  the  corn  bill,  the  mob  attacked  the  plaintiff^s 
house,  and  proceeded  to  break  his  windows,  shutters,  fonlight  over  his 
doors,  &c,  when  the  military  appeared  and  dispersed  them :  held  suffi- 
cient evidence  of  a  beginning  to  aemolish.  Sampaom,  p.  Chamben,  4Cawip, 
221.     On  the  same  occasion,  where  the  mob  voluntarily  retired  after 
doing  similar  mischief  to  the  plaintiff's  house,  the  jury,  under  the  di- 
rection of  Lord  EUenborough,  found  for  the  defendants.    Z^ord  Kmg  o. 
Chamberi^  ib.  377.     A  mob  attacked  the  plaintiff^s  house  with  intent  to 
liberate  a  comrade  in  custody  there*  and  did  many  acts  of  violence  to 
the  property :  per  Lord  Ellenborougb,  '*  The  question  is,  what  was 
the  purpose  of  the  mob,  and  whether,  if  they  could  not  have  rescued 
their  leader,  they  would  not  have  proceeded  to  demolish  the  house,  as 
they  threatened,  unless  his  escape  had  intervened.    It  is  a  principle  of 
law,  that  a  person  intends  to  do  that  which  is  the  natural  effect  or  what 
he  does.    If  therefore  the  pulling  down  the  house  was  intended  as  a 
means  of  getting  at  him,  they  intended  to  demolish  the  house."    Beck-- 
unth  V.  Wood,  2  SUxrk.  263.  See  also  Snnth  v.  BoUon,  Hol^i  N.P.  C.  203.; 
E.  V.  Thomas,  ^C.^P.  237. ;  Prire^s  case,  bC/^P.  510.     The  case 
may  fall  within  the   statute,  though  the  intent  to  demolish  may  be 
accompanied  with  another  intent  which  may  have  influenced  the  con- 
duct of  the  rioters.     Thus  where  a  party  of  coal-whippers,  having,  a 
feeling  of  ill-will  towards  a  coal-lumper  who  paid  less  than  the  usual 
waces,  collected  a  mob,  and  went  to  the  house  where  he  kept  his  pay 
taUe,  exclaiming,  that  they  would  murder  him,  and  began  to  throw 
stones,  &C.,  and  broke  the  windows  and  partitions,  and  part  of  a  wall, 
and  after  his  escape,  continued  to  throw  stones,  &c.,  till  stopped  by  the 
police ;  Gumey  h,  ruled  that  the  parties  might  be  convicted  under 
the  7  &  8  Geo.  4.  c  SO.  s.  8.,  of  beginning  to  demolish,  though  thdr 
principal  ol:^t  might  be  to  injure  the  lumper,  provided  it  was  also 
their  object  to  demolish  the  house,  on  account  of  its  having  been  used 
by  him.     R.  v.  BaU,  BC^r  P-  329. 

On  the  57  Geo.  3.  c  19.,  where  the  words  are  '*  house,  shop,  or  other 
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huUdmgi  whatever,"  the  Court  of  King's  Bench  held  that  hustings^ 
erected  to  take  elections,  were  not  within  the  descriptioo.  Alien  v. 
Ayre,  ZD.S^  R.  96. 

Commiiied  wUhm  the  hundredj  Sfe.'\  The  offence  must  be  proved  to  have 
been  committed  within  the  hundred  or  other  district  or  place  named  in 
the  declaration,  and  which  roust  be  one  of  the  different  classes  of  places 
enumerated  in  the  2d  or  12th  section.  Where  a  distinct  hundred  is 
called  the  ^  half  hundred*'  or  *'  upper  hundred  "  of  A.,  and  the  action  is 
brought  against  the  hundred  of  A.,  the  plaintiff  must  be  nonsuited,  2 
Sound.  nViUiamt)  375  h.  n  (3),  citing  Constable's  case.  Hob.  246.  (stat. 
Winton.^  But  if  the  half  hundred  of  A.  be  in  fact  only  pcu-t  of 
hundred  A.,  the  defendant  must,  it  is  said  by  Serj.  William)^,  plead  in 
abatement.  Ibid.  But  the  case  in  Hobert  says  the  matter  must  be 
pleaded  **  or  given  in  'evidence."  The  action  lies  against  the  hundred, 
though  the  offence  was  committed  within  a  borough  which,  since  5  &  6 
W.  4.  c.  76.  (Municipal  Corporation  Act)  b  only  partially  contributory 
to  the  county  rate.    Bkiey  e.  Sa^dj  1 1  ^.  4-  ^.  391. 

JSxamnation  ofpartyj  ^c]  See  s.  3.  of  stat.  suprdy  587.  The  seven 
days  ought,  it  seems,  to  be  reckoned  exclusively  of  the^  day  on  which 
the  offence  was  committed.  PeUew  v.  Wonford,  9^ B.  4r  C'  134. 
(Black  Act.)  The  words  of  the  Black  Act,  9  Geo.  1.  c.  22.,  differ 
slightly  from  those  of  the  above  statute,  and  are  as  follow  :  "  No  person 
or  ponons  shall  be  enabled  to  recover,  ^c,  unless  he  or  they  shall  with- 
in  tour  days,  &c.  give  in  his,  her,  or  their  examination  upon  oath  of  his, 
her,  or  their  servant  or  servants  that  had  the  care  of  his  or  their  houses, 
Ac."  On  this  clause  it  has  been  decided,  that  where  the  premises  in* 
jured  are  under  the  care  of  several  servants,  they  should  all  be  exa- 
mined. Duke  of  Somerset  v.  Mere,  4  B.^  C.  167.  Where  a  tenant 
Zuitted  the  premises  during  the  hay  harvest,  and  the  steward  of  the 
rssor,  living  at  a  distance,  cUrected  certain  persons  to  get  in  the  hay, 
who  took  possession  of  the  farm  for  this  purpose,  and  carried  on 
their  work  under  the  superintendence  of  an  under-steward,  it  was  held 
that  these  latter,  and  not  the  steward,  were  the  persons  to  be  examined. 
S.  C.  ibid.  The  servant  who  has  the  general  care  of  the  property  is  the 
proper  person  to  be  examined,  although  other  servants  may  have  the 
special  care  of  particular  parts  of  it.  Lowe  v.  Broxtowe,  3  j&.  4*  Ad.  550. 
It  is  enough  that  the  party  should  present  fumself  for  examination 
if  the  justice  shall  think  proper.  Per  Lord  Tenterden  C.  J.,  ib.  564. 
Where  the  reversioner  sued,  his  own  oath  was  held  sufficient  without 
exsmming  the  tenant  or  his  servants.  PeUew  v.  Wonjvrd,  supra.  It 
is  unnecessary  to  examine  both  servants  and  owner ;  if  the  latter  is 
in  residence,  or  is  only  casually  absent  for  a  short  time,  his  oath  is 
enough  ;  but  where  he  has  no  superintendence,  and  has  left  the  house 
in  the  charge  of  servants,  the  latter  are  the  proper  persons  to  be 
examined.  Rolfe  v.  EltAome,  -M.  4*  M.  185.  On  the  similar  clause 
of  52  Geo.  3.  c.  130.  s.  4.,  it  was  ruled  that,  where  the  premises  de« 
molished  belonged  to  several  partners,  all  who  were  present  at  the 
transaction  ought  to  have  been  examined  ;  or  the  affidavit  of  the  one 
examined  should  at  least  negative  that  the  rest  had  any  knowledge  of 
the  offenders.  Nesham  v.  Armstrong,  \  B.  S^  A.  146.  It  may  1^  in« 
ferred  from  this  case,  and  from  the  dictiun  of  Holroyd  J.^  in  Duke  of 
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8&menei  r«  Mere^  that  the  ewmJMfioo  «f  M  the  ovaen*  or  4iff 
the  Miirmnts,  was*  not  neccMary  iMider  the  famier  atatatet^  where  tfie 
persoD*  omitted  were  showo  to  be  igpowit  of  the  aiibirct  Biatter  o£ 
wqaiiy.  If  so^  the  introdiiedoii  of  tl^  words  io  the  reeeot  statate  **  or 
such  of  tlwni  as  shall  have  knowledge  of  the  cirouBMrtaliofJls  of  the 
oflfeace»"  anfces  no  aiiaterial  difference  in  its  eonatniction. 

In  the  Stat.  07  Ella.  c.  I3j  (flue  and  Cry),  the  euminatioo  is  to-  be 
before  a  "justice  of  the  peace  of  the  county  inhabiting  widiin  tbe  ban- 
dred,  or  near  unto  the  same."  Under  this  it  has  been  decided  that 
though  the  etaaitnang  jtettce  Hved  several  miles  oS^  and  there  were 
manv  othem  tiving  nearer,  it  was  aufteient ;  the  act  being  only  directoiy 
in  that  respoct^  Lidce  v.  Croyim^  B.  N,  P.  186.  It  was  also  bdd 
no  objection  that  the  examination  took  place,  out  of  the  joriMlic- 
tion,  by  a  justice  who  was  usually  commorant  with  his  fiunily  within  the 
jurisdiction.  HeUer  v,  Benhurst^  Cro,  Car.  811.  It  must  be  obserred, 
however,  that  the  words  of  the  recent  act  are  not  exactly  aimilar  to 
those  of  the  statute  Eliz. 

Under  the  Black  Act  it  was  held  that  the  plaintiff  was  not  bound  In 
his  examination  to  state  his  siupicion  respecting  the  offender.  Peilew  p. 
Wonfard,  9  B,  ^  C,  \^.  It  is  unnecessary  for  the  Justice  of  the  peace 
to  take  the  examination  tn  writing ;  ft  is  sufficient  for  him  to  appear 
the  trial,  and  depose  the  substance  of  theaflBdavit.  Grakam  v.  Become 
tree,  B,  N,  P.  186.  (stat  27  Etiz.)  Bot  if  the  affidavit  be  in  writing, 
no  other  evidence  of  the  examination  shall  be  admitted.  /ML 
Proof  that  the  person  who  took  the  examination  was  acting  as  a  justice 
of  the  peace  is  sufficient,  and  the  affidavit  mav  be  read  on  proof  that  it 
was  delivered  to  the  person  producing  it  bv  the  justice's  cleric,  without 
proving  his  handwriting.     Per  Parker  C.  J.    lUtL 

Amount  of  damage.]  The  statnte  entitles  the  plaintiff  to  recover  com^ 
pensation  for  damage  done  at  the  same  time  by  the  rioters  to  any  €x<- 
ture,  ftimiture,  or  ^kmIs  whatever,  in  the  bntldtngs  or  erections  tltarein 
named,  s.  3.     Neither  the  Riot  nor  the  Black  Act  contained  any  expresa 
provision  of  this  kind.    Yet  where  the  injury  done  to  personal  pro* 
perty  was  the  immediate  effbct  of  the  act  of  demolition,  or  if  the 
destruction  of  furniture,  &c.  and  demolltk>n  of  the  budding  were  parte 
of  the  same  riotous  transaction,  and  done  at  the  same  time^  the  pbiatiff 
was  allowed  to  include  the  whole  in  his  damages.    Hyde  a.  Cog&m^^ 
2  Doug.  699.  f  Riot  Act.)  8o  where,  in  puHing  down  a  hoose,  damsige 
was  done  to  the  garden  appurtenant.     WUmoi  a.  ff0rUm^  a6. 70K  (m.) 
So  where  the  rioters  broke  mto  a  flour-seller's  hoose  and  danu^iied' the 
flour  in  the  course  of  demolishing  the  house.    Greoilty  v.  Higgmboitamt 
]  JSast,  636.    But  where  a  distinct  and  substantive  offence  was  com- 
mitted by  some  of  the  mob,  as  where  the  flour  (in  the  last  case)  was 
stolen  or  compulsorily  parted  with  by  the  dealer  at  an  under  price  ;.or 
where  money,  plate,  &c.  were  missing  afler  the  riot ;  Smiih  e.  JMtoa, 
Holt,  y,  P.  C.  201. ;  or  where  the  mob  broke  into  a  gtmmaker's,  and 
carried  away  the  arms  for  their  own  use,  Beekwitk  a.  Wood,  I  B.  4r  A. 
487. ;  in  these  cases  the  hundred  was  held  not  liable.    And  siieh,  it  is 
apprehended,  stilt  continues  to  be  the  law,  notwithstanding  the  words 
of  additional  liability  inserted  in  the  present  act. 

Where  the  damage,  alleged  to  have  been  sustained,  does  not  exceed 
SO/,  no  action  lies  ;  see  a.  8.,  miti,  p.  587. 
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CommetscewurU  of  the  acHon,]  Where  the  commeaceneM  of  the  action 
did  not  appear  by  the  nteord  to  have  bc»i  wkhin-  three  calendar 
nion«ba»  the  plaintiir  wm  toaadto^pradace  a  copjP  of  the  writ ;  2^ 
Saund*  875  4.  n.*  (3) ;  'but  the  «oiiiinenoeawnt  no«  always  eppeora 
^n  the  Nioi  Piim  record.  In  Nomtv,  GtHviry,  Hoh.  139»  (ttat.  n  inton) 
the  day  of  conmiitting'  the  oAneewvs  indadcd  in  die.tooipiHatioiu 
Bot  this  aeeas  «t  ^rarionoe  with  the  bter  i^ase  of  P6llew  v,  Wonfird^ 

» 
Osmpettncy  of  Hfitneues.]     Inhaliitants  of  the  hundred,,  diotrict,  &c. 
are  not  exempted  or  preeluded  from  giving  evidence  00  either  side  bjr 
reason  of  any  interest  arising  from  such  inhabitancy*  (sect.  5.) 


ACTIONS  AGAINST  JUSTICES. 

In  an  action  against  a  justice  of  the  peace,  the  plaintiff,  in  addition  to 
bis  other  proofs,  must  prove  the  delivery  of  a  notice  under  24  Geo.  2. 
e.  44. ;  the  commencement  of  tCe  action  u  proper  time ;  and.  (in  certain 
eases)  malice  and  want  of  probable  causes 

By  24  Geo.  2.  c  44.  s.  1.,  no  writ  sliall  be  sued  out  against,  nor  any 
copy  of  any  process  at  the  suit  of  a  subject  shall  be  served  on,  any  jus- 
tice of  the  peace  for  any  thing  done  by  him  in  the  execution  of  his 
a^tf  until  noHoe  m  wriiing  of  such  intended  writ  or  process  shall 
have  been  delivered  to  him,  or  left  at  the  usual  place  of  his  abode  by 
tlie  attorney  or  agent  for  the  party  who  intends  to  sue  or  cause  the 
same  to  be  sued  out  or  served,  at  least  one  calendar  month  before  the 
suing  out  or  serving  the  same,  in  which  notice  shall  be  clearly  and  ex« 
plicitly  contained  the  cmue  of  action  which  such  party  has  or  claims 
to  have  against  such  justice  of  the  peace;  on  the  back  of  which  notice 
shall  be  indorsed  the  name  of  such  attorney  or  agents  together  with  the 
piaee  of  his  abode. 

By  section  5.  no  evidence  shall  be  permitted  to  be  given  by  the  plain- 
tiff of  any  cause  of  action  except  such  as  is  contained  in  the  notice 
thereby  directed  to  be  given. 

To  what  caset  the  statute  extends.]  It  has  been  frequently  observed 
by  the  courts,  that  the  notice  which  is  directed  to  be  given  to  justices 
and  other  officers  before  actions  are  brought  aminst  them  is  of  no  use 
to  them  when  they  have  acted  within  the  strict  line  of  their  duty,  and  is 
only  required  for  the  purpose  of  protecting  them  in  those  cases  where 
they  intended  to  act  within  it,  but  have  by  mistake  exceeded  it.  Per 
Lord  Kenyon  C.  J.,  Greenway  o.  Hurd^  4  T.  JR,  653.  Where  a  statute 
justifies  the  making  an  order  upon  a  oomphiiQt,  the  absence  of  such  pre- 
vious complaint  does  not  disentitle  the  defendant  to  notice.  Korru  9. 
Smith,  10  A,  4*  ^-  IB8.  It  has  uniformly  been  held,  that  where  a  party 
bonaJSde  believes,  and  has  some  colour  of  reason  to  believe,  that  he  is 
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acting  in  pursuance  of  an  act  of  parliament,  be  is  within  the  protection 
of  such  a  clause.  See  Befcketf  v.  SideM,  9B*4rC.  809.,  and  other  caaea» 
ante,  p.  573.  Therefore,  where  one  magistrate  committed  the  soother 
of  a  bastard  child,  though  two  magistrates  only  bare  jurisdictioD  io 
such  case,  he  was  held  entitled  to  notice;  for  he  intended  to  act 
as  a  magistrate  at  the  time,  however  mistakenly.     WeHer  v.  Toke^ 

9  East,  S&4.  So  where  he  has  authority  over  the  sutgect  matter  of 
the  complaint,  though  the  place  where  the  offinice  is  committed  is 
not  within  his  jurisdiction.  Prestidfe  v.  Woodman,^  1  ^.  4*  C  1&  So 
where  a  magistrate  committed  a  dnver  for  being  on  the  shafts  of  a 
cart  standing  still,  the  act  only  authorising  commitment  for  riding  on 
them.  Bird  v.  GiuKton,  cited  in  Cook  v,  Leonard^  %  B,  ^  C,  354v 
Where  the  capacity  in  which  the  party  acted  is  equivocal,  as  where 
a  lord  of  a  manor,  being  also  a  justice  of  peace,  seized  a  gun  in  tlie 
house  of  an  unqualified  person,  it  will  be  presumed  that  he  acted  as  a 
justice.    Briggg  p.Evefyn,  2  H.  BL  114. 

But  where  the  act  in  question  has  not  been  done  in  the  capacity  of  a 
justice,  and  cannot  be  referred  to  that  character,  but  is  wholly  dhftrto 
intuitu,  notice  is  not  required.  Thus  where  a  justice  of  the  poice,  who 
was  also  a  mayor  of  a  borough,  received  a  fee  for  granting  a  licence  to 
a  publican,  it  was  held  that  such  fee  could  not  have  been  taken  by  him 
in  his  character  of  a  justice,  and  that  he  was  not  within  the  statute. 
Morgan  v.  Palmer^  2  B,  4r  C\  789.  A  disturbance  took  pkice  on  the 
libenition  of  a  prisoner ;  the  defendant,  a  magistrate,  seised  the  plaintiff 
because  he, was  going  towards  the  prison,  saying,  **  you  are  one  of  the 
rascals  ;"  the  pkuntiff  was  no  way  connected  with  the  disturbance,  and 
the  place,  where  he  was  seized,  was  out  of  sight  of  the  disturbance. 
The  defendant  was  held  not  to  be  entitled  to  notice.  James  v.  Saimdtn^ 

10  Binf,  429.  So  in  an  ac^on  agunst  a  person  to  recover  a  penalty 
for  actmg  as  a  justice  of  the  peace  not  being  duly  qualified,  no  notice 
need  be  proved.  WriM  v.  Norton,  HoU,  N.  P.  C,  458.  Accord. 
Charleiworlk  v.  Rudgard,  I  C.  M.  4r  R.  505. 

Whether  the  defendant  acted  bon&fide  in  the  belief,  and  had  colour 
of  reason  to  believe,  that  he  was.  executing  his  duty,  is  a  ouestion  for 
thejunr.  Wedge  V.Berkeley,  6  A,  4rE,e6S,  But  if  the  judge  takes  on 
himself  to  decide  this,  and  nonsuits  the  plaintiff,  and  the  plaintiff  docs 
not  request  him  to  leave  it  to  the  jury,  the  court  will  not  set  aside  the 
nonsuit  unless  they  are  of  opinion  that  the  evidence  does  not  warrant 
his  direction.     Haseldine  o.  Grove,  3  Gale  ^ID.  210. 

The  statute  extends  only  to  actions  of  tort,  and  not  to  assumpsit. 
B,  iST.  P.  24.  But  see  cases  cited  ante,  p.  574.  It  extends  to  an  action 
brought  for  supposed  libel  in  a  notice  given  by  the  defendant  under  a 
statute.    Semb.  Norrit  v.  Smith,  10  A,  4r  ■£•  188. 

Many  cases  applicable  to  this  head  have  been  already  cited,  ante. 
Actions  agamit  Revenue  Officers^  S^c.  p.  572. 

The  Highway  Act  5  &  6  W.  4.  c.  50.  requires  twenty-one  days* 
notice  of  action ;  yet  if  a  justice  acts  under  it,  be  is  entitled  to  a 
month's  notice.    Rix  v.  Borton^  12  A.^  ^-  '^70. 

Notice — firm  o/,]  The  notice  must  specify  the  writ  or  process 
intended  to  be  sued  out,  as  weU  as  the  cause  of  acOonn  Lovelace  v. 
Curry,  7  T.  i2. 63 1 .  A  notice,  that  '*  an  action  on  the  case  for  false  impri- 
sonment and  assault"  would  be  brought,  was  held  improper.  Strickbmd 
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V.  Ward,  ib,  (n).  It  ia  unnecessary  to  name  all  the  parties  to  be  included 
in  the  action,  or  to  expressi  whether  it  will  be  joint  or  several.  Box 
V,  Jonegf  5  Price,  168.  So  a  notice  to  a  magbtrate  is  sufficient  to  war- 
rant a  writ  and  proceedings  against  the  magistrate  and  a  constable  con- 
jointly ;  and  where  such  a  notice  was  given,  and  the  plaintiff*,  after  a 
month  had  expired,  sued  out  a  writ  against  the  magistrate  alone,  and 
afterwards  abandoned  that  writ  and  sued  out  another  against  the 
magistrate  and  constable  jointly,  the  notice  was  held  sufficient.  Jone$ 
v,Simpsont  \C,^J»  174. 

It  seems  that  the  statute  does  not  require  the  Christian  name  of  the 
attorney  to  be  indorsed  on  the  notice ;  at  all  events  the  initials  are 
enough ;  thus  where  the  indorsement  was  "  T.  and  W.  A.  Williams," 
the  names  of  the  attomies  being  Thonuu  Adanu  Wiiliattu  and  WiiUam 
Adamt  Williams,  it  was  held  sufficient.  James  v.  Swift,  4  J9. 4*  6\  681. ; 
Mayhew  o.  Locke,  7  Taunt.  63.  A  notice  endorsed  by  the  attorney  is 
sufficient,  though  signed  only  by  the  party ;  for  no  signature  is  neces- 
sary. Morgan  v.  l^ch,  10  ilf.  4*  ^>  556,  It  has  b^n  held  that  the 
attorney  majr  describe  himself  generally  of  the  town  in  which  he  resides, 
as  "  of  Birmingham  ;  **  Osbom  v.  Gough,  ^  B,  ^  P,  55\,  \  but  in  Crooke 
V.  Currie,  Tidd,  28.  (ii),  it  was  said  that  London,  Manchester,  or  other 
such  large  towns,  generally,  would  not  be  sufficient.  A  notice  written  by 
the  attorney,  and  signed  by  him  thus,  **  Under  my  hand  at  Durham,**  is 
insufficient.'  Tatfhrv.  Fenwicic,  cited  7  71 R.  635,,  and  3  ^.  4-  P.  551. 
A  notice  describing  the  attorney  as'  of  "  New  Inn,  London,**  which  in 
fact  is  in  Westminster,  was  held  to  be  bad  ;  Steart  v.  Smith,  6  Etp. 
138.  s  but' the  good  sense  of  this  decision  is  questionable.  See  Milit 
V.  CoUett,  6  Bing,  90.  It  is  enough  to  indorse  the  attorney's  place  of 
business,  though  he  does  not  reside  there.  Roberts  v.  WilUams,  2  C, 
M.  Sf  R,5%\.  The  attorney  need  not  be  the  one  on  the  record.  S.  C. 
ib.  If  the  attorney's  name  and  place  of  abode  are  in  the  body  instead 
of  the  back  of  the  notice,  it  is  sufficient ;  for  the  intent  of  the  statute 
is,  that  the  justice  may  be  able  to  tender  amends  to  the  party  or  his 
attorney.    Crooke  v.  Cwiy,  cited  T^dd,  27.  (n.) 

It  is  sufficient  if  the  notice  specify  the  writ  or  process,  and  the  cause 
of  action ;  the  firm  of  action  is  not  reouired  to  be  set  out.  Sabin  v, 
De  Burgh,  2  Canm,  >96.  It  should  seem,  nowever,  that  if  it  is  specified, 
it  must  agree  with  the  declaration ;  for  where  the  notice  was  of  an 
action  on  the  case  for  false  imprisonment,  &c.,  and  the  action  brought 
was  trespass,  the  objection  was  held  good.  Strickland  v.  Ward,  7  T.  R. 
633.  (n)  ;  see  also  Aked  v.  Stocks,  4  Bing.,  51 1,  512. 

Where  the  notice  stated  that  a  precept  called  a  latitat  would  be  issued 
against  the  defendant  **  for  the  said  imprisonment  and  sum  of  money," 
and  the  declaration  was  for  assault,  battery,  and  imprisonment,  the 
notice  was  held  good ;  being  sufficient  to  apprise  the  magistrate  of  the 
nature  of  the  action  about  to  be  brought  against  him,  so  as  to  enable 
him  to  tender  amends ;  and  that  the  only  e&ct,  which  the  omission  of 
any  mention  of  battery  in  the  notice  could  produce,  would  be  to  ex- 
clude evidence  of  a  battery  at  the  trial.     Robson  v.  Spearman,  3  B.  4t 

A.  403.  In  stating  the  cause  of  action,  it  is  sufficient  to  inform  the 
defendant  substantially  of  the  cause  of  complaint.     Jones  v.  Bird,  5 

B,  4"  ^»  S44.  The  time  as  well  as  the  place  of  doing  the  act  complained 
of  should  be  stated ;  but  a  variance  is  not  necessarily  fatal.  Martins 
V.  Uppcher,  3  Q,  B.  662.    And  the  cause  of  action,  as  stated  in  the 
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notice,  must  not  vary  from  that  proved,  though  stated  with  needless 
particulari^ ;  thus,  where  the  notice  described  the  defendant's  warrant 
as  directed  to  J.  Bark,  and  it  was  in  fact  directed  to  *'  the  constable  of 
Halifax  "  (which  J.  Bark  was  not»)  it  was  held  insuffident.  AJML  •. 
Stoeht  4f  Bmg,  609.  The  notice  is  not  vitiated  by  being  in  the  (bnn  of 
a  declaration  and  unnecessarily  ample,  if  it  expresses  the  cause  of  action 
with  sufficient  clearness.  Gimbert  v.  Coyne^t  M*'CM.  ^  F.  469.  A 
threat  to  **  take  proceedings  **  unless  the  justice  complies  with  a  request 
of  the  plaintiff  to  give  certain  names,  is  not  equivalent  to  notice. 
Norm  V.  S»M,  10  A.  ^  E.  188. 

JSvidenoc  of  notice — when  dispensed  taiih.]  Tender  of  amends  does 
not  dispense  with  proof  of  proper  notice.  Martins  v,  Uppeker^  I  DowL 
N  &,  ^55.  Nor  does  a  plea  of  tender  and  issue  on  the  sufficiency.  S,  C, 
3  Q.  £.  662. 

Emdence  of  notice  ^^  deUveiy.]  The  plaintiff  must  prove  that  the 
notice  was  delivered  to  the  justice,  or  left  at  the  usual  place  of  his 
abode,  at  least  one  calendar  month  before  the  suing  out  or  serving  of  the 
writ.  The  month  excludes  the  day  on  which  the  notice  was  served 
and  the  day  of  issuing  the  writ.  FoKfi^  v,  Higgon,  6  3f.  4*  H^  49. 
The  notice  may  be  proved  by  a  duplicate  original  without  giving  a 
notice  to  produce  ;  see  ante,  p.  6. ;  and  service  by  the  attorney's  clerk 
is  sufficient.     Morgan  v.  Leiaeh^  10  Jkf.  4r  W.  558. 

Evidence  of  the  commencement  of  the  action^- Bmitation  of  aetiotu^ 
The  action  must  appear  to  have  been  commenced  within  six  calendar 
months  after  the  act  committed.  24  Geo.  8.  c,  44.  s,  8. ;  see  ante^ 
p.  569, 570.,  tit.  Actions  against  Constables.  In  case  of  a  continuing  impri* 
sonnient,  a  justice  is  liable  to  answer  for  such  part  of  it,  suffered  under  his 
warrant,  as  was  within  six  calendar  months  before  the  action  commenced. 
Massey  v.  Johnson,  12  East,  67.  Where  the  imprisonment  ended  on  the 
14th  of  December,  it  was  held  sufficient  commencement  of  the  action 
if  the  writ  issued  on  the  14th  of  June.  Hardjf  v.  Rjfle,  9  J7. 4*  C.  603. 
The  plaintiff  must  shew  that  he  proceeded  on  a  writ  sued  out  within 
six  months  after  the  notice,  though  there  be  a  continuing  cause  of 
action  ;  for  the  notice  fixes  him  to  the  trespass  of  which  he  complains; 
therefore  a  second  writ  issued  out  of  time  must  be  connected  by  con- 
tinuance with  one  within  time.  Weston  v,  Fourmer,  14  East^  491. 
Unless  the  action  appears  by  the  record  to  be  brought  in  proper  time, 
the  plaintiff  must  produce  the  writ,  or,  if  it  be  returned,  an  examined 
copy  of  it ;  antCt  P*  75. ;  Johnson  v.  Smithy  2  Star,  964.  By  the  Unifor« 
mity  of  Process  Act,  2  W.  4.  c.  39.  s.  12.,  every  writ  bears  date  on  the 
day  on  which  it  issues,  and  the  Nisi  Prius  record  bow  always  specifiea 
the  date  of  the  issuing. 

Evidence  of  cause  of  action,]  It  must  appear  that  the  cause  of  acdon 
arose  in  the  county  in  which  the  action  is  brought.  See  ante,  p.  567. 
21  Jac,  1.  c.  12.  S.5,  Where  the  defendant  committed  his  servant  for 
insolent  disobedience,  it  was  held  that  the  action  must  be  hiid  in  the 
proper  county  ;  because  he  supposed  he  had  a  right  to  commit  as  a  jus- 
tice. Noiton  V.  Botdero,  citra  per  Cur.  in  5  Bing.  339.  See  forther 
the  cases,  on/e,  p.  573,  592. 
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Tn  case  of  imprisonment  under  the  warrant  of  a  magistrate,  in  order 
to  connect  the  magistrate  with  the  act,  a  notice  to  prince  the  warrant 
should  be  served  upon  the  defendant,  if  the  warrant  be  in  bis  posses^ 
sion,  so  as  to  enable  the  plaintiff  to  give  secondary  evidence  of  its  con- 
tents. But  if  tiie  warrant  remains  in  the  hands  of  the  officer,  the  lattef 
must  be  served  with  a  subpcena  duces  tecum.  The  connexion  between 
the  justice  and  the  officer  may  likewise  be  proved  by  shewing  that  the 
former  has  recognised  the  acts  of  the  latter. 

Evidence  of  malice  in  action  hroughl  after  convictUm  quathed,]  By 
43  Geo.  3.  c.  141.  s.  I.,  in  all  actions  against  any  justice  of  the  peace  on 
account  of  any  conviction  made  by  him  under  any  act  of  partiainent,  or 
for  any  act  done  by  him  for  the  levying  of  any  penalty,  ajnorehendihg 
any  party,  or  the  carrying  of  any  such  conviction  into  effect,  in  Case 
such  conviction  shall  have  been  quashed  the  plaintiff,  besiden  the  Vatae 
and  amount  of  the  penalty  levied  upon  him  (in  case  any  levy  shall 
have  been  made),  shall  not  be  entitled  to  recover  any  greater  damages 
than  the  sum  of  two*pence,  nor  any  costs  of  salt,  unless  it  shall  be  ex**' 
pressly  alleged  in  the  declaration  in  the  action  (which  action  shall  be 
an  action  upon  the  case  only),  that  such  acts  were,  done  maliciously; 
and  without  any  reasonable  or  probable  cause  ;  and,  by  section  8.,  the 
plaintiff  shall  not  be  entitled  to  recover  any  penalty  which  shall  have 
been  levied,  nor  any  damages  or  costs  whatsoever,  in  case  such  justice 
shall  prove  at  the  trial  that  the  plaintiff  was  guilty  of  the  oflence 
whereof  he  had  been  convicted,  or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and  that  he  has  undergone  no 
greater  punishment  than  was  assigned  by  law  to  such  offence. 

The  magistrate  is  protected  by  the  statute  only  where  there  is  a 
conviction  quashed.  But  an  informal  one  is  enough ;  as  where  the 
warrant  of  commitment  falsely  recited  an  information  on  oath  byT.  8., 
which  was  in  fact  laid  by  T.  O.  Mauey  v,  Johnson^  12  East,  67.,  pott, 
p.  600.  Where  there  is  a  want  of  jurisdiction,  as  where  a  statute  re* 
qaires  that  a  complaint  should  be  heard  by  the  justice  who  issues  the 
summons,  and  another  hears  and  convicts,  this  statute  is  no  protection. 
Jones  V.  Gurdon,  2  Q.  B.  600.    See  Bai/Us  v,  Sirickland,  IM.^G.  591, 

In  an  action  against  a  magistrate  for  a  malicious  convtetion,  the 
question  is,  not  whether  there  was  any  actual  ground  for  imputing  the 
crime  to  the  plaintifl^  but  whether  upon  the  hearing  there  appearai  to 
be  none.  The  plaintiff  must  prove  a  want  of  probable  cause  for  the 
conviction,  which  he  can  only  do  by  proving  what  passed  upon  the 
liearing  before  the  magistrate  when  the  conviction  took  place.  The 
magiHtrate  has  nothing  to  do  with  the  guilt  or  innocence  of  the  offi^nder, 
except  as  they  appear  from  the  evidence  laid  before  him.  Burley  v, 
Betftune^  5  TawU.  580. 


DcfencCm 

The  defendant  may  show  special  matter  under  the  general  isaue. 
See  21  Jae.  I.  c.  12.  i.  5.,  recited  ante^  p*  567. 

When  jusHces  are  protected  bi/  proof  of  a  convicium,  ^c]    The  general 
rule  with  regard  to  the  effect  of  a  conviction,  when  offered  in  evidence 
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as  a  justification  in  an  action  against  a  roagislFate,  has  been  already 
stated.     See  anie^  p.  144,  and  p.  476.  478. 

Where  the  subject  matter  of  the  conviction  is  not  within  the  juris- 
diction of  the  justice,  or  where  it  is  void  on  its  face,  the  conviction  will 
be  no  defence  in  an  action  brought  against  him.    Tlius  where  a  person 
was  convicted  in  four  several  convictions  for  exercisins  his  ordinaiy 
calling  on  a  Sunday,  contrary  to  29  Car.  2.  c.  7.,  it  was  nekl  that,  as  a 
man  could  only  commit  one  ofience  under  the  statute  on  the  tame  day, 
the  three  latter  convictions  were  void ;  and,  it  being  an  excess  of  juris- 
diction, an  action  lay.     Creppt  v.  Durdeu,  Cowp,  640.    ^  where  a 
single  penalty  is  imposed  on  a  conviction  for  two  offences,  trespass  lies 
for  levying  it.     Newman  v.  Bendyshe,  10  A,^  E.  \L     So  where  a  jus- 
tice committed  a  person  under  the  master  and  servant's  act,  4  Geo.  4i. 
c.  34.,  who  had  merely  contracted  to  do  roadwork,  which  he  lefl  un- 
finished.    Lancaster  o.  Greaves,  9B,SfC,  628.      So  where  a  justice^ 
who  is  empowered  to  commit  aifter  an  ineffectual  distress,  commits  in 
the  first  instance  ;  as  where  the  defendant  had  convicted  the  plaintiff 
for  destroying  game,  and,  though  (as  it  was  proved)  the  plaintiff  had 
effects  which  might  have  been  distrained  and  sufficient  to  answer  the 
penalty,  sent  him  to  prison,  it  was  held  that  trespass  lay.    IBllv,  Bate* 
man,  1  Stra,  710.   And  where  the  statute  creating  an  offence  gives  a  form 
of  conviction,  another  form  will  be  void.     Gou  v.  Jackson,  3  JStp,  198. 
See  Painter  v.  Liverpool  Gas  Co,  SA.^E,  433.     So  a  conviction  by 
two  justices  under  17  Geo.  2.  c.  38.,  upon  complaint  of  the  overseers 
of  a  parish  against  the  late  overseer  for  refusing  to  deliver  over  to  them 
"  a  certain  book  belonging  to  the  parish,  called  the  bastardy  ledger,'* 
convicting  him  of  the  said  offence,  and  adjudging  that  he  should  be  com- 
mitted to  the  common  gaol,  to  be  safely  kept  until  he  should  have 
vielded  up  "  all  and  every  books  "  concerning  iiis  office  of  overseer  be- 
longing to  the  parish,  was  held  void  as  to  Uie  adjudication  respecting 
the  imprisonment  for  excess ;  the  same  extending  beyond  what  was 
previously  required  of  the  person  convicted ;  and  a  warrant  of  commit- 
ment founded  on  this  conviction,  and  directing  the  gaoler  to  keep  him 
in  the  terms  of  the  adjudication,  was  also  held  void  in  toto,  (or  which 
trespass  and  false  impnsonment  would  lie  against  the  justices,  although 
the  conviction  had  not  been  quashed.     Groome  v.  Forrester,  5  M.  <$' 
S,  314.     So  where  a  conviction  on  a  statute  does  not  pursue  the  pro- 
visions of  it  on  the  face  of  it ;  as  where  an  information  is  to  be  laid  at 
'  a  special  or  petty  sessions,  and  this  does  not  appear  on  it.     Gtmheri  v, 
Coyney,  M^CL  4*  F.  469.     A  warrant  of  commitment  for  re-examina- 
tion for  an  unreasonable  length  of  time,  is  whoUv  void  ;  Davis  v.  Capper, 
10  B,  ^  C.  28. ;  and  this  seems  a  question  for  the  jury.   Cave  v.  Moun^ 
tain,  I  M,4r  G,  257.  Where  justices  summarily  convicted  two  persons 
of  an  assault  under  9  Geo.  4.  c.31.,  and  imposed  a  single  joint  fine  on 
them  instead  of  a  separate  one  on  each,  the  conviction  was  held  void  and 
the  justices  liable  in  trespass.      Morgan  o.  Brown,  4A.^E,  515. 
Where  an  act  requires  a  "  warrant  to  be  issued,"  a  commitment  without 
a  written  one  is  bad,  unless  it  be  for  temporary  detainer  while  it  ii  being 
drawn  up.    Hutchinson  v,  Lowndes,  4  J?.  4*  ^d,  1 18.     But  a  warrant 
issued  at  the  right  time  is  not  bad,  because  it  bears  too  early  a  date. 
Newman  v,  Hardwicke,  3  i\r.  4*  P.  368.     A  void  conviction  cannot  be 
enforced,  even  though  confirmed  on  appeal  at  sessions  for  want  of  due 
notice  of  the  ground  of  appeal.    Semb,    R,  v,  Boultbee,  4A,^£,  505, 
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A  commitment  for  contempt  must  be  in  writing.    Mayhew  v.  Locke^ 
2  Marsh,  377. 

It  has  been  doubted  whether  the  plaintiff,  in  reply  to  the  conviction 
relied  on  by  the  defendant,  may  shew  by  extrinsic  evidence  that  the 
subject  matter  of  the  conviction  was  not  within  the  jurisdiction  of  the 
defendant;  though  it  seems  quite  clear,  that  if  the  magistrate  has  juris- 
diction, it  cannot  be  shewn  tnat  he  has  come  to  a  wrone  conclusion. 
In  Terry  v,  Hnntinglon,  Hardr.  460.,  which  was  an  action  of  trover 
brought  to  recover  the  value  of  goods  levied  under  the  warrant  of  the 
Commissioners  of  Excise,  it  was  held,  that,  it  appearing,  upon  special 
verdict,  that  they  had  adjud^d  low  wines  to  be  strong  wines,  and  so 
had  exceeded  their  jurisdiction,  the  warrant  was  void  ;  and,  per  Hale 
C.  J.,  where  the  jurisdiction  itself  is  stinted  and  examinable,  there  their 
acts  are  so  too,  and  their  judgment  is  no  estoppel  if  the  matter  be  not 
within  their  jurisdiction,  which  is  a  particular  and  circumscribed  one. 
So  in  the  above  cited  case  of  HiU  v.  Bateman^  1  Sira.  7 10.,  extrinsic  evi- 
dence was  admitted,  to  shew  that  the  plaintiff  had  effects  which  might 
have  been  distrained.  So  it  is  said  by  Lord  Ellenborough,  with  regard 
to  an  order  of  justices  for  diverting  a  highway,  that  justices  cannot 
make  facts  by  their  determination  in  order  to  give  to  themselves 
jurisdiction  contrary  to  the  truth  of  the  case ;  Welch  v,  Nash^  8 
East;  402.,  J^Uiam  v,  Kitmaird,  \  B.S^  B.  439. ;  and  see  the  obser- 
vations of  Le  Blanc  J.,  Money  v.  Johmon,  12  Ea$t^  67.  82. ;  Fuller 
V.  Fetch,  Carth.  346. ;  and  Strickland  v.  Ward,  7  T,  K.  634.  (n.)  But 
in  Gray  v,  Cookson,  16  East,  23.,  it  seems  to  have  been  the  opinion 
of  the  court,  that  the  plaintiff  could  not  rely  upon  any  matter  which 
did  not  appear  on  the  face  of  the  conviction;  and  it  appears  to 
be  now  settled,  that,  if  the  jurisdiction  appears  on  the  face  of  the 
conviction  it  is  now  conclusive.  Batten  v,  Carew,  3  B.  4r  C.  649. ; 
Fawcett  V,  Fowlit,  7  B,  ^  C.  394.  Thus  where  a  magistrate  convicts 
under  an  act  giving  him  jurisdiction  in  the  case  of  boats,  or  for  having 
partridges  in  possension,  or  keeping  a  dog  without  qualification,  the 
plaintiff  cannot  shew  that  there  was  no  boat,  no  partridge,  or  no  dog. 
BrUta'm  v.  Kinnmrd^  I  B.Sjr  B,  432.  442.  And  wherever,  supposing  the 
alleged  facts  true,  the  justice  has  jurisdiction,  his  liability  or  exemption 
is  not  affected  by  the  falsehood  of  them,  or  by  the  insufficiency  of 
the  evidence  adduced  before  him.  Therefore  an  information,  charging 
an  offence  within  his  jurisdiction,  will  protect  him  in  an  action  of  tres- 
pass, although  the  charge  is  unfounded  and  the  information  purports  to  * 
be  founded  on  inadmissible  evidence.  Cave  v.  Mountain,  1  M,  ^  G. 
257.;  accord.  Q.  v.  Bolton,  1  Q,B.  66. 

in  order  to  render  the  conviction  a  good  defence,  it  must  be  con- 
nected with  the  warrant  of  commitment,  and  if  it  be  a  conviction  for 
an  offence  differing  from  that  recited  in  the  commitment,  it  will  furnish 
no  justification  ;  Rogers  v.  Jones,  3  B.^r  C'  409. ;  and  it  is  doubtful 
whether  the  guilt  of  plaintiff  is  evidence  in  mitigation.  S,  C,  B.  4*  M. 
129.  But  in  many  statutes  (as  in  the  7  &  8  G.  4.  c.  30.  s.  39.)  there 
are  clauses  enacting  that  no  warrant  of  commitment  shall  be  held  void 
by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same.  See  Daniell  v.  Philips,  1  C.  M.  ^  R,  662.  If  the 
warrant  of  commitment  does  not  shew  an  offence  over  which  the  justice 
had  jurisdiction,  a  previous  regular  ccnvictioo  will  be  no  defence. 
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Wickes  V.  Chdierhuck,  2  Bmg.  483.  But  where  the  wanant  of  coai- 
raitment  recitod  that  the  party  bad  been  charged  on  the  <Mith  of  J.  ^ 
and  It  appeared  in  evidence  that  he  was  chareed  on  the  oath  of  J.  0., 
it  was  held,  that  the  recital  of  this  false  fact  might  be  rejected,  and  that 
the  warrant  and  conviction  would  then  stand  good.  It  waa  added  by 
Le  Blanc  J.  that  the  objection  would  have  assumed  a  yery  differeDt 
shape,  if  there  had  been  no  infonnation  on  oath  of  any  person  whereoa 
to  round  the  conviction.  Mastey  v,  Joknttm,  18  Sagi,  67.  82.  Where 
a  justice,  instead  of  drawing  up  a  regular  conviction,  ordered  the 
offender  into  custody  till  he  could  settle  the  matter  with  the  prosecutor, 
which  he  accordingly  did  and  was  dismissed,  it  was  held  that  the  jus- 
tice could  not  justify  in  an  action  of  trespass.    Bridgeit  9,  Coyney, 

The  acts  of  a  justice,  who  has  not  duly  Qualified  by  taking  the  oaths, 
&c.,  are  not  absolutely  void,  so  as  to  make  him  a  trespasser.  Mar' 
gate  Pier  Co.  v.  Hannanit  3  JB.^  A.  266. 

It  is  not  material  that  the  conviction  should  be  drawn  up  formally 
at  the  time  when  it  takes  place.  It  will  properly  bear  date  at  tbe  time 
when  in  fact  it  took  place,  and  the  court  will  give  credit  to  it  as  to  t 
conviction  made  at  that  time,  when  produced  in  a  collateral  proceeding, 
such  as  an  action  of  trespass.  Gn^  r.  Coohon^  16  Sa$i^  20. ;  Mauey 
V.  Johnson^  12  /?<»/,  82.,  Gimberi  v.  Coyney,  M*Cl,  4*  F.  478.  Hence 
where  a  bad  conviction  has  been  drawn  up,  the  justice  may  afbnwanb 
protect  himself  by  a  better  one  drawn  up  in  time  to  produce  it  at  the 
trial.  But  he  cannot  return  an  amendea  conviction  af^er  the  bad  one 
has  been  quashed  on  appeal  or  certiorari,  or  after  the  party,  apprehended 
on  a  warrant  reciting  a  bad  one,  has  been  discharged  on  habeas  corpus 
by  reason  of  such  defect.  Chancy  v.  Payne,  i  Q^  B.l\2.  And  qucere^ 
whether  he  can  amend  his  conviction  after  he  has  filed  one  at  the 
quarter  sessions  ?    S.  C.  ib. 

An  order  of  justices  cannot  be  amended  or  altered  af^er  it  is  made ; 
and  there  is  a  distinction  between  an  order  and  a  conviction  in 
this  respect.  R.  v,  Cheshire^  5  B.  ^  Ad.  439.  Nor  can  a  warrant 
of  commitment  be  made  out  so  as  to  justify  a  precedent  commitmeat 
Hutchinson  v.  Lowndes,  4  ^.  4*  Ad.  118.;  and  it  is  doubtful  how  far  an 
order  or  warrant  can  be  suspended  or  revoked.  Barons  v.  Luscombe^ 
3  A.  ^  E.  589.  A  warrant,  issued  to  apprehend  a  party  charged,  must 
recite  an  information  on  oath,  where  such  information  is  necessary ; 
otherwise  trespass  lies.  Caudle  v,  Seymour,  1  Q.  B.  889.  And  such 
warrant,  issued  on  an  information  taken  by  the  justice's  clerk  in  the 
absence  of  the  justice  is  bad,  and  no  defence.  jSi.  C.  ib. 

The  warrant  is  not  bad  because  it  does  not  recite  the  circumstances 
necessary  to  found  the  conviction  or  order,  which  it  is  issued  to  en- 
force ;  at  least,  if  it  refers  to  the  order  in  which  those  circumstances 
are  stated.    Coster  v.  Wilson,  3  ikf.  4*  JT.  41 1. 

Where  the  warrant  and  conviction  state  all  the  circumstances  which 
are  essential  to  give  them  validity,  and  are  connected  by  internal 
reference,  no  other  evidence  appears  to  be  necessary  than  the  produc- 
tion of  them,   Strick/and  v.  Ward,  7  T.  R.  631.  (n.) 

Tender  of  anwTids.'^  By  24  Geo.  2.  c.  44.  s.  2.,  a  justice  of  the 
peace,  at  anv  time  within  one  calendar  month  afler  notice,  may  tender 
amends  to  the  party  complaining,  or  his  agent  or  attorney,  and,  in  case 
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tiie  same  is  not  accepted*  plead  such  tender  in  bar;  and  if  «pon  iseiw 
joined  thereon,  the  jury  shall  find  the  amends  tendered  to  have  been 
sufficient,  they  shall  give  a  verdict  for  the  defendant  i  fuui  if  the  jury 
aball  find  Uiat  no  amends  were  tendered*  or  that  the  same  were  not 
sufficient,  and  also  against  the  defendant  on  other  pleas,  then  they 
shall  ^e  a  verdict  for  the  plaintiff,  and  such  damages  as  they  shall  think 
proMT. 

Where  the  defendant  pleaded  tender  of  ^.  amends*  and  the  tender 
was  admitted  by  the  repbcation,  and  the  notice  of  action  was  for  seising 
and  carrying  awav  goods  to  the  value  of  40«.  onl^*  it  was  held  that 
the  plaintiff  could  ciairo  no  more  than  40f .,  which  being  covered  by  the 
tender,  he  was  nonsuited.    Stringer  v.  Martyr^  6  Esp,  134. 
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The  evidence  in  actions  a^nst  sherifis  will  be  considered  under  the 
foUowinj;  heads :  1.  For  taking  the  plaintiff's  goods  in  execution.  2, 
For  taking  the  goods  of  a  tenant  in  exeeution  without  paying  the  ar- 
rears of  rent.  3.  For  not  paying  over  money  levied.  4.  For  not 
arresting  a  debtor.  5.  For  an  escape  on  mesne  process.  6.  For  an 
escape  in  execution.  7.  For  taking  insufficient  pledges  in  replevin.  S. 
For  a  false  return.    9.  For  extortion. 

For  iakmg  the  Plmmiij^s  goodi  in  execui^tm* 

In  trespass  or  trover  against  a  sheriff  for  taking  the  plaintiff's  goods, 
the  plaintiff,  as  in  actions  against  any  other  trespasser,  may  be  put  to 
prove  the  property  of  the  goods,  and  the  taking  or  conversion  by  the 
defendant. 

Whether  a  sheriff,  who  seized  and  sold  the  goods  of  a  trader  after  an 
act  of  bankruptcy  of  which  he  had  no  notice,  was  answerable  to  the 
assignees  in  an  action  of  trover,  was  for  some  time  an  unsettled  ques- 
tion ;  the  Courts  of  King's  Bench  and  Common  Pleas  held  him  liable  ; 
DUUm  V.  Lan^^  2  B.^  Ad.  131. ;  CarlUle  v.  Garland,  7  Bing.  298. ; 
the  Court  of  Exchequer  formed  a  contrary  opinion.  Balme  v,  Ilutton, 
2  C.  Sf  J,  19.  But  the  Excheaucr  Chamber  reversed  the  judgment  of 
the  Court  of  Exchequer  in  tne  last  case  ;  9  Blng,  471.  {Garland  r. 
Carlisle,  \0  Bing.  452.  ;  Groves  o.  Cowham,  10  Bing,  5,)  ;  and  the  judg- 
ment of  the  Exchequer  Chamber  was  affirmed  by  the  Lords.  4  New 
Ca,  7.  Where  the  sheriff  sold  goods  under  a  ^./i.  without  notice  of 
a  previous  act  of  bankruptcy  by  the  defendant,  and  paid  over  the 
proceeds  to  the  plaintiff  upon  an  indemnity,  it  was  held  that  the 
defendant's  assignees  might  sue  the  sheriff  for  money  had  and  received. 
Voung  V,  Marshall,  8  Bing.  43.  See  now  2  &  3  Vict.  c.  29.,  ante, 
p.  561.  Money  paid  into  court  in  lieu  of  bail  by  one  who  has  com- 
mitted an  act  of  bankruptcy,  and  paid  out  to  defendant  by  order  of 
court,  cannot  be  recovered  by  the  assignees.  Retinoids  o.  Wedd,  4  Kew 
Ca.  694. 
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'    If  a  sheriff,  after  notice  of  the  allowance  of  a  writ  of  error,  executes 
^fi,fa.^  be  18  liable  in  trespass.    Beithaw  r.  MarthaU^  ^B.^  Ad,  336. 

Evidence  of  property^  In  genera),  it  wiU  be  sufficient  for  the  plain- 
tiff to  shew  that  he  was  in  possession  of  the  goods  at  the  time  of  the 
seizure,  which  will  be  prima  Jaae  evidence  of  property,  ante^  p^  479. 504. 
If,  not  having  been  in  possession  himself,  he  rehes  upon  an  assignment 
from  a  former  owner,  he  must  prove  the  posses^n  of  such  former 
owner,  and  the  assignment  to  himself. 

Evidence  of  the  takings  4'<^.]  The  act  of  the  bailiff  in  executing  a 
writ  is,  in  lawj  the  act  of  the  sheriff,  though  not  justified  b^  the  writ ; 
as  where  he  takes  A.'8  goods  under  a  warrant  on  aji.fa,  against  B. ;  or 
even  where  the  bailiff  arrests  after  the  return  of  the  writ. ;  per  Tindal 
C.  J.,  Price  V.  Peek,  1  New  Ca.  385, ;  UnderWl  v.  Wilton^  6  Bins,  697.; 
or  where  the  bailiff  orre«/j  under  ^fiff^-  Smart  v,  HuUon,  8  jS.  4r  ^' 
568.  But  the  liability  of  the  sheriff  for  the  acts  of  his  officers  does  not 
extend  to  cases  where  the  former  acts  in  a  judicial  character ;  as  in  his 
county  court.  Tunno  v,  Morris^  2  C,  M,^  B,  298.  The  production 
of  a  bill  of  sale  executed  by  the  defendant,  and  reciting  the  issuing  of 
a  writ  and  the  seizure  of  the  goods,  will  be  evidence  of  a  taking  in 
trespass.     Woodward  v.  Larking,  3  JSsp,  286. 

Evidence  oftlte  taking — connexion  between  the  iheriff  and  the  hoM^ 
In  order  to  establish  the  connexion  between  the  sheriff  and  his  bailiff 
and  to  affect  the  former  with  the  acts  of  the  latter,  the  warrant  should 
be  proved  ;  though  it  is  not  the  only  medium  by  which  the  privity  of 
the  sheriff  tp  the  act  of  his  bailiff  may  be  established,      ifartm  v. 
Bell,  1  Stark,  417.    Proof  of  the  warrant,  issued  by  the  under^eriff 
under  the  sherifi''s  seal  of  office,  is  sufficient  without  proof  of  the  writ, 
which  may  be  shewn  by  the  defendant.     Gibbins  v,  PhillippM,  7  B,  JfC, 
535.  (n).     If  the  warrant,  remains  in  the  hands  of  the  buliff  (as  it 
usually  does  after  execution,  for  his  justification),  a  subpoena  ducei 
tecum  should  be  served  upon  the  bailiff.     If  it  has  been  returned  to  the 
sheriff's  office,  a  notice  to  produce  should  be  given,  and  secondary 
evidence  will  then  be  admissible ;  and  where  the  warrant  after  the  levy 
had  been  returned  by  the  bailiff  to  the  under-sheriff,  the  sheriff  still 
being  in  office,  it  was  held  that  a  notice  to  produce  served  upon  the 
attorney  of  the  sheriff  was  sufficient.      TapBn  v.  Atty,  3  Bing,   165. 
Where  the  warrant  was  not  returned  to  the  sheriff's  office,  but  was 
given  by  the  officer  to  a  third  person,  and  could  not  be  found  after 
diligent  inquiry,    secondary  evidence  of  its  contents  was  admitted 
without  giving  a  notice  to  produce.      ArmshaU  v.  Llovd^  2  M,  ^ 
W,  450.    It  will  not  be  sufficient,  in  order  to  establish  the  connexion 
between  the  sheriff  and  baiUff,  to  shew  that  the  latter  is  the  bound 
bailiff  of  the  former,  and  to  produce  and  prove  a  paper  received  from 
the  bailiff,  purporting  to  be  a  copy  of  the  warrant ;  Drake  v,  Sykes,  7 
T,  R,  11 3. ;   nor  is  it  sufficient  to  produce  an  examined  copy  of  the 
precept  with  the  bailiff's  name  indorsed  on  it,  though  the  sheriff  has 
returned  cepi  cormu.     Martin  v.  Bell,  1   Stark,  413..  So  where  an 
examined  copy  of  the  writ  and  return  with  the  bailiff's  name  written 
on  the  margin  was  produced,  Lord  EUenborousb  held  it  insufficient  to 
connect  the  sheriff  with  his  acts  ;  Jones  v.  Wood,  3  Camp,  228. ;   Hillvm 
Sherif  of  Middlesex,  Holt,  y,  P.  C.  217.,  S,  C,  7  Taunt,  8.;    Morgan  v. 
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Btydgei,  2  Stark,  314. ;  but  according  to  Blotch  v.  Archer ,  Cowp,  63.  ; 
McNeil  V.  Perchard,  1  Etp.  263. ;  Fermor  v.  FhUipt,  5  Moore,  184.  (n), 
S.  C.3B.4r  B.  27.  (fi)  ;  and  Bowden  v.  Wmtkmtm^  5  Moore^  1 83.,  it  should 
seem  that  the  fact  of  the  bailiff's  name  appearing  upon  the  writ,  without 
further  proof,  is  evidence  to  go  to  the  jury  ofthe  connexion  between 
theshernOTand  the  bailiff.  If  the  writing  ofthe  bailiff's  name  on  the  writ 
be  proved  to  have  been  by  the  authority  of  the  sheriff*  it  will  then 
dearly  be  sufficient  to  establish  this  connexion.    Thus  where,  in  an 
action  for  an  escape,  the  writ  produced  bore  two  indorsements,  and 
the  witness  who  produced  the  wnt  said  that  he  belonged  to  the  sheriff's 
office,  that  the  writ  came  to  the  sheriff's  office  from  the  plaintiff's 
a^^nt  marked  with  the  bailiff's  name,  and  that  he  (the  witness)  again  in- 
dorsed the  bailiff^s  name  on  it,  the  court  thought  the  sheriff's  authority 
sufficiently  proved.  Francis  v.  Neme^  3B,^B.  26.  So  where  the  plain- 
tiff  offered  in  evidence  the  writ  with  the  name  of  the  bailiff  indorsed 
upon  it,  and  it  was  also  proved  that  the  writ  had  been  sent  to  the 
under-sheriff*'8  office,  where  the  name  of  the  bailiff  had  been  indorsed 
upon  it,  and  that  the  custom  of  the  office  was  to  indorse  upon  the 
writ  the  name  of  the  bailiff  who  was  to  execute  it,  Kichards  C.  "B* 
held  this  evidence  sufficient.      Tetdbtf  v,  Gatcoigne^  2  Stark.  202.     So 
where  an  examined  copy  of  the  writ  returned  by  the  sheriff,  with 
the  officer's  name  indorsed,  was  produced  and  the  writ  was  shewn  to 
have  been  executed  by  a  person  of  that  name,  and  the  course  of  the 
6heriff*s  office  was  to  grant  a  warrant  to  the  officer  whose  name  was 
indorsed,  or,  if  not,  to  strike  the  name  out  and  insert  that  of  another 
bfficer,  the  evidence  was  held  to  be  prima  facie  sufficient  to  fix  the  she* 
riff.     Scott  V.  Marshall,  2  C,  ^  J.  238.      A  paper  produced,  on  notice, 
from  the  sheriff's  office,  containing  an  order  to  the  bailiff  to  give  the 
necessary  instructions  for  making  a  return  to  the  writ  and  his  answer, 
was  held  to  amount  to  a  clear  recognition  of  the  bailiff  by  the  sheriff. 
Jones  V.  Wood,  3  Camp.  229.     So  where  a  bail  bond,  which  had  been 
executed  and  delivered  to  the  bailiff,  had  been  returned  to  the  sheri^ 
who  had  made  his  return  ofcepi  corpus.  Lord  Ellenborough  held  that 
this  was  sufficient  to  prove  the  agency  of  the  bailiff.    Martin  v.  Bell,  1 
Stark.  416.    Proof  by  the  officer  of  seizure  under  a  warrant  brought  to 
him  by  one  who  said  it  came  from  the  sheriff's  office,  and  that  he  Icnew 
the  handwriting  on  it,   but  had  since   lost  it,  was  held   sufficient 
evidence.     Moon  v.  Raphaely  2  Scott,  489. 

Evidence  of  the  takmg—Htdniissions  by  under-sheriff^  or  bailiffs     The 
under-sheriff  is  the  general  deputy  of  the  high  sheriff  for  all  puri)oses  ; 
per  Lord  Renyon  C.  J.,  Drake  v.Sykes,  7  T.  R.  116.;    and  therefore 
his  admissions  are  evidence  against  the  sheriff  without  previous  proof 
of  his  authority  in  the  particular  instance,  provided  they  accompanied 
some  official  act  done,  or  were  made  with  reference  to  a  matter  in  which 
the  under-sheriff  himself  is  the  party  to  be  charged.    SnoufbaU  v.  Good» 
ricke,  4f  B.  ^  Ad.  541.  ;  ante^  p.  42.    But  as  the  bailiff  is  not  the  gene- 
ral officer  of  the  sheriff,  it  is  necessarv  to  shew  his  acency  in  the  parti* 
cular  instance  before  an  admission  by  him  can  be  made  evidence  against 
the  sheriff;  and  it  will  then  only  be  evidence  in  the  same  manner,  and 
to  the  same  extent,  as  an  admission  by  any  other  agent.     See  ante,  p. 
42.,  and  Bowsher  v.  Ca/let/,  1  Camp,  391.  (n.)     Declarations  made  by 
the  officer,  whilst  in  possession  under  a  ^»fa.  after  the  return  of  it,  are 
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evidence  i^inst  the  theriC  Jaeobi  v.  Hwmpkref^  8  C.  4  -K  41 3b  Aiid 
where  the  defeodaDt  has  used  the  affidavit  of  his  officer  on  an  inter- 
pleader motion,  the  affidant  may  be  used  against  him,  eren  tboogh  tbe 
d^x>nent  is  present  m  court,  and  not  called.  BrickeU  «.  HmUe^  7  A, 
i  E.  455.  i  ante,  p.  141. 

Defence. 

In  an  action  for  taktne  the  plaintiff's  goods  in  execution,  one  of  the 
most  usual  defences  is,  that  the  goods  had  been  fiaudulentlj  assigned 
to  the  pkdntiil^  and  that  they  were  in  fact  the  goods  of  the  party  against 
whom  the  writ  issued.  This  defence  cannot  now  (by  the  rules  of  H, 
4  W.  4.)  be  given  in  evidence  under  the  general  issue,  but  is  admis- 
sible under  a  plea  den}in^  the  plaintiff's  property ;  and  Howell  v.  Whatr, 
I  M,f  Rob,  400.,cofi/ra,  is  not  to  be  law  ;  tnerefore,  where,  in  trespass 
for  taking  goods,  the  defendant  traversed  the  plaintiff's  property,  be  was 
permitted  to  shew  that  the  plaintiff  took  them  under  an  assignment  by 
B.,  fraudulent  as  agmnst  the  defendant,  who  had  seized  them  under  a 
bond  file  execution  agamst  B.  Asbby  «.  Mmnitt,  8  il.  4*  -^^  121-  But 
the  defendant  cannot  shew,  under  a  plea  of  Not  possessed,  that  die 
plaintiff  become  owner  of  the  goods  by  assignment  after  the  deltvery  of 
the  writ  to  the  sheriff  A  special  plea  is  necessary  ;  for  the  assign- 
ment, if  bond  fide,  passed  the  property,  although  the  Eberiff  may  still 
levy  upon  them  unless  sold  in  market  overt.  &muel  v,  Duke^  3  JIfl  j- 
W.  622. ;  ante,  p.  607. 

As  to  the  matters  that  maybe  shewn  by  the  plaintiff  on  a  replication 
de  mjurid,  8^c,  to  a  plea  justifying  under  process,  see  ante,  pp.  481, 492, 
493. 

Evidence  of  fraudHlent  asngmnent^  In  general,  tbe  continuing  pos- 
session of  the  vendor  or  assignor  is  evidence  of  fraud.  TSvyneU  cate, 
8  Rep.  80.  (6.}  Where  a  debtor  executed  a  bill  of  sale  of  his  goods  to 
his  creditor  on  the  27th  of  March,  and  possession  was  given  by  the  de- 
livery of  a  corkscrew,  but  all  the  effects  continued  in  the  possession  of 
the  debtor  till  the  7th  of  April,  when  he  died,  it  was  held  that  the  bill 
of  sale  was  fraudulent.  Edwards  r.  Harben,  2  T,  R.  587.  So  where 
an  assignment  to  a  creditor  was  made,  and  a  servant  of  the  assignee  was 
immediately  put  into  the  house,  but  the  assignor  continued  to  carrr 
on  the  busmess,  as  usual,  for  several  weeks  after.  Lord  EUeriborougn 
held  that  the  concurrent  possession  of  the  assignor  was  colourable,  and 
that  there  must  be  an  exclutive  possession  under  the  assignment,  or  it  is 
fraudulent  and  void  as  against  creditors.  Wordallv,  Smith,  I  Camp*  332. 

But  the  want  of  transfer  of  possession  does  not  in  itself  make  the 
assignment  void;  it  is  only  evidence  of  fraud.  Martindaiev,  Bootk, 
S  2/.  4-  Ad.  498. ;  Carr  v.  Burdits,  \C.  M.^  R.  782. ;  Eiuttvood  v.  Broumy 
R.  ^  M.  3\2.  To  make  it  absolutely  void,  there  must  be  some- 
thing that  shews  the  deed  fraudulent  in  the  concoction  of  it.  Per 
Lord  Ellenborough,  Hojfman  v.  Pitt,  5  Etp.  25.  Where  A.  lends  B. 
money  to  buy  goods,  and  at  the  same  time  takes  a  bill  of  sale  of  them 
for  securing  the  money,  this  transaction  is  valid.  B.  M  p,  258. ;  Steel 
r.  Brown,  1  Taunt.  381.  So  where  the  goods  of  A.,  being  taken  in 
execution  and  put  up  to  sale,  were  bought  by  B.,  who  took  a  bill  of 
sale  of  the  sheriff,  but  permitted  A.  to  continue  in  possession,  it  was 
held  that  the  transaction  was  valid.     Kidd  r.  Raw&nton,  2  B.4r  P»  ^9. 
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So  where  the  husband  of  the  plaintifTs  mother  absconded,  and  his 
effects  were  publicly  sold  by  Buction,  and  the  plaintiff  purchased  them 
in  order  to  accommodate  his  mother  and  removed  some,  but  left  the 
greater  part  in  her  possession,  it  was  held  that  there  was  a  bond  fide 
change  of  property.  Leonard  v.  Baker,  I  Af.  ^  S.  251.;  and  see 
Gezeph  V,  Ingram^  1  B,  Moore^  189.  Where  a  creditor,  having  taken 
the  goods  of  his  debtor  in  execution,  afterwards  bought  them  at  a  pub- 
lic auction  from  the  sheriff,  and  paid  for  them,  taking  a  bill  of  sale, 
and  let  them  to  the  former  owner  at  a  rent  which  was  actually  paid,  the 
sale  was  held  to  be  valid.  Watkwi  v.  Birch,  4  Taunt.  823.  And  where 
goods  were  seized  and  sold  by  the  landlord  under  a  distress  for  rent, 
and  were  purchased  by  a  trustee  of  the  tenant^s  estate  for  tlie  benefit  of 
the  creditors,  and  were  permitted  by  the  trustee  to  remain  in  the  pos- 
session of  the  tenant,  it  was  held  that  they  were  not  liable  to  be  taken 
in  execution  by  a  creditor  of  the  tenant.  Guthrie  v.  Woody  1  Stark,  367. 
The  goods  of  A.  were  seized  under  a  fi'fan  And  the  judginent  creditor 
took  a  bill  of  sale  from  the  sheriff,  and  afterwards  sold  the  goods  to  B«y 
who  put  a  man  into  possession,  but  the  goods  remained  in  A.'8  house, 
and  were  used  by  him  as  before  the  execution ;  held  (the  circumstance 
of  the  execution  being  notorious  in  the  neighbourhood)  that  the  sal^ 
was  good.  Latimer  v.  Batton^  ^  B.^C  662.  Again,  where  a  debtor, 
previous  to  an  execution,  sold  for  the  full  value  the  whole  of  his  lease, 
furniture,  and  household  effects,  to  a  creditor,  and  out  of  the  purchase 
money  paid  several  of  the  other  creditors,  but  continued  in  the  occupa- 
tion of  the  bouse  and  furniture  after  the  assignment,  the  sale  was  held 
to  be  valid.  Eattwood  v.  Brown,  R,  4f  M,  312.  So  where  a  farmer 
gave  a  bill  of  sale  of  all  his  stock  to  secure  a  debt,  and  the  agent  of  the 
creditor  took  possession  and  resided  on  the  farm  while  he  converted 
the  stock,  but  the  debtor  also  continued  to  reside  on  the  farm,  and 
exercised  acts  of  ownership,  and  appeared  as  mastec,  the  agent  of  the 
creditor  giving  orders  in  his  name,  toe  jury  found  the  transaction  cood, 
and  the  court  refused  to  disturb  the  verdict.  Benton  v,  ThorMU,  7 
Taunt.  149. 

An  assignment  of  a  part  of  a  debtor^a  effects  for  the  benefit  of  cer- 
tmn  creditors,  not  made  with  the  intention  of  fraudulently  delaying  his 
other  creditors,  is  good.  Estwick  v.  Caillaud,  &  T  B.  420.  A.  was 
indebted  to  B.  and  also  to  C,  and,  being  sued  to  execution  by  B.,  volun- 
tarily gave  a  warrant  of  attorney  to  C^  on  which  judgment  was  entered 
and  execution  levied  on  the  day  on  which  B.  would  have  be^  entitled 
to  execution ;  held,  that  this  preference  was  legal.  HoUkrd  v.  Anderio% 
5  T.  B.  235.;  Meux  v,  Howell,  4  Eatt^  1.  So  where  a  debtor,  being 
sued  and  insolvent,  pending  the  suit  and  before  execution  assigned 
ail  his  effects  to  trustees  for  the  benefit  of  all  his  creditors,  under  which 
assignment  possession  was  immediately  taken,  it  was  held  that  this 
assignment  was  not  fraudulent,  though  made  with  intent  to  delay  the 
plaintiff  of  his  execution.  Pickttock  v,  Lester,  Z  M.  ^  S.  37  U;  see  the 
observations  of  Richards  B.,  R.  v.  WaUon,  3  Price^  16.  As  to  such  an 
assignment  being  an  act  of  bankn^tcy,  see  on^,  p.  537. 

In  order  to  prove  the  fraud,  declarations  made  by  the  assignor  at  the 
time  of  executmg  the  bill  of  sale  are  admissible,  as  part  of  the  ret  gestae  ; 
but  not  if  made  at  another  time.  PJkUlipt  v.  Earner^  1  Esp.  35X ;  Penn 
o.  Sc&ole^f,  5  Esp.  243.;  LewU  v,  Rogers^  I  C  M.  ^R.  48.  cited  «nie,  p. 
31.  Where  A.  sued  out  a  writ  oifi.fa.  against  the  goods  of  B.,  and  the 
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sheriff  executed  a  bill  of  sale  of  certain  goods  to  A.,  afler  which,  B.  re- 
maining in  possession  of  the  ^oods,  the  sheriff  again  took  them  ander 
another  execution  against  B.,  in  an  action  of  trover  by  A.  against  the 
sheriff  for  taking  these  goods,  it  was  held  that  the  declarations  of  B. 
at  the  time  of  the  second  execution  were  evidence  for  the  defendant  to 
shew  that  A.*8  execution  was  colourable.  WilUes  v,  Farley^  3  C.  4* 
P.  395. 

DattMgei,]  The  plaintiff,  the  purchaser  of  goods  from  A^  took  them 
at  a  valuation.  The  defendant  afterwards  seized  them  in  execution 
against  A.,  and  sold  them  for  a  less  sum :  held,  that  the  jury  might 
give  the  greater  sum  as  damages.    Lockley  v,  Pye^  ^  M.^  W,  133. 

For  taking  Goods  in  Execution  wUhout  paying  a  Yem^i  Rent. 

"By  8  Anne,  c.  14.8. 1.  no  goods  or  chattels  in  or  upon  any  messuage, 
lands,  or  tenements  leased  for  life  or  lives,  term  of  years,  at  will,  or 
otherwise,  shall  be  liable  to  be  taken  in  execution  unless  the  party,  at 
whose  suit  the  execution  is  sued  out,  shall,  before  the  removal  of 
such  goods  from  off  the  premises,  pay  to  the  landlord  of  the  premises, 
or  his  bailiff,  all  such  sums  of  money  as  are  due  for  rent  for  the  pre- 
mises at  the  time  of  the  taking  the  goods,  provided  the  said  arrears 
of  rent  do  not  amount  to  more  than  one  year*s  rent.  And  in  case  the 
arrears  shall  exceed  one  year's  rent,  then  the  party  at  whose  suit  the 
execution  is  sued  out,  paying  the  landlord,  &c^  one  yeaf*s  rent,  may 
proceed  to  execute  judgment ;  and  the  sheriff  is  empowered  and  re- 
quired to  levy  and  pay  to  the  plaintiff  as  well  the  money  paid  for  rent 
as  the  execution  money. 

By  1 1  Geo.  4*.  c.  11.,  the  provisions  of  the  statute  of  Anne  are  ex* 
tended  to  a  seizure  and  sale  of  goods  under  process  issuing  out  of  the 
Court  of  Pleas  at  Durham.     BrandUng  v.  Barrmgton,  Q  B.^  C,  467. 

The  pluntiff  in  this  action  may  be  called  upon  to  prove,  I,  the 
demise  and  the  rent  in  arrear ;  2,  the  seizure  of  the  goods  under  the 
execution ;  3,  notice  to  the  sheriff;  4,  the  removal  of  the  goods  with- 
out satisfying  the  rent ;  and  5,  the  value  of  the  goods. 

Evidence  of  the  demise^  ^c]  As  to  proof  of  the  tenancy,  see  ante,  pp.  I, 
197,  418,  455.  The  tenancy  must  be  at  a  rent  certain  ;  therefore  mere 
proof  of  occupation  under  an  agreement  for  a  future  lease,  without  ]My- 
ment  of  rent,  is  not  sufficient.  Riseley  v.  Ryle,  11  M.  ^  W,  16.  Tne 
declaration  need  not  state  the  particulars  of  the  demise  ;  but  if  stated, 
they  must  be  proved  as  laid.  BrUtow  v,  Wright,  2  Doug.  665.  In  order 
^o  prove  the  rent  in  arrear  it  will  be  sufficient  to  shew  the  occupation 
by  the  tenant  and  the  amount  of  the  rent ;  and  it  is  not  necessary  to  call 
the  tenant  to  prove  the  state  of  accounts  between  the  landlord  and 
himself.  Harriton  v.  ^f^JV*  7  Price,  690.  A  demise  from  a  lessee 
to  an  under-tenant  is  witnin  the  statute.  7%urgood  r.  Rkhardsom, 
IBing.^HB. 

The  trustee  of  an  outstanding  satisfied  term,  held  in  trust  to  attend  the 
inheritance,  is  a  "  landlord  "  within  the  statute.  Colyer  v,  Speer,  2  B. 
4  B,  67.    The  action  may  be  brought  by  an  executor  or  administrator. 
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Palgrave  v.Windkam^  1  Sh^,  212.  On  a  sale  of  premises  it  was  stipu- 
lated that,  from  the  time  of  the  vendee  taking  possession  until  the  com- 
pletion of  the  purchase,  he  should  pay  to  the  vendor  at  the  rate  of  100/. 
per  annum  ;  held  that  this  was  renty  and  that  the  sheriff  was  bound  to 
pay  the  amount  thereof  under  the  statute  of  Anne.  Saunders  v,  Mtu^ 
grave,  6  B.  ^  C.  524. 

The  plaintifTcan  only  recover  the  rent  due  at  the  time  of  the  taking 
the  ^oods,  and  not  that  which  accrues  after  the  taking  and  during  the 
continuance  of  the  sheriff  in  possession.  Hotkins  v.  Knight,  1  M,  ^  S, 
245. 

Evidence  of  the  levy,"]  The  pliuntiff  may  prove  the  execution  by 
production  and  proof  of  the  writ  and  warrant,  which  will  connect  the 
bailiff  and  sheriff  (see  ante,  p.  602.),  and  by  proof  of  the  levy 
having  been  made.  The  defendant  pleaded  Not  guilty ;  want  of  notice 
of  arrears ;  and  nothing  in  arrear.  The  plaintiff's  tenant  proved  the 
arrears  and  notice  to  one  M.  who  took  the  goods  in  execution,  and 
tfiat  there  was  only  one  execution  :  held,  that  the  connection  between 
M.  and  the  defendant  was  admitted  on  these  pleadings ;  and  the  plain- 
tiff might  recover,  though  he  had  taken  a  bill  of  sale  of  the  goods  from 
his  tenant,  which  was  fraudulent  as  against  creditors,  and  in  respect  of 
which  the  jury  negatived  his  phoperty  on  a  count  in  trover  on  the  same 
record.  Reed o.  Thoyts,  ^  M,^  W.  ^\0.  See  also  Banham v,  BvUock, 
\0  A.^  E,  23.  A  commission  of  bankrupt  is  not  an  execution  within 
the  act.    Lee  v.  Lopes,  15  East,  230. 

Evidence  of  notice.]  Tn  order  to  render  the  sheriff  liable  as  a  wrong 
doer  by  the  removal  of  the  goods,  it  must  be  proved  that  he  had  notice 
of  the  landlord*s  claim.  AmUi  v,  Gamett,  3  j9.  ^  i4.  441. ;  Sntith  r. 
RusseU,  3  Taunt.  400.  But  no  specific  notice  is  required  by  the  statute, 
and  if  a  knowledge  of  the  landlord's  claim  can  be,  by  any  means,  brought 
home  to  the  defendant  or  his  bailiff  before  he  has  parted  with  the 
money  raised  by  the  levy,  he  will  be  liable.  Thus,  if  it  appears  that 
the  sue  has  been  conducted  with  great  secresy  and  dispatco,  it  is  for 
the  jury  to  say  whether  the  sheriff  knew  of  the  fact  that  the  rent  was 
in  arrear,  though  no  notice  of  it  had  been  given  to  him  before  the  sale. 
Andrews  p.  Dixon,  3  B,4r  A.  645.  Notice  to  the  creditor  is  not  neces- 
sary.   Riseley  v,  Ryle,  \i  M.^W.IQ. 

Removal  of  the  goods."]  It  is  enough  to  shew  that  some  goods  were 
removed,  and  plaintiff  need  not  shew  that  enough  to  satisfy  the  rent 
was  not  \tSi,  Colyer  r.  Speer,  2  B.  4r  B.  67.  It  is  doubtful  whether 
the  goods  need  be  distrainable  goods.    Riseley  v.  Ryle,  supra. 

Value  of  the  goods,'j  The  proof  of  value  seems  only  necessary  for 
the  purpose  of  shewmg  the  extent  of  the  plaintiff's  loss  by  the  defend- 
ant's misconduct.  But  the  jury  are  not  confined  to  the  precise  amount 
produced  on  the  sale  by  the  sheriff;  the  plaintiff  may  insist  that,  if  the 
defendant  had  proceeded  regularlv,  the  whole  would  have  been  paid, 
or  may  shew  that  the  goods  sold  badly.  Per  Taunton  J.,'  Foster  v. 
Hilton,  1  Dowt.  P,  C.  35.  38.  Nor  are  the  jury  bound  even  to  give  the 
sum  for  which  they  sold.  Per  Parke  J.,  Calvert  v.  Jokffe,  %  B.Sf  Ad. 
418.  422. 

D  D  4 


60S  Aetums  offohul  ShaiffL 


The  precise  dhct  of  tbe  plea  of  Not  gniltj  io  tibb  acdoo  has  not 
been  settled  bjr  any  reported  dedaioD.  It  operates  as  a  denia]  of  the 
^  breach  of  duty,  or  wrongfol  act  *  of  tbe  defendant,  bot  not  of  tbe 
acts  stated  in  tlie  indocement.  The  demise,  rent  in  arrear,  the  scnure 
under  the  writ  and  the  notice^  seem  to  be  mstter  of  indooemeot  in  the 
form  of  dedaration  usually  adopted.  Tbe  lemotal  without  payneot 
18  the  wrongful  act;  for  the  original  taking  is  lawful ;  srstfr^  see  nrfce 
B.  in  RiMtkyv.  Ryle^  II  Jf .  ^  IF.  21. 

A  plea  denying  the  taking  admits  that  tbe  goods  taken  belonged  to 
the  execution  debtor.    Fonier  v.  CMNboa,  I  Q-  B.  419. 

If  tbe  agent  of  the  landlord  takes  from  the  sfaerUrs  officer  an  under- 
taking to  pay  the  year's  rent,  and  contents  to  the  sale,  the  landlord 
cannot  afterwards  maintain  an  action  on  the  statute,  though  the  rent 
be  not  paid  oursuant  to  tbe  undertaking,  and  though  the  mider- 
taking  be  void  by  the  statute  of  frauds.  Jtoiierey  o.  Wood^  3  Cinip. 
84.    But  this  seems  now  to  require  a  special  plea. 

It  is  no  defence  that  the  landlord  has  released  his  tenant  in  order  to 
make  him  a  competent  witness.     TkvFgood  o.  BiekardsiMy  7  Bi»g.  428. 

Where  the  sheriff  seizes  after  an  act  of  bankruptcy  committed  by  the 
tenant,  he  cannot  retain  a  year's  rent  for  the  landlord  sgainst  the 
assisnees.  Lee  v.  Lopes^  15  JEagt^  290.  But  in  an  action  by  tbe 
landlord  against  the  sheriil^  who  has  levied  under  an  execution  afier 
an  act  of  Iwnkruptcy  conunitted,  it  is  no  defence  that  the  tenant  has 
become  bankrupt,  and  that  the  sheriff  is  liable  to  the  asngnees.  Dmek 
v.BraddyU^M'CL  217. 

For  noi  paying  aver  Money  levied. 

In  an  action  for  monejr  had  and  recdved  asainst  a  sheriff  for  not 
pairing  over  to  the  plaintiff  money  levied  un&r  an  eiecution  m  an 
action  at  the  suit  or  the  plaintiff,  the  latter  must  prove  the  writ  ai 
execution,  and  levy  under  it. 

The  writ  of  execution  must  be  proved,  or  at  least  tbe  warrant  di- 
rected by  the  ddendant  to  the  officer  who  levied  under  it.  WHsom  «• 
jyormanj  1  Etp,  154.  If  the  writ  has  been  returned  and  filed,  an  ex- 
amined copy  of  it  may  be  given  in  evidence  ;  or  if  it  be  in  the  bands 
of  the  sheriff,  a  notice  to  produce  must  be  served,  and  secondary  evi- 
dence mav  then  be  siven.    See  anie,  p.  602.,  and  poii^  p.  609. 

It  is  doubtful  whether  this  action  can  be  maintained  before  the 
return-day  of  the  writ ;  see  the  observations  of  Parke  J.  in  Markad 
V.  Pellaif,  S  B.4rC.  727.  The  plamtiff  must  connect  the  sheriff  with 
the  bailiff  by  proving  the  warrant,  or  some  act  of  recognition.  See 
niprdt  p.  602.  If  the  defendant  has  returned  the  writ,  and  levied  tbe 
sum,  an  examined  copy  of  the  writ  and  return  will  be  suffident.  Dale 
V.  B'urck^  3  Camp.  347. ;  Cator  o.  Stoket^  \  M.^S.  599.  It  is  not  suf&> 
dent  to  prove  the  taking  and  selling  of  the  goods  by  a  person  reputed 
to  be  an  officer  of  the  sheriff,  without  proof  of  the  wnt  of  execution 
or  warrant.  Wilson  v.  Norman^  I  £jrp.IM.  The  defendant  may  deduct 
his  poundage ;  LongdiU  v.  Jonet,  1  Stark,  346. ;  and  the  right  to  pound- 
age under  stat.  Ehz.  is  not  affected  by  the  late  statute  1  Vict,  c  55. 
navies  V.  GriJUAs,  ^  M.  ^  W.  377.   See/9oi#,620. 
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For  not  arresHng  a  Debtor  on  Make  Process^  and  false  Return, 

In  an  action  against  a  sheriff  for  not  arresting  a  dd)tor  when  he  had 
an  opportunity,  the  plaintiff  must  prove,  (where  those  facts  are  put  in 
issue  bv  the  pleadings,)  1»  the  debt  due  from  the  debtor  to  himself; 
2,  the  issuing  of  the  process  and  delivery  to  the  defendant ;  and  3, 
that  the  debtor  was  within  the  bailiwick,  and  that  defendant  might  have 
arrested  him  ;  4,  the  fidse  return  of  non  est  inventus^  if  alleged ;  and  5, 
the  damage  sustained. 

Evidence  of  deht^  Whatever  evidence  would  be  sufficient  to  charge 
the  debtor  m  an  action  brought  against  him  by  the  plaintifl^  will  be 
sufficient  against  the  sheriff  in  this  action.  SUman  v,  Heme^  2  Esp, 
695. ;  Gib^  v,  Coggon^  2  Camp,  188.  An  adnHssion  by  the  debtor  is 
therefore  evidence.  Rcgers  o.  Joneg^  1  B.S^  C,  86. ;  and  see  the 
next  head.  Actions  for  Escape  on  mesne  process. 

Evidence  of  issuing  process,"^  The  issuing  of  process  and  lodging  it 
with  the  defendant  for  execution  must  be  snewn.  The  plaintiff  should 
produce  the  writ ;  or,  if  returned,  should  give  in  evidence  an  examined 
copy  of  the  writ  and  return.  If  it  be  in  the  possession  of  the  de- 
fendant, a  notice  to  produce  should  be  served.  To  prove  that  the  writ 
remains  in  the  possession  of  the  defendant  af^er  the  return-day,  search 
should  be  made  at  the  treasury,  and,  upon  its  appearing  not  to  have 
been  returned,  it  will  be  presumed,  on  proof  of  delivery  to  the  under- 
sheriff,  that  it  remains  in  the  defendant's  possession.  See  anti,  p.  7,  75. 

Evidence  of  the  dtfendanfs  breach  of  duty.]  If  a  person,  agtunst 
whom  the  sheriff  has  a  writ,  does  not  aoscond,  but  continues  in 
the  daily  exercise  of  bis  usual  occupation,  appears  publicly,  and  is 
Tisible  to  every  person  that  comes  to  him  on  business,  and  the  bailiff, 
neglecting  to  arrest  him,  returns  non  est  inventus^  it  is  a  false  return. 
Bedford  v,  Montague^  2  Esp.  475.  It  has  been  ruled  not  sufficient 
merely  to  prove  that  the  debtor  was  within  the  defendant's  bailiwick, 
but  that  plaintiff  must  prove  notice  to  the  under-sheriff  in  the  country, 
or  to  the  bailiff  to  whom  the  warrant  was  directed.  Gibbon  v,  Coggon, 
2  Camp,  189.'  But  it  does  not  appear  that  the  plaintiff  is  bound  to 
give  this  notice  to  the  sheriff ;  for  the  latter  is  bound  to  make  due 
inquiries  for  the  pivpose  of  finding  the  debtor.  Dyke  v,  Duke,  4  New 
Ca,  197. ;  ace.  Brown  v,  JarviSy  1  M,  4*  W*  713.  And  he  is  bound  to 
execute  the  writ  as  soon  as  he  can,  and  he  has  not  four  months  to  do 
so.     Broum  v,  Jarois,  suprh ;  RandeU  v,  Wheble^  \0  A,^  E,'J\9, 

Damages,]  In  order  to  recover,  there  must  be  some  proof  of  actual 
loss  or  (umage.  Brown  v.  JarviSj  1  M,  ^  W,  704. ;  Wilkams  v,  Mostyn, 
4  M.4r  W»  145. ;  see,  however.  Barker  v.  Green,  2  Bing,  317,  contra. 
Where  the  defendant,  instead  of  pleading  Not  guilty,  takes  issue  on  a 
colhiteral  matter,  some  damages,  if  alleged  in  the  declaration,  will  be 
presumed.    Brown  v.  Jarvis,  suprd. 
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Defence, 

The  effect  of  the  general  issue  in  this  action  is  not  settled  by  any  re- 
ported case.  It  at  all  events  admits  the  debt  and  the  issuing  ancf  delnrery 
of  the  writ,  and  denies  the  **  breach  of  duty "  of  the  defendant,  i.  r. 
the  neglect  to  arrest  the  party  when  he  might  have  done  so,  and  the 
falsehood  of  the  return,  if  any.     See  pof/,  pp.  617,  618. 

A  bound  bailiff  has  been  held  an  incompetent  wttaess  for  the  de- 
fendant to  prove  that  he  endeavoured  to  make  th  Airest.  PoweH  v, 
Hordy  2  La.  Raym,  1411.    But  this  incompetency  is  now  removed. 

It  is  no  defence  that  the  debtor  was  arrested  the  day  after  the  return 
of  the  writ ;  though  it  may  govern  the  damages.  Barker  v.  Green^  2 
Biftg,  317.    But  see  Brown  v.  Jarvit,  \  M,^  W.  704.,  tuprd. 

For  Eicape  on  Mesne  Process, 

In  an  action  on  the  case  against  the  sheriff  for  an  escape  on  mesne 
process,  the  plaintiff  may  be  odled  upon  to  prove  :  1,  the  debt  due  from 
the  party  arrested  ;  2,  the  issuing  suad  delivery  of  the  process  to  the 
defendant ;  3,  the  arrest ;  4,  the  escape  ;  and  5,  the  damage. 

JSmdence  of  the  debt  due  from  the  party  arrested.']  The  plaintiff  moat 
prove  a  debt  due  to  him  from  the  party  arrestedt  at  the  time  of  the 
arrest.  Alexander  v.  Macauley,  4eT,B»0lU;  White  v,  Jones,  5  JSnp. 
160.  If  the  declaration  states  that  the  party  was  indebted  to  the 
plaintiff  for  goods  sold  and  delivered,  it  roust  be  so  proved  ;  Parker 
V,  Feruit  2  Esp,  477.  (n)  ;  but  the  exact  sum  mentioned  in  the  deda* 
tion  need  not  be  proved,  B,  N,  P,  66.  The  debt  is  proved  bj  the 
same  evidence  which  would  have  been  requisite  to  establish  it  in  an 
action  against  the  debtor  himself;  therefore  an  admission  of  the  debt 
by  the  debtor  at  any  time  before  the  escape  is  good  evidence  against  the 
sheriff.  WiUiam$  v.  Bridget,  2  Stark.  42. ;  Bogers  v.  Jonet,  7  B.  ^  C 
69.     Seean/e,  p.609. 

Evidence  of  the  issuing  and  delivery  of  the  process  to  the  defendaml] 
The  issuing  of  the  process  and  the  delivery  of  it  to  the  under-sheriff 
must  lie  proved*  If  the  process  has  been  returned,  an  examined  copy 
of  the  writ  and  return  will  be  evidence  of  these  facts.  B.  N.  P.  66. 
If  not  returned,  after  proof  of  a  notice  to  produce  and  that  search  has 
been  made  at  the  treasury,  secondary  evidence  will  be  admitted.  A 
delivery  to  a  country  sheriff^s  deputy  in  London  is  a  delivery  to  the 
sheriff.     Woodland  v.  Fuller,  II  A.  ^  E.  859. 

Where  it  was  averred  that  the  debtor  was  arrested  *'  under  a  writ 
indorsed  for  bail  by  virtue  of  an  affidavit  now  on  record,**  it  was  hdd 
necessary  to  prove  the  affidavit.  Webb  v.  Heme^  1  j9.  4-  P.  281,  Where 
the  declaration  stated  that  the  writ  was  marked  for  bail  **  by  virtue  of  aa 
affidavit  of  the  cause  of  action  by  the  plaintiff  in  that  behalf  before 
then  made,  and  duly  filed  of  recora  in  this  court,  ^c.**  without  atatiiy 
by  whom  the  affidavit  was  made,  it  was  held  that  the  averment  waa 
sufficiently  proved  by  an  office  copy  of  the  affidavit.  Casbum  v.  Beed^ 
2  B.  Moore,  60.  A  variance  between  the  process  stated  vand  that 
proved  was  formerly  fatal  s  but  where  it  was  alleged  that  thepriaoner 
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was  arrested  on  mesne  process  and  brought  before  a  judge  at  chambers 
by  virtue  of  a  writ  of  habeat  carpiu^  and  was  by  him  thereupon  com- 
mitted to  the  custody  of  the  marshal,  '*  as  by  the  record  thereof  now 
remaining  in  the  Court  of  King's  Bench  appears,  &c^"  it  was  held 
that  such  allegation  was  either  impertinent  and  surplusage,  since,  pro- 
perly  speaking,  such  documents  are  not  records  ;  or,  considering  them  as 
quasi  of  record,  the  allegation  was  sufficiently  [>roved  by  the  production 
of  them  from  the  office  of  the  clerk  of  the  papers.  Wigley  v.  Jona^  5 
Easty  440. ;  and  see  Sevan  v.  Jonei,  4/  JS,  ^  C»  403. ;  Bromfield  v, 
Jonety  ^  B,8f  C,  380. ;  and  anid^  pp.  64,  65. 

Emdence  of  the  arresL]  The  facts  sufficient  to  constitute  an  arrest 
have  already  been  noticed  under  the  title  MaUciout  Arrest^  ante, 
p.  388. ;  also  ante,  p.  571. ;  and  post,  p.  612.  Where  a  party  is  arrested 
m  one  action  he  is  in  custody  under  all  writs  delivered  to  the  sheriff) 
unless  the  first  arrest  was  illegal.  Collins  v,  Yewens,  lOA.^E,  570. 
The  plaintiff  gave  in  evidence  the  sheriff's  return  of  cepi  corpus  to  the 
writ,  and  proved  that  the  defendant  in  the  former  action  did  not  put  in 
bail  above,  and  was  not  in  the  sheriff's  custody  at  the  return  of  the  writ ; 
Lord  Ellenborough  held  that  the  arrest  and  esccpe,  and  the  non- 
appearance of  the  party  according  to  the  exigency  of  the  writ,  were 
sufficiently  proved.  Fairlie  v.  Birch,  3  Camp,  397.  The  sheriff  is 
bound  by  his  return  both  &s  to  the  fact  and  the  time  of  the  arrest.  Cook 
V.  Round,  1  M,  ^  Rob,  512.  Where  the  writ  h&s  not  been  returned, 
evidence  must  be  given  to  connect  the  bailiff  and  the  sheriff;  see  ante, 
p.  602. 

Emdence  of  the  escape.]  That  the  debtor  was  seen  abroad  afler  the 
return  of  the  writ,  and  that  bail  has  not  been  put  in,  will  be  evidence  of 
an  escape.  Fairlie  v.  Birch,  supra.  And  the  return  of  cepi,  coupled  with 
an  answer  given  at  the  sheriff's  office  that  **  no  bail  bond  was  executed," 
is  evidence  of  the  same ;  though  the  return  includes  the  words  para~ 
him  habeo.  Neck  r.  Humphery,  3A,^  E.  130.  The  sheriff  is  bound 
to  keep  the  party  in  arctd  custodid  after  the  return  day ;  and  therefore 
it  is  an  escape  for  the  gaoler  to  take  him  out  of  prison  for  a  period 
however  short,  though  never  out  of  his  own  custody.  Williams  v, 
Mostyn,  ^M.S^W.  145.  If  the  declaration  alleges  a  taking  in  exe- 
cution of  A.  and  his  wife,  and  that  both  escaped,  it  is  enough  to  prove 
that  A.  alone  was  taken  in  execution  for  a  debt  of  his  wife  before 
coverture.    B,  y.  P,  65. 

As  to  the  amending  of  a  variance  where  the  jury  find  an  omission 
to  arrest,  instead  of  an  escape,  see  Guest  v,  Elwes,  5A,^E.  1 18., 
cited  ante,  p.  70. 

An  admission  of  the  escape  by  the  under-sheriff  is  evidence  against 
the  sheriff.  B,  N,  P.  66.  The  party  escaping  may  be  called  to  provt* 
a  voluntary  escape  ;  B,  iST.  P.  67. ;  for  though  the  whole  debt  may  be 
recovered  against  the  sheriff,  vet  in  an  action  against  the  original  debtor 
for  the  debt,  he  can  neither  plead  in  bar,  nor  give  in  evidence  in  reduc* 
tion  of  damages,  the  judgment  obtained  in  the  action  against  the  sheriff! 
Per  Abbott  0.  J.,  Hunter  v.  JTmg^  4.  B.  4r  A.  210. 

Damages,]  The  plaintiff  is  only  entitled  to  recover  such  damages  as 
be  can  shew  he  has  sustained.    If  he  has  lost  the  whole  debt,  the  jury 
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must  pte  him  ikmagn  to  that  extent,  tocedicr  with  what  he  hea  lost 
inecMU;  if  he  can  arill  noortr  his  dAt,  the  damages  nay  be  diiwiiiAi  ■! 
accordii^j^y.  ScoU  v,  Hemley,  I  M.  ^  Bei.  297. ;  Manrn  v,  Rohmmm^ 
ZB.ifC.  206.  And  no  acdcm  lies  onlem  soav  daMge  has  been  actmJIj 
sustained     WiUkmi  v.  Modyn^  ^  M.  ^  W,  145. 


By  the  rales  of  H.  4  W.  4.  tn  actions  on  the  case  for  an  escape,  the 
plea  of  Not  guiltjr  shall  only  operate  **  as  a  denial  of  the  neglect  or  de- 
fault of  the  sheniT  or  his  officers ;  but  not  of  the  debt,  judgment,  or 
prdiminary  proceedings."  Hence  it  should  seem  that  the  defiuilt  of  the 
defendant  in  suffering  the  escape,  and  the  damage,  are  alone  put  in 
issue  by  Not  guilty.  Before  the  new  rules,  a  plea  of  No  escspe  waa 
held  to  admit  the  arrest.    B,  N,  P.  67. 

It  is  a  good  defence  that  the  defendant,  though  he  has  taken  no  ba3- 
bond,  has  put  in  bail  before  the  expiration  of  the  rule  to  bring  in  the 
body-     ParienU  v.  Plvmbtree^  2  B.  ^  P.  35. 

Where  the  defendant  pleads  that  before  the  escape  he  took  a^  bail- 
bond  with  a  condition  according  to  the  statute,  ftc,  which  he  assigned 
to  the  plaintiff,  and  the  replication  denies  that  there  was  any  such  con- 
dition, the  issue  is  not  supported  by  defendant's  producing  a  bond  in 
the  condition  of  which  the  prisoner's  name  is  left  in  blank  in  two  places. 
Bo/dtm  tf.  Baphael,  ^A.^  E,  228. 

It  is  a  good  defence  that  the  bailiff,  who  permitted  the  escape,  was  a 
bailiff  appointed  at  the  special  request  of  tne  plaintiff;  Ford  v.  L>eckc, 
6A.fjS.  699. ;  and  this  appears  to  have  been  there  p^ven  in  evidence 
under  Not  guilty.  But  it  is  no  answer  that  the  plaintiff  merely  su^ 
gested  to  the  sheriff  the  employment  of  a  particular  officer.  S.  C,  ib.per 
Cur, ;  and  Bolton  v.  Meggat^  iDowL  P.  C,  557. ;  and  see  Doe  «.  TVyr, 
6  New  Ca,  573.  cited, /nw/,  p.  615. 

For  Escape  m  Execution, 

In  an  action  against  the  sheriff  for  suffering  a  prisoner  in  execution 
to  escape  (which  has  usually  been  in  debt)  the  nltuntiff  must,  if  those 
facts  be  denied  on  the  pleadings,  prove,  1,  the  judgment;  2,  the  issuing, 
and  delivery  to  the  defendant  or  the  writ  of  ca,  m.;  3,  the  arrest ; 
and  4,  the  escape. 

For  the  mode  of  proving  the  iud^ent,  see  oa/e,  p.  74,  75. ;  as  to 
variances,  see  p.  65. ;  as  to  proof  of  issuing  and  ddiverv  of  the  writ, 
ante^  p.  610. ;  and  as  to  connecting  the  defendant  with  the  act  of  his 
officer,  aniSfP,  602. 

By  5  &  6  Vict.  c.  98.  s.  31.,  if  a  debtor  in  execution  escapes  out  of  legal 
custody  after  that  act  ( J  0th  of  August  1842),  the  sheriff,  iiailiff,  or  other 

{lerson  having  the  custody,  shall  be  liable  only  to  an  action  on  the  case 
or  damages  sustained  by  the  person  at  whose  suit  the  debtor  was  taken 
or  imprisoned,  and  shall  not  be  liable  to  any  action  of  debt. 

Evidence  of  arrest,]  What  constitutes  an  arrest;  see  amte,  p.  388. 
5i  1 .  and  61 1.  In  order  to  render  the  sheriff  liable,  the  officer  muat  be 
the  atUkoritjf  to  arrest,  but  he  need  not  be  the  hand  that  arrests,  nor 
in  the  presence  of  the  person  arrested,  nor  actually  in  si^t ;  nor  is 
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may  exact  distance  prescribed.  It  would  be  a  different  case  if  he  were 
upon  some  other  errand,  or  stay  at  home  and  send  a  third  person  to 
make  the  arrest ;  Ptnr  Ld.  Mansfield  C.  J.,  Blotch  v.  Ardter^  Cowp,  65., 
in  which  case  the  son  of  the  officer  said,  at  the  time  of  the  arrest,  that 
he  had  his  authority  in  his  pocket,  the  officer  himself  being  at  the  dis- 
tance of  thirty  rods  and  not  in  sight ;  and  it  was  held  a  good  arrest. 
If  A.  be  in  custody  at  the  suit  of  B.,  and  a  writ  be  delivered  to  the 
sheriff  at  the  suit  of  D^  the  delivery  of  the  writ  is  an  arrest  in  law,  and, 
if  A.  escape,  D.  may  bring  debt  against  the  sheriff  for  an  escape.  B,  N. 
P.  66. 

It  must  appear  that  the  prisoner  was  in  the  custody  of  the  defendant ; 
and,  therefore,  where  he  was  taken  in  execution  by  a  former  sheriff,  the 
assignment  of  the  prisoner  from  him  to  the  defendant  by  indenture 
oucnt  to  be  proved;  Davidson  v.  Seymour,  M,  ^  M.  34<. ;  unless  the 
defendant  has  become  sheriff  on  the  death  of  his  predecessor,  in  which 
case  he  is  bound,  at  his  peril,  to  take  notice  of  all  the  executions  which 
are  against  any  persons  whom  he  finds  in  gaol.  Wetting t  case,  3  Rep, 
72.  b, :  B.  y.  P.  68. ;  see  the  note  in  M.  Sf  M.  35. 

In  an  action  against  the  marshal  for  an  escape,  the  declaration  al- 
leged a  submission  by  the  plaintiff  and  A.  B.  to  arbitration,  the  award, 
the  attachment,  and  the  escape  ;  it  was  held  that  the  submission  must 
be  proved,  though  it  would  perhaps  have  been  otherwise  if  the  plaintiff 
haa  only  allied  the  making  of  the  rule  of  court  for  the  issuing  of  the 
attachment.  Brazier  v,  Jones,  &  B.  4^  C,  124.  Debt  a^nst  the  baiUff 
of  a  liberty  for  an  escape  ailing  a  mandate  by  the  sheriff  to  the  defen- 
dant, "  as  chief  bailiff  of  the  Uberty,"  to  arrest  T. ;  held,  on  a  traverse 
of  the  allegation,  that  it  was  not  supported  by  proof  of  a  sheriff's 
warrant  in  the  common  form  addressed  to  the  defendant  as  his  bailiff  j 
and  this,  although  the  defendant  had  treated  it  as  a  mandate,  and  not  as 
a  warrant,  on  a  rule  to  return  it.    Jackson  v,  Hi/l,  10  A,  ^E,  477. 

Where  the  commitment  is  by  an  act  of  a  court  of  record,  the  record  of 
it  must  be  proved  in  the  usual  way  by  an  examined  copy.  7\imer  v. 
Eyles,  SB.^P.  456. 

Evidence  of  the  escape,]  Wherever  the  prisoner  in  execution  is  in  a 
different  custody  from  that  which  is  likely  to  enforce  payment  of  the 
debt,  it  is  an  escape.  Per  Buller  J.,  Benton  v,  Sutton^  \  B,^  P,  27. 
Thus  if  a  sheriff's  officer,  having  taken  a  prisoner  in  execution,  permits 
him  to  go  in  company  with  one  of  his  followers  to  his  own  house  for 
the  purpose  of  settling  his  affiiirs,  it  is  an  escape.  Ibid,  If  the  defen- 
dant, wnen  taken  in  execution,  is  seen  at  large  for  ever  so  short  a 
time  either  before  or  after  the  return  of  the  writ,  it  is  an  escape.  Per 
De  Grey  C.  J.,  Hawkins  v.  Plomer,  2  W,  BL  1049.  If  the  buliff  of  a 
liberty,  who  has  the  return  and  execution  of  writs,  removes  a  prisoner, 
taken  in  execution,  to  the  county  gaol,  situate  out  of  the  liberty,  and 
there  delivers  him  into  the  custody  of  the  sheriff,  it  is  an  esca{>e  for 
which  the  baOiff  is  liable.  Boothman  v.  Earl  of  Starry,  2  T,  R,  5. 
Where  the  officer,  having  taken  a  party  in  execution,  permitted  him  to 
go  to  a  lock-up  house  kept  by  another  officer  not  named  in  the  war- 
rant, where  he  remained  fourteen  days  be/ore  the  return  of  the  writ,  it 
was  held  no  escape.  Houlditch  v,  Birch,A  Taunt,  606.  U  the  sheriff 
receives  the  sum  indorsed  on  the  writ  from  the  prisoner,  and,  before 
payment  over  to  the  plaintiff,  liberates  him,  it  is  an  escape.  S/acHord 
Vi  Austen^  14  Eagt^  466. ;  Croxer  v.  Pillmg,  4  J9.  ^  C.  31.    The  plaintiff 
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is  not  estopped  by  a  return  of  eepi  corpus  by  the  defenclant.  Jaettom 
9.  HUl,  10  A.  4*  E.  477. 

A  voluntary  escape  is  by  the  express  consent  of  the  keeper ;  a  ncgfi- 
gent  one  is  without  consent  or  knowledge.  Release  by  mistake  is  a 
Toluntary  escape.  Ftlewood  v.  Clement^  6  Doud,  P.  C  508.  Under  a 
^unt  for  a  voluntary  escape,  the  plaintiflTmay  give  evidence  of  a  negli- 
gent one.    Bomafout  o.  Walker ^  2  71  R,  126. 

By  Stat,  8  &  9  W.  3.  c.  27.,  s.  8.,  if  the  keeper  of  any  prison  ahdl, 
after  one  day's  notice  in  writing  given  for  that  purpose,  refuse  to  shew 
any  prisoner,  committed  in  execution*  to  the  creditor  at  whose  suit  he 
was  committed  or  charged,  or  to  his  attorney,  every  such  refusal  shall 
be  adjudged  an  escape  m  law.  And  by  s.  9.,  if  any  person  desiring  to 
charge  any  person  with  any  action  or  execution,  shau  desire  to  be  in- 
formed by  any  such  keeper  whether  such  person  be  a  prisoner  in  his 
custody  or  not,  the  keeper  shall  |ive  a  true  note  in  writing  thereof  to 
the  person  so  requesting,  or  to  his  attorney,  upon  demand  at  bis  office 
for  Uiat  purpose ;  and  every  such  note  shall  be  taken  as  sufficient  evi- 
dence that  such  person  was  at  that  time  a  prisoner  in  actual  cnstody. 

Damages^  Where  the  action  is  in  the  form  of  debt,  the  amount  for 
which  the  debtor  was  in  execution  is  the  measure  of  the  damage ;  but 
where  the  plaintiff  sues  in  Case  (which  he  must  do,  since  5  &  6  Vict, 
c.  98.  supra,  p,  612.)  the  jury  may  exercise  their  judgment  in  assessing 
the  damages,  and  may  give  such  amount  as  they  think  sufficient  to  cover 
the  loss  suffered,  or  eventually  likely  to  be  suffered,  by  the  plaintiff; 
Banajimsv,  Waiker^  2  T.  R.  126.  In  the  former  case,  the  plaintiff  can- 
not afterwards  recover  against  the  prisoner ;  in  the  latter  he  can. 
S.  C.  lb.     See  1  Sawid.  38  (n). 

The  usual  plea  in  debt,  before  the  late  rules,  was  nil  debet ;  but  now 
the  defendant  **  must  deny  specifically  some  particular  matter  of  fact  al- 
leged in  the  declaration,  or  plead  specially  in  confession  and  avoidance.** 
U.  r.  4  W.  4. 

Since  stat.  5  &  6  Vict.  c.  98.  (supra,  n.  61  Not  guilty  will  be  ^  a 
proper  plea,  where  the  breach  of  defendant  s  duty  is  <knied ;  as  to  which 
see  ante,  p.  612. 

By  statute  8  &  9  W.  3.  c.  27.  s.  6.,  no  retaking  on  fresh  pursuit  shall 
be  given  in  evidence  on  the  trial  of  any  issue  in  an  action  of  escape,  un- 
less the  same  be  specially  pleaded ;  nor  shall  any  special  plea  be  allowed 
without  an  oath  by  the  defendant  that  the  prisoner  escaped  without  his 
consent,  privity,  or  knowledge.  Before  this  act,  fresh  pursuit  was  evi- 
dence under  nil  debet.  MosedeWs  case,  1  Mod.  116.;  Gilb.  Ev.  28a, 
^thed. 

Where  the  defendant  pleaded  that  the  piisoner  returned  into  his 
custody,  and  that  he  did  thereupon,  then,  and  afterwards,  keep  and  de* 
tain  the  said  prisoner  in  bis  custody,  &c.,  and  the  plaintiff  traversed 
that  afler  the  prisoner's  return  the  defendant  did  keep  and  detain  him 
in  custody,  &c.,  in  manner  and  form,  &c.,  it  was  held  that  the  |^ea  was 
negatived  by  evidence  that  afler  the  prisoner's  return  he  again  escaped, 
and  died  out  of  custody.  Chambers  v.  Janes,  1 1  East^  406.  If  the 
defendant  pleads  Ko  escape,  he  cannot  give  in  evidence  no  arrest,  for 
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he  admits  an  arrest  by  his  plea.  B,  N.  P,  67.  It  is  no  defence  that 
the  prisoner  paid  his  debt  to  the  defendant,  unless,  before  action  brought, 
he  has  paid  it  over  to  the  plaintiff.  Slackford  v,  Auiten^  14  Eeui^  468. 

If  the  prison  take  fire,  or  be  broken  open  by  the  king's  enemies,  by 
means  whereof  the  prisoners  escape,  this  will  excuse  the  sheriff;  but  it 
is  otherwise  if  the  prison  be  broken  open  by  the  king's  subjects.  B.  N, 
P,  66.  So  he  may  shew  that  the  escape  was  by  the  fraud  and  covin  of 
the  party  really  interested  ha  the  judgment.  Hiscocks  v,  Jones,  M,  Sf  M, 
269. 

The  defendant  may  shew  that  the  judgment  against  the  prisoner  was 
void,  but  not  that  it  was  erroneous;  thus  he  may  shew  that  the  judgment 
was  given  in  an  inferior  court  in  debt  on  a  bond  made  extra  jurisdictionem; 
for  such  a  judgment  is  void.  B,  N.  P,  65,  66. ;  WaUon  on  Sheriffs^ 
54.  So  if  the  writ  of  execution  be  absolutely  void,  the  sheriff  will  not 
be  liable  for  an  escape ;  but  it  is  otherwise  when  it  is  only  erroneous. 
Weaver  v,  Clxffwd,  Cro.  Jac.  3. ;  BuHon  r.  Eyre^  id,  288. ;  B,  N,  P.  66. 

The  defendant  may  shew  that  he  discharged  the  prisoner  by  virtue 
of  an  order  of  the  insolvent  debtors'  court,  and  the  order  itself  is  suffi- 
cient evidence,  7  Geo,  4.  c,  57.  #.81.;  and,  bv  the  same  section,  he  may 
give  the  special  matter  in  evidence  under  the  general  issue.  Saffery 
V,  Jones,  2  J9. 4*  Ad.  598.  Where  the  arrest  was  illegal  and  was  made  by  a 
sheriff's  officer  named  and  chosen  by  the  plaintiff's  attorney  who  was 
present  and  active  at  the  arrest,  it  was  held  that  the  sheriff  was  not 
liable  for  an  escape.    Doe  v.  Trye,  5  New  Ca,  573. 

For  taking  insufficient  Pledges  in  Replevin. 

In  an  action  on  the  case  against  a  sheriff  for  taking  insufficient  pledges 
in  replevin,  the  plaintiff  must  prove  (if  those  facts  are  denied  on  thq 
pleadings),  1,  the  amount  of  rent  due,  and  the  distress ;  2,  the  reple- 
vying of  the  distress  by  the  sheriff,  and  the  proceedings  of  the  replevin 
suit ;  3,  the  taking  of  the  bond ;  4,  the  insufficiency  in  the  sureties. 

Evidence  of  the  replevying^  The  replevying  of  the  distress  may  be 
proved  by  the  original  precept  to  deliver  under  the  defendant's  seal  of 
office,  which  must  be  shewn  to  be  genuine.  If  it  be  in  the  hands  of 
the  bailiff,  he  should  be  served  with  a  subpeena  duces  tecum  ;  if  it  be  re- 
turned to  the  sheriff,  a  notice  to  produce  should  be  given  to  let  in 
secondary  evidence.  The  connection  between  tlie  sheriff  and  the  bailiff 
may  also  be  proved  by  shewing  that  the  sheriff  has  recognised  the  bailiff's 
acta.     See  suprd,  p.  602. 

Emdence  of  the  proceedings  in  replevin.]  The  proceedings  in  the  suit 
must  be  proved  as  alleged ;  the  proceedings  in  the  county  court,  not 
lieing  of  record,  mav  be  proved  by  the  minutes  or  entries  in  the  sheriff^s 
book,  or  by  ezammed  copies.  See  ante,  p.  80.  A  variance  in  the 
names  of  the  suitors  is  not  material.  Draper  o.  Garratt,  2B,^C,  2. 
If  removed  by  refalo,  the  proceedings  in  the  court  above  must  be  proved 
like  other  records ;  ant^^  p.  73^75. 

Evidence  of  the  bond.]  Kotice  to  produce  the  bond  should  be  given 
to  the  defendant.    Where  it  was  produced  under  such  notice,  and  it 
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appeared  that,  npoo  iaquirjaaife  oo  behalf  of  the  plaintiflr 

refrfemi  bond  had  bun  ciccwtcd,  the  on|^nal  bond  had  been  tfiewn  to 

the  plaintiirs  agent,  and  a  eopj  of  it  deBfefed  to  hbn,  it  vaa  hchl  nnne- 

ceMary  to  ciii  the  snbscfifaing  witnen»  and  that»  as  «^HHt  the  aheriC  it 
most  be  taken  to  be  a  valid  boML   Seott  a.  Wmikmam^  SSkirk.  IW.    So 

where  it  was  prored  that  the  dMnff* had  aaafinrrl  the  bood  to  the  pUn- 

ti^  Abbott  C.J.  held  it  was  not  neceway  to  prore  the  nrrannm  hj 

the  soretics ;  fiir  that,  as  a^nnat  the  sheril^  proof  of  the  naaignaent  19^ 

htm  to  die  pbintiir  was  sufficient.    Barma  a.  Znosf,  R,  4*  -K  864. 

Where  the  replevin  bond  was  prodoeed  in  eooft  and  refefied  to  hf 

both  fides,  tbof^  not  actnaDjr  pot  in  evidence,  the  eonrt,  00  UMiCion 

for  a  new  trial,  held  this  equivalent  to  an  admiwion  of  the  bond. 

Jefiry  v.  Botiard^^A.  4*  E.  823^ 


EMemce  of  Ike  mtufiaetuy  of  the  tmreHa^     Some  evidence  anrnt  be 
g^ven  by  the  plaintiff  of  the  insnfficicngr  of  the  sureties ;  but  very  ai^|lit 
evidence  is  enough  to  throw  the  proofon  the  sheriff;  lor  the 
are  known  to  him,  and  he  b  to  take  care  they  are  wfficicnr. 
V.  Dwrtimg^  B.  N,  P.  60.    He  is  bound  to  exerdae  a  reasonal 
tioo  and  caution,  and  this  is  a  question  lor  the  jury ;  Jg^fay  a,  Bmimrd^ 
^A.S^E,  823. ;  and  he  ought  not  to  be  satisfied  with  their  cnvn  atate- 
roents  upon  exsminatioo.  5.  C.  MtL    Where  the  sureties  had  recently 
been  bankrupt,  but  were  in  apparent  credit  when  the  bond  waa  taken. 
It  was  bdd  that  the  sheriff  was  not  fiable.    HmdU  v.  Blmie9^  6  TkmmL 
225.    If  a  person,  known  to  the  sheriH^  makes  inquiries  as  to  the  credit 
or  reputation  of  a  tradesman  and  the  value  of  his  stock,  and  coounnni- 
cates  a  fiivoursble  result  of  such  inquiir  to  the  sbcriiK  the  latter  need 
not  make  a  personal  inquiry.     Per  Dallas  C.  J^  Smiiom  a.  Wake,  8  B, 
Moore,  28.  Though  the  sheriff  is  justified  in  takiqg  a  person  as  a  surety 
who  appears  to  the  world  to  be  a  person  of  responsibQity,  yet  if  he 
actually  knows  that  the  party  is  not  responsible,  or  haviqg  dbe  means 
of  informing  himself  upon  the  subject,  he  neglectB  to  use  them ;  then, 
notwithstanding  appesiranGes,  he  is  responsible  in  theevent  of  the  anrety 
being  really  insufficient.     Scoit  v.  Waiikmam,  3  Siark.  170.    Reputation 
among  neighbours  b  evidence  of  their  crecfit.    S,  C,  lb.    In  order  to 
prove  the  insufficiency,  evidence  may  be  given  that  applications  had 
been  made  to  the  surety  for  money  by  di&rent  creditors  at  diflerent 
times,  which  he  was  unable  to  pay,  and  that  he  had  repeatedly  broken 
hb  promises  to  pay.    GwyUm  v.  Sckoley^  6  Esp,  100. 

llie  sureties  m  the  bond  may  be  witnesses  to  prove  whether  they 
are  sufficient  or  not.  1  Saund,  195.  g  (a). ;  Hmdie  v.  Bladeiy  5  Ttamt. 
223. 

If  one  of  the  two  sureties  b  insufficient,  the  plaintiff  must  recover. 
Scott'v.  Wmihman,  supra.  But  in  replevin  for  a  distress  damaee  feasant, 
the  sheriff  is  not  bound  to  take  more  than  one  surety.  Hucker  v.  Gor^ 
don,  1  C  4-  Jf.  58. ;  S,  C.  3  lyrwh.  107. 

Damagei."]  The  sheriff  is  only  liable  to  the  extent  to  which  the 
sureties  themselves  are  liable,  vb.  the  penalty,  or  double  the  value  of 
the  goods  distrained.  Evans  v.  Brahder,  2  H,  BL  547. ;  Bai^r  o.  Gar- 
rati,  3  Bmg.  59. ;  Paul  v.  Goodiudt,  2  Kew  Ca.  220.  And  this  is  the 
limit,  though  a  greater  loss  b  confessed  on  the  pleadings.  Jeffery  v. 
Bastard,  ^A.4rE.  823. 
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For  not  Levying^  and  fir  False  Return, 

In  an  action  on  the  case  against  a  sheriff  for  a  false  return  to  final 
process,  the  plaintiff  must  prove,  if  those  facts  are  denied  on  the  plead* 
ings,  1,  the  judgment ;  2,  the  writ  and  indorsement,  and  the  return  ; 
3,  the  fabehood  of  the  return.  The  action  for  not  arresting  and 
falsely  returning  non  ett  inventtu^  has  been  already  treated  of,  tuprd^ 
p.  e09. 

As  to  the  mode  of  proving  the  judgment,  see  an/e,  p.  73 — 16, ;  and  as 
to  the  writ  and  return,  ante^  p.  75, 609. 

The  judgment  is  mere  inducement ;  Stoddart  v»  Palmer,  3  B,  ^  C.  2» 
The  untrue  return  is  the  ground  of  action,  though  the  ii\jury  to  the 
plaintiff  depends  on  the  right  to  recover  on  the  judgment. 

It  is  not  necessary  to  prove  an  actual  levy  after  seizure  under  nfi.fi. 
Stubbi  V.  Lmnton^  \  M.  ^  W,  728.  Where  issue  was  taken  on  the 
record  of  a  judgment,  **  in  the  court  of  our  late  Lord  the  King,  prout 
patet  per  recordum  in  the  court  of  the  said  King, "  and  the  action  for 
the  false  return  was  commenced  since  the  accession  of  the  Queen,  held, 
on  production  of  a  record  of  7  W.  4.  that  it  was  no  variance.  Lewis 
V.  Alcock,  6  DowL  P.  C.  78. 

Evidence  to  disprove  the  return.]  The  pluntiff  must  prove  the  false- 
hood of  the  return.  Thus  in  an  action  for  a  false  return  of  ntdla  bona 
to  eijl.fa,  he  must  shew  that  the  party  had  goods  within  the  bailiwick 
of  which  the  sheriff  had  notice,  or  might,  by  using  due  diligence,  have 
had  notice;  ante,  p.  609.  In  an  action  for  a  false  return  of  nulla  bona 
to  a  Ji.fi.  against  the  goods  of  A.  and  B.,  the  plaintiff  must  have  a 
verdict  if  he  prove  that  either  had  goods.    Jones  v.  Clayton,  4  3f«  4*  S, 

The  declarations  of  the  sheriff's  officer  respecting  goods  seized  hy 
him  under  9iji.fi,  and  in  his  possession  at  the  time,  are  evidence  against 
the  sheriff,  though  made  after  the  return  day  of  the  writ.  Jacobs  v, 
Humphrey,  2C.^  M.  413. ;  S.C.4  Tyrwh.  272. ;  ant?,  p.  603. 

Defence.  ^ 

The  plea  of  Not  guilty  to  an  action  for  not  han^ng  over  monies 
levied  on  & JS.fi.  and  ralsely  returning  nulla  bona,  has  been  held  to  put 
in  issue  the  facts  of  the  defendant  having  the  money  in  his  hands  and 
making  the  return  alleged ;  and  therefore  defendant  cannot  set  up,  un- 
der that  plea,  the  bankruptcy  of  the  debtor  before  exec4ition.  Wright 
o.  Lttinson,  2  M.  4r  W,  739.  '*  Inducement  (in  the  new  rules)  includes 
every  thing  which  does  not  involve  the  special  charge  allegc»  against 
the  sheriff.  The  breach  is,  first,  his  not  having  the  money  ready ; 
secondlv.  his  making  such  return."  Per  cur.  lb.  748.  Such  a  defence 
would  have  been  evidence  under  a  plea  denying  the  seizure  of  the 
debtor's  goods ;  S.  C.3  M.4r  W.  44.;  Rowe  v.  Ames,  6  M.  ^  JV.  747. 
So  where  the  declaration  charged,  that  although  there  were  goods  of 
the  debtor,  defendant  did  not  levy  in  a  reasonable  time  but  returned 
nulla  bona,  on  the  plea  of  Not  guilty  it  was  held  that  the  fact  of  there 
being  goods  was  not  put  in  issue,  and  that  defendant  therefore  could 
not  shew  an  assignment  by  the  debtor  before  execution  issued.    Leuns 


6:s 

r.  A'rr^,  %  3/.  k  W. 
tfeac  lief «»iaat  cA  boI 
6r.*«;  e  be  prDved  t£ac  lie  OlI 
t»Q  wo<sui  Eie  d3i>pr«>v«d  ;  if  he  <&i  aie  doe 
be  d>pcx»Te(L'*  AadacajrdL^gtothcnqportof  3LC. 
toe  pt«A  admi*s  tiic  joiecxsEC  cie 
M  ^jtnS,  that  thoe  were  eoocb  in  iu 
of  tfaea ;  acd  oqIt  the  wTCickr£iI  ad  is  put  in 
deariCei  a  coecicsoQ  of  bv,  if  tbe  £Kts 
separate,  trsf  erable  aLesstioti.  Whoe  the 
ioe  to  teil  and  Ujtstij  mtarmaz  thai  tiie  foodi 
oi  ba^en,  the  piea  of  Not  cmitr  pots  in  wme  tiie 
T.Awits.^M.^W.lM.  ll  the  goods  scncd  Qadi 
br  pajment  of  landlord's  rent,  expeoceiy  and  the  I 
the  retain  of  muiia  (nmn  is  proper  ;  Wimilt  v.  ^Mt— i,  \\  A.^  E.  539,, 
io  which  case  the  plea  was  a  special  one,  tfating  tliat  the  ilebtor 
bad  DO  goods  whereof,  &c^  and  the  repGcadoa  denied  the  plea.  And 
stmb,  the  defence  vaipxt  haTe  been  shewed  imder  a  ttateise  of  the  lerj 
stated  in  the  dec!aratioo ;  for  where  soch  levj  was  alk>ged  and  a  special 
pUa,  stating  the  exhaustion  of  the  goods  bf  a  prior  writ,  was  pleaded, 
the  court  held  it  to  be  an  arguinentatiTe  trxfcrse  of  the  levy  ;  ami,  per 
Cmr,  **  Soch  trzrerse  would  pot  in  iasoe  three  qoe^ions  ;  I,  wbedicr 
the  goods  were  sold  at  all ;  2,  whether  they  were  aold  ondcr  tbe  plain 
tiCs  writ :  3,  whether  the  proceeds  were  applicable  to  the  pbintiirs 
writ.  The  plaintiff  would  hare  prored  the  issoe  prhmmjkde  bj  proring 
a  sale ;  becauM*,  as  the  traverse  admits  a  seiniie  under  the  plaintiff*s 
writ,  any  sale  would  be  presumed  to  be  abo  under  it,  and  the  proceeds 
to  be  applicable  to  it."  Drewe  v.  Laauom^  U  A.  ^  B.  529.  And  tbe 
inAufficiency  of  the  goods  to  satisfy  prior  claims  will  entitle  the  defend- 
ant to  a  Tcrdsct.  Heenau  v.  Evams^  3  3/.  ^  G.  396.  But  the  pbiotiff 
may  shew,  upon  this  issue,  that  the  judgment,  in  respect  of  which  a  prior 
writ  issued,  is  fraudulent,  and  that  the  sheriff  had  notice  of  it ;  and  the 
debtor's  conduct  as  to  tbe  execution  of  the  prior  writ  is  eridence  of 
fraud.    Imray  v.  Magnay^  1 1  3f.  ^  W,  267. 

Where  in  action  for  a  &lse  return  of  nulla,  bomm  to  a  writ  of  ^  Jk^ 
the  defence  is  that  the  party  against  whom  tbe  writ  issued  has  become 
bankrupt,  and  that  a  commission  has  Usued  against  him,  the  bankruptcy 
must  be  reguhriy  proved.  B,  N.  P.  41. ;  aid  see  Dowdeu  «•  Fame,  4 
Camp,  38.     As  to  the  proof  of  bankruptcy,  see  amte^  p.  626 — 550. 

Where  the  defendant  shews  that  he  paid  die  money  leried  to  the  land* 
lord,  under  8  Annexe.  14.,  for  arrears  of  rent,  some  eridenee,  though  digbt, 
must  be  given  of  the  rent  being  due.  Keigktiey  v.  Bbtk,  3  dap,  521. 
Where  tbe  sheriff  returned  nulla  bona  after  satisfying  the  landkmTs 
claim  for  rent  and  the  king's  taxes,  and  the  plaintiff  assented  to  bis 
quitting  possession  of  the  premises  and  sued  out  a  ca.  as.,  it  was  bcM 
that  he  could  not  afterwards  maintajn  an  action  for  a  false  return  to 
the  Ji./a.f  however  unfounded  the  claim  for  rent  might  turn  out  to  be. 
Siuart  V.  WMtiaker,  R.  4*  Af.  310. 

Tne  defendant  may  shew  that  the  judgment,  on  which  the  writ  issued, 
was  fraudulent  and  void.  Penn  v.  ScSoiey,  5  Etp»  243.  But  it  must 
be  a  clear  case  of  fraud  and  collusion  to  avoid  a  judgment,  so  as  to  let 
in  this  defence.  Tyier  v.  Duke  o/Leedt^  2  Slark.  22 1. ;  Harrod  v,  Benion^ 
SB.^a  219. 
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Where  the  defence  is,  that  the  goods  in  question  were  assigned  be- 
fore the  execution,  the  plaintiff,  in  reply,  may  shew  the  assignment 
to  have  been  fraudulent.    Dewey  9.  BaytUun,  6  JEtut^  257. 

The  defendant  cannot  give  in  evidence,  even  in  mitigation  of  damages^ 
an  inquisition  held  by  him  to  inquire  into  the  property  of  the  goods, 
under  which  they  were  found  not  to  be  the  property  of  the  debtor. 
Giouop  V.  Poie^  SM.4r  S.  175. 

Damages,]  Where  the  sheriff  is  sued  for  returning  nuUa  bona,  in- 
stead of  levying  on  certain  property  which  belonged  jointly  to  the 
debtor  and  to  another,  the  proper  measure  of  damage  is  half  the  value 
of  the  goods.     Tyier  v,  Duke  o/Leedi,  2  Stark,  218. 

Competency.]  The  following  decisions  occurred  before  disqualifica- 
tions by  reason  of  interest  were  removed  by  statute.  A  person  who 
has  forcibly  taken  the  goods  out  of  the  hands  of  the  sheriff  is  com- 
petent to  prove  his  own  property  m  them ;  for  the  sheriff  cannot  main- 
tain an  action  against  him  for  the  rescue  after  a  return  of  nuUa  bona, 
Thomoi  v.  Peane,  5  Price,  547.  And  the  assistant  to  a  sheriff's  officer, 
who  has  been  lefl  in  possession  under  an  execution,  is  a  competent 
witness  for  the  sheriff;  for,  as  he  was  not  employed  by  the  defendant 
himself,  the  judgment  would  not  be  evidence  either  for  or  against  the 
witness.    Clark  v,  Lucat,  R.  Sf  M.  32. 


For  Extortion. 

The  evidence  in  this  action  depends  entirely  on  the  allegations  in  the 
declaration,  and  the  pleadings. 

In  debt  on  28  Eliz.  c.  4.  for  extortion  in  executing  a  fi.  fa,^  if  the 
plaintiff  states  the  judgment  in  his  declaration,  and  that  execution  was 
sued  out  on  the  said  Judgment,  it  must  be  proved.  Savage  v.  Smith, 
2  W.  BL  1101.;  Pepmn  v.  Solomons,  5  T.  R,  498. 

The  mode  in  which  the  issuing  of  the  Ji,  fa,  {ante^  p.  609.)  and  the 
connexion  between  the  sheriff  and  the  bailiff  (ante,  p.  602.)  may  be 
proved,  has  been  already  stated.  If  the  sheriff  has  returned  to  the 
writ  that  he  has  caused  to  be  levied,  &c.,  it  will  be  evidence  that  he 
has  adopted  the  act  of  the  bailiff  as  his  own.  Woodgate  v,  KnatMuU, 
2  T,  R,  154.  It  must  appear  that  the  sheriff  intrusted  the  bailiff  with 
his  authority  in  the  particular  case  in  which  the  latter  has  abused  it, 
and  therefore,  if  the  extortion  be  committed  by  an  officer  not  named  in 
the  warrant,  to  whose  house  the  party  had  been  carried,  the  sheriff  is 
not  liable.  George  v,  Perring,  4  Esp,  63.  So  where  a  writ  is  directed 
to  the  coroner,  though  it  is  executed  by  an  officer  of  the  sheriff,  the 
latter  is  not  liable.  Sujeant  v.  Cowan,  \C,Sf  M,4i9\,i  S,  C.  3  Tyrwh. 
538. 

Where  the  money  levied  is  not  sufficient  to  satisfy  the  plaintiff's 
claim,  the  retaining  of  any  part  which  ouffht  to  be  paid  over  to  the 
plaintiff,  is  an  indirect  receiving  or  taking  U-om  him  within  the  statute 
28  Eliz.  c.  4.    Buckle  v,  Bewes,  SB.^C.  688. 

In  actions  against  a  sheriff's  officer  on  32  Geo.  2.  c.  28.,  it  was  for- 
merly held  that  the  plaintiff  must  prove  a  table  of  fees  allowed  by  the 
justices.    Jaques  o.  Whitcomb,  1  Esp,  361.;  Martin  v,  Slade,  2  New 
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Sep.  59.  In  MmrHm  r.  BeB^  6  M.  ^  S.  SSO,  it  wss  bdd  by  the  court 
of  King*s  Bench,  that  thk  tabledid  not  qiply  to  the  dierdTs  fees  for 
an  anest,  but  that  what  is  allowed  hj  the  master  on  taxation  is  wfast 
he  b  by  bw  to  take.  But  in  Immes  r.  Levy^  4  DottL  P,  C.  ]  16l, 
S.  C.  2  Scoii,  189.,  PkUpoU  r.  &%,  &acr.  7*.  71  1835.  and  PMi 
r.  PfiiKr,  10  J.  4-  £.  494l,  it  was  hdd  that  the  stat.  23  Hen.  6L 
c.  9.  was  then  in  force,  which  prohibits  the  sberiir  from  taking  more 
than  1«.  ed^  and  die  bafliir  nxHe  than  4d,  Thb  statute  b  now  re- 
pealed by  7  W.  4.  &l  Vict.  c.  55.  wliich  pennita  aherifik  and  tfaer 
officers  to  take  sach  fees,  and  no  more,  as  are  allowed  by  the  officers 
of  the  coiuts  of  bw  at  Westminster  nnder  the  sanctioo  of  the  judges 
And  by  5  &  6  Vict.  c.  98.  s.  31.,  after  1st  March  1843  no  poimdi^ 
shall  be  taken  by  iherifi,  bailifik,  and  others  for  taldi^  the  body  ■ 
execution  ;  and  only  sudi  fees  shall  be  taken  by  the  shenil^  or  persom 
baring  return  of  writs,  as  shall  be  allowed  under  7  W.  4.  &  1  Vkt. 
C.55. 
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APPENDIX,  No.  L 


A3  the  late  rules  on  pleading,  and  on  the  proof  of  documents,  are  fre- 
quently referred  to  at  Nisi  Prints  it  has  been  thought  advisable  to  insert, 
at  the  close  of  this  work,  the  following  extracts  from  them. 


REGUL^  GENERALES. 


HUmy  Term^  4  W.  4. 

Rule  20.  Either  part^,  after  plea  pleaded,  and  a  reasonable  time 
before  trial,  may^ye  notice  to  the  other,  either  in  town  or  country,  in 
the  form  hereto  annexed,  marked  A.,  or  to  the  like  effect,  of  his  inten- 
tion to  adduce  in  evidence  certain  written  or  printed  documents ;  and 
unless  the  adverse  party  shall  consent,  by  indorsement  on  such  notice, 
within  forty-eight  hours,  to  make  the  admission  specified,  the  party 
requiring  such  admission  may  call  on  the  party  required,  by  summons, 
to  shew  cause  before  a  judge  why  he  should  not  consent  to  such  ad- 
mission ;  or,  in  case  of  refusal,  be  subject  to  pay  the  costs  of  proof. 
And  unless  the  party  required  shall  expressly  consent  to  make  such 
admission,  the  judge  shall,  if  he  think  the  application  reasonable,  make 
an  order  that  the  costs  of  proving  any  document  specified  in  the  notice, 
which  shall  be  proved  at  tne  trial  to  the  satisfaction  of  the  judge,  or 
other  presiding  officer,  certified  by  his  indorsement  thereon,  shall  be 
paid  by  the  party  so  required,  whatever  may  be  the  result  of  the  cause. 

Provided  that,  if  the  judge  shall  think  the  application  unreasonable, 
he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  judge  may. give  such  time  for  inquiry  or  ex- 
amination of  the  documents  intended  to  be  offered  in  evidence,  and  give 
such  directions  for  inspection  and  examination,  and  impose  such  terms 
upon  the  party  requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  judge  shall 
order  the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed 
to  any  party  wno  shall  have  adduced  the  same  in  evidence  on  any  trial, 
unless  he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse 
party  shall  have  refused  or  n^lected  to  make  such  admission,  or  the 
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judge  shall  have  indorsed  upon  the  summons  that  he  does  not  think  it 
reasonable  to  require  it. 

A  judge  may  make  such  order  as  he  may  think  fit  reelecting  the 
costs  of  the  application,  and  the  costs  of  the  production  and  mspectioo ; 
and,  in  the  alxsence  of  a  special  order,  the  same  shaU  be  costs  in  the 
cause. 

FORM  OF  NOTICB  REFERRED   TO. 

A. 


lQtheK.B.,1 

C.  P.,  \     A.  B.  Y.  C.  D. 
or  Exchequer.  J 

Take  notice*  that  the  -I  C^^^im^  r  1°  the  cause  proposes  to  adduce 

in  evidence  the  several  documents  hereunder  specified,  and  that  the 

same  may  be  inspected  by  the  -I  qI  J?*;^    f  ^^  attorney,  or  agent  at 

,  on  9  Wween  the  hours  of  ;  and 

that  the  |  p^^^fi^"^  }  will  be  required  to  admit  that  such  of  the  sud 

documents  as  are  specified  to  be  originals  were  respectively  written, 
signed  or  executed  as  they  purport  respectively  to  have  been ;  that  soch 
as  are  specified  as  copi<es,  are  true  copies ;  and  such  documents  as  are 
stated  to  have  been  served,  sent,  or  delivered,  were  so  served,  sent  or 
delivered  respectively ;  saving  all  just  exceptions  to  the  admissibility  of 
all  such  documents  as  evidence  in  this  cause.    Dated,  ^. 

(?.^.  attorney  for  {§5J-„2;, J. 

To  E.  F.  attorney  or  agent  forfi^n^br"'}  • 

5 Here  describe  the  documents  ;  the  manner  of  doing  which  may  be 
bllows :] 

ORIGINALS. 

Description  of  the  Documents.  I  Date. 

Deed  of  Covenant  between  A.  B,  and  C  D.  firstl,  ,   »       .^j-^p 

part,  and  E.  F.  second  part  -  -  -  -  J  ***  ''*"•  ^^*®' 
Indenture  of  lease  from  A, B,  to  CD,  ^  -  -  1st  Feb.  182B, 
Indenture  of  release  between  A.B.  CD,  first  part,")  ^^  j^,    ^^^^ 

&c.  ---------J 

Letter,  defendant  to  plaintiff  -        -         -        -     1st  Jliarc^,  1828. 

Policy  of  insurance  on  goods  by  ship  ludfella,  on\  ^^   j^^  .^^^ 

voyage  from  Oporfo  lo  London  -  -  -  -  J  **'  ^^^'  *^'* 
Memorandum  of  agreement  between  C  D,  captain 

of  said  ship,  and  E.  F.      » 
Bill  of  exchange  for  100/.,  at  three  months,  drawn' 


by  A.  B,  on,  and  accepted  by  C  D.  indorsed  by 
jg.KandG.K 


Ist  Jan.  1828. 
"  Ist  May,  1829. 
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COPIES. 


Description  of  Documents. 


Original  or  Duplicate 
served,  sent,  or  de- 
livered, when,  how, 
and  by  whom. 


Re^ster  of  baptism  of  A. 
B.  in  the  parish  of  X, 

Letter,  plaintiff  to  defend- 
ant      •        •        .        . 


-  Ist  Jan,  1808. 
•  1st  Feb.  1828. 


Notice  to  produce  papers      1st  Aforc^,  1828.  < 


Record  of  a  judgment  of 
the  Court  of  Kind's 
Bench,  in  an  action,  J,S. 
V.  J.  N. 

Letters  patent  of  King 
Charles  11.  in  the  Rolls 
Chapel 


Sent  by  General  Post, 
2d  February,  1828. 

Served  2d  March, 
1828,  on  defend- 
ant's attorney,  by  F. 
F.,or 


TVimfy  term, 
10  G.  4. 


1st  Jan,  1680. 


PLEADING. 


Hilary  Term,  4  W.  4.— i?.  2. 

WuEREAS  it  is  provided  by  the  statute  3  &  4  W.  4.,  c.  42.,  s.  I.,  that 
the  judges  of  the  superior  courts  of  common  law  at  Westmituter,  or 
any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said 
courts  should  be  three,  should  and  might,  by  any  rule  or  order  to  be 
from  time  to  time  by  them  made,  in  term  or  vacation,  at  any  time 
within  five  years  from  the  time  when  the  said  act  should  take  effect, 
make  such  alterations  in  the  mode  of  pleading  in  the  said  courts,  and 
in  the  mode  of  entering  and  transcribing  pleadings,  judgments,  and 
other  proceedings  in  actions  at  law,  and  such  regulations  as  to  the 
payment  of  costs,  and  otherwise,  for  carrying  into  effect  the  said  altera- 
tions, as  to  them  might  seem  expedient,  which  rules,  orders,  and  regu- 
lations were  to  be  laid  before  both  houses  of  parliament,  as  therein 
mentioned,  and  were  not  to  have  effect  until  six  weeks  afler  the  same 
should  have  been  so  laid  before  both  houses  of  parliament,  but  after 
that  time  should  be  binding  and  obli^tory  on  the  said  courts,  and  all 
other  courts  of  common  law,  and  be  of  the  like  force  and  effect  as  if  the 
provisions  contained  therein  had  been  expressly  enacted  by  parliament. 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriv- 
ing  any  person  of  the  power  of  pleading  the  general  issue,  and  of 
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ghring  the  special  matter  in  evidence  in  any  case  wherao  he  dien 

or  thereafter  should  be  entitled  so  to  do  by  Tirtiie  of  any  act  of  parlai^ 

ment  then  or  thereafter  to  be  in  force : 

It  is  therefore  ordered,  that  from  and  after  the  first  day  c^  Etttier 
term  next  inclusiYe^  unless  parliament  shall  in  the  mean  time  odierwise 
enact,  the  followinff  rules  and  regulations  made  pursuant  to  the  said 
statute,  shall  be  in  force :  — 


GCNEKAL  RULSS   Ain>  ftEGULATIONS. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the 
day  of  the  month  and  year  when  the  same  was  pleaded,  and  ahall  besr 
no  other  time  or  date,  and  every  deckretion  and  other  pleadii^  dial 
1^  be  entered  on  the  record  made  up  for  trial,  and  on  the  jodgmeot 
roll,  under  the  date  of  the  day  of  the  month  and  year  when  the  same 
respectivdy  took  place,  and  without  reference  to  any  other  cine  or 
date,  unless  otherwise  specially  ordered  by  the  Coort  or  ttjadgc 

2.  No  entry  of  contmuances  by  way  of  imparlance,  cwia  inifiiiMi 
tmit^  fficectfmes  mm  muU  hreve^  or  otherwise,  shall  be  made  upon  any 
record  or  roll  whatever,  or  in  the  pleadings,  except  the  jmnda  pomiwr 
ta  retpectu^  which  is  to  be  retained. 

Provided  that  such  regulation  shall  not  alttf  or  affect  any  enstiB^ 
rules  of  practice  as  to  the  times  of  proceeding  in  the  cause. 

Provided  aJso,  that  in  all  cases  in  which  a  plea  jmu  darrtim  caonfnw- 
ance^  is  now  by  law  pleadable  In  Bane  or  at  Nm  /Vmt,  the  sane  defence 
may  be  pleaded,  with  an  allegation  that  the  matter  arose  after  the  hat 
pleading,  or  the  issuing  of  the  jury  process,  as  the  caae  mi^  he. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied 
by  an  affidavit  that  the  matter  thereof  arose  within  eight  days  next 
before  the  pleading  of  such  plea,  or  unless  the  Court  or  Judge  shall 
otherwise  order. 

S.  All  judgments,  whether  introductory  or  final,  shall  be  enterad  of 
record  of  the  day  of  the  month  and  year,  whether  in  term  or  vacation, 
when  signed,  and  shall  not  have  rektion  to  any  other  day. 
*  Provided  that  it  shall  be  competent  for  the  Court  or  a  judge  to  order 
a  judgment  to  be  entered  nunc  pro  tunc. 

4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to 
sue  or  defend. 

5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed,  the 
several  disputed  facts  material  to  the  merits  of  the  case  will,  before  the 
trial,  be  brought  to  the  notice  of  the  respective  parties  more  distinctly 
than  heretofore,  and  by  the  said  act  of  the  3  &  4  W.  4.  c.  42.  a.  23.,  the 
powers  of  amendment  at  the  trial,  in  cases  of  variance,  in  particulars 
not  material  to  the  merits  of  the  c&se,  are  ereatly  enlarged : 

Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter 
of  complaint  is  intended  to  be  established  in  ref pect  of  each ;  nor  shsU 
several  pleas,  or  avowries,  or  cognizances,  be  allowed,  unless  a  distinct 
ground  of  answer  or  defence  Is  intended  to  be  established  in  respect  of 
each. 

Therefore,  counts  founded  on  one  and  the  same  principal  matter  of 
complaint,  but  varied  in  statement,  description,  or  circumstances  only, 
are  not  to  be  allowed. 
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Ejp.gr, — Counts  fouoded  upon  the  nine  contract,  described  in  on« 

as  a  contract  without  a  condition*  and  in  another  as  a  contract  with  a 

^  condition,  are  not  to  be  allowed,  for  they  are  founded  on  the  same  sub* 

Ject-matter  of  complaint,  and  are  only  variations  in  the  atatevent  of 

^  one  and  the  same  contract. 

'  So  counts  for  not  giving  or  delivering  or  accepting  a  bUl  of  eschaiwe 

in  payment,  according  to  the  contract  of  sale,  for  goods  sold  and  de- 
livered, and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are 
not  to  be  allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the 
price  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be 
allowed. 

But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the 

consideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to 

(  be  considered  as  founded  on  distinct  sulgect-matters  of  complaint,  for 

the  debt  and  the  security  are  difierent  contracts;  and  such  counts  are 

to  be  allowed. 

^  Two  counts  upon  the  same  policy  of  insurance  are  not  to  be 

I  pUowed. 

But  a  count  upon  a  policy  of  insutance  and  a  count  for  money  bad 
and  received,  to  recover  back  the  premium,  upon  a  contract  implied  by 
I  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 
But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  rata 
Uinengf  upon  a  contract  implied  by  law  are  to  be  allowed. 

Counts  upon  a  demiae,  and  for  use  and  occupation  of  the  same  land, 
for  the  same  time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance  several  counts  for  the  same  iigury, 
^arymff  the  description  of  it,  are  not  to  be  allowed. 
I  in  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied 

statements  of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trenpass  for  acts  committed  at  the  same  time  and 

place,  are  not  to  be  allowed. 

I  .  Where  several  debts  are  alleged,  in  indebUahu  auumpat,  to  be  due  in 

I  respect  of  several  matters ;  at.  gr*  for  wages,  work,  and  labour,  as  a 

hired  servant,  work  and  labour  generally,  goods  sold  and  delivered, 

I  goods  bargained  and  sold,  money  lent,  money  paid,  money  had  and 

received,  and  the  like,  the  statement  of  each  debt  is  to  be  considered  as 

amounting  to  a  several  count,  within  the  meaning  of  the  rule  which 

forbids  the  use  of  several  counts,  though  one  promise  to  pay  only  is 

aUqeed  in  consideration  of  all  the  debts. 

Aovided  that  a  count  for  money  due  on  an  account  stated  may  be 
joined  with  any  other  count  for  a  money  demand,  though  it  may  not  be 
mtended  to  establish  a  distinct  subject-matter  of  complaint  in  respect 
of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  con- 
aidered  as  precluding  the  plaintiff  from  alleging  more  brea^chea  than  one 
of  the  same  contract,  in  the  same  court. 

Ex.gr. — Pleas,  avowries,  and  cognizances,  founded  on  one  and  the 
same  prindpal  matter,  but  varied  in  statement,  description,  or  circum- 
stances only  (and  pleas  in  bar,  in  replevin^  are  within  tne  rule),  are  net 
to  be  allowed. 

MJt'gr* — Pleas  of  ioM  ad  diem,  and  of  ioM  pott  dkm^  are  both 
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pleas  of  payment,  Taried  in  the  circuinstance  of  time  only,  and  are  not 
to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satia&ction,  €}r  of  ndeaae. 
are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B,  in  discharge  of 
the  plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of 
C  D.  for  the  like  purpose,  are  also  distinct  and  to  be  allowed. 

But  pleas  of  an  apreement  to  accept  the  security  of  a  third  person  in 
discharge  of  the  plamtiflTs  demand,  and  of  the  same  agreement,  describ- 
ing it  to  be  an  agreement  to  forbear  for  a  time,  in  coosideratioo  of  the 
same  security,  are  not  distinct;  for  they  are  only  variatioDa  in  the 
statement  of  one  and  the  same  agreement,  whether  more  or  less  exteo- 
siye,  in  consideration  of  the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  clau9um  fregA^  pleas  of  soil  and  freehold  of  the 
defendant  in  the  locui  m  quo^  and  of  the  defendant's  right  to  au  ease^ 
ment  there ;  pleas  of  right  of  way,  of  common  of  pasture,  of  oommon 
of  turbary,  and  of  common  of  estovers,  are  distmct  and  are  to  be 
allowed. 

But  pleas  of  right  of  common  at  ail  times  of  the  year,  and  of 
such  riffht  at  particular  times,  or  in  a  qualified  manner,  are  not  to  be 
allowed. 

So  pleas  of  a  right  of  way  over  the  locut  m  quop  varying  the  tenmm  or 
the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant, 
are  to  be  allowed. 

But  avowries  for  distress  for  .rent,  varjring  the  amount  of  rent 
reserved,  or  the  times  at  which  the  rent  is  payable^  are  not  to  be 
allowed. 

The  examples,  in  this  and  other  places  specified,  are  given  aa  aonie 
instances  only  of  the  application  of  the  rules  to  which  thev  relate;  but 
the  principles  contained  m  the  rules  are  not  to  be  conaidered  aa  restricted 
by  tne  examples  specified. 

6.  Where  more  than  one  count,  'p^ea,  avowry,  or  cognizance  shall 
have  been  used,  in  apparent  violation  of  the  preceding  rule,  the  op- 
posite part^  shall  be  at  liberty  to  apply  to  a  Juuije,  sqggesting  that  two 
or  more  ot  the  counts,  pleas,  avowries,  or  cognisances  are  founded  on 
the  same  subject-matter  of  complaint,  or  ground  of  answer  or  defence, 
for  an  order  that  all  the  counts,  pleas,  avowries,  or  cognizances  intro* 
duced  in  violation  of  the  rule  to  be  struck  out  at  the  cost  of  the  party 

C leading:  whereupon  the  Judge  shall  order  accordingly,  unless  he  shall 
e  satisfied,  upon  cause  shewn,  that  some  distinct  subject-matter  of- 
compkiint  is  bona  fide  intended  to  be  established  in  respect  of  each  of 
such  counts,  or  some  distinct  ground  of  answer  or  defence  in  respect 
of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  caae  he  shall 
indorse  upon  the  summons,  or  state  m  his  order,  as  the  case  may  be, 
that  he  IS  so  satisfied ;  and  shall  also  specify  the  counts,  pleas, 
avowries,  or  cognizances  mentioned  in  sucn  application  whidi  shall 
be  allowed. 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry, 
or  co^pizance  upon  the  record,  and  the  party  pleading  feils  to  establish 
a  distinct  subject-matter  of  complamt  in  respect  of  each  count,  or  some 
distinct  ground  of  answer  or  defence  in  reelect  of  each  plea,  avowry, 
or  cognizance,  a  verdict  and  judgment  shall  pass  against  him  upon  each 
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count,  plea,  avowry,  or  cosrnizance,  which  he  shall  have  so  failed  to 
establish,  and  he  shall  be  liable  to  the  other  party  for  all  the  costs 
occasioned  by  such  count,  plea,  avowry,  or  cognizance,  including  those 
of  the  evidence,  as  well  as  those  of  the  pleadings  ;  and,  further,  in  all 
cases  in  which  an  application  to  a  Judge  has  been  made  under  the  pre- 
ceding rule,  and  any  count,  plea,  avowry,  or  cognizance  idlowea  as 
aforesaid,  upon  the  ground  that  some  distinct  subject-matter  of  com- 
plaint was  bona  fide  intended  to  be  established  at  the  trial  in  respect  of 
each  count  so  allowed,  or  some  distinct  ground  of  answer  or  aefence 
in  respect  of  each  plea,  avowry,  or  cognizance  so  allowed,  if  the  Court 
or  Judge,  before  whom  the  trial  is  had,  shall  be  of  opinion  that  no  such  dis« 
tinct  subject-matterof  complaint  was  6offa^<£r  intended  to  be  established 
in  respect  of  each  count  so  allowed,  or  no  such  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry,  or  cognizance  so  allowed, 
and  shall  so  certify  before  final  judgment,  such  party  so  pleading  shall 
not  recover  any  costs  upon  the  issue  or  issues  upon  which  he  succeeds, 
arising  out  of  any  count,  plea,  avowry,  or  cognizance  with  respect  to 
which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall,  in  all  cases,  be  stated  in  the  margin 
of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the 
plaintiff;  and  no  venue  shall  be  stated  in  the  body  of  the  declaration, 
or  in  any  subsequent  pleading. 

Provided  that,  in  cases  where  local  description  is  now  required,  such 
local  description  shall  be  given. 

9.  In  a  plea,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar 
of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  any  alle- 
gation of  ac/Kmem  non,  or  to  the  like  effect,  or  any  prayer  of  judgment; 
nor  shall  it  be  necessary,  in  any  replication  or  subsequent  pleading, 
intended  to  be  pleaded  in  maintenance  of  the  whole  action,  to  use  any 
allegation  of  *'  preclutH  mm^  or  to  the  like  efiect,  or  any  prayer  of  judg- 
ment ;  and  all  pleas,  replications,  and  subsequent  pleadings,  plead^ 
without  such  formal  parts  as  aforesaid,  shall  be  taken,  unless  otherwise 
expressed,  as  pleaded  respectively  in  bar  of  the  whole  action,  or  in 
maintenance  of  the  whole  action.  Provided  that  nothing  herein  con- 
tained shall  extend  to  cases  where  an  ettoppelis  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall 
commence  as  follows  :— **  The  said  defendant,  by  , 
his  attorney,  *  or  in  person,'  &c.]  says  that." 

11.  It  shall  not  be  necessarv  to  state,  in  a  second  or  other  plea  or 
avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the 
form  of  the  statute,  or  to  that  effect. 

12.  No  protestation  shall  hereaflter  be  made  in  any  pleading  ;  but 
either  party  shall  be  entitled  to  the  same  advantage  in  that  or  other 
actions,  as  if  a  protestation  had  been  made. 

13.  All  special  traverses,  or  traverses  with  an  inducement  of  afitr- 
mative  matter,  shall  conclude  to  the  country. 

Provided  that  this  regulation  shall  not  preclude  the  opposite  party 
from  pleading  over  to  the  inducement,  when  the  traverse  is  imrna* 
terial. 

14.  The  form  of  a  demurrer  shall  be  as  follows: — "The  said 
defendant,  by  ,  his  attomev  [or,  *  in  person,  &c.,  or 
'  plaintiff,']  says,  that  the  declaration  [or,  *  plea.'  &c.]  is  not  sufficient 
in  law,"  shewing  the  special  cause  of  demurrer,  if  any. 
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Hie  fonn  of  a  Joinder  in  denmrrer  ■hall  beas  follows :  — "  The  said 
plaintiff  [or,  *  defendant^']  tajra,  that  the  dechradon  [or,  *  pksa,'  &c; 
18  sufficient  in  law." 

16.  The  entiyof^  proceedings  on  the  record  for  tiial,  or  on  the  j«%> 
ment  roll  (according  to  the  nature  of  the  case)  shall  be  taken  to  Im, 
and  shall  be  in  fact,  the  first  entry  of  the  proceedings  in  the  causey  or  of 
any  part  thereof,  upon  record,  and  no  fees  ahall  be  payable  in  rcapcti  of 
any  prior  entry  made,  or  supfMMed  to  be  made,  on  any  roil  or  recotd 
whatever. 

16.  No  foes  shall  be  charged  in  respect  of  more  than  one  issue  by 
any  of  the  officers  of  the  Court,  or  of  any  Judge  at  the  aaaiaea,  at  any 
other  officer,  in  any  action  of  aasmnpait,  or  in  any  actioa  of  debt  on 
simple  contract,  or  in  any  action  on  the  case. 

17.  This  rule  is  repealed ;  see  Jt.  G.  71  T.  1  Fkl.potl. 

18.  No  rule  or  Judge's  order  to  pay  money  into  Court  ahall  be  ne- 
cessary, except  under  the  3  &  4  W,  4.  c.  48.  «.  21.,  but  the  monejr  ahsJl 
be  paid  to  the  proper  officer  of  each  court,  who  slmll  give  a  rcmaiii  for 
the  amount  in  the  margin  of  the  plea,  and  the  said  sum  shall  be  paid 
out  to  the  plaintiff  on  demand. 

19.  This  rule  is  repealed :  aee  R.  G.  T.  7*.  1  rki.poti. 

20.  In  all  cases  under  the  3  &  4  JV,  4.  c.  42.  «.  10.,  in  which,  after  a 
plea  in  abatement  of  the  non-jonnder  of  another  permn,  tbe  plaintiff 
shall,  without  haying  proceeded  to  trial  on  an  issoe  thereon,  comawace 
another  action  against  the  defendant  or  defendants  in  the  action  in 
which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  peison 
or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  the 
commencement  of  the  declaration  shall  be  in  the  following  form :  — 

"  ( Fgnut)  A.  B^  .by  E,  JPL,  his  attorney  [or,  *  in  his  own  proper 
person,'  &C.1,  complains  of  C  Z>.  and  G,  U^  who  hare  been  sumnioaed 
to  answer  the  said  A.  2^.,  and  which  the  said  C  Z>.  has  heretofore 
pleaded  in  abatement  the  non-joinder  of  the  said  G,  H*,**  6lc,  [the  same 
form  to  be  used,  mmtatit  mnUun&t^  in  cases  of  arrest  or  detsiner.] 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insol- 
vent or  executors  or  administrators,  or  persons  authorised  b^  act  of 
parliament  to  sue  or  be  sued  as  nominal  parties,  the  character  m  which 
the  plaintiff  or  defendant  is  stilted  on  the  record  to  sue  or  be  sued  shali 
not  m  any  case  be  considered  as  ia  issue,  unless  spedally  deiued. 

. 

PLEADINGS  IN   PARTICULAR  ACTIONS. 

L  AuumptU, 

] .  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pn>> 
missory  notes,  the  plea  of  non-assumpdt  shall  operate  only  as  a  denial 
in  fact  of  the  express  contract  or  promise  allqged,  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  by  lav. 

Ex,  gr.  —  In  an  action  on.  a  warranty,  the  plea  will  operate  ss 
denial  of  the  fact  of  the  warranty  having  been  given  upon  the  idlcged 
consideration,  but  not  of  the  broich  ;  and  in  an  action  on  a  policy  of 
insurance,  of  the  subscription  to  the  alleged  policy  by  the  defendaat, 
but  not  of  the  interest,  ot  the  commencement  of  the  risk  of  the  los^,  or 
of  the  alleged  compliance  with  warranties. 
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In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of 
an.v  express  contract  to  the  eroct  alleged  in  the  declaration,  and  of 
such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the 
effect  alleged,  but  not  of  the  breach. 

In  an  action  ofimiebUtUui  aaumpsU  for  goods  sold  and  delivered,  the 
plea  of  non^atsumptU  will  operate  as  a  denial  of  the  sale  and  delivery  in 
point  of  fiict  I  in  the  like  action  for  money  had  and  received,  it  will 
operate  as  a  denial  both  of  the  receipt  of  the  money  and  the  existence 
or  those  facts  which  make  such  receipt  by  the  defendant  a  receipt  to 
the  use  .of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the 
plea  of  nonrOMtumpsU  shall  be  inadmissible.  In  such  actions,  therefore, 
a  plea  in  denial  must  traverse  some  matter  of  fact ;  ex,  gr,,  the  drawing 
or  making,  or  indorsing,  or  accepting  or  presenting,  or  notice  of  dis- 
honour of  the  bill  or  note. 

3.  In  ever^  species  of  assumptU,  all  matters  in  confession  and  avoid<» 
ance,  including  not  only  those  by  way  of  discharge,  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on 
tbe  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded.  ICx,  p. 
Infancy  —  coverture — release  —  payment  —  performance  —  illegality 
of  consideration,  either  by  statute  or  common  law  —  drawing,  indors- 
ing, accepting,  &c.,  bills  or  notes  by  way  of  accommodation  —  set- off— > 

'  mutual  credit  —  unseaworthiness — misrepresentation — concealment — 
deviation — and  various  other  defences,  must  be  pleaded. 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  assured  may 
be  averred  thus :  —  **  That  A,,  B,,  C,  and  D.,  or  some  or  one  of  them, 
were  or  was  interested,**  &c. ;  and  it  may  also  be  averred,  that  the  in- 
surance was  made  for  the  use  and  benefit^  and  on  tbe  account  of  the 
person  or  persons  so  interested. 


IL  In  Covenant  and  Debt, 

!•  In  debt  on  specialty  or  covenant,  tbe  plea  of  non  eH  JaHwn  shall 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only ; 
and  all  other  defences  shall  be  specially  pleaded,  including  matters 
which  make  the  deed  absolutely  void^  as  well  as  those  which  make  it 
voidable. 

2.  The  plea  of  ml  debet  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ex- 
chanj^e  and  promissory  notes,  the  defendant  may  plead  that  '*  he  never 
w^  indebted  in  manner  and  form  as  in  the  declaration  alleged  ;  **  and 
such  plea  shall  have  the  same  operation  as  the  plea  of  wm^uumptU  in 
indebUatta  aaumpnt:  and  all  matters  in  confession  and  avoidance  shall 
be  pleaded  specially,  as  above  directed  in  actions  oiauumpnt, 

4.  In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory 
notes,  the  defendant  shall  deny  specifically  some  particular  matter  of 
fact  alleged  in  the  declaration,  or  plead  specially  in  confession  and 
avoidance. 
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IIL  Deiimme. 

The  plea  of  non  detimel  shaU  opente  as  a  denial  of  the  deCeotion  of 
the  gooda  by  the  defendant,  hut  not  of  the  plaintJiTa  propertj  thcreiB; 
and  no  other  defence  than  such  denial  shall  be  admissible  under  that 
plea. 

IV.  7»  Case. 

1.  In  actions  on  the  case,  die  plea  of  Not  gnflty  shall  operate  as  a 
denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  hare  been 
committed  by  the  defendant,  and  not  of  the  Acts  stated  in  the  indoce- 
ment;  and  no  other  defence  than  such  denial  shall  be  admissibie  onder 
that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  fiict  alleged  in  the  declaration.  Ex,  gr, — In  an  actkm  oa 
the  case  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an 
offensive  trade,  the  plea  of  Not  guilty  will  operate  as  a  denial  only  thai 
the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial 
of  the  plaintiff^s  occupation  of  the  house.  In  an  action  on  the  case  for 
obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  ob- 
struction only,  and  not  of  the  plaintifl^s  rignt  of  way ;  and,  in  an  actioii 
lor  converting  the  plaintiff*s  goods,  the  conversion  only,  and  not  the 
plaintiff^s  title  to  the  good«.  In  an  action  of  slander  of  the  plaintiiry  in 
his  office,  profession,  or  trade,  the  plea  of  Not  guilty  will  opmte  to  the 
same  extent  precisely  as  at  present,  in  denial  of  speakine  die  words,  of 
speaking  them  maliciously,  and  in  the  sense  imputed,  ana  with  reference 
to  the  plaintiff^s  office,  profession,  or  trade ;  but  it  will  not  operate  as 
a  denial  of  the  fact  of  the  plaintiff's  holding  the  office,  or  being  of  the 
profession  or  trade  alleged.  In  actions  for  an  escape,  it  will  operate  as 
a  denial  of  the  neglect  or  defimk  of  the  sheriff  or  his  officers,  but  not 
of  the  debt,  judgment,  or  preliminary  (MtKeedincs.  In  this  fbnn  of 
action  against  a  carrier,  the  plea  of  Not  guilty  will  operate  as  a  denial 
of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant  as  a  carrier  for  hne,  or  of  the  purpose  for  which  they  were 
received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially, 
as  in  actions  of  assumpsit. 

V.  In  TretpoMt, 

1.  In  actions  of  trespass  qwm  dtnmm/reffU^  the  close  or  place  in 
which,  &c.  must  be  desisnated  in  the  declaration  by  name  or  abuttals, 
or  other  description ;  in  railure  whereof  the  defendant  may  demur. 

8.  In  actions  of  trespass  quare  datuumfregU^  the  plea  of  Not  giuhy 
shall  operate  as  a  denial  that  the  defencfant  committed  the  trespass 
alleged  in  the  place  mentioned,  bnt  not  as  a  denial  of  the  pbintifrs 
possession  or  nght  of  possession  of  that  pfa^e,  which,  if  intended  to  be 
denied,  must  be  traversed  specially. 

3.  In  actions  of  trespass  de  bomia  atportaHs^  the  plea  of  Not  guilty  ahall 
operate  as  a  denial  of  the  defendant  having  committed  the  trespass 
aUeged,  by  taking  or  damaging  the  goods  mentioned,  but  not  of  the 
plaintiff's  property  therein. 
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4.  Where,  in  an  action  of  trespass  <juare  dautumfre^,  the  defendant 
pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  the  same 
plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distributivelv ; 
and  if  a  right  of  way  with  cattle  or  on  foot  only  shall  be  found  by  the 
jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the 
trespasses  proved  as  shall  be  justified  by  the  rignt  of  way  so  found, 
and  for  the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be 
so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clautum  /regit,  the 
defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle 
—  AT.  gr.  horses,  sheep,  oxen,  and  cows,  —  and  issue  is  taken  thereon, 
if  a  right  of  common  for  some  particular  kind  of  commonable  cattle  only 
be  found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect 
«f  such  of  the  trespasses  proved  as  shall  be  justified  by  the  right  of 
conunon  so  found,  and  for  the  plaintiff  in  respect  of  the  trespasses 
which  shall  not  be  so  justified. 

6.  And  m  all  aciumt  in  which  such  risfat  of  way  or  common  as  afore- 
said, or  other  similar  right  is  so  pleaded,  that  the  all^tions  as  to  the 
extent  of  the  right  are  capable  of  being  construed  distributively,  shall  be 
taken  distributively. 

Provided  nevertheless,  that  nothing  contained  in  the  fifth,  sixth,  or 
seventh  of  the  above-mentioned  general  rules  and  reflations,  or  in 
any  of  the  above-mentioned  rules  or  regulations  relatmg  to  pleading 
in  ])articu1ar  actions;  shall  apply  to  any  case  in  which  the  declaration 
shall  bear  date  before  the  fint  day  of  Easter  Term  next. 


REGUL£  6ENERALES. 
Drhuly  Tertity  1  Vidona, 

AMENDMENT  OF  PLEADING  RULES. 

Whereas  it  is  expedient  that  certain  rules  and  regulations  made  in 
Hilary  Term,  in  the  fourth  year  of  his  late  Majesty  King  William  the 
Fourth,  pursuant  to  the  statute  of  the  3  &  4  W.  4.  c  42.  s.  I,  should 
be  amended,  and  some  farther  rules  and  regulations  made  pursuant  to 
the  same  statute : 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  Michael- 
mas Term  next  inclusive,  unless  parliament  shall  in  the  mean  time 
otherwise  enact,  the  following  rules  and  regulation»,  made  pursuant  to 
the  sidd  statute,  shall  be  in  force :  — 

Ist.  It  is  ordered,  that  the  1 7th  and  19th  of  the  General  Rules  and 
•Rq^lations  made  pursuant  to  the  statute  3  &  4  W.  4.  c.  42.  s.  1.  be 
repealed,  and  that  m  the  place  thereof  the  two  following  amended  rules 
be  substituted ;  viz.  — 
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cxxm  the  sea  of  jf  raad  j  to  be  pad  to  the  pluadff :  And  tbe 

tertber  sars,  tiuit  tlK  pbiotif  has  noc  '■*«^^rH  dunages  (or, 
of  dc^  *'thM  ke  ocvcr  «v  iiirtarnl  to  tke  pbintir*)  to  m 

oC  &c^  m  mpect  of  tlie  onae  of 
actioQ  in  tbe  decjnsioo  Bentiooed.  («r,  *  ii  tke  intiodnctQry  ovt  of 
this  plea  BMstSooed,"*)  aod  ths  he  is  readr  to  Tcrify:  vbcreioie  he 
prars  juJjEiaent  if  tbe  phmrif  oi^ht  fiatber  to  — i«»«;i  bia  accioo 


voft  TVB  naiEvnjrrB  bcxb. 


ProcrtSMgt  hw  filmmfif  mflfr  aayia^  9f  wmmvy  mio  coari.]      The 
plamtifl^aftcr  dedverrof  a  pleaof  pajiMCBt  of  aKHiey  into  court,  shall 


be  at  UbertT  to  replr  to  the  smmt  by  aeeepcinc  the  son  9o  paid  into 

t  of  tte  ca  ^^ 


eourt  ID  full  aatfi^cdon  and  diaihaige  of  the  cause  of  actioa  in  respect 
of  vhicb  it  has  been  paid  in  ;  and  he  shall  be  at  Ubert  j  in  that  case  to 
tax  his  costs  of  suit,  md  in  case  of  noo^jinent  thereof  within  for^» 
cicfat  h<x2rs  to  sign  joJgmeui  lor  his  costs  of  suit  so  taxed  ;  or  the 
pbintiiroaj  reply,  ''that  be  has  snstsinrd  danniges  (or,  that  the  de* 
lendant  was  and  is  indebted  to  him,  as  the  case  nay  be),  to  a  greater 
amount  than  tbe  said  sum  ;*  and,  in  the  etenft  of  an  issue  thereon  being 
found  for  the  ilefaidant,  the  defendant  shall  be  entitled  to  judgment 
and  his  costs  of  suit. 

Gcmeral  Itsmt  iy  Simimte.]  It  is  further  offdeted,  that  in  every  case 
in  which  a  defendant  shall  plend  the  geneial  issue,  intending  togive  the 
special  matter  in  evidence  by  virtue  c€  any  act  of  paifiament,  he  sfasll 
insert  in  the  maigin  of  the  plea  tbe  words  **  br  statute,**  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act 
of  parliafflcnt ;  and  such  memorandum  shall  be  ioseited  in  the  maigio 
of  the  issue  and  of  the  Nisi  Frius  record. 


PaytmemU  crtSied  m  partkmian  tif  dtmtamd  need  aol  he  pleaded.]  Jn 
any  case  in  which  the  pimntiir(in  order  to  avoid  the  expense  of  a  pies 
of  payment)  shall  have  given  credit  in  the  particulars  of  his  demand  for 
any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  tbe 
plaintifl^  it  shall  not  be  necessary  for  the  defendant  to  plead  the  pay* 
ment  of  such  sum  or  sums  of  money. 


BiU  ^  ExcqMnu.  63S 

Rule  not  to  appfy  to  dmm  of  hakmee.]  But  this  rule  is  not  to  apply 
to  cases  where  the  plaintiff,  after  stating  the  amount  of  hif  demand 
states  that  he  seeks  to  recover  a  certain  balance,  without  giving  credit 
for  any  particular  sum  or  sums. 

Payment  m  rednuHkm  ofdamaget  or  debt  not  to  he  allowed,]  Payment 
shall  not,  in  any  case,  be  allowed  to  be  given  in  evidence  in  reduction 
of  damages  or  debt,  but  shall  be  pleaded  in  bar. 


APPENDIX-  —No.  n. 

SiU  €f  Exceptions. 

SEPARATE  from  the  record,  at  to  the  effect  of  evidence,  in  K,  B. 
{7^dd*t  Fomtt,  373.  5th  edU.) 

'        to  wit.    Be  it  remembered,  that  in  the  term  of in  the 

— ^—  year  of  the  reign  of  our  sovereign  lord  George  the  Third,  now 
king  of  the  united  kingdom  of  Great  Britain  and  Ireland,  &c,  came 

A.  i.  by his  attorney,  into  the  court  of  our  said  lord  the  king 

before  the  king  himself  at  Wegtnnntter,  and  impleaded  C.  Z>.  in  a  certain 
plea  of  trespass  on  the  case  upon  promises ;  on  which  the  said  A,  B. 
declared  against  him  that,  &c.  (set  out  the  declaration  and  other  plead-^ 
ings,  and  proceed  asjbllowt:}  And  thereupon  issue  was  joined  between 
the  said  A,  B.  and  the  said  C.  D.  And  afterwards,  to  wit,  at  the  sittings 
of  nigiprivt,  holden  at  the  Guildhall  of  the  city  of  London  aforesaid,  m 

and  for  the  said  cit^,  on  — ^  the day  of  — —  in  the year  of 

the  reign  of  our  said  lord  the  king,  before  the  right  honourable  Edward 
Lord  JSilenhoroughf  chief  justice  of  our  said  lord  the  kinc,  assigned  to 
hold  pleas  in  the  court  of  our  said  lord  the  king  before  the  king  him- 
self, Edufard  Law,  Esquire,  being  associated  unto  the  said  chief  justice, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
the  aforesaid  issue  so  joined  between  the  said  parties  as  aforesaid,  came 
on  to  be  tried  by  a  jury  of  the  city  of  London  aforesaid,  for  that 

purpose  duly  impanelled,  that  is  to  say,  E,  P,  of and  G.  H.  of 

,  &c.  (names  and  additiont  of  jury),  good  and  lawful  men  of 
the  said  city  of  London :  at  which  day,  came  there  as  well  the  .said 
A,  B,  as  the  said  C.  D,  by  their  respective  attornies  aforesaid  ;  and  the 
jurors  of  the  jury  aforesaid,  impanelled  to  try  the  said  issue,  being 
called,  also  came,  and  were  then  and  there  in  due  manner  chosen  and 
sworn  to  tr^  the  same  issue ;  and  upon  the  trial  of  that  issue,  the  coun- 
sel learned  in  the  law  for  the  said  A,  i,,  to  maintain  and  prove  the  said 
issue  on  his  part,  gave  in  evidence  that,  &c.  (here  set  out  the  evidence  on 
the  part  of  the  plaintiff,  and  afteruxxrds  that  on  the  part  of  the  defendant, 
and  then  proceed  as  follows :)  Whereupon  the  said  counsel  for  the 
add  C  D,  did  then  and  there  insist  before  the  said  chief  justice,  on  the 
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the  «id  fleveral  matters  so  produced  sad 

J(o(  the  aaid  C.  JD.  as  afioresaid,  were  suffi- 

^^ted  and  allowed  as  eridence,  to  entitle  tbe 

Pigment  of  ir      ^^^A'^^td  to  bar  the  said  A.  JS.  of  his  action  afnrcaairf ; 

such  payment  ^      ,  ^  '^^  the  said  C.  i>.  did  then  and  there  pray  the  said 

the  following      ^  ^  l^"^  ^^^^  ^^®  "^  matters  so  produced  and  givea 

x>  ^M^  CD.  to  be  evidence  in  finrour  of  the  said  d  D. 

^orm  <^     ^'J^^t^^  verdict  in  this  cause,  and  to  bar  the  said  A»  J9.  of 


/«  n  1      '^Mt^  *  ^^^  ^  ^^  ^  counsel  learned  in  the  law  of  die 
^  V^*       /vj^Sen  and  there  insist,  before  the  said  chief  justice,  that 
J    J?      ^^  W^"^'  sufficient,  nor  ought  to  be  admitted  or  allowed  to 
'^*  ^     <^^  ^*  -2).  to  a  verdict,  or  to  bar  the  said  A.B.  of  his  actkm 
the        i'^$o'^  ^®  "^  ^'^^  justice  did  then  and  there  declare  and  de- 
fu'       jS^^'nion  to  the  jury  aforesaid,  that  the  said  serend  matten 
c        f^jf^  ^^  given  in  evidence  on  the  part  of  the  said  CD. 
^^t  sufficient  to  bar  the  said  A,  B.  of  his  action  aforesaid,  and 
f^flatt  direction  left  the  same  to  the  said  jury ;  and  the  jury  albre- 
^(bea  and  there  gave  their  verdict  for  the  said  A.  B»  sod  Jt 
jf^tgos ;  whereupon  the  said  counsel  for  the  said  C,  D.  did  then  and 
f^on  the  behalf  of  the  said  C.  D.,  except  to  the  aforesaid  opinion  of 
SitM  chief  justice,  and  insisted  on  the  said  several  matters,  as  an  ab- 
^jate  bar  to  the  swd  action :  And  inasmuch  as  the  said  several  matters 
go  produced  and  given  in  evidence  on  tbe  part  of  the  said  C  2>.  and  by 
fiis  counsel  aforesaid  olgected  and  insisted  on  as  a  bar  to  the  actkm 
foresaid,  do  not  appear  by  the  record  of  the  verdict  aforesaid,  the  said 
^unsel  for  the  said  C  JD.  did  then  and  there  propose  their  albresaid 
exception  to  the  opinion  of  the  said  chief  justice,  and  rejpiested  him  to 
put  his  seal  to  this  bill  of  exceptions,  containing  the  said  several  mat* 
ters  so  produced  and  given  in  evidence  on  the  part  of  the  said  C.  2>.  as 
aforesaid,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided :  And  thereupon  the  said  chief  justice,  at  the  request  of  the  said 
counsel  for  the  said  C  2>.,  did  put  his  seal  to  this  bill  of  excqptioos, 
pursuant  to  the  aforesaid  statute  in  such  case  made  and  provided,  on 

the  said day  of——  in  the year  of  the  reign  or  his  present 

Majesty, 

BUI  ofexcepHtmi  to  be  tacked  to  tie  record^  aitoa  wUneu*s  bemg  bound 
to  answer  a  question  tending  to  dugrace  htm^  m  K,  B.  {Tiddts  Forwu, 
875.) 

After  the  end  of  the  issue,  and  award  of  the  venire  facias^  proceed  as 
follows  : 

Which  said  issue,  in  form  aforesaid  joined  between  the  said  parties 
afterwards,  to  wit,  at  the  sittings  of  vrnprsus^  holden  at  Weetmnuier  HtM^ 

in  and  for  the  county  of  HMdlesex,  on  —  the  —  dur  of ^  in 

the vear  of  the  reien  of  our  lord  the  now  king,  berore  the  r^t 

honourable  Edward  Lord  Ellenborongh^  chief  justice  of  our  said  lord 
the  kinff,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king 
before  me  kin^  himself,  Edward  Law,  Esquire,  being  assoctated  unto 
the  said  chief  justice,  according  to  the  form  of  the  statute  in  such  esse 
made  and  provided,  came  on  to  be  tried  by  a  jury  of  the  said  countv  of 
Middlesex,  for  that  purpose  duly  impanelled.    At  which  day  came  toov 
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the  sakl  A,  B.  as  the  said  C,  D,  by  their  respective  attornies 
^id  ;  and  the  jdrors  of  the  Jury  aforesaid,  impanelled  to  try  the 
A  issue,  being  called,  also  oame,  and  were  then  and  there  in  due 
manner  chosen  and  sworn  to  try  the  said  issue :  And  upon  the  trial  of 
that  issue,  one  E,  F.  was  produced  and  examined  upon  oath  as  a  witness, 
by^  the  counsel  learned  in  the  law  for  the  said  A.  B,  in  support  of  the 
isaid  action ;  and  upon  the  cross-examination  of  the  said  E,  F,  by  the 
counsel  learned  in  the  law  for  the  said  C  D,  the  said  E.  F,  was  asked 
by  the  said  last-mentioned  counsel  whether  he  had  not  been  imprisoned, 
ui)on  a  conviction  for  foreing  a  coal-meter's  ticket :  Whereupon  the 
Bfiid  chief  justice  then  and  there  interposed,  and  before  the  said  E,  F, 
had  ^ven  any  answer  to  the  said  question,  declared  and  delivered^  his 
optmon,  that  the  sud  E,  F,  was  not  bound  to  answer  the  said  question ; 
and  the  said  E.  F.  thereupon  then  and  there  refused  to  answer  the 
same :  And  afterwards,  at  the  said  trial,  the  said  chief  justice  in  sum- 
ming up  the  evidence  eiven  in  the  said  cause  to  the  jury  aforesaid,  did 
further  declare  and  deliver  his  opinion  to  the  said  jury,  that  the  said 
£.  F,'s  refusal  ta  answer  the  said  question  threw  no  manner  of  discredit 
upon  him  the  said  E,  F.;  and  the  jury  aforesaid  thereupon  then  and 

there  gave  their  verdict  for  the  said  A,  B.  and  Jt damages :  Wher^ 

upon  the  said  counsel  for  the  said  C  D,  did  then  and  there  on  behalf 
of  the  said  C.  D.  except  to  the  aforesaid  opinion  of  the  said  chief  justice, 
and  insisted  that  the  said  E.  F,  was  bound  to  answer  the  said  question, 
and  that  his  refusal  to  answer  the  same  was,  and  ought  to  be  considered 
bv  the  said  jury,  as  an  impeachment  of  his  credit :  Apd  inasmuch  as 
tne  said  several  matters  hereinbefore  mentioned  do  not  appear  by  the 
record,  &€.  (at  m  the  Uut.) 


APPENDEL  —  No.  IH 

Affidavit  to  put  pff  trial  on  account  of  absence  of  material  witness, 

(TidtFs  Forms,  SIO.) 

In  the  Kbgfs  Bench,  &c.  A,  B.  plaintiff, 

and 
C  D.  defendant. 

C.  2>.  of -^— ,  the  defendant  in  this  cause,  maketh  oath  and  saith, 
that  issue  was  joined  in  this  cause,  in  *— —  term  last  past,  and  that 
notice  was  given  for  the  trial  thereof  at  the  -^—  sitting  wiUiin  (or,  at 
the  sittings  after)  the  aaid  term :  And  this  deponent  further  saith,  that 
E,  F^  late  of  — ^,  is  a  material  witness  for  nim  this  deponent  in  the 
said  cause,  as  he  b  advised  and  believes,  and  that  he  cannot  safely  pro- 
ceed to  the  trial  thereofi  without  Che  testimony  of  him  the  said  E,  F. 
And  this  deponent  forther  saith,  that  in  consequence  of  the  notice  of 
trial  so  given  as  aforesaid,  he  this  deponent  caused  an  inouiry  to  be 
nude,  &c  (stating  the  nature  and  result  of  the  inquiry  made  e^er  the  wit^ 
HMt,  and  the  time  when  he  is  Hhefy  to  attend.) 

Sworn,  &c.  CD. 
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APPENDIX.  —  No.  IV, 
6  &  7  Vict.  c.  85, 

An  Act  far  impromng  the  Law  of  Evidence,  passed  22d  August,  1843, 

Whebeas  the  inquiry  after  truth  in  courts  of  justice  is  often  ob- 
structed by  incapacities  created  by  the  present  law,  and  it  is  desirable 
that  full  information  as  to  the  &cts  in  issue,  both  in  criminal  and  in  ctyil 
cases,  should  be  kud  before  the  persons  who  are  appointed  to  decide 
upon  them,  and  that  such  persons  should  exercise  their  judgment  on 
the  credit  of  the  witnesses  adduced  and  on  the  truth  of  their  testimony : 
Kow  therefore  be  it  enacted  by  the  Queen's  most  excellent  Miyesty,  bv 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temponlt 
and  commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  no  person  offered  as  a  witness  shall  hereafter  be 
excluded  by  reason  of  incapacity  from  crime  or  interest  from  ^ving 
evidence,  either  in  person  or  by  deposition,  according  to  the  practice  of 
the  court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  on  an^  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or 
criminal,  m  any  court,  or  before  any  judge,  jury,  sheriff*,  coroner,  magis- 
trate, officer,  or  person  having,  by  law  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath  or  solemn  affirma- 
tion in  those  cases  wherein  affirmation  is  by  law  receivable,  notwith- 
standing that  such  person  may  or  shall  have  an  interest  in  the  matter 
in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question, 
or  injury,  or  of  the  suit,  action,  or  proceeding  in  which  he  is  off*ered  as 
a  witness,  and  notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence :  provided 
that  this  act  shall  not  render  competent  any  party  to  any  suit,  action, 
or  proceeding  individually  named  in  the  record,  or  any  lessor  of  the 
plaintiff*,  or  tenant  of  prembes  sought  to  be  recovered  in  ejectment,  or 
the  landlord  or  other  person  in  whose  right  any  defendant  in  replerin 
may  make  cognizance,  or  any  person  in  whose  immediate  and  individusl 
behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in  part, 
or  the  husband  or  wife  of  such  persons  respectively :  provided  also, 
that  this  act  shall  not  repeal  any  provision  m  a  certain  act  passed  in 
the  session  of  parliament  nolden  in  the  seventh  year  of  the  reisn  of  bb 
late  Majesty,  and  in  the  first  year  of  the  reign  of  her  present  Miyesty,  in- 
tituled "An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills :" 
provided  that  in  courts  of  equity  any  defendant  to  any  cause  pending  in 
any  such  court  may  be  examined  as  a  witness  on  the  behalf  of  the  plain- 
tiff* or  of  any  co-defendant  in  any  such  cause,  saving  just  exceptions; 
and  that  any  interest  which  such  defendant  so  to  be  examined  may  have 
in  the  matter  or  any  of  the  matters  in  queSition  in  the  cause  shall  not 
be  deemed  a  just  exception  to  the  testimony  of  such  defendant,  but 
shall  only  be  considered  as  affecting  or  tending  to  affect  the  credit  of 
such  defendant  as  a  witness. 

3.  And  be  it  enacted,  that  nothing  in  this  act  shall  apply  to  or  affect 
any  suit,  action,  or  proceeding  brought  or  commenced  boore  the  passii^ 
of  this  act. 

4b  And  be  it  enacted,  that  nothing  IP  this  act  shall  extend  to  Scotland* 
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49.  Bingham  v.  Stanley  is  reported  in  2  Q.  B.  1 17 ,  and  is  recognised 
in  Honxi  v.  Siewarf,  4  M.  &  G.  295. 

59.  Cooper  v.  Biick  is  reported  in  2  Q.  B.  915. 

112.  Upon  an  issue  on  a  parish  modus  under  the  Tithe  Commutation 
Act,  6  &  7  W.  4.  c.  71.  8.  46.,  in  which  the  incumbent  was 
plaintiff,  and  one  of  the  landowners  was  the  defendant.  Wight- 
man  J.  admitted  other  landowners  and  farmers  as  competent 
witnesses  in  support  of  the  modus,  though  the  action  had  been 
brought  before  6  &  7  Vict.  c.  85.  came  into  operation.  Macartky 
V.  Nepean,  Dorchester  Spr.  At,  1844. 

157.  Agreements,  chargeable  with  1/.  stamp  duty  by  65  Geo.  3.  c.  184., 
are  now  liable  to  a  duty  of  2«.  %d,  if  stamped  within  fourteen 
days  after  the  making.  If  stamped  after  that  time  a  penalty 
of  KM.  is  payable.     See  7  Vict.  c.  81.  s.  5.,  and  Schedule. 

165.  Attree  v,  Ansamb,  2  M.  &  S.  88.,  was  overruled  by  the  court 
of  Q.  B.  in  7^  Com  Exchange  Company  v.  GiUitigham,  H.  T. 
1843. 

183.  Where  the  jury  find  for  the  defendant  on  a  special  plea,  they 
cannot  assess  damages  contingent  on  the  opinion  of  the  court 
as  to  such  plea,  unless  the  defendant  consents.  Kewton  v.  Hot* 
land,  1  M.  &  G.  644. 

190.  The  mere  introduction  of  the  names  of  the  parties  in  an  agreement, 
which  shews  on  the  face  of  it  that  the  parties  intended  to  com- 
plete  it  by  signature,  is  not  a  compliance  with  the  Stat.  Frauds* 
HvbeH  V.  Tralume,  3  M.  &G.  743. 

255.  The  2  Geo.  2.  c.  23.  as  to  attornies  has  been  repealed,  and  other 
provisions  substituted,  by  6  &  7  Vict.  c.  73.  s.  37. 

375.  Where  the  plaintiff  goes  into  evidence  of  the  falsity  of  a  libellous 
statement  in  order  to  increase  damages,  the  defendant  may 
shew  the  truth  of  it,  though  there  is  no  special  plea.  Brcum  v, 
Croome,  2  Stark.  297. 

883.  In  Bichards  v.  Bichards,  Bodmin  Sp.  As.  1844,  where  the  slan" 
derous  words  imputed  to  the  plaintiff  that  he  had  been  no- 
toriously guilty  of  an  indictable  offence^  Cresswell  J.,  after 
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confinring  with  \llglitiimn  J.,  admitted  proof  of  nimoun  pub- 
licly current  in  the  neighbourhood  of  the  piaintifT's  residence 
before  the  uttering  of  the  words  in  mitigation' of  damages,  diough 
there  was  no  special  plea.  But  the  learned  judse  stated  that 
in  Hardy  v.  AUxanderp  dted  in  the  text,  the  evidence  had  been 
admitted  tub  tUcntio, 

567.  The  effect  of  the  general  issue,  where  that  plea  is  giTen  by  statate^ 
remains  exactly  the  same  as  before  the  new  rules  of  pleadings 
and  is  not  confined  to  the  peculiar  matters  of  defence  given  by 
the  statute.    Mots  v.  Clifton^  11  A.  &  E.  631. 
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Abakdonmkiit  : 

when  neceteary  in  order  to  constitute  a  total  loss,  245. 
what  leas  is  neeessarjr  to  justify,  id, 
effect  o^  id. 

when  there  may  ba  a  total  loss  without,  id, 
may  be  by  parol*  must  be  certain,  id. 
notice  a€,  must  be  given  in  a  reasonable  time^  id. 
party  jointly  interested  may  give  notice,  «L 
AvAzaMiMT : 

non-joinder  of  plaintilT  in  actions  ex  delietOt  matter  of  plea  in,  63. 
of  defendant  in  ditto  not,  id. 

unless  parcener,  joint-tenant,  or  tenant  in  common  of 
land  sued  in  respect  thereof  id. 
which  party  begins,  178. 
evidence  upon  pleas  in,  303. 

plaintiflTmust  prove  amount  of  damage,  id. 
on  plea  of  non-joinder  of  co-oontractor,  id. 

alterations  in  by  stat.  3  &  4/W.  4.  c.  48.,  id. 
infiint  co-contractor  must  not  be  joined,  id. 

if  non-joinder  pleaded,  infancy  may  be  replied,  id 
plaintiff  must  not  take  issuer  id. 
co-contractors  not  general  partners,  303. 
partners,  id. 

it  must  be  shewn  that  plaintiff  knew  he  was  dealing  with 

partnership,  id. 
letters  fiom  one  partner  promising  payment,  conclusive 
against  plea,  though  others  abroad,  id. 
cases  in  which  either  one  or  several  may  be  sued,  tdL 
competency  of  witnesses,  id, 

party  not  joined  competent  for  plaintiff^  id. 
^fmtgn  whether  for  defendant,  id. 
his  declarations  before  action    admissible  for  de* 
fondant,  id. 
plaintiff  may  shew  that  action  against  party  not  joined  is  barred 

by  the  stat  of  limitations,  id.  315. 
plea  of  non-joinder  taken  away  in  actions  sgainst  csrrien  by 

stat.  1  W.  4.  c  68.  s.  5.  364. 
plea  of  non-joinder  of  other  tenants  in  common  in  oovmanty 
396. 
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joint-tenancy,  or  tenancy  in  common  of  plaintiflr  in 

q,  e.f.  must  be  pleaded  in  abatement,  490. 
non-joinder  of  another  executor  a<  plaintiflT  must  be  pleaded 

in  abatement,  578. 
where  plaintiff  met  half-hundred  instead  of  hundred,  591. 
AaaaBTiATioMs : 

intelligible,  will  not  Titiate  an  attorney's  bill,  255. 
**  Absxmt^o  HiMSKLr  :** 

when  an  act  of  bankruptcy,  534,  535.     See  Ad  of  Baakn^qf^ 
Abstxact  : 

vendor  must  be  prepared  to  rerify,  194. 
Abuttals  : 

proof  oC  in  trespass  q.  e.  /,  487. 
varianoe  in,  how  taken  advantage  of,  487.  491, 
AccxrTANCX : 

of  tenant,  what  amounts  to,  198,  199. 
of  offer,  contract  binding  firom  time  of,  269. 

of  goods  within  the  statute  of  frauds,  878.  tt  $eq.    See  Fraudt^  Siaimit  ^ 
of  lease,  by  assignees  of  bankrupt,  &e.,  what  amounts  to,  396. 
AccKFTAiicx  of  Bill  of  Exchanox: 
variance  in  statement  of,  205. 

of  date  of,  66. 
of  inland  bill  must  be  in  writing,  205. 
word  **  accepted**  sufficient  without  signature,  itL 
in  blank,  206. 

of  foreign  bill  may  be  by  parol,  id, 
or  by  collateral  writing,  id. 
what  amounts  to  such  acceptance,  id, 
cannot  be  of  non-existing  bill,  id. 

by  procuration  witliout  authority,  acceptor  not  liable,  id. 
absolute  or  conditional,  id. 
general  or  fecial,  id. 
general,  not  necessary  to  aver  or  prove  presentment,  id.  207. 

aliter,  if  special,  207. 
how  proved,  id. 

by  several,  not  partners,  handwriting  of  all  must  be  proved,  id, 
by  one  of  several  partners  in  name  of  firm,  partnership  and  ac- 
ceptor's handwriting  must  be  proved,  til 
by  partner  in  name  of  firm  slightly  diflfering  from  real  name,  id, 
of  partner,  when  it  binds  firm,  id, 
of  director  of  joint-stock  company,  id, 
of  agent,  id, 

with  sanction  of,  but  not  by,  wife  of  party,  insufficient,  id.  206. 
acknowledgment  of  handwriting,  promise  to  pay,  or  part  payment,  dia« 

penses  with  proof  of,  id. 
acknowledgment  by  one  of  several  acceptors,  not  partners,  not  evidenca 
against  the  rest,  id. 
aiiier,  if  partners,  id, 
when  acceptor  precluded  from  setting  up  forgery  of,  id, 
admitted  by  notice  to  produce,  in  which  the  bill  was  described  aa 

accepted  by  the  defendant,  id, 
identity  of  acceptor,  id, 

existence  of  evidence  o^  a  question  for  the  judge,  id, 
sufficiency  of  evidence  o^  a  question  for  the  jury,  id« 
effect  of,  in  accrediting  the  drawing,  id. 
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admits  dnwei^s  haodwriting  and  procurationy  208. 

and  correctness  of  description,  and  ability  to  draw,  itU 
but  not  indorsements,  209. 
when  evidence  under  common  counts,  208. 
when  payee  is  drawer,  id.,  211. 
not  between  parties  not  immediate,  208. 

unless  there  be  an  express  promiite  to  pay,  id, 
acknowledgment  evidence  under  an  account  stated,  id, 
eflfect  of  payment  into  Court  on  money  count,  til,  209. 
proof  o(  unnecessary  in  action  against  indorser,  222. 
no  good  petitioning  creditor's  debt  on  exchange  of  acceptances,  529. 
AccxFToa : 

effect  of  giving  time  to,  229. 
when  a  competent  witness,  231. 

evidence  in  actions  against,  205.  ei  seq.     See  Aeeeptamet, 
if  not  to  be  found,  214. 
informal  presentment  by  defiuilt  of,  id, 
foreign,  notice  of  dishonour  to,  217. 
how  discharged  from  liability,  228. 
Accidxnt: 

excuse  for  not  presenting  a  bill,  214. 
in  driving,  an  excuse  in  actions  for  negligence,  S53.  357. 
carrier  liable  for  accidental  fire,  359. 
when  a  defence  in  action  for  assault,  470.  475. 
AccoMMooATiON  AccxrToa : 

giving  time  to^  does  not  discharge  the  drawer,  229. 
may  recover  costs  of  action  defended  at  request  of  drawer,  289. 
Accommodation  Bill: 

where  no  effects,  notice  of  dishonour  unnecessary,  220.     See  Effects. 
bill  made  payable  at  drawer's  may  be  presumed  to  be,  226. 
indorsee  for  value,  with  notice,  may  recover  on,  id, 
accommodation  acceptor  not  discharged  by  release  to  aocommodation 

drawer,  229. 
set-off  in  ease  of,  329. 
Accoan  and  SATisPAcnow: 

necessary  to  discharge  written  contract  after  breach,  16. 
a  defence  in  assumpsit,  804. 

cannot  be  given  in  evidence  under  the  general  issue  in  assumpsit,  id, 
acceptance  in  satisfection,  and  receipt  by  plaintiff  must  be  shewn,  id, 
bill  received  in  satisfecdon,  but  not  accepted  in  discharge,  id. 
lapse  of  time  not  evidence  of  special  contract  performed  by  way  of,  id, 
proof  of,  in  actions  for  defematiofi,  382. 
Accouirr : 

presumptive  evidence  of  having  accounted,  21. 
paper  ascertaining  amount  of,  requires  award  stamp,  161« 
when  it  requires  a  receipt  stamp,  172. 
Accoumtamt : 

entries  of  receipts  by,  admissible,  35* 
Account  statxd: 

compulsive  admisnon  not  evidence  o^  37. 

attorney's  bill  cannot  be  recovered  on,  without  proof  of  delivery,  257. 

assumpsit  on,  300. 

acknowledgment  must  be  absolute,  id, 

an  attempt  to  purchase  peace  not  an  acknowledgment,  id, 

entry  in  bankrupt's  examination  of  certain  sum,  evidence  of,  id. 
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90  oral  ftdmiHions  of  debt  for  goods  told,  300. 
agreement  by  member  of  company  to  pay  bill,  id, 
pLuntiflT  must  prove  precise  sum  due,  id, 

but  not  particular  items,  id, 
promise  to  pay  third  party's  debt  without  oonsideratioD,  a  delenct^ 

id, 
may  ba  maiotaincd  on  balance  struck  after  diasolution  of  part- 

nership,  id, 
may  be  with  plaintiiTs  wife,  301. 
not  with  defendant's,  id, 

unless  proved  to  be  his  agent,  id, 
not  by  casual  conrersation  with  strangers,  id, 
wemble,  not  conclusive,  id, 
admits  particular  character,  id, 
promissory  note  unstamped  inadmissible  on,  id, 

if  admitted  is  evidence  oC  id, 
shews  cause  of  action  did  not  accrue  till  payable^ 

id, 
payable  on  contingency  not  evideoee,  itL 
must  be  stated  before  action  brought,  id, 
offer  of  cognovit,  after  action  brought,  not  evidence  o(  id, 
evidence  on  one  accounting  only,  id, 

unless  second  accounting  a  mere  correction,  id, 
award  evidence  on,  where  submission  not  by  bond,  id, 
valuation  of  appraisers  admissible  on,  id, 
infimt  not  liable  on,  uL,  319. 
aembU,  not  within  Lord  Tenteiden*s  act,  9  Geo.  4.  c  14.  310. 

ACKNOWLBOGMXNT  I 

when  it  requires  a  stamp,  IGOi  178. 

not  if  it  does  not  amount  to  an  agreement,  160.  173. 
distinction  between  acknowledgments  and  receipts,  178. 
of  handwriting,  by  acceptor  of  bill,  dispenses  with  proof  of  aeceptance, 
808. 

so  with  proof  of  indorsements,  as  against  indorser,  809. 
of  liability  by  drawer  of  bill,  escuses  notice,  Saa 
proof  of,  in  action  on  account  stated,  300.     See  Aeetmmi  $taied, 
to  take  a  case  out  of  the  statute  of  limitations  must  be  in  writing,  314. 

See  LimiiaHoug,  Stahde  of, 
of  rent  due,  evidence  of  tenancy  from  year  to  year,  419. 
AcQurrTAL : 

minutes  of,  evidence  on  trial  before  same  court,  sitting  under  same  ooai« 

mission,  73. 
of  co-defendant,  for  the  purpose  of  making  him  a  witness,  when  it  may 

betaken,  118. 
verdict  of,  in  action  for  penalties  of  usury  on  bond,  adnussible  in  action 

on  bond  between  same  parties,  134^ 
effect  of,  in  Exchequer,  on  seizure,  1 39. 
proof  a£,  in  action  for  malicious  prosecution,  385,  386. 
Act  of  BANKaupTcr: 

assignment,  operating  as,  no  breach  of  covenant  not  to  assign,  398. 
Stat.  6  Geo.  4.  o.  16.,  538. 

sec.  3.  departing  the  realm,  &c.,  id, 

sec  4.  anignments  to  trustees,  &c.,  id, 

sec.  5.  arrested  or  committed  to  prison,  &c.,  id, 

sec  6.  and  7.  declaration  of  insolvency,  533. 

sec.  8.  trader  compounding  after  docket  struck,  id. 
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sec  10.  and  11.  tnden  haviog  privilege  of  parliament,  533. 
act  must  be  within  twelve  months  before  fiat,  id, 
concerted,  will  support  fiat^  id, 
departing  the  realm,  id, 

must  be  with  intent  to  delay,  id, 

what  is  evidence  of  such  intent,  534. 
dedarations  made  on  letters  written  by  trader  during  the 
continuance  of  the  act  admissible,  id, 
going  to  Ireland  is  departing  the  realm,  id, 
departing  from  dwelling-house,  id, 

actual  delay  of  cr^tors  need  not  be  proved,  id, 
equivocal  act  a  question  for  juryt  id, 
departing  from  temporary  dwelling  sufficient,  id, 
declarations  evidence  of  intent,  id, 

declaration  that  he  departed  to  avoid  writ,  is  evidence, 
without  proof  of  writ,  debt,  or  creditor,  id, 
"  otherwise  absenting  himself,**  id, 
what  acts  amount  to,  id.,  535. 
absence  from  regular  place  of  business,  535. 

mere  fiulure  to  keep  appointment  insufficient,  id, ,  ted  quart, 
immaterial  whether  creditor  delayed,  id, 
**  begin  to  keep  his  house,**  id, 

actual  denial  of  creditor  need  not  be  proved,  536. 
by  bankers  residing  at  their  bank,  id, 
mere  direction  to  deny,  insufficient,  id, 

unless  followed  by  actual  denial  or  other  act,  id, 
trader  secreting  himself  at  house  of  friend,  id, 
denial  by  third  person  in  hearing  of  trader  sufficient,  without 

previous  order  of  denial,  id, 
evidence  to  shew  that  denial  was  not  with  intent  to  delay 
creditors,  id, 
^udulent  conveyance,  &c.  537. 

to  constitute  fraudulent  delivery  of  goods,  it  must  be  in  the 

nature  of  a  gift  or  transfer,  id, 
creditor  privy  to  fraudulent  deed  cannot  set  it  up  as  an  act  of 

bankruptcy,  id, 
conveyances  fraudulent  at  common  law,  or  under  the  stat. 
13  Elis.  c.  5.,  id. 
conveyance  fraudulent  against  the  policy  of  the  bankrupt  law,  tcL 
of  off  trader's  property,  an  act  of  bankruptcy,  id, 
immaterial  that  there  was  no  intent  to  delay,  id, 
though  given  for  just  debt,  and  under  arrest  at  suit  of 

creditor,  id, 
and  though  to  trustee  for  the  benefit  of  all  his  creditors, 

538.    • 
colourable  exception  of  part  of  his  effects  will  not  make 
assignment  good,  id, 
of  so  much  of  stock  as  disables  him  from  carrying  on  hb 
business,  id, 

party  setting  up  act  of  bankruptcy  must  prove  such  dis- 
ability, id, 
assignment  for  valuable  consideration,  not  firaudulent,  id, 
of  part  of  trader's  property  not  per  *e  evidence  of  fraud,  539. 
unless  made  in  contemplation  of  bankruptcy,  id, 
proof  of  embarrassments  not  conclusive  evidence  of  con- 
templating bankruptcy,  540. 
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what  amounts  to  a  fraudulent  preference,  54a 
lying  in  prison,  548. 

does  not  relate  to  first  day  of  imprisonment,  idL 
must  be  for  legal  debt,  id. 

penalty  to  crown  sufRcient,  id, 
time  of  commencement  of  imprisonment,  id, 

in  case  of  escape  and  return,  id, 
arrest,  &c.,  bow  proTed,  id, 

lying  in  prison,  how  proved,  54S. 
filing  petition  to  take  the  benefit  of  the  insolvent  act,  id, 
filing  an  aflSdavie  of  debt,  id, 
evidence  of,  under  5&6  Vic  c  12S.,  id. 
what  shall  be  notice  o^  56 J,  568. 
Act  Book: 

proof  of  probate  and  letters  of  administration,  81. 
Action  : 

proof  of  commencement  of,  857,  258.  409.     See  Commencement, 
form  (d,  476. 

case  or  trespass  for  false  imprlsoment,  id. 
case  or  trespsss  for  injuries  in  driving,  &c.,  478. 
Acts  or  Paeliamemt: 

how  proved,  73.     See  Parliameni.   ' 
variance  in  description  of,  65.     See  Vananee* 
preamble,  eflTect  of,  1352. 

AlMDDICAtlOH: 

of  Bankruptcy,  to  be  entered  of  record,  544. 
Adjustment  : 

proof  and  efilect  of,  in  actions  on  policies,  344.  247. 

only  primd  facie  evidence  against  underwriter,  244. 

opened  by  fraud,  id. 

exempt  £^om  stamp,  id. 
Administration  : 

letters  of,  bow  proved,  81. 

by  letters  themselves,  or  exemplification,  id, 
by  book  of  acts,  tdL 

or  examined  copy,  id, 

jurisdiction  of  Ecclesiastical  Court  in  grant  o^  142.       See  Eedeeiastieal 
Cowi. 

relates  to  intestate's  death,  448. 

letters  oC,  when  void  or  only  voidable,  576,  577. 
ADMiNisTEAToa :     See  Executor, 

effect  of  pleading  the  general  issue  in  action  by,  49. 

not  liable  in  use  and  occupation,  when  he  has  offered  to  give  up  unpro- 
fitable tenancy,  801,  802.,  aed  qtutre. 

bill  accepted  by  intestate  roust  be  presented  to,  213. 

notice  of  dishonour  of  bill  to,  216. 

cannot  sue  for  breach  of  promise  of  marriage,  253. 
unless  personal  estate  damaged,  id. 

set-off  in  action  by  or  against,  329. 

evidence  in  ejectment  by,  443. 

when  property  of  intestate  vests  in,  tU,  507. 

evidence  in  actions  by  and  against.     See  Executor. 

inventory  exhibited  by,  when  evidence  of  assets,  580. 
Admiraltt,  Cooet  of :    ' 

proceedings  of^  how  proved,  79. 
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effect  of  aenteoee  of,  on  questions  of  prise»  142, 
of  condemnation,  conclusive,  ieU 
so  of  foreign  court,  id, 

aKier,  if  sitting  in  contravention  to  the  lav  of  nations,  id 
of  GondemnaUon,   on  ground  that  property  u  not  neutral,  con- 
clusive of  that  fiut,  id, 
of  condemnation,  as  •*  good  and  lawful  prize^**  id, 

ambiguous,  may  be  examined,  id, 
of  condemnation,  on  ground  of  exports  reguladons,  not  conclusive, 

ground  of  condemnation  must  appear  on  face  of  sentence  to  be 
conclusive,  id, 

of  foreign  court,  liabihly  to  damages  under,  not  a  lose  by  perils  of 
the  seas,  240. 


not  evidence  of  a  loss  by  capture,  342. 
Admissions  : 


by  parol,  evidence  against  party  making  them,  though  relating  to  con* 

tents  of  written  instrument,  2, 
of  bankrupt,  parol  evidence  o(  13. 
of  bond  debt,  effect  of,  21. 

effect  of  in  general,  and  when  they  operate  as  an  estoppel,  87. 
before  arbitrator,  adqiissible,  tdL 

so  offer  of  specific  sum,  unless  confidential,  id, 
compulsory,  id, 

admissible,  though  compulsion  iUegally  exercised,  id, 

in  answer  in  Chancery  to  hill  filed  by  a  stranger,  id,  1 89. 

in  examination  before  commissioners  of  bankrupt,  87. 

by  witness  in  court,  id, 

on  process  before  House  of  Commons,  «t 

not  evidence  of  account  stated,  id, 
by  defendant,  that  his  trade  is  a  nuisance,  when  not  conclusive,  id, 
implied,  from  lying  by,  and  suffering  act  to  be  done,  38. 

by  insolvent,  by  non-insertion  of  debt  in  sebedole,  id, 
in  letters,  evidence  without  producing  those  to  which  they  wer«  an- 
.  swerB,tdL  ' 

of  pjrty  to  record,  evidence  against  himself;  though  relating  to  contents 
of  written  instrument,  id  o  -e      w  *«►«« 

parol,  of  debt,  id, 

of  lessor  of  plaintiff  in  ejectment,  that  he  bad  assigned  lease,  id 
notice  of  dinolution  signed  by  partnen,  id!.  . 
with  regard  to  matters  of  record,  tdL 
presuijMd  from  silence,  id, 

but  depodtiom  of  a  witness  not  evidence  as  admissions  against 
party  who  did  not  cross-examine,  id, 
of  aasignees  of  b«ikrupt  made  before  their  appointment,  89. 
by  receipts,  id, 

in  deed  coneiiirive,  id, 

unless  recitals  shew  money  not  paid,  id, 
indoned  on  deed  not  conclusive,  id, 
not  noder  seal  not  conclusive,  id, 

vnless  in  full  of  aU  demands  with  knowledge  of  all  ftcts,  id. 
m  policy,  of  premium,  conclusive,  til. 

unless  there  has  been  fraud,  id, 
by  agent,  how  it  binds  him,  id, 
implied  finom  the  acto  of  tlie  party,  id. 
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plaintiff's  title  to  sue,  39. 
oharaeter  in  whieh  he  sues*  id. 

in  whieh  defendant  is  sued,  id. 
when  conelusiTe,  40. 
dealing  with  party  in  such  character,  id 
libelling  him  in  sueh  character,  id 
proof  of  defendant's  offioeby  Ills  actions,  td,  571. 
payment  of  tithes  to  plaintiff,  eTidence  against  parishioners  of 

plaintiff's  title,  4a 
subscription  of  paper  as  witness,  not  eridence  of  admission  of  con- 

tcnta,  id 
advertising  property  as  that  of  a  bankrupt,  id 
affidavit  stating  that  party  is  a  bankrupt,  id 
a  bankrupt  petitioning  ibr  his  discharge,  id. 
by  bankrupt  to  third  person,  not  conclusive  in  action  against  ss- 
signees,  id 
'  not  eonelosive  by  surrendering,  kL 

nor  by  application  to  commissioner  to  appoint  official  assignee, 

id 
proof  of  debt,  not  conclusive  of  bankruptcy  against  creditor,  id. 
by  trustees,  or  persons  not  parties  to  suit,  but  interested,  id 
by  party  on  record,  id 

by  party  to  whom  money  is  conditioned  by  bond  to  be  paid,  id 
by  owner  of  ship  in  action  by  master,  id 
by  party  really  interested,  id 
by  party  interested  in  policy,  id 

where  his  interest  is  not  co-extensive  with  that  of  party  on 
record,  41. 
by  rated  inhabitants  on  appeals,  id 

by  parties  who  have  indemnified  sheriff  in  action  against  latter,  id. 
of  party  for  whose  benefit  plaintiff  sues  on  a  bill,  id. 
of  party  ibr  whose  benefit  deed  detained,  id 
of  party  fiom  whom  overdue  bill  was  received,  id 
of  joint-contractor  not  Joined,  id 
of  co-trespassers,  in  actions  for  tort,  generally  evidence  against  them- 
selves only,  id 
so  in  actions  ex  coiUnutUf  unless  common  interest,  id, 
by  one  of  several  trustees,  id. 
individual  of  corporate  body,  id 
by  guardian,  and  proehein  amy,  id 
inadmissible  against  infant,  id. 
by  officer,  in  action  by  corporation  for  disturbance  in  exercising  officr, 

id 
by  trustee  against  eewtui  qu9  tnut,  id. 
by  agents,  id.     See  AgenU, 
by  partner,  48.     See  Partmer. 
by  wife,  43.     See  Wife. 
by  counsel  or  atloniey. 

by  counsel  in  conduct  of  case,  44. 

of  fiict  in  order  to  support  one  issue,  id 
of  iaet  from  which  client's  possession  of  a  document  may  be 
presumed,  id 
special  case  signed  by  counsel,  tcf. 
by  attorney  for  the  purpose  of  a  cause  admissible,  id. 
as  <^  handwriting  of  witness,  id 
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oUteTf  if  made  in  ooune  of  oonverution,  44. 
that  he  is  attorney  on  the  record  sufficient  proof  of  agency,  id. 
inadmissible  where  made  before  action  brought,  id, 
admission  by,  may  be  used  on  new  trial,  45. 

though  retracted,  id, 
party  not  released  from  obligation  to  admit  document  under 
rule  H.  T.  4  W.  4.  by  slight  misdescription,  id. 
as  original  lease  described  as  counterpart,  id. 
consequence  of  refusal  of  party  to  make  admissions  according 
to  order,  id» 
by  payment  of  money  into  court,  id.     See  Payment  of  Monty  into  Court. 
by  recital,  47.     See  Rtc'dal 
on  the  record,  48. 

cannot  be  disprored,  id. 

on  one  of  several  issues  not  admission  on  others,  id. 

on  plea  held  bad  on  demurrer,  not  evidence  on  another  issue*  id. 

when  money  paid  into  court  on  one  of  two  inconsistent  special 

counts,  id. 
matter  pleaded,  and  not  denied,  admitted,  id. 
in  replevin,  id. 

efifect  of  want  of  plea  of  non  tttfaehan  in  covenant,  id. 
fiwt  admitted  in  pleadings  not  on  same  footing  as  if  proved,  49., 

aed  qtutrt. 
immaterial  allegations  not  admitted  by  mm  ataumpntf  id. 
general  issue  in  action  by  executor,  when  it  admits  plaintiflTs  title 
id.,  575. 
admita  marriage  in  action  by  husband  and  wife,  49. 
admits  such  title  only  as  stated  in  declaration,  id, 
pica  of  payment     See  Patymemt. 
plea  of  tender.     See  Tender. 
new  assignment,  effect  of,  49. 
making  and  indorsement  of  promissory  note  admitted  by  replication 

of  Stat,  of  limitations  to  plea  of  set-off,  id. 
e{[ect  of  traverse  in  rejoinder  of  immaterial  fact  in  replication,  50. 
by  confession  and  avoidance  distinguished  from  implied  admission 

by  traverse  of  another  feet,  id. 
demurrer  to  bill  in  equity,  effect  of,  id. 
judgment  by  default,  admits  cause  of  action,  id. 
so  also  demurrer,  id. 

aUter,  plea  in  discontinued  action,  id. 
effect  of  plea  to  an  indebitatus  count  as  to  a  precise  sum,  id. 
whole  admission  must  be  taken  together,  50.  34  5. 

if  answer  in  Chancery  read,  defendant  may  require  bill  to  be  read, 

50.  77. 
assertion  of  party  in  conversation  given  in  evidence  against  him,  50. 
distinct  entries  cannot  be  read  under  right  to  read  the  whole,  id. 
nor  part  of  bankrupt's  examination,  id. 
by  infamous  witness  does  not  excuse  proof  of  conviction,  105. 
of  client,  when  proveable  by  attorney,  134. 

parol,  of  debt,  may  be  proved,  though  unstamped  admisuon  given,  154. 
of  money  due  on  bill  in  defendant's  possession,  S03. 
of  acceptor's  handwriting,  admission  of  acceptance,  206. 

not  of  indorsements,  309. 
by  one  partner,  binds  firm,  308. 
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of  fraud,  in  aetioiM  oo  billa  or  notei,  S9  m  to  put  pkuntiff  on  proof  of 

considentioo,  225. 
of  defendant,  evidence  of  wananty  In  aetion  on,  949. 
oral,  of  debt  for  goods  lold,  evidence  of  account  Mated*  900. 
promissory  note  unstamped,  not  evidence  of  admiasion  under  aocouot 

stated,  301. 
of  publication  of  libel,  869. 
of  parol  lease,  418. 

by  tenant,  of  period  of  cooimeneement  of  tenancy,  eonelvsive,  4S3, 4S4. 
of  disclaimer,  when  sufficient  to  determine  tenancy,  4S9. 
of  marriage,  in  action  for  adultery,  460i 
by  bankrupt,  before  bankruptcy,  admissible  to  prove  pctttioDing  creditor's 

debt,  588. 
proof  of  title  of  assignees,  wben  dispensed  witb  l»y,  549. 
of  bankrupt,  evidence  of  act  of  bankruptcy,  tdL,  564. 
by  executor,  of  debt  of  testator,  not  evidence  of  assets,  581 . 
by  undersberiff  or  bailiff,  60S.  611. 

of  debt  by  debtor,  before  escape,  admissible  to  prore  debt  in  neCion  againtt 
sheriff  for  escape,  6ia 
AoMrrTAiicx : 

heir  or  grantor  of  reversion  of  copyhold  need  not  prove  admittance  in 

ejectment  against  stranger,  44a 
devisee  must,  id. 
under  4  &  5  Vic  c.  95. »  id. 
of  tenant  for  1i&»  admitianoe  of  remainder-man,  id, 
title  of  surrenderee  incomplete  before,  id, 

title  has  reference  to  surrender  against  all  but  the  lord,  mL 
unadmitted  heir,  devisee,  &c.,  may  devise,  id. 
proof  of  surrender  and  admittance^  Id. 
Adultkbt  : 

declarations  of  wife  as  to,  44. 

husband  not  liable  for  goods  supplied  to  wife,  after  elopement  or  dis- 
missal for,  876.     See  Wifs. 
but  liable  after  divorce  for  adultery  in  bima^  if  alimonjF  not  paid, 
id. 
evidence  for  plaintiff  in  trespass  for,  460i 
proof  of  marriage,  id. 

strict  evidence  requisite^  id. 

admission  of  defendant  whether  sufficient,  id* 

by  examined  copy  of  roister,  id. 

but  parties  must  be  identi6ed,  id. 
by  person  present,  without  proof  of  registration,  license,  or 

banns,  id. 
of  marriage  in  a  chapel  pursuant  to  86  Geo.  8.,  and  the  late 

statutes,  id. 
provisions  of  4  Geo.  4.  c.  76. >  as  to  publication  of  banna,  461. 
of  Jews  and  Quakers,  id. 
in  Scotland,  Ireland,  and  abroad,  id. 

in  chapel  of  English  ambassador,  468» 
of  British  subjects  in  cc^onies,  id. 
under  6  &  7  W.  4.  c.  85.,  id, 
proof  of  the  adultery,  463. 

not  necessary  to  prove  direct  feet*  id. 
acts  of,  may  be  given  in  evidence  though  move  than  iiz  yeais  ham 
elapsed,  and  tlie  statute  is  pleaded,  id. 


INDEX.  •  649 

AouLTBRT —  (eottHnued) 

ooikfenioiM  of  wife  not  evidence  of,  fix  hutbend,  463. 
evidence  in  aggravation,  id, 

declarations  of  wife  admisiible  to  prove  terras  of  intercourse  with 

husband,  u£,  464. 
settlement  and  provision  for  children,  464. 
amount  of  defendant's  property  inadmissible,  id, 
defence,  id, 

evidence  to  disprove  marriage,  id, 
no  due  publication  of  banns,  id, 

where  they  are  published  in  wrong  names  of  parties,  id, 
evidence  of  residence  unnecessary,  465. 
evidence  that  the  parties  lived  separate,  id, 

in  what  cases  it  is  a  defence,  id, 
evidence  of  plaintiff*s  misconduct,  466. 
husband's  privity  a  bar,  id. 

how  far  profligate  conduct  of  husband  is  a  bar,  id, 
evidence  in  mitigation,  id, 

husband's  bad  conduct,  id. 

previous  adultery  or  wantonness  of  wife,  id, 

but  not  acts  of  subsequent  muoonduet  in  wife,  id. 
letters  of  wife  soliciting  defendant  before  the  adultery,  m/.,  467. 
evidence  of  character,  when  admissible,  55,     See  Character, 
AovAMca : 

by  parent  to  child  presumed  to  be  a  gift,  290. 
Adveasb  Possissiok: 

Ibr  twenty  years,  gives  title  in  ^ectment,  411,  412. 
when  it  bars  entry  in  j^ectment,  449,  450.     See  Bntty, 
Advibsb  Witmbss: 

may  be  examined  as  on  cross-examination^  126.     See  Witntu, 
ArriDAVR : 

secondary  evidence  of,  10. 

of  agent  evidence  against  principal,  42. 

when  evidence  against  party  making  it,  78. 

for  .putting  ofF  trial  on  absence  of  witness,  102. 

before  commissioners  of  bankrupts  not  allowed  to  be  read  to  witness  to 

refresh  bis  memory,  131. 
of  sheriff's  officer  admitted  against  sheriflT,  140. 
on  application  for  immediate  execution,  185. 
to  hold  to  bail,  preparing,  taxable  item,  256. 
of  petitioning  creditor's  debt  and  bond  to  chancellor  not  acted  on,  not 

taxable  item,  id. 
to  hold  to  bail,  when  necessary  to  be  proved  in  action  for  nuiUcious 

arrest,  388. 
when  evidence  of  act  of  bankruptcy,  549. 
when  necessary  to  be  proved  in  action  for  escape,  610. 
ArriaMATioir.     See  QaaAerf,  3lbraetaiw. 

ArriaMATivf :  •    ^ 

rule  that  proof  lies  on  the  party  who  asserts  the  affirmative,  71 . 

exception  in  case  of  action  against  attorney  for  negligently  letting 

judgment  go  by  de&ult,  id, 
where  the  presumption  of  law  is  in  fkvour  of,  id, 
where  the  fact  is  peculiarly  in  the  knowledge  of  the  party,  id, 
AotXT : 

parol  evidence  admissible  to  prove  contract  entered  into  as,  12. 

FP 
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acknowledgment  of  receipt  of  money  by,  effect  of,  as  against  bincMeli;  39. 

admissions  by,  41.  .  ...        .. 

by  person  constituted  agent  for  the  purpose  of  the  admission,  td. 
affidavit  of  party  instructed  to  make  same,  42. 
by  servant  of  carrier,  id, 
finding  of  miner*s  jury,  id, 
general  rule  as  to  admissions  by,  id. 

declaration  of  servant  admissible,  id, 

dUterf  if  made  in  another  transacUon,  id. 
letters  of  agent  to  principal  inadmissible,  id, 
decUrations  of  principal  in  action  against  surety,  id. 
letter  from   agent  abroad,    stating  receipt  of  money,   witli 
answer  of  principal  directing  the  dispoduon  of  it,  evidence 
of  receipt  by  principal,  id, 
of  under-sheriff  or  bailiff  against  sheriff,  id, 
of  surveyor  against  corporation,  id, 
fact  of  agency  must  be  proved,  43. 

proof  of  recognised  agency  in  other  instances,  evidence 

of  general  authority,  id. 
receipt  endorsed  on  writ  of  summons  by  plaintiff's  at- 
torney's town  agent,  evidence  of  payment,  id, 
when  he  may  sue  on  contract  made  for  principal,  59. 
act  done  by,  may  be  stated  to  be  act  of  principal,  64. 
general,  presumption  of  authority  o^  to  eseeute  deed,  91. 
not  bound  to  produce  written  authority  in  trespass  de  bonis  &c.,  103. 
incompetent  in  action  against  principal  for  negligence,  109. 
competent  to. prove  payment  by  himself  when  equally  liable  to  both 

parties,  113. 
general  competency  of,  114.     See  Witjuu, 
incompetent  in  case  of  tortious  acts,  1 15. 
or  when  agent  in  particular  transaction,  id. 
between  attorney  and  client,  privileged,  122. 

of  petitioning  creditor,  deposition  of,  evidence  of  act  of  bankruptcy,  141. 
who  a  sufficient  a^nt  within  sec.  4.  of  U>e  sUt  of  frauds,  190. 
payment  of  deposit  to.  payment  to  principal,  1 94. 
proof  of  acceptance  of  bill  by,  207. 
of  presentment  of  bill  to,  213. 
of  agency  in  actions  on  policies  of  insurance,  235. 
delivery  of  attorney's  bill  to,  sufficient,  257. 
within  Stat,  of  frauds  may  be  appointed  verbally,  265. 
when  auctioneer  agent  of  both  parties  within  staU  of  frauds,  id.     Sec 

FraudM^  StatuU  of, 
broker  agent  of  both  parties,  id.     See  FroMdi^  Statute  of. 
delivery  of  goods  to,  when  principal  may  be  charged  by,  277. 
a^nt  to  delivery  order  for  goods  by,  an  acceptance  within  the  stat.  of 

frauds,  281. 
presumption  of  receipt  of  value  for  goods  by,  291. 
when  liable  in  action  for  monay  had  and  received,  291, 292.    See  Monry 

had  ami  neeived, 
cannot  set  up  the  juM  tertii,  292. 

eannot  set  up  illegality  of  transaction  against  principal,  296. 
unless  he  \Bpartieep$  erimimst  id, 

money  expended  by,  in  illegal  disbursements  with  assent  of  prin- 
cipal, cannot  be  recovered,  307. 
acknowledgment  of  debt  by,  insufficient  to  bar  stat.  of  limitations,  317. 
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employed  to  recover  debt,  may  retain  for  his  labour  without  set-off,  329. 
tender  by  and  to,  when  good,  330. 
sale  of  libel  by,  a  publication  by  principal,  S69, 
demand  of  possession  by,  from  tenant  holding  over,  406,  407. 
notice  to  quit  by,  when  good,  424,  42.5. 

refusal  by,  to  deliver  goods,  when  a  conversion  by  principal,  514. 
corporation  liable  for  acts  of,  515. 

notice  to  agent  of  company  of  act  of  bankruptcy,  notice  to  company, 
561. 
Aoaanuirr : 

unstamped  part  secondary  evidence  of  stamped  part,  10. 
>^ldml8sibility  of  parol  evidence  to  discharge.     See  Paroi  Evidence* 
variance  in  statement  of,  62. 
stamp  on,  157. 

exemptions  from,  id,  158. 
whether  an  instrument  operates  as  an  agreement  or  a  lease,  419.     Sec 

JDemiwe, 
express  agreement  does  not  prevent  lien,  519. 
unless  inconsistent,  id. 
Alia  Ekobmia: 

evidence  under,  in  trespa.«s  for  assault  and  battery,  474. 
in  trespass  quare  daunm  /regit ,  489. 
Alimoht  : 

where  husband  liable  for  debts  of  wifip,  before  and  after  decree  for  ali- 
mony, 275,  276. 
Allocatur  : 

master's,  proof  of,  in  action  on  attomey*s  bill,  255. 
when  bill  has  been  taxed,  not  conclusive  evidence  that  no  more  due,  258. 
Altxratiom: 

when  requiring  fresh  stamp  in  a  deed,  90,  156. 

in  bill  of  exchange,  1 64.  See  BW  ofExchauge, 
in  policy  of  insurance,  169. 
onus  of  shewing  not  improper,  203.  223. 
when  a  good  defence  in  actions  on  bills  or  notes,  223. 
in  broker's  sale  note,  266. 
in  contract  for  work  and  labour,  283,  284. 
in  bill  of  exchange  by  vendor,  who  has  taken  it  for  goods,  283. 
of  bond,  a  defence  in  action  of  debt  on  bond,  402. 

A  LTXRKATIVK  *. 

in  contract  must  be  stated,  60. 
in  custom,  62. 
in  notice  to  quit,  bad,  425. 
Alux  Maker  : 

a  trader  within  the  bankrupt  laws,  530. 

AMBASSAnOR  : 

marriage  solemnised  in  chapel  of,  good,  462. 
Ambiouitt: 

in  merchant's  account,  explainable  bpr  parol  evidence,  1 3. 

latent,  may  be  explained  by  parol  evidence,  16.     See  Parol  Evidence, 

aliter,  if  patent,  1 8. 
in  sentence  of  ibreign  court  at  admiralty  may  be  explained,  142. 
in  price,  explainable  by  parol,  265. 
A»xin>MBirt : 

of  variances  under  Lord  Tenterden's  act,  67. 
tmder  3  &  4  W.  4.  c.  42.,  id. 

VF  2 
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since  S  &  4  W.  4.  c  42.  courts  will  amend  in  the  rerj 
point  in  issue,  though  the  other  party  insist  on  the  ▼ariaoce, 
69. 

must  be  during  trial  and  before  verdict,  id. 

of  record,  may  be  had,  though  demurrer  aflected,  id. 

will  not  be  refused  on  ground  of  bardmev  of  action,  idL 

refused  or  granted  by  judge  at  Nisi  Prius,  effect  of  subsequent 
application  in  bane  on,  id. 

of  mis-statement  as  to  service  of  subpoena,  id. 

of  mistake  in  name  of  payee  of  bill  not  a  party  to  action,  id. 

of  misdescription  of  premises  in  ejectment,  id. 
in  date  of  demise,  id. 

not  by  striking  out  innuendoes  at  trial,  id. 

in  defendant*s  representation  in  cese  for  fraudulent  representa- 
tion, id. 

inttatUer,  not  allowed,  where  probable  that  defendant  would 
have  pleaded  differently  if  contract  properly  stated,   id. 

70.;: 

in  statement  of  promise  to  guarantee,  69. 

of  amount  of  penalty  in  bond,  id. 
of  aooeptanee,  id. 
of  object  of  railroad,  id. 
of  note,  70. 

oi  terms  of  tenancy  in  avowry,  id. 
of  breach  of  covenant,  id. 

of  amount  of  demand  in  special  assumpaxty  effect 
of,  Mi 
at  ssnxes,  1 84. 

in  c>iectment,  id. 

by  inserting  date  of  will,  id. 

by  endorsing  eiecution  on  distringas,  id. 

by  adding  inddritahu  count,  id. 

by  adding  timiUter^  id. 

not  allowed  where  plea  omitted,  id. 

or  by  striking  out  words  improperly  inserted,  id. 

or  by  eitending  demise  in  ejectment  after  cause  called  on, 

id. 
or*by  inserting  excuse  for  profert  of  bond,  id. 
in  ejectment,  417. 
in  replevin,  456. 
AHxvns : 

tender  of,  for  cattle  damage  feasant,  4SfL 
tender  of,  by  justice,  596.  600. 
AKCiBirr  WazTiMos :  See  Old  Deeds* 
Akimals:  *    • 

where  owner  is  liable  in  case  for  demaga  done  by,  355.  See  N^j^mcc 
where  owner  is  liable  for  trespass  by,  488. 
Akhuitt  : 

devisee  of,  charged  on  real  estate^  incompetent  to  prove  bond  of  testator 

a  forgery,  108. 
executor  of  purchaser  of,  for  life,  cannot  recover  oonaidcimtion,  where 

payments  have  been  made,  but  contract  void,  890. 
evidence  in  action  for  money  had  and  received  on  setting  aside^  299. 
debt  for  arrears  of,  secured  by  bond,  may  be  brought  within  twenty 
years,  409. 
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AKswxft  iir  Chavcsrt: 
admission  in,  38. 
joint,  by  husband  and  wife,  evidence  against  husband,  but  not  wife, 

44. 
of  defendant,  if  read  by  plainti€^  defendant  may  require  bill  to  be  read, 

5a  139. 
admissible  to  proTe  partnership,  272,  273. 
bow  proYed«  77. 
effect  o^  139,  140.     See  Chancery, 

ArOTHXCART  : 

in  action  for  practising  as,  proof  of  certificate  lies  on  defendant,  72. 
assumpsit  on  bill  of,  260. 

plaintiff  must  prove  that  be  was  in  practice  on  Ist  August  1815, 

or  that  he  had  a  certificate  under  6  Geo.  4.  c.  133.,  id, 
need  not  prove  identity,  id, 

Stat,  does  not  relate  to  physicians,  chemists,  druggists,  or  the  Col- 
lege of  Surgeons,  id, 
relates  to  chemists  practising  as  apothecaries,  id, 
cannot  charge  both  for  attendance  and  medicine,  id. 
proof  of  practice,  id.,  261. 

making  up  prescriptions,  261. 
not  curing  a  local  complaint,  id, 
proof  of  certificate,  id. 

proof  of  seal  of  company  sufficient,  id, 
general  certificate  sufficient  for  practice  in  London,  id. 
apprenticeship  need  not  be  proved,  id. 
in  action  on  note  for  bill  o^  on  notice  to  prove  consideration,  must  shew 

himself  qualified,  id. 
a  trader  within  the  bankrupt  laws,  530. 
ArrxAL : 

mode  of  proving,  73. 
Aptucatiom  : 

of  payments,  324.     See  Psymmf. 
Aptoiiitkb: 

not  liable  as  assignee  in  covenant,  396. 
claims  under  party  who  concurs  in  making  the  power,  400. 
ArronmtxvT : 

of  public  officers  not  necessary  to  be  produced,  iS,  26. 
by  will,  under  1  Vie.  c.  S6.,  99.^ 

whether  breach  of,  with  creditor,  is  an  act  of  bankruptcy,  535. 
ArraAissMKirr : 
stamp  on,  160. 

not  required  where  made  for  private  information,  id, 
evidence  on  account  stated,  301. 
ArrBBNTica : 

presumption  of  stamp  on  indenture  of  apprenticeship,  1 53. 
assignment  of,  not  exempt  from  stamp  duty,  1 57. 

except  of  apprentices  to  sea-service,  159. 
master  may  maintain  assumpsit  for  work  and  labour  of,  285. 
seduction  o^  468. 
ArraovBXXMT : 

of  common,  replication  of,  on  plea  of  right  of  common  in  trespass  g.  c  /., 
497. 
AasA ; 

use  of,  for  twenty  years,  does  not  entitle  owner  to  unobstructed  enjoy- 
ment of  light  and  air  under  2  &  9  W.  4.  c.  71.,  338. 
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A&BiTEATioN :     See  Award, 

arbitration  bond,  stamp  of,  161. 

aubmiasion  to»  by  executor,  not  an  admiiwion  of  aaaets,  5B1. 
AaairaATOB:  See^awrd. 

admiasion  of  facta  before,  evidence,  37. 

proof  of  misconduct  or  corruption  inadmissible  in  action  on  award,  254. 
so  proof  of  mistake,  S55. 

no  implied  assumpsit  to  pay,  «em5/e,  285. 

to  wbom  former  suit  was  referredf  incompetent  witneas  in  action  for 
malicious  arrest,  393. 
Arbsst: 

priyilege  of  witneas  from,  101. 

proof  of,  in  case  for  malicious  arrest,  388. 
in  actions  by  assignees,  542. 

what  amounts  to,  by  constable,  570. 

action  against  sheriff  for  not  arresting,  609. 

proof  of,  in  action  against  sheriff  for  escape  on  mesne  process,  611. 
in  action  &  escape  in  execution,  612. 
Articlxs  of  War: 

judicially  noticed,  52.  133. 

evidence  of,  printed  by  King's  printer,  133. 

AsrORTATIT  : 

what  amounts  to,  480. 
Assault  : 

declarations  of  plaintiff  in  action  o^  31. 

conviction  for,  on  plea  of  guilty,  not  evidence  in  action  for,  136. 
evidence  in  trespass  for  assault  and  battery,  470. 
under  general  issue,  id, 
what  amounts  to,  id. 
what  to  a  battery,  id. 

•lecution  of  irregular  process  is  not,  till  process  set  asidcv  474* 
where  it  is  laid  with  **  divers  days  and  times,*'  what  number  of 

assaults  may  be  given  in  evidence^  470. 
where  declaration  contains  only  one  count,  plaintiff  eannol 

give  evidence  of  two  assaults,  id, 
wl^re  there  has  been'a  joint  trespass,  evidence  confined  to  that 
time,  fd,  471. 
tvidenoe  on  plea  of  ton  a»»auli  demune,  471. 
proofs  on  replication  de  injurid,  id, 
tzocas  must  be  replied,  id, 
wbcre  plaintiff  can  justify  his  first  assault,  he  must  reply  wpe* 

cially,  472. 
whaie  one  count,  and  defendant,  on  torn  otaaatt  cfeaiasiie,  proves 
an  assault,   plaintiff  cannot  give  evidence  of  assatilt  on 
another  day,  id, 

ia  auch  case  plaintiff  should  new  assign,  id, 
unless  there  are  two  counts,  id. 
where  two  counts,  and  not  guilty  and  a  justification,  with 
avermoBt  of  identity,  plaintiff  replying  de  injurid  cannot  give 
evidence  of  more  than  one  trespass,  id, 
where  two  counts  and  two  trespasses,  plaintiff  should  not  new 
assign,  adL 
evidence  on  plea  of  justification  in  defence  of  possession*  473. 

not  sufficient  to  shew  possession  as  a  lodger,  id,  474. 
ef  idence  on  plea  of  reasonable  chastisement,  474. 
evidence  on  plea  justifying  under  process  and  authority  of  law,  id. 
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certificate  under  9  Geo.  4.  c  SI.  s.  27.,  474. 
evidence  under  alia  enormia,  id. 
damages,  id. 
defence,  475. 
accident,  id. 
evidence  in  mitigation,  id, 

reasonable  suspicion  in  case  of  false  imprisonment,  id. 
AsssMT : 

equivalent  to  previous  request,  288. 
of  executor,  what  shall  make,  439. 
trespasser  by  subsequent  assent,  487. 
trover  lies  for  specific  legacy  after,  579. 
to  life  interest,  an  assent  to  bequest  in  renuunder,  id. 
Assets  : 

proof  o^  in  actions  against  executors,  580.     See  Executor. 
what  are  assets  per  deteent  in  actions  against  b«irs,  586. 
AssiGNM  or  Lkssxs: 

evidence  in  covenant  against,  396. 
party  in  possession  may  be  presumed  to  be,  425. 
AssiOKSs  or  RsvcEaioN: 

cannot  maintain  action  of  assumpsit  for  jrent  accrued  before  assignment, 

198. 
action  of  debt  for  rent  by,  404. 
AssiGKXis  or  BAKKRurrs: 

assignment  produced  by,  need  not  be  proved  against,  93. 

admisuon  by,  before  their  appointment,  not  eviidence,  39. 

not  liable  for  use  and  occupation  by  the  bankrupt,  1 99. 

suing  as  such  on  bill,  must  prove  it  endorsed  .to  tbem  in  that  capacity, 

211. 
where  liable  in  covenant,  as  assignees  of  a  term,  396. 
demise  in  ^ectment  by,  after  act  of  bankruptcy,  and  before  assignment, 

bad,  412. 
cannot  support  action  for  seduction  of  servant  of  bankrupt,  468. 
evidence  in  actions  by,  526. 
proof  of  title  of  assignees  —  what  constitutes,  id. 

evidence  of  petitioning  creditor's  debt-»  nature  and  date  olff   id. 
See  PetUioning  Creditor* $  Debt.  - 
amount  o(  528. 
admission  of,  by  bankrupt,  id 
bills  of  exchange  and  debts  on  credit,  id, 
prior  act  of  bankruptcy,  529. 
evidence  of  trading  —  6  Geo,  4.  c.  16.  s.  2.,  id. 

what    persons    are    traders  within  that  section,   id.       See 

Drading. 
what  persons  are  traders  within  5  St  6  Vic.  c  122.   s.  10., 

530. 
feme  covert  may  be  a  bankrupt,  wher.,  id. 
commission  against  infimt  void,  id 
what  persons  are  traders  within  6  Geo.  4.  c.  16  a.  6.,  »/. 
evidence  of  act  of  bankruptcy,  532.  et  seq.     See  Act  of  Bankrujitcg. 
evidence  of  fiat  and  appointment  of  assignees,  &c  544. 
appointment  to  be  entered  of  record,  id. 
proof  of  appointment,  545. 
strict  proof  of  title  —  when  diq)ensed  with  by  statute,  id 

where  the  bankrupt  might  have  sustained  an  action,  5^6. 
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where  some  eounts  on  whieh  banknipt  might  have  sued,  end  otben 
on  which  he  could  not,  depoeitions  conclusive  evidenoe  oo  the 
former,  546. 
it  need  not  appear  upon  the  record  that  the  bankrupt  might  °>ve 

maintained  the  action,  id, 
6  Geo.  4.  c.  16.  does  not  apply  to  eommissions  anterior  to  it,  id. 
qmcere^  as  to  effect  of  1  &  2  W.  4.  c.  56^  id. 
depositions  must  on  the  fiice  of  them  prove  the  bankruptcy,  id. 
defendant  cannot  prove  the  debt  fraudulent,  id. 
depositions  only  evidence  in  actions  by  bankrupt's  own  assignees,  id. 
depositions  of  deceased  witnesses,  S  &  S  W.  4.  o.  114.  s.  7.,  547. 
Gazette  conclusive  evidence  of  bankruptcy  under  5  &  6  Vic.  e. 
132.  s.  24.,  id. 
act  does  not  apply  to  anterior  adjudications,  id, 
proof  of  title  where  assignees  are  strangers  to  the  record,  548. 

where  they  are  parties,  though  not  named  assigoees,  uL 
proof  of  title  —  notice  of  intention  to  dispute,  id. 
if  no  notice  given,  no  evidence  necessary,  id. 
Stat.  6  Geo.  4.  c.  16.  does  not  apply  to  issue  on  interpleader 

to  try  title  of  assignees  as  against  execution  creditor,  id. 
action  of  ^ectment  where  assignees  are  lessors  of  plaintiff,  it 

within  statute,  id. 
Stat,  applies  to  assignees  where  oomauflsions  issued  before 
Stat,  id, 

and  to  action  by  bankrupt  against  assignees,  tdL 
notice  to  dispute  bankruptcy  u  too  general,  tdL 
where  bankrupt  might  have  sued,  and  notice  is  given,  dcpov- 

tions  are  conclusive  evidence,  id, 
notice  may  be  proved  at  commencement  of  plaintiff's  cas^ 
549. 
proof  of  title  —  service  of  notice  to  diqpute,  id. 

by  delivery  to  clerk  at  defendant's  eounting-house,  good,  id. 
on  attorney  sufficient,  id. 
strict  proof  of  title  —  when  dispensed  with  by  admission,  id. 

affidavit  of  witness  used  by  petitioning  creditor  to  prove  act  of 

bankruptcy,  id. 
conduct  of  the  party,  id. 
bankrupt  having  obtained  his  dischaige,  id 
affidavit  by  petitioning  creditor,  id 

bankrupt  not  estopped  from  disputing  the  eommission  by  ^>* 
plication  to  appoint  official  assignee,  id 
evidence  with  regard  to  the  title  of  assignees  under  joint  and  separate 

commissions,  550. 
evidence  in  particular  actions,  id 

where  assignees  may  affirm  or  disaffirm  the  contracts  of  the  bank- 
rupt, tdL 
as  to  reputed  ownership,  551.  etieq.     See  BqnUed  OwfMnhip, 
defence,  558. 

plea  denying  that  plaintiffs  are  assignees,  id 
plea  of  Not  guilty  in  trover  by  assignees,  559. 
plea  of  Not  possessed  in  trover  by  assignees,  id 

character  of  plaintiffs  as  assignees  cannot  be  questioned  under, 

Jdl 
equitable  assignment   before  bankruptcy  preventa  property 
vesting  in  aasignees,  id, 
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what  payments  to  and  transactions  with  the  bankrupt  are  protected 
by  6  Gca  4.  e.  I6.>  550. 
sec  81.  6  Geo.  4.  e.  16.,  as  to  conveyances,  contncts,  &c.  and 
executions,  id, 

mode  of  computing  tune  under  that  section,  icL 
sec.  83.  6  Gea  4.  o.  16.,  as  to  payments  to  bankrupt,  id. 
may  be  by  delivery  of  goods,  id, 
need  not  be  of  precedent  debt,  id. 
giving  cash  tor  bank  post  bill,  good,  id*  ' 
payment  by  bankrupt  partner,  of  partnership  debt,  with 

notice,  bad,  id, 
assignment  of  chattels,  what  bad,  561. 
notice  of  docket,  whether  sufficient,  id. 
see.  83.  issuing  of  eommission,  notice  of  bankruptcy,  id. 
sec.  84.,  as  to  payments  and  delivery  of  goods  to  bankrupt, 

id. 
sec.  85.,  notice  to  agent  of  company,  id. 
sec.  86.,  as  to  purchaser  from  bankrupt,  id, 
what  dealings  and  transactions  with  bankrupt  are  protected  by 
S  &  3  Vic.  c  29.,  id. 
efiect  of  the  act,  569. 

right  of  lien  arising  before  fiat  may  be  protected  by,  id, 
qtun^f  whether  payment  by  bankrupt  protected  by,  id. 
when  protection  of  statute  available  under  plea  denying  plain- 
tiff's property  in  trover,  id, 
evidence  of  set-off^  563. 

meaning  of  the  words  *'  mutual  credit,"  id. 
must  be  specially  pleaded,  tdL 
competency  of  witnesses,  id.     See  Wiinest. 
bankrupt  before  6  &  7  Vic  c.  85.,  id. 
creditor  before  6  &  7  Vic.  c.  85.,  564. 
acdons  against,  id. 

where  strangers  to  record,  title  must  be  proved,  id. 

evidence  of  fraudulent  assignment  on  plea  denying  property  of 

plaintifi^  id, 
limitation  of  actions  by  6  Geo.  4.  c.  16.,  ui. 

ASSIOVMXNT  : 

evidence  on  plea  of,  in  action  of  covenant,  395.     See  Covenant. 

in  law,  no  breach  of  covenant  not  to  assign,  397. 

proof  ol^  in  action  on  covenant  not  to  assign,  398. 

of  bail  bond,  404. 

by  purchaser  in  possession  revising  to  complete,  a  determination  of  the 

wUl,  421. 
of  trader's  property,  when  on  act  of  bankruptcy.  537,     See  Act  of 

Bankruptey. 
in  bankruptcy,  proof  of,  11.  545. 

done  away  with  by  1  &  2  W.  4.  c.  56.,  id. 
equitable,  before  bankruptcy,  prevents  property  from  vesting  in  as> 

signees,  559. 
of  prisoner  to  sheriff,  613, 
AssoMrsiT : 

on  foreign  Judgment,  145. 

on  sale  of  real  property,  189,     See  Fendte,  Fendor. 
tor  use  and  occupation,  196.     See  Ute  and  Occupation, 
on  bills  of  exchange^  202.     See  BiUs  of  Exchange, 
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on  prominory  notes,  SS2.     See  Prcmi$aory  Note, 

en  policies  of  insurance,  2S5.     See  Tnturance, 

on  warranty  of  a  horae^  848.     See  Hone, 

on  promise  of  marriage,  259.     See  Marriage, 

on  an  award,  254.     See  Award, 

on  an  attomejr's  bill,  255*     See  Attorney, 

on  an  apothecary's  or  surgeon's  bill,  260.     See  Apotheccury,  Surgeon. 

for  seryant's  wages,  262.     See  Servant, 

for  not  accepting  goods,  263.    See  Goode, 

for  goods  bargained  and  sold,  267.     See  Goods, 

for  not  delivering  goods,  269.     See  Goods, 

for  goods  sold  and  delivered,  270.     See  Goods, 

for  work  and  labour,  283.     See  JTork, 

for  money  paid,  288.     See  Money  JPuid, 

for  money  lent,  290.     See  Money  Lent. 

for  money  had  and  received,  id.     See  Money  had  antl  reeeirtd. 

for  interest,  297.     See  Interest, 

on  account  stated,  SOO.     See  Amount  Stated, 

defonce  in,  302. 

pleas  ill  abatement,  id.     See  AhatemaU, 

non-a.«sumpsit,  304. 

accord  and  satis&ction,  id     See  Accord  and  Satisfeutiom, 

coverture,  305.     See  Cbverfare. 

fraud,  306.     See  Fraud 

Stat,  of  frauds,  id 

illegality,  307.     See  lOegaUty, 

immorality,  309. 

insolvency,  310.     See  Insolvent, 

infoncy,  311.     See  InfanL 

insanity,  313.     See  Insanity. 

Stat,  of  limitations,  id     See  Limitations^  Stat  of, 

payment,  322.     See  Payment, 

payment  of  money  into  court,  327. 

release,  id     See  Eelease, 

set-off,  id     See  Set-off, 

tender,  330.     See  Tender, 
against  carriers,  359.     See  Carrier, 
Atheist  : 

inadmissible  witness,  104. 
Attesting  Witness  :  See  Witness, 
Attxstation  : 

of  deed,  &c.  89.     See  Exeeu^on  of  Deed 
of  will,  97.     See  Witt, 
of  power,  99.     See  Power, 
ArroaMST : 

service  of  notice  to  produce  on,  sufficient,  8. 
admission  of  character  of,  in  action  by  him  for  slander,  40. 
admissions  by,  when  evidence  against  his  client,  44.     See  Aebmiasions, 
not  bound  to  produce  deed  in  which  his  client  is  interested,  108. 
privileged   fi^m  disclosing    confidential    communicatiopa,    122L     See 
Witness, 

so  his  clerk,  id 

what  matters  are  confidential,  1 23,  1 24. 
where  witness,  cannot  be  ordered  out  (^  court,  126. 
book  from  master's  offiee,  evidence  to  prove  party  to  bc^  147. 
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notice  of  dishonour  by,  sufficient,  216. 

employed  to  discover  evidence  <^  drawer  of  bill,  has  additional  day  to 

give  notice,  221. 
assumpsit  on  bill  of,  255. 
plaintiflTs  proofs,  id, 
retainer,  id, 
business  done,  id, 

reasonableness  of  charges,  when  articles  not  taxable,  id, 
judge's  order,  defendants  undertaking,  and  master's  aUocatur^ 

proof  of  both  retainer  and  business  done,  id, 
where  there  are  fees,  charges,  and  disbursements,  proof  of 

delivery  of  bill  under  2  Geo.  2.  c.  23.,  id, 
how  delivery  of  bill  must  be  pleaded,  id. 
bill  not  vitiated  by  intelligible  abbreviations,  id, 
name  of  court  where  business  done  need  not  be  stated,  id. 
bill  signed  by  one  partner  for  firm  sufficient,  id, 
bill  for  costs,  charges,  and  disbursements,  id. 

must  be  delivered,  where  there  are  any  taxable  items,  id, 
where  some  taxable  and  some  not,  two  bills  ought  not  to 

be  delivered,  id, 
where  one  taxable  item  not  sufficiently  described,  plain- 
tiff may  recover  for  remainder,  id, ,  256. 
what  are  toxable  items,  256. 

where  bill  contains  taxable  it^ms  and  demand  for  money 
lent,  latter  recoverable,  though  no  regular  bill,  id* 
alitert  if  lent  in  professional  character,  id, 
bill  must  be  delivered  for  business  done  at  Quarter  Ses- 
sions, id, 

or  in  Insolvent  Court,  id. 
or  in  County  Court,  id, 

or  in  Court  of  Great  Sessions  at  Caermartbcn,  id. 
dliier,  in  prosecuting  appeal  in  House  of 
Lords,  id, 
or  in  Middlesex  Court  of  Requests, 

257. 
or  under  commission  of  bankruptcy,  id, 
agreement  to  pay  at  certain  rate  not  binding,  id, 
where  business  is  done  in  the  name  of  an  attorney  of  an- 
other court,  id, 
amount  of  bill  cannot  be  recovered  on  account  stated 

without  proof  of  delivery,  id, 
lull  must  be  left,  id, 

shewing  and  explaining  not  sufficient,  id, 

not  sufficient  to  shew  that  it  came  to  defendant's 

possession,  id, 
indorsement  by  deceased  clerk,  proof  of  delivery, 

id,  35. 
delivery,  to  whom,  257. 
to  agent  sufficient,  id. 
to  one  of  several  persons,  id, 
delivery,  at  what  time,  id, 

one  lunar  month  before  issuing  the  writ,  id, 
delivery,  at  what  place,  258. 

at  counting-house,  insufficient,  id, 
at  last  known  place  of  abode  sufficieDt,jd!. , 
F  F  6 
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proof  of  the  bill,  258. 

by  copy  or  duplicate  original,  id. 
notice  to  produce  original  not  necMBBry,  id, 
mistake  in  date  of  items  immaterial,  id, 
where  bill  has  been  taxed,  maater*s  oBoeatmr  not  eon- 
elusiye  eyidence  that  no  more  doe^  id, 
where  bill  need  not  to  be  delivered,  id. 
by  one  attorney  to  another,  id. 
by  executor,  administrator,  or  a«ignee  of  t^tbomey,  idL 
in  case  of  set-off,  id, 

but  should  be  delivered  in  time  to  be  taxed,  id, 
defence,  id. 

where  taxable  items,  defendant  cannot  object  to  reasooablencai^  id, 
delivery  of  former  bill  conclusive  against  increase  of  charge  in 
former  items,  and  strong  presumption  against  additional  iienia» 
id. 
negligence  no  defence,  unless  defendant  has  received  no  benefit, 

259. 
tender  of  reasonable  sum  not  proved  by  offer  to  pay  when  bill 

texed,  id. 
plaintiff  himself  not  carrying  on  bu^ness  a  good  defence,  id. 
so  plaintiff's  undertaking  the  cause  fratis,  id. 
or  for  costs  out  of  pocket,  id, 
declarations  of  clerk  evidence  thereof^  id. 
neglect  to  take  out  certificate,  id. 
that  plaintiff  Is  not  a  solicitor,  no  de&noe  in  action  for  suing  out  a 

commission  of  bankrupt,  id. 
refusing  to  carry  on  suit  no  defence  where  defendant  did  not  supply 

money,  id.^  260. 
where  defendant  an  attorney,  no  defence  that  the  busineas  was  done 

for  the  benefit  of  his  client,  260. 
attorney  not  personally  liable  to  witness  whom  he  subpoenas,  id, 
bill  of,  a  good  petitioning  creditor^  debt,  though  not  signed  or  de» 

livered,  527. 
payment  to,  good,  S23. 

aliter,  to  his  clerk  or  agent,  id, 
payment  by,  good,  324. 
tender  to,  good,  330. 
being  attorney,  how  proved,  147.  374. 
practising  in  county  court  without  certificate  not  liable  under  12  Geo.  S^ 

c  13.  s.  7.,  409. 
when  principal  liable  in  trespass  for  acts  of,  488. 
has  a  general  lien  on  papers,  &C.,  518. 
service  of  notice  to  dispute  commission  on,  suffident,  549. 
description  of,  in  notice  of  action  against  justice^  595. 
ArroaKXT,  Powxa  of  :  See  Fower, 
AnoaMMXirT; 

written,  by  tenant  in  possession,  evidence  of  owner's  seisin,  S5« 
instrument  operating  only  as,  requires  no  stamp,  160.  169. 
when  a  waiver  of  notice  to  quit,  428. 
Auction  : 

sale  by,  within  the  stet.  of  frauds,  19a  264. 
puffing  at,  fraudulent,  193.  306. 
bidder  at,  may  retract  before  hammer  down,  969. 
fraud  in  puffing  mnst  be  pleaded,  306. 
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paper  given  by,  when  it  requires  a  stamp,  159. 
when  receipt  o^  may  be  enforced  as  an  Bgrtanent,  189. 
^  agent  of  both  parties  within  the  stat  of  frauds,  1 90.  265. 

his  clerk,  agent  in  action  by  himself,  190. 
^  when  liable  to  an  action  for  deposit,  194. 

not  discoTering  principal,  liable  to  action  for  breach  of  contract,  id, 
not  liable  to  pay  interest  to  vendor  on  deposit,  id.,  299, 
when  he  may  recover  for  goods  'sold,- 971. 
not  entitled  to  recover  when  negligent,  287. 
'  recovery  of  deposit  from,  291. 

has  no  general  authority  to  receive  pui^hase-money,  324. 
^  a  trader  within  the  bankrupt  laws,  530. 

AvTHoarrr: 
'  in  law  and  in  het,  abuse  of,  488.  499. 

\  Atxkkbmtb  : 

'  rule  as  to  proof  of,  52. 

if  divisible,  proof  of  part  sufficient  if  it  will  support  the  action,  58. 
introductory,  proof  of,  in  case  for  defiunation,  371. 
AvowET : 
^  amendment  of,  70. 

evidence  under,  in  replevin,  454.  457.     See  Beplevin, 
Awaed: 

inter  aHm,  not  evidence  of  boundary  of  parish,  29. 

conclusive  admission  of  amount  of  damages  for  breach  of  covenant,  39. 

proof  of,  100. 

both  submission  and  award  must  be  proved,  id 
so  appointment  of  third  party,  id* 

recital  in,  not  evidence  of  such  appointment,  id 
awards  under  inclosure  acts,  id,  152. 
copy  of  inrolment  evidence  of,  100. 
stamp,  id,  160. 

presumption  of  regularity  o^  100. 
under  41  Geo.  3.  c  109.,  or  3  &  4  Vic.  e.  31.,  conclusive  evidence 

of  compliance  with  their  provisions,  id 
effect  of,  151. 

is  conclusive  between  the  parties^  id 

but  will  not  pass  property,  152.  522. 
by  commissioners  not  having  preserved  their  authority,  ^ot 

binding,  152. 
not  conclusive  on  matters  not  in  difference,  id. 
judgment  of  usurped  jurisdiction  inadmissible  as,  without  proof 

of  mutual  submisrioD,  id 
of  money,  evidence  under  account  stated,  153. 
inadmissible  as  between  strangers,  id 
not  by  bond,  evidence  on  account  stated,  id,  301. 
assumpsit  on,  254. 

proof  of  submission  and  award,  id,,  100. 

submission  proved  by  production  of  rule  of  court,  254. 
in  case  of  enlargement  of  time,  id 

irregularity  in  enlargement  waived  by  appearance  of  parties 
'  before  the  arbitration,  m/. 

notice  o^  need  not  be  proved,  id 
defence,  id 

variance,  id 

corruption  or  misoonduet  of  arbitrator  no  defence,  I'dt 
nor  mistake,  855, 
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party  estopped  by,  from  letting  up  bit  title  in  eje^^ment,  4 IS. 
against  executor,  wbere  endcnce  of  assets,  581 . 


B. 

Bail: 

or  wife  of,  inadmissible  witness  fi»r  principal,  1 10. 

so  person  who  has  deposited  money  in  lieu  of  bail,  kL 
mode  of  rendering  bail  competent,  id,  199. 
attending  and  examining,  taxable  item,  956. 

action  by,  for  money  paid,  against  oo«bail,  989.     See  Money  Paid, 
liability  of,  in  action  of  debt  on  bail-bond,  404. 
officer  detaining  person  after  bail  tendered,  liable  in  case,  476. 
putting  in,  before  expiration  of  rule  to  bring  in  body,  a  defence  in  action 
for  escape,  619. 
Bail  Bono: 

attending  defendant  and  filling  up  baiUbood,  a  taxable  item,  956. 
evidence  in  action  of  debt  on,  404. 
on  plea  of  comperuii  ad  diem,  id, 
on  traverse  of  assignment  of  bond,  id. 
where  sufficient  to  prove  agency  of  bailing  603. 
Bailxk  : 

may  maintain  trover,  506. 
conversion  by,  511.  514. 
Bailiff  : 

admission  of,  when  evidence  against  sheriff,  49.  60S.  614. 

of  farm,  has  no  implied  authority  to  draw  or  indorse  bills  in  name  of 

principal,  910.  919. 
evidence  in  replevin,  on  plea  traversing  the  being  bailiff,  457. 
defendant  must  prove  his  authority,  id. 

ratification  after  action  sufficient,  458. 
joint-tenant  or  parcener  may  distrain  aa  bailiff  of  co-tenant  without 
previous  command,  tdL 
may  be  appointed  by  corporation  to  distrain  witliout  deed,  adL 
of  executor  for  rent  due  to  testator,  id, 
when  tender  of  rent  to,  good,  td. 
when  sheriff  liable  for  act  oi;  609. 
evidence  to  connect  acts  of,  with  sheriff,  id, 
assistant  of,  competent  witness  for  sheriff,  619. 
Bavk  op  Evolaitd: 

seal  of,  must  be  proved,  87. 
Bank  Books: 

copies  of,  admissible,  89,  83. 
eridence  to  prove  transfer  of  stock,  147. 
Bank  Notxs: 

copy  of,  filed  at  the  bank,  admissible,  83. 

value  of,  not  recoverable  in  action  for  money  had  and  received,  unless 

recdpt  of  value  can  be  presumed,  991. 
forged,  value  of,  recoverable,  993. 
not  a  good  tender  if  objected  to,  331. 
when  property  in,  passes  by  transfer,  507,  SOS* 
BAVKsa : 

notice  to  customer  to  produce  cheek  delivered  to,  sufficient,  7. 
money  of  firm  advanced  by  one,  recoverable  by  all,  59. 
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entries  in  ledger  ai,  admiesible  to  prove  state  of  customer's  account,  36, 
clerk  of,  competent  to  prove  payment  of  money  by  mistake,  114. 
distinction  between  banker's  and  other  bills  payable  at  sight,  212,  213. 
within  what  time  a  bill  accepted  at  a  banker's  must  be  presented,  213. 
notice  of  dishonour  of  bill  by,  217. 

when  he  may  recover  money  paid  on  forged  instrument!,  293. 
interest  payable  by  or  to,  298. 
tender  of  check  of,  good,  if  not  objected  to,  331. 
receipt  of  rent  by,  not  a  wuver  of  notice  to  quit  by  landlord,  427. 
when  guilty  of  conversion  by  dealing  with  lost  bill,  512. 
has  a  general  lien  for  his  balance,  518. 
a  trader  within  the  bankrupt  laws,  529. 
act  of  bankruptcy  in  shutting  up  bank,  536. 

bills  deposited  with  for  particular  purpose  do  not  pass  to  his  assignees, 
under  6  Geo.  4.  c.  16.  s.  72.,  557. 
alitert  if  to  be  discounted,  558. 
Bankrupt  :   See  AMsiffnees  of  BankrupU. 

declarations  of,  when  admissible,  31 .  530* 

admissions  of  assignees*  title  by  party  advertising  bankrupt's  property, 

40. 
admissions  of  bankruptcy  by  the  bankrupt  himself.     See  Admiinoiu, 
rendered  competent  if- he  states  on  tlie  voir  din  that  he  has  obtained  his 

certificate  and  released  his  assignees,  107. 
where  made  co-defendant,  may  plead  his  bankruptcy  and  certificate,  and 

on  not.  prot,  or  verdict  is  admissible,  118. 
not  liable  for  rent  accruing  since  commission,  if  asngnees  accept  lease» 

or  if  same  delivered  up,  1 99.     See  Tenant 
acceptor,  bill  must  be  presented  to^  213. 

notice  of  dishonour  to,  216. 
indorser,  when  competent  Ibr  subsequent  accommodation  indorser,  231. 
money  paid  by  certificated  bankrupt  when  recoverable,  295. 
co-contractor,  need  not  be  joined  as  defendant,  302.     See  Abatement 
may  maintain  trover  against  assignees  to  invalidate  the  commission 

without  proving  demand  and  reftisal,  511. 
collusive  sale  of  goods  by  trader  on  eve  of  bankruptcy,  not  a  conversion, 

513. 
admissions  by,  before  bankruptcy,  admissible  to  prove  petitioning  credit 

tor's  debt,  528. 
whether  declarations  of,  before  bankruptcy,  admissible  to  prove  trading, 

530. 
declarations  of,  to  prove  intent  of  departing  from  dwelling-house^  534. 

admissible  in  proof  of  fraudulent  assignment,  542. 
admission  o^  evidence  of  act  of  bankruptcy,  549.  564. 
what  payments  to  and   by,  and   transections  with,  are  protected  by 

6  Oea  4.  c  16.,  56a 
what  dealings  with,  are  protected  by  2  &  8  Vic.  c.  29.,  561. 
,  evidence  in  actions  by  or  against,  S6S» 

on  plea  of  bankruptcy  of  plaintiff,  id 
must  be  specially  pleaded,  id, 
eflbct  o£,  in  trover,  id, 

where  bankrupt  carries  on  business  by  permission  of  assignees^ 
id. 
on  plea  of  bankruptcy  of  defendant,  id, 
certificate  a  defence,  id, 

must  have  been  entered  of  record,  id. 
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ddbnoe  of  buikniptey  cannot  be  giTeo  in  cridcnce  uaitr  the 

general  iflsue,  S66* 
under  plea  of  bankruptey,  certificate  obtained  befim  pleas  pleaded, 
maj  be  given  in  evidaioe»  id, 

aeconcuury  evidence  of  certificate^  id, 

commianon  iaAed  againti  party  by  wrong  namc^  idL 

evidence  in  reply  to  plea  of  bankruptcy  of  dcfcndant,  »dL 

evidence  of  subeequeDt  promise^  id, 
Bankburct  : 

not  a  diawlution  of  the  oontraet  of  hiring  end  service^  S6S. 

entering  of  record  proceedings  in,  under  S  &  S  W.  4.,  544. 

plea  of,  S6S,     See  Bankntpt. 

commission  of,  not  an  ezeeutioii  within  8  Anne^  e»  14.,  607. 
Banns: 

sec.  2.  of  4  Geo.  4.  c.  76.  as  to  publication  oi,  461. 

marriage  without  due  publication  of,  bad,  464. 
Baptism  : 

register  o£.     See  Remitter, 
Baboaincd  and  SoLn: 

count  for  goods,  267.     See  Goodi, 
Baroainxb  : 

cannot  have  trespass  q,  e.f,  before  entry,  48S. 
Baeokm  AN : 

liable  as  a  common  catrier,  358« 
Barn  : 

action  against  hundred  for  demolition  of,  587. 
Barbatet  : 

in  action  for  loss  by,  not  incumbent  on  plaintiff  to  ahew  thai  master  is 
not  owner,  71. 

conviction  fbr,  renders  witness  incompetent,  105. 

what  amounts  to  a  loss  by,  84S.     See  Lots, 
BABBiencB.     See  CommteL 
Bastard: 

deceased,  fixed  sum  paid  to  parish  Ibr  by  pntatiYe  fiUher  may  be  re- 
covered as  money  had  and  received,  Memble,  292. 

proof  of  being,  in  ejectment  by  heir-at-law,  435.     See  Heir, 
Battbrt  : 

evidence  in  trespass  for,  470.     See  AstamtL 

what  amounts  to»  id, 

BxOlNNINO  : 

right  of,  175.  177.  569.     See  PraiUx. 
Belucan  : 

delivery  of  letter  to,  whether  proof  of  payment,  324. 
Biblb: 

family,  inscriptions  in,  evidence  in  cases  of  pedigree^  26.     See  Htarwaif, 
Bill: 

effect  of  bill  in  chancery  in  evidence,  27.  139. 
how  proved,  76.     See  Qumetrf, 

attorney^  endorsed  by  deceased  derk,  evidence  of  delivery,  36* 
action  on,  255.     See  AUorwof, 

apothecary's,  assumpsit  on,  260.     See  Apoiktcarp, 

surgeon's,  assumpsit  on,  261.     See  S^rgtom, 
Bill  op  Escbttionsx 

where  it  lies,  182. 

when  judge  Ahould  afliz  his  seal,  id. 
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Bill  op  Exceptions  ^(coai/t»M«^) 
must  be  tendered  at  trial,  188. 
cannot  be  unless  writ  of  error  lies,  id. 
Bill  or  Ezcmahqk: 

good  consideration  alirays  presumed,  1 9. 
presumption  of  date  of,  SOl 

of  payment,  when  negotiated  dfter  aoceptanoe,  and  in  hands 
of  aoeeptor  after  due,  itL 
collateral  eridence,  when  admissible  to  prore  that  party  knew  bill  to  be 

fictitious,  53. 
variance  in  statement  of  drawing  of^  61. 
of  acceptance  o€,  id, 
of  date  of,  66. 

of  time  of  acoeptance  of,  ui,  S05. 
of  time  of  indorsement  of,  66, 
in  description  of,  69. 
amendment  of  declaration  on,  under  Lord  Tenterden's  act,  67,  68. 
stamps  on,  161. 
inland,  162. 

what  are  bills,  &e.  within  55  Geo.  S.  c.184.,  162,  163. 
post-dated,  stamp  on,  163. 
foreign,  id, 

drawn  in  Ireland,  uL,  164. 
re-issued,  when  they  require  fresh  stamp,  164. 
what  alteration  o^  requires  new  stamp,  id, 

in  material  part,  after  being  issued,  though  made  by  a  stranger,  id, 
what  alteratimis  are  material,  trf. 
may  be  made  to  correct  a  mistake,  id, 

does  not  preclude  drawer  from  suing  on  original  consideration,  id, 
what  is  sueh  an  issuing  as  makes  an  alteration  fatal,  id,,  165. 
exchange  of  acceptances,  165. 

bill  being  in  handi  of  person  entitled  to  make  a  claim,  id, 
altered  l^fore  negotiation  at  request  of  acceptor,  may  be  enforced 
against  him,  id. 
plaintiff  must  shew  that  alteration  was  made  before  negotia* 
tion,  id, 
not  a  question  for  jury,  if  alteration  risible,  id, 
objection  for  want  of  stamp  must  be  taken  before  bill  is  read,  id, 
alteration  by  vendor  who  has  taken  bill  for  goods,  283. 
assumpsit  on,  202. 

production  and  proof  of  the  bill,  id, 

must  be  produced,  unless  destroyed,  id, 
if  lost,  plaintiff  cannot  recover  without  proof  of  destruction, 
id.,  203. 
though  he  has  offered  an  indemnity,  203. 
and  Uiough  bill  overdue,  id, 

unless  only  specially  indorsed  by  payee,  id. 
payee  may  recover  on  bill  not  negotiated,  without  production, 

id, 
where  bill  is  in  possession  of  defendant,  id, 
if  altered,  plaintiff  must  shew  alteration  not  improper,  id,, 
165. 
variances,  203. 

in  names  of  parties,  id, 

payee's  name  in  blank,  described  in  declaration  as  A.  B., 
id. 
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in  name  of  one  of  makers  of  joint  note,  who  has  let  judg« 

ment  go  by  de&Blt«  S03. 
in  name  of  one  of  makers  who  has  been  oudawed,  id. 
in  name  of  person  not  a  party,  id, 
sufficient  if  nanoe  be  stated  as  on  the  bill,  id, 
in  place  of  payment,  id, 

where  bill  is  drawn,  in  body,  or  at  fioot,  payable  at  par- 
ticular place,  id. 
so  in  promissory  note,  in  body,  804. 
aiiUr,  at  foot,  id. 

unless  printed,  id. 
in  the  direction,  id. 
in  the  consideration,  id, 

words  **  Talue  received,"  id. 
in  statement  of  sum,  id 

in  proof  of  the  drawing,  or  accepting,  or  indorsing  id. 
by  procumtion,  id. 
by  wife  of  party,  id.,  205. 

effect  of  averment  *<  his  own  proper  hand  being  sub- 
scribed," S05. 
signature  by  sou  of  party,  idL 
note  made  by  A.  to  secure  a  debt  from  A.  and  B.  cannot 

be  declared  on  as  made  by  A.  and  B.,  id. 
effect  of  word  *<  at  **  before  name  of  drawer,  id. 
effect  of  memorandum  or  note  after  signature,  stating  con- 
dition, id. 
in  presentment,  id. 

when  the  actual  day  must  be  proved,  id. 
by  certain  persons,  proof  nwy  be  by  another,  id. 
payee  v,  acceptor,  id.     See  AeeqoianeB  of  BiU  of  Exehampe. 
indorsee  v.  acceptor,  209.     See  Indor»emenL 
drawer  v.  acceptor,  211. 

proof  of  a^cqfitance,  id.    See  Aceeptamct  of  BiB  of  Exehamye. 
of  presentment  and  refusal  to  pay,  id.      See  Preaeni- 


of  payment  by  plaintiff,  id. 

receipt  on  beck  of  bill  not  sufficient  evidence  of 
payment  by  drawer,  id. 
payee  v.  drawer,  212. 
drawing  of  bill,  id. 

by  evidence  of  handwriting  of  drawer,  id 

if  agent,  by  evidence  of  authority  and  of  handwriting, 

id. 
if  in  name  of  firm,  by  evidence  of  partnership  and  of 
handwriting,  id. 
presentment  to  drawee  or  acceptor,  id.     See  Prettntmeni. 
de&ult  of  drawee  or  acceptor,  214. 
notice  of  dishonour,  21 5.     See  Notice  of  Didtomow. 
indorsee  v,  drawer,  221. 
account  stated,  222. 
indorsee  v.  indorser,  id. 
plaintiff's  prooft,  id. 

unnecessary  to  prove  signature  of  drawer  or  of  prior 
indorsers,  id. 
nor  acceptance,  id. 
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preaeBtment  must  be  proved,  S22. 

evidence  of  dennMid  unnecessary,  id, 

want  of  effects  in  drawer's  band%  no  excuse  for  want 

of  notice  to  indorsee,  id. 
notice  dispensed  with  by  express  promise  to  pay,  id, 
indorsement  evidence  of  money  lent  to  indorser,  223. 
promise  to  pay  by  indorser  before  presentment,   no 
evidence  on  account  stated,  id, 
defence  in  actions  on,  id, 

want  of  proper  stamp,  id, 
alteration,  id, 

with  consent,  proof  of,  id, 
onus  of  explaining,  id. 
fraud,  id,y  224. 
imbecility,  224. 
forgery,  tdL 

want  of  connderation,  id.     See  Comideratum, 
satisfiustion,  228.     See  SatisfaeiioH, 
discharge  and  waiver,  id, 

what  amounts  to  a  waiver  of  acceptor*s  liability,  id, 
giving  time,  229. 

to  prior  party,  discharges  subsequent  ones,  id, 

but  conditional  agreement,  the  condition  not  performed, 

is  no  discharge,  id, 
mere  forbearance  to  sue,  not  a  discharge,  id, 
nor  taking  cognovit  or  warrant  of  attorney,  id, 
giving  time  to  drawer  of  accommodation  bill,  held  not 

to  discharge  acceptor,  uf.,  ted  q, 
giving   time  to  accommodation  acceptor,  no  discbarge 

of  drawer,  id, 
giving  time  to  acceptor,  when  agent  of  drawer,  no  dis- 
charge of  latter,  id, 
agreement  between  plaintiff  and  a  stranger  to  give  time 
to  acceptor,  no  discbarge  of  indorser,  id, 
competency  of  witnesses  in  actions  on,  23a     See  Wtttutt, 
of  drawer,  id, 
of  indorser,  id, 
of  drawee  or  acceptor,  231. 
when  contracted  to  be  given  for  goods,  operates  as  a  credit,  282.     See 

Credit, 
forged,  when  money  may  be  recovered  on  payment  or  discount  of,  293. 
given  to  induce  creditor  to  sign  composition  deed,  cannot  be  recovered 

as  money  bad  and  received,  296. 
interest  on,  when  recoverable,  298.     See  Interett  of  Money, 
insolvent  giving  satisfiictory  description  of,  in  schedule,  not  liable  on, 

sia 

infont  not  liable  on,  unless  accepted  after  21,  312. 
when  Stat  of  limitations  begins  to  run  upon,  313. 

qtugre,  whether  drawing  bill  prevents  stat.  of  limitations  from  run- 
ning as  to  the  original  demand,  316. 
effect  ot  receiving  in  payment,  325.     See  Paymeni, 
when  property  in  passes,  507,  508. 

question  is,  whether  the  party  acted  with  good  fiiith,  508. 
holder  o^  getting  money  on  by  discount,  guilty  of  conversion,  512. 
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when  a  good  petitioniog  creditor's  debt,  538.     See  Atngm^t  of  Baah- 

rupt. 
a  chattel  within  6  Geo.  4.  c.  16.  i.  3.,  5S7. 

within  6  Geo.  4.  c.  16.  s.  72.  as  to  reputed  ownershipt  551. 

deposited  with  banker  for  particular  purpose  does  not  pass  to  his  asug- 
nees  under  6  Geo.  4.  c  16.«  557. 

bona  iwrfatflio,  where  the  debtor  resides,  577. 
Bill  of  LAniNo : 

parol  evidence  admissible  to  explain  words  o^  14,  j 

signed  by  deceased  master,  admissible,  34. 

stamp  on,  165. 

evidence  of  ownership  of  goods,  236.  360. 
of  shipment  of  goods,  237. 

assignment  of,  prevents  stoppage  in  transitu,  523. 
Bill  of  Sali: 

of  ship,  exempt  from  stamp,  165. 

proof  of  title  in  action  on  policy,  235,  236. 

fraudulent,  604. 
Birth  : 

how  proved,  26.  34.  151. 
Bishop  : 

proper  place  of  custody  for  document  relating  to  see  o^  86. 

effect  of  certificate  of,  149. 

of  roister  of,  id.     See  Reyigter  of  Biahop, 
Blank  : 

in  will,  when  parol  evidence  admissible  to  explain,  18. 

in  written  agreement,  id, 

in  bishop*s  register,  id, 

filling  up  of,  need  not  be  proved  by  attesting  witness^  90. 

after  execution,  will  not  vitiate,  if  deed  recognised,  id, 

acceptance,  206. 

indorsement,  210,  211. 
BuvDMXss  : 

where  attesting  witness  has  become  blind,  proof  of  his  handwriting 
sufficient,  87,  88. 

memorandum  may  be  read  to  blind  witness  to  refresh  his  memory,  131 . 
Bodleian  Librart: 

copy  of  old  deed  deposited  in,  admitted,  83. 

old  grant  to  an  abbey  deposited  in,  r^ected,  86. 
Bona  Notabiua  : 

evidence  of  want  of,  admissible  to  invalidate  probate,  142. 

where  they  give  Jurisdiction  to  metropolitan  and  ordinary,  576. 

what  are,  id.^  577. 
Bono: 

presumption  of  payment  ol^  21.     See  Preticaiplton. 

effect  of  declarstions  of  party  interested  in  payment  of,  40l     Sec  Ad^ 
miisiong, 

effect  of  recital  in,  48. 

variance  in  description  of  joint  and  several  bond,  59.  61. 

amendment  of  penalty  sued  on,  69. 

proof  of  execution  ot,  90. 

thirty  yesrs  old,  proves  itself,  93. 
when  lost,  95. 

stamp  on,  155.  165. 

for  payment  of  an  annual  rent,  165. 


INDEX.  669 

BoKD  ^  (eomiinued) 

for  payment  of  fixed  salary,  165. 

for  securing  repayment  of  money  to  be  hereafter  lent,  id, 

to  secure  dami^es  and  costs,  id, 

for  payment  of  principisi  and  interest,  and  performance  of  collateral 

acts,  id,,  166. 
when  necessary  to  produce  indenture  of  even  date,  166. 
receipt  of  payments  on,  exempt  from  stamp,  173. 
formerly  interest  not  recoverable  on  single  bond,  299. 
pleaded  by  way  of  set-off,  evidence,  328. 
evidence  in  action  of  debt  on,  401. 

effect  of  plea  of  mm  ettjaetumf  id, 
proof  of  breaches  suggeited  on  roll,  id 
identity  of  bond,  id, 

where  it  is  necessary  to  prove  the  lease,  &c.,  referred  to  in  the  con- 
dition, id, 
defence,  402. 

alteration,  id, 

when  it  must  be  specially  pleaded,  id. 
variance  in  defendant's  name,  id. 
payment,  tdl 

before  day  fixed,  evidence  of  payment  at  day  fixed,  id. 
presumption  of,  id. 
Stat,  of  limitations,  itL     See  LimiiaHona,  Stat  of. 
fraud,  403. 

mere  ille^ity  or  fidse  representations  as  to  extrinsic 
matter  insufficient,  id. 
bona  notdbiUa  where  found,  577. 
BooKKKVPsa : 

not  liable  for  loss  by  carrier,  359,  360. 
leaving  goods  with,  not  a  ddivery  to  carrier,  360. 
BoaouQH  Enoush: 

custom  of,  judicially  noticed,  51. 
Bought  and  Sold  Notxs  ;  265.     See  Fnnub,  Stat,  of, 
BoUNDxaiBs : 

proof  of,  by  reputation,  28,  29.  149. 

survey  when  admissiUe  to  prove,  S3, 
by  collateral  fiust,  54. 
by  presentment  of  jury,  146. 
proper  repository  of  andent  papers  relating  io,  86. 
BaiwBHS*  Dauos : 

action  on  sale  d,  not  maintainable,  306. 
Bbiberv: 

evidence  of  other  acts  of,  to  prove,  53. 
unstamped  instrument  evidence  in  action  of,  154. 
BaicKMAKxa : 

a  trader  within  the  bankrupt  law,  530^  531. 
Bricks  : 

action  on  sale  of,  under  statutable  size^  not  maintainable,  308. 
BaiDOi: 

presumption  of  ownership  ai,  485. 
action  against  hundred  for  demolition  of,  587. 
BaoKxa :  See  Agmt, 

incompetent  witness  for  defendant  in  action  against  employer  for  exces* 
sive  distress,  109. 
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competent  to  prove  matters  relatiiig  to  a  poHoj  en  whicb  he  has  a  lien, 

115. 
note  of,  of  purchase  of  shares,  sent  to  prineipal,  reqaireB  no  stamp,  1  GO. 
opinion  o^  admissible  as  to  iuoeption  of  risk  in  actioaH  on  policies,  2S7. 
as  to  alterations  which  should  have  been  made  in  policT, 
246. 
agent  of  both  parties  within  sUt.  of  frauds,  S65.     See  Frandt,  £btf.  of. 
where  held  responsible  as  principal,  869. 
valuation  of,  evidence  on  account  stated,  901. 
unlicensed,  sale  of  stock  bj,  illegal,  908. 
selling  goods  without  disclosing  principal,  pnrohaaer  cannot  set  off  debt 

due  to  him  from  broker,  990. 
sellinff  goods  at  less  price  than  ordered,  not  guilty  of  eoirrctsion,  519. 
a  trader  within  the  bankrupt  law,  599.  ^ 

BuiLOIVG    SOCIETT  : 

member  of,  liable  for  work  and  labour,  384. 
Burials: 

register  of,  bow  proved,  84. 
effect  of,  150. 
Bushes  : 

property  of,  in  tenant,  486. 
BuriMO  AND   StLLivo: 

what  acts  of,  prove  a  man  a  trader,  590,  591.     See  Tradimg, 

C 

Calkndar : 

judicially  noticed,  51 . 
Calico  Phintxbs: 

lien  of,  518. 

C.VMCKLLATION  : 

revocation  of  will  by,  498.     See  Reooeatkm. 
CxrtAis : 

of  vessel,  notice  to  owner  to  produce  document  delivered  to,  suffi- 
cient, 7. 

evidence  of,  to  prove  title  to  ship  or  goods,  S95, 296. 

signing  bill  of  lading,  and  dyings  handwriting  of,  may  be  proved, 

296. 
loss  by  perils  of  seas  in  consequence  of  his  mistake,  within  the 

policy,  240. 
capture  by  collusion  with,  a  loss  by  capture  within  the  policy,  242. 
what  amounts  to  barratry  by,  id, 

not  competent  to  disprove  barratry  in  action  on  policy,  247. 
protest  of,  not  evidence  of  Cuts,  td, 
liable  as  a  common  carrier,  958. 

receiving  goods  at  whar^  renders  owners  responsible,  960. 
has  a  particular  lien,  518. 
Cafturk  ; 

proved  by  book  at  Lloyd's,  147. 
what  a  loss  by,  within  poliey,  242.     See  Lmb, 
Cargo  : 

proved  by  copy  of  searcher*s  report  at  custom-house,  147.  297. 
.  Carrikh: 

effect  of  payment  into  court  in  action  against,  47. 

in  actions  against  for  negligence,  plaint^  nrast  prove  negliyce^  71. 
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bookkeeper  of,  competent  to  prove  direetioo  of  parcel,  114. 
scrrent  of,  competeot  for  his  master  to  prove  delivery,  id. 
delivery  of  goods  to,  delivery  to  purchaser,  972. 

but  not  an  aoeeptanoe  by  purchaser  within  stat.  of  frauds,  279. 
who  has  been  compelled  to  pay  for  goods  misdelivered,  may  maintain 

money  paid,  889. 
evidence  in  case  against,  358. 

proof  of  character  of  carrier,  id, 
who  are  such  in  law,  id. 
insurers,  and  liable  for  accidental  fire,  ui  359. 
liability  of  private  person,  359. 
keeping  booking-office  no  proof  of  being  carrier,  id. 
proof  of  the  contract,  id, 
defence  in  assumpsit,  id. 

eiemption  by  act  of  parliament,  id. 
keeping  goods  in  warehouse  entitled  to  rent,  id, 
bookkeeper  not  liable  for  loss  by,  td. 
receipt  of,  requires  no  stamp,  if  under  202.,  id, 
Urmini  must  be  proved  as  laid,  id. 
who  may  sue  carrier,  id 

when  traveller  takes  luggage  under  his  own  care,  360. 
unnecessary  to  prove  tender,  when  action  is  for  refusing  to  carry, 

id. 
liable  even  without  reward,  if  grossly  negligent,  id, 
proof  of  delivery  to  defendant,  id, 
to  driver  sufficient,  id. 

unless  to  carry  for  his  own  gain,  id. 
to  officer  on  board  ship,  id, 

to  master  on  shore  sufficient,  id, 
leaving  goods  in  inn-yard,  or  at  whar^  id. 
with  bookkeeper,  id. 
proof  of  loss,  id, 

slight  evidence  sufficient,  id, 

ddivery  at  office  for  transmisuon  by  coach,  insufficient  against 

proprietor  of  office,  id 
liability  continues  till  delivery,  361. 

eridence  of  usage  of  port  of  London  admissible  to  prove  de- 
livery there,  id, 
declarations  of  coachman  as  to  loss,  evidence  against  carrier, 
id, 
defence,  id, 

effect  of  plea  of  Not  guilty,  id, 
delivery  must,  in  general,  be  at  bouse  of  consignee,  id, 
goods  conveyed  by  sea,  id, 
delivery  to  wrong  person,  id, 
proof  of  notice  rertricting  liability,  id. 

carriers  by  land  unable  to  avail  themselves  of  general 
public  notice,  id, 

oHter,  other  carriers,  id, 
how  plaintiff  may  be  affected  with  notice,  id.,  362. 
by  proof  that  it  was  affixed  in  office,  361. 
by  handbilli  or  advertisements,  td. 
where  two  notices  given,  carrier  bound  by  least  be- 
neficial, tdl,  362. 
should  be  In  large  characters,  36^. 
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how  plaintiff  shewn  to  be  acquainted  with  notice,  362. 
by  reading  newspapers,  id. 
by  delivery  of  ticket  containing  notice,  id, 
examined  copy  sufficient  to  prove  contents  of  nocieson 

board,  Jd 
effect  upon  notice  of  the  goods  being  known  to  be  of 

greater  value  than  the  limited  sum,  id, 
effect  upon  notice  of  carrier's  negligence^  id,  36S, 
Stat  1  W.  4.  c.  68.,  S«S. 

sec.  1.,  carriers  by  land  not  to  be  liable  for  safe  carriage 
of  certain  articles,  unless  value  declared,  and  incrased 
charge  paid,  id» 
see.   S.,   lawful  for  carriers  to  receive    such  increased 

charge,  to  be  notified  by  notice  in  office,  id. 
see.  4^  carriers  henceforward  not  to  restrict  liability  bj 

notice,  id^  364. 
sec.  5.  what  to  be  deemed  the  office  of  carrier  —no  plea 
.  of  non-joinder,  364. 

sec.  6.  act  not  to  affect  special  eontractSf  id. 
sec.  8.  act  not  to  extend  to  felonious  acta  of  servants  cr 

personal  negligence,  id 
sec  .9.  carrier  not  to  be  bound  by  declared  value,  id. 
act  extends  to  every  article  enumerated  in  the  first  section, 

though  <*  not  of  great  value  in  small  compass,**  id 
what  amounts  to  notice  of  value  under  the  aict,  id 

necessity  o^  not  superseded  by  opinion  of  carrier, 

id. 
if  no  declaration  of  value,  carrier  not  liable,  thoogfa 
loss  occasioned  by  gross  n^igence,  365. 
dither,  in  case  c^  wilful  misfeasance,  id 
misdelivery  of  goods  by,  a  conversion,  5 IS. 

tdiier,  in  case  of  lo§s  of  goods,  id 
proof  of  his  having  falsely  asserted  that  he  delivered  goods  to  consignees 

no  evidence  of  conversion,  id 
when  he  has  a  general  lien  on  goods,  517. 
when  goods  in  his  hands  are  in  trantiiu,S2l. 
a  trader  within  the  bankrupt  laws,  5S0. 

money  in  hands  of,  within  6  Creo.  4.  c.  16.»  as  to  reputed  owner&hipf 
553. 
Cask: 

fbr  nuisance,  334.     See  Nuisance. 
for  obstruction  of  light  and  air,  337.     See  Ligkia. 
for  disturbance  of  common,  340.     See  Cmunon. 
of  way,  342.     See  Way, 
of  watercourse,  348.     See  Watercouree, 
of  pews,  349.     See  Btun. 
for  infringing  patents,  350.    See  Paieni, 
for  negligence,  352.     See  Negligence. 
against  carriers,  358.     See  Carrier. 
for  deceit,  365.     See  DeeeiU 
fbr  defemation,  367.     See  Defamation, 
for  malicious  prosecution,  384.     See  Maiieumt  Proteeuiion, 
for  malicious  arrest,  388.     See  MalieiauM  jirrtet. 
for  excessive  distress,  392.     See  Exceuive  J}i$tres§, 
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where  case  or  trespass  is  the  proper  remedy  for  fidse  iiDprisooment, 
476. 
for  usuries  to  carriage^  &e.,  in  driring,  478. 
Ckixae: 

liability  of  party  for  not  enclosing,  356. 
Cbpit  auo  loco: 

evidence  on  plea  o(  in  replerin,  454. 
CiaTincATx  or  AroniacAKT: 

proof  o^  lies  on  defendant  in  action  for  practinng  without,  72. 

how  prored,  261. 
CiETiricATB  OF  Atiobkxt  : 

neglect  to  take  out,  a  defence  to  action  on  bill,  259. 

eridence  of  being  an  attorney,  147.  374. 
CxanricATx  of  Bamkrutt: 

proof  of  having  come  to  bankrupt's  hands  so  as  to  let  in  secondary 
evidence,  7. 

book  kept  by  secretary  of  bankrupts  not  even  secondary  evidence 
of,  148. 

attorney  obtaining,  a  taxable  item,  256. 

must  be  entered  of  record,  544.  S6S. 

evidence  in  action  against  bankrupt,  565. 

secondary  evidence  oi,  566* 

under  joint  commission,  admissible  in  action  for  separate  debt,  icf.* 

CxaTIFICATX   OF    BlSHOP : 

evidence  of  holy  orders,  149. 

CXXTIFICATX   OF    CoUXT   OF    BANKRUPrCT : 

evidence  of  appointment  of  assignees,  544. 
CxaTIFICATX : 

by  churchwardens,  execution  of,  90. 

of  settlement,  ancient,  custody  of,  93. 

for  costs.     See  Cotts, 

of  vice-consul,  not  evidence  of  focts  therein  stated,  145.  149. 

so  of  notary,  149. 

as  to  execution,  under  1 1  Geo.  4.  ft  1  W.  4.  e.  70.,  185. 

under  1  W.  4.  c.  7.,  id, 
of  registry  of  ship,  not  evidence  of  title,  236. 
in  case  for  infringement  of  patent,  352.  • 

CxBTIORAXl  : 

in  proving  a  record,  73. 
CxsTUi  Qux  Tbubt: 

effect  of  admissions  by,  in  action  by  trustee,  41. 
Ckakcxbt  : 

letter  filed  in,  secondary  evidence  of,  inadnussible>  4. 
proof  of  proceedings  in,  76,  77. 

decree,  by  exemplification,  sworn  copy,  or  decretal  order,  76. 

when  previous  proceedings  must  be  proved,  uf.,  77. 
answer,  by  production  of  bill  and  answer,  or  examined  copies, 
77. 

unless  biU  cannot  be  found,  id, 

identity  of  parties  must  appear,  id 

examined  copy  ot,  atone  sufficient  to  prove  admissions  in,  til. 

letter  referred  to  in,  evidence  without  reading,  id 

aed  qwtre,  if  knowledge  of  letter  obtained  from  answer  to 
bill  of  discovery,  id 
affidavit,  by  examined  copy,  78. 

0  o 
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depositions,  78.     See  DeponiUma, 
proof  of  will,  on  issue  out  ot,  95,  96. 
effect  of  proceedings  in,  139. 

bill  by  father,  stating  pedigree,  evidence  of  same,  27. 

ttmbUy    not  evidence  of  fiicts  allied  in  it  against  plaiotifl^ 

139. 
not  evidence  against  party  not  claiming  under  plaintiff  or  de* 
fendant  in  equity,  «/. 
answer,  evidence  as  an  admis»on  against  defendant,  itU 
must  all  be  taken  together,  id, 
how  far  party  reading  makes  the  whole  evidepce,  id, 
of  guardian,  not  evidence  against  infant^  id. 
nor  of  trustee  against  c.  g.  f.,  ui. 
evidence  against  privies,  id, 
of  defendant  not  evidence  against  co-defendant,  140. 

unless  partners,  id, 
when  evidence  to  prove  a  partnership,  272,  273. 
decree,  evidence  between  same  parties  or  their  privies,  140. 

for  payment  of  rent,  conclusive  in  action  for  use  and  oecupa- 
tion,  197. 
order,  evidence  of  suit,  HO. 

depositions,  evidence  between  same  parties,  or  their  privies,  if  wit- 
ness dead,  &c.,  id, 

in   questions  of   customs   or   tolls,   evidence  between   third 

parties,  id, 
between  third  parties,  evidence  to  contradict  witness,  id, 
to  perpetuate  testimony,  where  witness  since  interested,  id, 
by  defendant  in  Chancery  suit  on  same  question  by  another 
person,  id. 
affidavit  of  sherifTs  officer,  used  by  defendant  on  interpleader  rule, 
a.,  141. 
of  agent  of  petitioning  creditor  to  prove  act  of  bankruptcy,  141 . 
in  court  not  of  record  inadmissible,  id, 
voluntary,  admusible,  on  proof  of  signature,  id, 
when  tendered  in  lieu  of  parol  testimony  of  deponent,  id, 
on  issue  directed  in,  counsel  of  party  having  Uberty  to  attend  trial 
cannot*call  witnesses  or  address  jury,  180. 

but  may  cross-examine  and  suggest  points  of  law,  id, 
Chapsl: 

register  of  marriage  in  dissenting  chapel  inadmiwible,  151. 
proof  of  marriage  in  a  public  chapel  under  26  Geo.  2.,  &c,  460. 

CHARACTia: 

to  prove  general  bad  character,  a  witness  may  state  what  has  been  said 

by  third  persons,  32.  254. 
admissions  of  particular  character,  or  made  in  a  particular  cliaracter,  39. 

See  AdmiM9ion$. 
evidence  of  bad,  when  admissible,  SS. 

i3^  husband  or  wife,  in  crim.  con.,  id,  466. 
of  plaintiff  in  slander,  inadmissible,  382. 

of  plaintiff  in  action  for  malicious  prosecution,  inadmissible,  388. 
in  seduction,  of  person  seduced,  55. 
evidence  of  good,  when  admifisible,  id, 

of  wife  or  daughter,  in  crim.  con.  or  seduction,  inadmissible  except 
where  general  evidence .  of  bad  character  is  given  on  the  other 
side,  54.  466.  469. 


INDKX,  675 

Charactkr  —  {eoniinued) 

of  plaintiff,  iiMdmissible,  in  slander,  S5,  376. 
inadmissible  vbere  on  cross-examination  party  ^ils  to  make  out 
tbe  imputation,  55. 
account  stated  with  person  in  a  particular  character  admits  that  cha* 

meter,  301 . 
particular  character  when  necessary  to  be  prored  in  action  for  defama- 
tion, 373. 
CHARTia : 

parol  evidence  of  ancient  usage  admissible  to  explain,  15. 
from  crown,  may  be  presumed,  23. 
recital  in  modern,  evidence  of  ancient,  48. 
CBARTKa  pARTr: 

to  prove  inception  of  risk,  237. 
Chbck  : 

notice  to  defendant  to  produce  check  drawn  by  him  and  paid  by  his 

banker,  sufficient,  though  check  still  remains  in  banker's  hands,  7. 
presumption  of  payment  by,  21. 
exempt  from  stamp  duty,  161. 

unless  post-dated,  id, 
presentment  of,  213. 

should  be  on  day  after  receipt,  213. 
evidence  of  being  post-dated  admissible  in  action  on,  223. 
money  paid  by  banker  on  forged  check  when  recoverable,  293. 
sum  altered,  value  recoverable,  id. 
effect  of  taking  in  payment,  326. 
tender  by,  when  good,  331. 
Chemist  : 

not  within  55  Geo.  3.  c  194.,  260. 

unless  practising  as  an  apothecary,  id, 
Childrkit  : 

when  competent  witnesses,  103,  104. 
Cbxrooraph  : 

proof  of  fine,  but  not  of  proclamation,  74. 
Cbristmas-Dat  : 

bill  due  on,  to  be  presented  on  following  day,  213. 
notice  of  dishonour  on,  217. 
on  following  day,  good,  id. 
Chronicles  : 

when  evidence,  149. 
Church  : 

action  against  hundred  for  demolition  of,  587,  588. 
Churchwardens  : 

defence  by,  in  action  for  &1se  imprisonment,  478. 

within  24  Geo.  2.  c.  44.,  as  to  demanding  copy  of  warrant,  568.  - 

deceased,  entries  by,  admissible,  35. 
notice  endorsed  by,  evidence  of  service,  36.  257. 
of  corporation,  entries  by,  not  evidence  against  member,  43. 
of  counsel  or  attorney,  privileged,  122. 
may  recover  year*s  wages,  262. 
of  works,  liable  for  nuisance,  336. 
liable  in  trover,  515. 
Club  : 

rules  of,  members  presumed  to  be  acquainted  with,  20. 
members  of,  not  liable  for  goods  ordered  by  committee,  278. 
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committee  of,  not  liable  on  oontract  of  stevardy  witfaoot  proof  of 
authority,  S78. 
Coach  : 

proof  of  ownership  o^  353. 

COACR-HOUSI : 

action  againat  hundred  for  demolition  o^  587. 

COACHMAK : 

declarations  o(  eridenoe  i^gaiiut  carrier,  361. 
Co-coMTaACToa : 

when  competent,  ISO.  See  tfitneft, 
non.joinder  of,  SOS.  See  jibaUmeni, 
where  discharged  by  release  to  other  contractor,  327. 

Co-DSFIMDAVT  : 

when  competent  witncas,  1 19.     See  WUiu»i, 

answer  in  Chancery  o^  not  evidence  againat  co-defendant,  140« 
aliter,  if  partners,  id. 
Codicil  : 

execution  of,  execution  of  will  on  same  paper,  96. 

may  be  only  partial  republication,  id, 
CoGKOvir : 

does  not  require  a  stamp,  166^ 

taking  cogBovit  from  acceptor,  when  not  a  giving  time,  S89. 

offer  c£,  after  action  brought,  not  evidence  of  account  atated,  SOI. 
Cohabitation  : 

presumptive  evidence  of  marriage,  434. 

not  evidence  of  marriage  in  trespass  for  adultery,  460. 

when  evidence  of  adultery,  463. 

want  of,  whether  a  defence  in  trespass  for  adultery,  465. 

COLLATBRAL    FaCTS  : 

proof  of,  admissible  to  aid  the  construction  of  a  will,  17. 
in  general  inadmissible,  52. 

unless  material  to  the  point  in  issue,  53. 

in  questions  of  trade,  id» 

in  case  of  libel,  id, 

in  question  of  modus,  id, 

on  question  of  skill  and  judgment,  td 

to  shew  knowledge  of  party  in  regard  to  particular  traoaaetioo,  uL 

on  question  of  intent,  id, 

in  proving  knowledge  of  bills  beiqg  fictitious,  id. 
customary  right  in  one  parish  inadmissible  to  prove  custom  in  another, 
id. 

unless  part  of  same  distrii*t  and  subject  to  aame  tenure,  id, 

or  where  same  class  of  tenants  in  both,  id. 

acts  of  ownership  in  cme  part  of  continuous  property,  tdL,  54. 

working  mine  under  part  of  surfoce  demised  to  prove  posses- 
sion of  the  whole,  54. 
judgment  not  evidence  of,  136. 

unstamped  instrument  when  evidence  for  collateral  purposes,  154. 
CoLLATBBAL  SacuaiTT : 

when  giving  another  bill  amounts  to,  or  to  satisfaction*  288. 
.CoLLBCTOR  or  Ratbs  : 

deceased,  entries  by,  admissible,  35. 

proof  of  character  as,  by  having  collected  taxei^  40. 

hook  of,  proper  custody  for,  86. 

competent  witness  in  action  on  tolls,  116. 
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CoijOVixs  : 

laws  o^  not  judieially  noticed,  52. 

how  proved,  82. 
sell  of  court  must  be  proved,  87. 
marriages  in,  when  valid,  462. 

CoVMBNCBlfBlIT  OF    AcnON  : 

bow  proved,  257,  258. 

proof  o^  in  debt  for  penalties,  409. 

in  actions  against  hnndredors,  593. 

in  actions  against  justices,  596. 

CoStllBNCBKXNT  OF   TbHAKCT  : 

how  proved,  422,  423. 
CoxJCissiON : 

for  taking  interrogatories,  when  proof  of,  dispensed  with,  76. 

of  officer  in  the  army,  not  proved  by  production  of  Gazette,  132. 

of  bankruptcy.     See  Fiat 

of  bankrupt,  in  action  ton  maliciously  suing  out,  supersedeas  must  be 
proved,  390. 

supersedeas  not  proof  of  want  of  probable  cause,  391 .  ^ 
Coxkissioxbb  : 

of  bankruptcy,  when  liable  to  action  of  trespass,  476« 

of  excise.     See  Exom, 

of  court  of  requests  not  within  21  Jac.  1.  c.  12.,  568. 

of  sewers,  when  liable  in  action  for  nuisance,  336. 

cannot  maintun  trespass  g.  e./.,  482,  483. 

COKMITMKIIT  : 

of  prisoner,  how  proved,  147.  613. 
for  unreasonable  time,  476« 
cause  of,  how  proved,  543. 
for  contempt  must  be  in  writing,  599. 
Coim  irrcB-MAK : 

of  hospital,  personally  liable  to  creditors  of  hospital,  284. 
Common  : 

variance  in  statement  of  prescriptive  right  o^  62. 

of  pasture,  pleas  of  to  be  taken  distributively,  if  capable  of  being  so 

construed,  63. 
eommoner,  when  an  interested  witness,  108. 

customary,  verdicts  on  questions  of,  admissible  between  third  penoas,  1 35. 
riffht  ot,  proved  by  ancient  writings  amongst  muniments  of  manor,  146. 
evidence  in  action  for  disturbance  of,  340. 
proof  of  right,  id. 

Stat  2&3  W.  4.  c 71.,  iti 

need  not  be  proved  to  extent  laid,  id. 

but  right  proved  must  prove  right  alleged,  tdL 

ri^t  for  **  all  freemen  wi^in  borough  of  A.,**  where 
borough  enlarged  by  municipal  corporation  act, 
341. 
right  of  sporting,  id. 
prcof  of  common  for  "all  cattle,  levant  and  couchant,**  id. 
hearsay  admissible  to  prove  customary  right,  id. 
proof  of  disturbance  by  defendant,  id. 
by  another  eommoner,  id. 
by  the  lord,  id. 

by  stranger  with  lord*s  licence,  id, 
person  claiming  customary  right,  an  admiarible  witness,  id. 
damages,  342. 
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CouMON  —  (continwd) 
defence,  S42. 

inclosure  for  twenty  years,  id, 
extinction  by  unity  dT  poaaeasion.  &c«,  id, 
commoner  incompetent  for  lord  to  prove  extent  of  waste  in  ejectment, 
453. 
.    evidence  on  plea  of  right  of,  in  trespass  q,  e.  /.,  497. 

prescriptive  right  of,  in  defendant  and  his  ancestors,  not  prorcd  by 
grant  eighty  years  ago  to  one  of  his  ancestors^  498. 
Common  Couxts: 

acceptance  of  bill,  when  eridence  under,  908. 

bill  not  evidence  under,  except  in  actions  between  immediate  parties, 

211. 
promissory  note,  when  evidence  under,  232. 
CoMMOKs,  Housx  or: 

privileges  of,  noticed  judicially,  51. 
journals  of,  proved  by  examined  copies,  73. 
Comparison  : 

of  hands,  when  admissible,  92. 

CoMPBftUIT   AD   DIKM: 

evidence  on  plea  of,  in  debt  on  bond,  404. 
CoMPBTKNCT  OF  WITNESSES.     See  JfttnetB. 
Composition  : 

where  a  satisfiiction  of  bill,  228. 

by  administrator,  581. 
Compound  Interest: 

when  recoverable,  298.     See  Inierul  of  Money, 
Compromise  : 

admissions  made  during  treaty  for,  when  admissible,  37. 

offer  to,  does  not  dispense  with  notice  of  dishonour,  220. 
Concealment  : 

when  a  defence  in  actions  on  policies  of  insurance,  246.     See  Imsuramet, 
Concerted  Act  or  Bankruttct,  533.     See  Jei  of  Bankruptcy, 
Conclusive  Evidence: 

award  as  to  amount  of  damages  conclusive,  39.  152 

receipt,  when  conclusive,  39.     See  Admis»on$, 

admissions  by  bankrupt,  when  conclusive,  40. 

proof  by  creditor,  not  conclusive,  id, 

payment  into  court,  when  conclusive,  45. 

of  date  of  inrolment,  74.     See  Inrobnent, 

award  under  inclosure  acts,  100. 

conclusiveness  of  judgments,  133.  135. 

of  sentences  in  Admiralty  courts,  142,  143. 

of  judgments  in  rem,  138,  139. 

of  convictions  by  justices,  144.     See  Jnttict  of  the  Poaee, 

judgment  of  inferior  court,  when  conclusive,  143. 

of  foreign  court,  when  conclusive^  144,  145. 

of  tenancy,  199,  20a     See  C/se  and  Oeenpaiion, 

delivery  of  former  bill  by  attorney,  against  any  increase  of  charge  on 
items,  258. 

account  stated,  not  conclusive,  301. 

letter  of  partner  promising  payment,  eoncluuve  on  plea  of  non-joinder, 
though  other  partners  abroad,  303. 

meaning  of  term,  in  6  Geo.  4.  c.  16.,  546. 

continuing  possession  of  goods  assigned,  not  conclusive  proof  of  fraud, 
604.     See  Sheriff. 
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CONDKMNATIOK : 

of  goods  in  court  of  Exchequer,  1S8. 
as  prize  by  court  of  Admiralty,  effect  of,  142. 
foreign  sentence  of,  not  evidence  of  capture,  242. 
CoKomoN : 

conditional  acknowledgment  to  take  case  out  of  the  stat.  of  limitations, 

S21. 
conditional  tender  bad,  332. 

ejectment  on  breach  of  condition  in  agreement  of  demise,  429. 
CoNorrioNS  PaicsDZMT: 

performance  of,  averred  by  declaration  admitted  by  payment  into  court, 

46. 
proof  of,  in  action  by  vendor  against  vendee  of  real  property,  190. 
in  action  for  not  accepting  goods,  266. 
in  action  for  not  delivering  goods,  269. 
CoNDrriovs  or  Sale: 

seen  by  purchaser  at  sale*  evidence  agunst  him  of  then  reputed  parcels, 
18. 

CoNriDBMTXAL    COMMUNICATIOKS  : 

between  counsel  and  attorney  and  client,  1 22.     See  Witneu. 
between  public  officers,  &c.,  not  to  be  disclosed,  124.     See  Wiineu, 
when  they  furnish  a  defence  in  Action  for  defiunation,   378.      See 
DefanuxHon. 
CoHSSMT  Rule:  * 

when  to  be  produced,  411. 

admits  demise  by  deed  in  ^ectment  by  corporation,  41 3. 
with  undertaking,  sufficient  evidence  of  lease,  entry,  and  ouster,  under 

1  Gea  4.  c.  87.,  416.  503. 
admits  possession  at  time  of  service  of  declaration,  503. 

CoNSIDXRATlOM  : 

parol  evidence,  when  admissible  to  vary,  12. 
of  unstamped  promissory  note,  evidence  of,  inadgiissible,  56^ 
variance  in  statement  of,  59,  60. 
by  omission  of  part,  60. 

immaterial,  if  legal  effect  not  varied,  idL 

semMe,  no  variance  where  declaration  states  reasonable  reward, 

and  evidence  shews  sum  certain,  id. 
whole  promise  need  not  be  stated,  id, 
omission  of  qualification  in  promise,  id. 
of  alternative,  id. 
in  bills  of  exchange,  204. 
ill^l,  may  be  proved  by  unstamped  agreement,  154. 
of  bUl  of  exchange,  alteration  tn,  makes  new  stamp  necessary,  164. 
want  of,  onus  probandi,  224. 

bolder  of  lost  bill  must  shew  consideration,  id. 
effect  of  special  plea  alleging,  id. 

when  plaintiff  states  specific  consideration,  id,  225. 
when  fraud,  as  well  as,  alleged  by  plea,  225. 
proof  of  fiiilure,  or  want  of,  226. 

declarations  of  former  holder,  when  admissible  to  prove  want  of, 
227. 
not  unless  the  title  of  plaintiff  and  of  the  party  making  the 
declaration  is  identified,  id. 
illegality  of,  hondftdet  of  holder,  id. 

confined  to  parties  or  privies  to  illegality,  id. 
UmAfidt  indorsee  without  notice  may  recover,  id 
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tmlcM  bill  giten  for  guning  debtp  8517. 
or  on  luarioas  eontract,  id, 
or  to  leeure  money  paid  to  baokrupt^  eredf  ton  to  induce 

them  to  sign  certificate,  id, 
naurioui  indufiement,  idL 
on  plcn  of«  plaintiff  not  bound  to  produce  note  at  tii^  U, 
in  concoction,  or  transfer  of  bill,  if  proved,  pnts  the  bolder  on  proof 

of  consideration,  id, 
spirituous  liquors  sold  in  quantities  under  Talue  of  SOs.,  309. 
plaintiff  fuling  on  note  may  recover  on  original  connderstion,  SSS, 
833. 
proof  of,  in  action  on  warranty  of  a  borse,  249. 

where  note  given  for  medical  attendance,  and  notice  to  prove  consider- 
ation,  plaintiff  most  prove  himself  qualified  under  6  Geo.  4.  c.  13S.« 
261. 
money  had  and  received  in  fiulure  of,  or  withoot«  292.     See  Mame^  had, 

^. 
want  ot,  may  be  given  in  evidence  in  action  upon  special  contract,  under 
noH  auMmptii,  304. 

CoNStONBS : 

nmble,  may  insist  on  carrier  delivering  goods  at  his  residence,  361. 

may  have  trover  bvfore  actual  possession,  506. 
CoNsiGNoa: 

must  sue  for  loss  of  goods  by  carrier  sent  on  approval,  359. 

may  stop  goods  m  tranaitH,  notwithstanding  general  lien  of  carrier,  517, 
518. 
CoxsisToar  Court  : 

minute  book  o^  evidence  of  decree  for  alimony,  79. 
CoHsnaACT : 

conviction  for,  when  it  renders  witness  incompetent,  104, 105. 

CONSTABLX  : 

variance  in  description  ot,  63. 
defence  by,  in  action  for  folse  imprisonment,  478. 
evidence  m  aetions  against,  567.  , 

local  venue  ~~  pleading  by  officers,  he.,  id. 

cases  withiq  the  statutes  81  Jac  1.  c  12.,  and  43  Geob  3.  c.  85.* 
id. 

constable  imprisoning  party  on  suspicion  without  reasonable 
ground,  id. 
private  person  acting  in  aid  of  constable,  id, 
parish  officers  sued  for  goods  sold  and  deUvered  for  the  poor, 

not  within  statutes,  568. 
nor  commissioners  of  court  of  requests,  id, 
demand  of  copy  of  warrant,  id. 
what  persons  are  within  24  Geo.  2.  e.  44.,  id, 

churchwardens  and  overseers  taking  dbtreas  for  poor^is  rates,  id, 
gaoler  detaining  prisoner  under  magistrate*^  warrant,  id, 
must  act  strictly  in  obedience  to  warrant,  id, 
immaterial  that  warrant  ill^al,  id.,  569. 
what  actions  are  within  24  Gea  2.  c  44.,  569. 
evidence  of  the  denumd,  id, 

need  not  specify  the  time  vrithin  which  It  must  be  eomplied 

with,  id, 
constable  complying  with  demand  at  anj  time  before  suit 
sufficient,  id. 
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limitation  of  action,  S4  Geo.  2.  e.  44.  s.  8.,  569. 
when  a  constable  ib  within  this  clause,  570. 
evidence  of  arrest,  kL 
defence,  571. 

reasonable  suspicion  of  felony,  id. 
when  Justified  in  handcuffing  prisoner,  id, 

CoMTIKUANSO  : 

effect  off  in  trespass,  66. 
CoMTaACT : 

written,  when  it  may  be  varied,  &c.  by  parol,  11.     See  Paard  Evidence. 
variance  in,  58. 

in  the  parties,  id.     See  Partin, 

in  the  consideration,  59.     See  Omndtration, 

in  the  promise,  60.     See  J^emnire. 

in  the  legal  effect,  61.     See  Legal  Effect, 
for  sale,  produced  by  vendor,  need  not  be  proved  against,  9S. 
not  proved  by  copy  of  charter-party,  made  by  fordgn  notary,  14D. 
unstamped,  154. 

made  at  sea,  requires  no  stamp,  167. 

proof  of,  in  assumpsit  on  sale  of  real   property,   189.      See   Vendor, 
Fcmdec 

in  assumpsit  oo  promise  of  marriage,  85S. 
rescinding  of,  by  purchaser  of  horse  with  warranty,  248. 
executory,  for  sale  of  goods,  within  stat  of  frauds,  S6S. 
implied  on  waiver  of  tort,  270. 
where  goods  are  to  be  given  in  part  of  price,  and  not  given,  contract 

implied  to  pay  iq  money,  271. 
entire,  to  deliver  several  parcels  of  goods,  eff*ect  c£,  id. 
where  indebitaine  cutumptii  will  lie  in  case  of  special  contract,  283. 
illegal,  when  money  paid  on,  may  be  recovered,  295.  See  Money  had  and 
received, 

distinction  between  executed  and  executory,  tdl,  296. 
by  one  person,  in  name  of  several,  effect  of,  SOS. 
inconsistent,  may  b^  proved  under  plea  of  non  aasun^uit,  S04. 
illegal,  cannot  be  enforced,  S07. 

sale  of.  spirituous  liquors,  806,  S09. 

on  a  Sunday,  S09. 
by  infimt,  for  goods  for  purposes  of  trade,  void,  302.  312. 
immoral,  312. 

discharge  of  co-contractor  by  release,  327. 
proof  of,  in  case  against  carriers,  359. 

in  action  of  debt  for  penalties,  408. 
disaffirming  o^  by  assignees  of  bankrupt,  550. 
CoMTaADicToaT  Statemxitt: 

of  witness  at  another  time,  how  proved,  129. 

COMTaiBUTION  : 

for  costs,  liability  to,  renders  witness  incompetent,  lia  SOS. 
between  sureties  and  bail,  288,  289. 
CoKOsxx : 

of  fine,  cannot  have  trespass  q.  e.  /.  before  entry,  483. 

COKVXRSIOH  : 

eridence  of,  in  trover,  511.     See  IVorer. 
cannot  be  purged,  525. 

in  case  of  collusive  sale  by  trader  on  eve  of  bankruptcy,  551. 
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CONTI»SATION  : 

eflect  of  croflB-examinAtion  as  to,  188. 

COMVXTANCS: 

copy  of,  admitted  as  evidence,  10. 

presumption  ot,  83.  414. 

effect  of  recital  in,  87. 

recital  of  t«  htte  verba  in  inquisition  poai  moriemf  evidenee  for  party 

claiming  under  it,  137. 
not  proved  by  memorial  of  registered  conveyance^  148. 
tender  of,  195. 
CoNvrr  ANciNO : 

bill  for,  not  taxable,  856. 

COKVJCTION : 

effect  of,  as  to  competency  of  witneaBe%  104,  105. 
effect  of,  by  justices,  id.  476. 

a  conclusive  protection,  144. 

in  trespass,  for  giving  plaintiff's  landlord  powewion  of  fivm  ss 
deserted,  id. 

for  detaining  vessel  under  bum-boat  act,  ui. 
for  contempt,  by  commiasioners  of  court  a/  requests,  id. 
on  quashing  of,  money  had  and  received  lies,  895. 
action  against  justice  after  conviction  quashed,  597. 
justices  when  protected  by  evidence  o^  ict,  598.  See  Jmaticeqfike  Ptaee. 
amendment  of,  600. 
CoKvoT : 

bond,  evidence  of  inception  of  risk,  837.     See  /lutcraiict. 
proof  of  sailing  with,  838. 
Coparcxnxr:   See  Tenant  in  Common. 

in  torts,  may  plead  non-joinder  of  coparcener  in  abatement,  63. 

may  either  join  or  sever  in  demise  in  ejectment,  413. 

whether  one  can  recover  alone  in  ^ectment  on  forfeiture  of  leaae  made 

by  ancestor,  430. 
may  distrain  as  bailiff  of  coparcener  without  previous  command,  458. 
cannot  maintain  trover  against  coparcener,  515. 
unless  the  chattel  be  destroyed,  id. 
Cokt: 

of  deeds  or  instruments,  when  sufficient  secondary  evjilence  after  notice 

to  produce,  9. 
of  a  copy,  not  secondary  evidence  of  original,  id. 
by  copying  machine,  not  evidence  without  notice  to  produce,  lO. 
old  copy  of  old  record,  where  sufficient  without  proof  of  examina- 
tion, 73. 
examined  copy  proof  of  record,  74. 

how  proved,  id, 
office  copies,  id. 

in  same  court  and  same  cause  admissible,  id. 
in  Chancery,  not  admissible  at  law  without  proof  of  examina- 
tion, id. 
giutre,  in  case  of  the  trial  of  an  iaiue  out  of  Chanoeiyy  id, 
of  proceedings  in  Insolvent  Court,  id. 
copies  made  by  authorised  officers,  id. 
chirograph  proof  of  fine,  id. 

but  not  of  proclamations,  id.  « 

indorsement,  of  inrolment,  id, 

and  of  date  of  inrolment,  tdL 
of  depositions  at  judge's  chambers,  id.,  75. 
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Cory  —  (eoHiinved) 

of  judgment  by  clerk  of  Treasury,  inadmissible,  75 

of  records  in  the  custody  of  the  Master  of  the  Roils,  under  1  &  2 
Vic  c.  94.,  ui, 

of  rules  of  court,  76. 

of  proceedings  in  Chancery,  id.     See  Chameery, 

of  affidavits,  78. 

of  court  rolls,  80.     See  Court  RoBm. 

of  foreign  lav,  82.     See  Fortufn  Law, 
of  entries  in  public  books,  wdL 
of  corporation  books,  83. 
of  public  register,  84. 
of  ship's  register,  85. 
ofbill  or  note,  802. 
of  attorney's  bill,  858. 
specification  proved  by  examined  copy,  350. 
of  notice  painted  on  wall,  sufficient,  362. 
examined  copy  of  roll  of  attorneys,  to  prove  a  man  to  be  an  attorney, 

374. 
of  notice  to  quit,  428. 
of  judgment  roll,  448. 
of  proceedings  in  bankruptcy,  544. 

COPTHOLD : 

proof  of  court  rolls,  8a     See  Omrt  RoBs, 

effect  of,  146. 
evidence  in  ^ectment  by  devisee  of  copyhold,  439.     See  Dtvisct. 
in  fee,  not  assets  by  descent,  586. 
CorrnoLsxa : 

incompetent  to  prove  customary  right  to  take  timber  for  repairs,  109. 
may  have  trespass  imt  injury  to  mines,  483.     * 
Coaoxia :   See  htqwntUm, 

publication  of  proceedings,  actionable,  380. 
CoaroaATiox : 

•   not  bound  by  admissions  of  individual  member,  41. 
when  bound  by  admissions  of  officer,  id. 
bound  by  admissions  of  surveyor,  42. 
entries  by  clerk  of,  not  evidence  against  member,  43. 
seal  of,  genuineness  must  be  proved,  87. 

except  of  corporation  of  London,  id. 
seal  affixed  by  a  stranger,  id, 
books  o£^  where  admissible,  83,  84.  150. 

when  kept  by  proper  officer,  83. 

must  be  shewn  to  come  from  proper  custody,  ttf. 

when  examined  copy  sufficient,  id, 

not  evidence  for  corporation,  118. 
officer  o^  competent  to  shew  usage  of  office,  114. 
where  corporator  competent  in  action  by  corporation,  117. 
release  to^  does  not  render  corporation  competent,  1 22. 
public  acts  o^  proveable  by  their  books,  150. 

aUUTf  private  matters,  id. 
oitmmptit  against,  for  goods  sold  and  delivered,  870.     See  Goods, 
in  «Jectroent  by,  actual  deed  need  not  be  proved,  413. 
steward  a€,  may  give  verbal  notice  to  quit,  485. 
notice  to  quit  to,  must  be  served  on  its  officer^  id,  487. 
presentation  by,  must  be  under  seal,  443. 
may  appoint  bailiff  to  distrain  without  deed,  458. 
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CoftFOKATioK  ~~  (eofUinued) 

trespass  q.  e,  /*.,  lies  against,  487. 

in  trover  against,  not  necessary  to  shew  eonversioD  authonaed  by  dec^ 

515. 
liable  for  acts  done  by  agent,  itL 
how  to  sue  hundred  for  damage  done  to  tb«r  property,  589» 

CoKRSSrOKDEMCI  : 

proof  of  handwriting  by,  91. 
Costs: 

of  amendments  under  Lord  Tenterden*s  acU  G7. 

under  3  &  4  W.  4.  c  4S.,  68. 
of  suit,  not  proved  by  nisi  prius  record  and  poctea  indorsed,  75* 
liability  for,  such  an  interest  as  excludes  witness,  1 10.  890. 
certificate  for,  under  3  &  4  Vie  c  24.,  186. 

not  given  where  action  could  not  have  been  brought  to  try  any 
right  but  damages,  1 87. 

in  action  for  imitating  wrappers^  id, 

in  case  of  libel,  id. 

in  second  action  for  infringing  patent,  id, 

at  what  time  given,  id, 

of  one  of  the  issues,  id. 

where  one  of  several  defendants  has  a  verdict,  id. 

of  distinct  matters  under  different  counts  or  pleas,  188. 
what  costs  may  be  recovered  in  action  for  malicious  arrest,  891. 

in  trespass  for  mesne  profits,  503. 
taxed  costs  upon  Judgment  as  in  case  of  a  nonsuit,  not  a  good  peCition- 
ing  creditor*s  debt,  527. 

Co-TRXSPASSXR  : 

admissions  by.     See  AdmiMwnu, 
when  competent  witness,  119,  120.     See  Wiineu, 
not  joined,  recovery  against  inadmissible  in  trespass  q,  c./.,  489. 
CouMCiL  Book: 

copy  of  entries  in,  admissible,  82. 

secondary  evidence  of  licence  of  voyage,  239. 

COUKSKL : 

admissions  by,  when  evidence,  44.     See  ^dEsiifstONf. 
privilege  from  giving  evidence,  122. 

so  his  clerk,  id, 
opinion  of,  by  which  parties  agree  to  abides  n^d  not  have  an  award 

stamp,  161. 
who  is  to  begin,.  174,  175.     See  iVocfies. 
arguments  oi^  179. 

rule  as  to  addressing  jury,  180. 
privilege  of,  in  speaking  de&matory  words,  377* 

consulting,  evidence  of  probable  cause,  in  action  for  malicious  prosecu- 
tion, 386. 

CoUHTtaPAET: 

admissible  as  original  evidence  without  notice  to  produce  the  other 

part,  2.  6. 
next  best  evidence  where  original  not  produced,  9* 
unstamped,  when  seoondarv  evidence,  JO.  154. 
of  assignment  under  commission  of  bankrupt,  when  admissible^  11. 
of  old  lease,  when  admissible,  32. 
not  a  variance  on  profert  of  indenture,  395. 
ConifTT  Court  : 

judgment  of,  how  proved,  80.  615. 
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CouMTT  CovnT -^  ieofUinued) 

bill  for  btismets  iot  taiablc^  85$. 
CovxTT : 

limiu  of,  judicially  noticed,  51. 
court     See  Ommip  Court 
CoUBSX  of  Etidkmcx  :     See  Praetiee, 

counsel  not  allowed  to  shew  cause  of  action  in  proper  county  after 
dose  of  case,  409»  410. 
CouaT  BAaoK: 

proceedings  in,  how  proved,  80. 
rolls  of,  146. 
Cooar,  CouMTT :     See  Cfmmijf  Court 
CooaT  or  Requests: 

clerk  of,  when  liable  in  trespass,  476. 
CooaT  Rolls  t 

old  entries  on,  when  admissible^  32. 
proof  c€,  80. 

by  rolls  themsdves,  id. 
by  examined  or  stamped  copies,  itL 
by  drafts,  id. 
need  not  be  stamped,  81. 
effect  of,  146. 

eridence  between  lord  and  tenants,  id, 

so  ancient  writings,  id. 

entries  on,  evidence  of  custom,  id. 

of  admisnon,  reciting  surrender,  evidence  of  surrender,  id, 
writinffs  not  properly  rolls,  evidence  between  freeholders  and  copy- 
holders, id, 

effect  of  pajrment  into  court  in  action  of,  46. 

of  turn  ui  factum  as  an  admission,  48. 
variance  in  statement  of,  65. 

of  breach  of,  70. 
to  insure,  in  action  ibr  breach  of,  onus  of  proof  of  omission,  72. 
award  of  arbitrator  conclusive  as  to  damages  on  breach  o^  1 52. 
unusual,  in  lease,  192. 
evidence  in  actions  on,  394. 

evidence  on  plea  of  wm  esf  ybcttan,  id.     See  Nam  ui  factum, 
ezeoution  of  deed,  id 

amount  of  damages  where  action  is  not  for  a  liquidated  sum,  id, 
wpnX  of  stamp  or  alteration,  395. 
evidence  on  plea  of  assignment,  tdL 

notice  to  plaintiff  need  not  be  proved,  id, 
nor  assent  of  assignee,  id, 
evidence  on  plea  of  expulsion,  id, 
prooi  of  trespass  insufficient,  id. 
expulsion  fitim  part,  suspension  of  whole  rent,  id. 
evidence  on  plea  traversing  title  of  plaintiff,  id. 

in  answer  to  covenant  for  noo-repair,  or  to  husbandry  covenants, 
id. 
evidence  on  plea' traversing  the  assignment,  &c.  to  defendant,  id, 
proof  of  defendant  being  assignee,  id, 
where  particulars  of  defendant's  title  must  be  proved  as  laid, 

id.,  396. 
where  defendant  has  not  entered,  396. 
where  he  is  assignee  of  part,  and  charged  as  awignee  of  all,  id. 
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when  term  his  been  iiiortgiged«  entry  of  mortguee  need  not 
be  proved,  396. 
nor  of  executor,  id, 
proof  of  aceeptance  of  the  tenn  neeenary  to  eharge  assignees 
of  bankrupt,  id, 

what  a  sufficient  aeoeptanoei,  ut,  397. 
by  provisional  assignee»  397. 

trustees  under  assignment  for  benefit  of  creditors,  id. 
breach  of  covenant  not  to  assign,  &e.,  idL 
underlease  when  evidence  of  breach,  id 
compulsory  assignment  in  law,  no  breadi,  idL 
whether  devise  by  will  is  a  breach,  398. 
what  suflBcient  evidence  of  breach,  ut 
breach  of  covenants  for  good  husbandry,  id 
breach  of  covenant  to  repair,  id 

state  of  premises  when  demised,  evidence  for  defendant,  id, 

399. 
distincdon  between  eovenant  to  put  in,  and  to  ke^  in,  re- 
pair, 399. 
ordinary  decay  no  breach,  id 
breaking  a  doorway  through  wall,  idL 
pulling  down  wall,  idL 
covenant  with  under-lessee,  id,  4<XX 
breach  of  covenant  for  quiet  agoymenl^  400. 
tortious  disturbance  no  breach,  id 
nor  forbidding  tenant  to  pay  rent,  ill. 
breach  of  implied  covenant  on  w<wd  "  demise,**  id. 
evidence  on  plea  of  the  stat.  of  limitations^  401. 
evidence  in  ^ectment  for  non-performance  of  eovenant*  4SS>. 
action  of,  when  a  waiver  of  forfeiture  of  lease,  432. 
CovxaTcas : 

of  plaintiff  or  defendant  at  time  of  contract,  a  defenoe  in  assumpsit,  305. 

must  be  specially  pleaded,  id 
wife  of  foreigner  resident  abroad  may  be  sued  as  a  feme  sole^  idL 

giuere,  if  foreigner  leaves  hii  wifo  here^  idL 
feihe  covert  living  apart  not  liable  as  a  feme  sole,  id 
nor  wife  of  Englishman  resident  abroad,  idL 
divorce  a  metud  et  than  does  not  render  wife  liable  as  feme  sole,  id, 

cMttr,  divorce  ah  latlio,  idL 
husband  abjuring  the  realm,  or  transported,  wife  liable  as  feme  sole,  idL 
on  plea  of,  pnx^  that  husband  had  former  wife  living,  id. 
proof  of,  id. 

by  register,  or  reputation  and  cohabitation,  id. 
husband  must  appear  to  have  been  living,  SOtS. 
wife  not  estopped  from  proving,  by  admianons  and  acts  as  feme 

sole,  idL 
acknowledgment  of  marriage  by  defendant  or  alleged  husband,  in- 
sufficient to  prove,  idL 
CowKxsra& : 

a  trader  within  the  bankrupt  laws,  530. 
Crxbr: 

of  witness,  how  impeached  and  supported,  1S9.     See  ITZtacss. 
to  whom  given,  on  sale  of  goods,  S7S. 
to  wife,  275. 
in  case  of  repairs  of  ship,  285,  286. 
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CazDR  -^  (eontintted) 

not  expired,  defence  in  action  for  goods  sold,  S82. 
in  calculating  time  of,  day  of  sale  excluded,  id, 
a  defence,  though  goods  fraudulently  bought  on  credit,  id, 
where  bill  agreed  to  be  given,  but  not  given,  id, 
in  case  of  dishonoured  bill,  vendor  may  sue  immediately,  idL 
provided  bill  be  in  his  hands,  id, 

taken  on  vrong  stamp,  dishonour  need  not  be  proved,  283. 
vhere  vendor  makes  the  bill  his  own  by  laches  or  alteration,  id, 
given  by  banker  on  bill  of  exchange,  evidence  of,  291. 
effect  of,  on  vesting  of  the  property  on  sale  of  goods,  505. 
where  goods  sold  on,  no  lien  arises,  519. 
debt  due  on,  good  petitioning  creditor's  debt,  529. 
CaxniTOR : 

proof  of  debt  by,  not  sufficient  admission  to  dispense  with  proof  of  com- 

roisflion,  if  disputed,  40. 
o^  testator,  competent  under  25  Geo.  2.  c.  6.,  98. 
of  insolvent,  when  competent,  110,  111. 
who  has  assigned  his  debt,  competent,  114. 
Caxw  : 

agreements  with,  when  exempt  from  stamp,  159. 
a  sufficient  crew  required  to  render  ship  sea-worthy,  238. 
negligence  o^  no  breach  of  warranty  of  sea-worthiness,  239. 
loss  by  perils  of  the  seas,  remotely  occasioned  by  their  negligence,  is 
within  the  policy,  240. 
CaiiciKAL  Casks: 

admissibility  of  verdicts  in,  in  civil  cases,  136. 
CaiMiVAL  CoMvaasAXioir.     See  Admlttry, 
Criticism  : 

fair  criticism,  a  defence  under  the  general  issue  in  action  for  libel,  381. 
Caopi : 

value  of  growing  crops  recoverable  under  count  for  goods  bargained 

and  sold,  270. 
away-going,  custom  that  lessee  shall  have,  proveable  by  parol,  though 

not  mentioned  in  lease,  15. 
agreements  on  sale  of,  when  exempt  from  stamp  duty,  158. 
growing,  action  for  excessive  distress  for  seizing,  393. 
owner  oS,  in  exclusive  possession,  may  have  trespass  q,  c  /,  483. 

CaOSS-XXAMIKATIOir : 

as  to  contents  of  paper  produced  under  notice,  9. 
practice  as  to,  in  general,  127*     See  Witness, 
Crown  : 

parol  evidence  to  explain  grant  from,  15. 
charter  or  grant  from,  may  be  presumed,  23. 

qtuere,  if  dedication  of  crown  land  as  a  public  way  can  be  pre- 
sumed against  the  crown,  24. 
Custody  : 

of  ancient  documents,  85,  86.  93. 
witness  in,  101. 
Custom: 

parol  evidence  of,  admisuble  to  explain  written  instruments,  15.     See 

Parol  Evidence, 
immemorial,  when  presumed,  20. 
manorial,  or  of  borough  corporate^  proved  by  reputation,  28.      See 

Ifearsajf, 
general,  noticed  judicially,  51. 
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CusioM  — "  yeontuutttiy 

aAer,  wlicre  particular,  58. 
when  proreable  by  eastoiii  of  other  maoor  or  diatriet,  fte.,  53. 

w  ^WV  ^^^HB^^(^^^     SAB    ^^^^^^P^^^^vfl^^^^^Bv  ^p     ^^^vv     ^^^^WB     ^^^B^^ 

customary  eommoiicr,  when  an  ioteratad  vitacfl^  106.  341. 
JudgmoitB  on  qneatioQs  of,  evidcnee  bctpaaii  third  paffaona^  135. 

so  depoaitioiia,  140. 
of  manor,  prorad  1^  anaicnt  writingi^  14^ 
cannot  be  proved  by  a  gcncrd  history,  150L 
may  regulate  time  of  notice  to  quit,  482. 

Ibr  lord  of  manor  to  endoae  parcelf  of  wastes  admiaBble  under  traTene 
of  right  of  common,  497. 
CusiOM-BODsa : 

presumption  of  r^j^arity  of  proceedings  at,  85. 
Customs: 

officer  o^  when  competent  witness,  11<». 

eridence  in  actions  egainst  officers  d^  578.  \ 

nodce  of  action,  id. 

proekem  amy  of  inlant  may  give^  though  not  named  in  record, 
td. 
limitation  of  action,  adL 
plea,  573. 

special  matter  may  be  given  in  evidenoe  under  generallanie^  id. 
to  justify  force,  prerious  demand  must  be  shewn,  idL 
decisions  on  acts  lor  the  protection  of  officers  and  others,  adL 

sufficient  if  officer  believes  he  is  acting  in  execution  of  power, 

id. 
must  have  reasonable  ground  for  believing  himaelf  within 
23  Gea  3.  c  7a  s.  30.,  id. 
reasonableness  of  belief  a  question  lor  jury,  574. 
protection  not  confined  to  actions  of  tort,  id. 

D. 

Damaox  Fxasaxt: 

evidence  in  replevin,  on  avowry  for  taking  cattle  damage  feasant  458. 
Damagb,  SraciAU     See  ^ptdal  Damage, 
Damaobs  : 

right  to  begin,  in  action  for,  176. 
how  assessed,  in  case  of  demurrer  to  evidence^  181,  188. 
in  assumpsit,  by  vendee  v.  vendor  of  real  property,  195.     See  Vtmdftt* 
§oit  use  and  occupation,  800. 
on  a  warranty,  251.     See  Bant* 
for  not  accepting  goods,  866. 
for  not  delivering  goods,  5169. 
for  not  replacing  stock,  idL 
for  goods  sold  and  delivered,  881. 
interest  •said  to  be  in  nature  of,  898. 
nominal,  on  plea  in  abatement,  308. 
stipulated  liquidated  damages  may  be  set  oii(  389. 
in  case  for  disturbance  of  common,  342. 
for  defiimation,  376. 
for  malicious  prosecution,  387. 
for  malicious  arrest,  391. 
for  excessive  distress^  394. 
in  action  of  detinue^  41 1« 
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in  trespan  for  seduction,  468. 

for  assault  and  battery,  474. 
to  personal  property,  48S. 
qnan  dam$um  fitgU,  489. 
for  mesne  profits,  508. 
in  trover,  5^5, 

in  action  against  sheriff  for  tating  plaintiff*8  goods  in  execution,  606. 

for  not  arresting  and  for  fiilse  return,  609. 
for  escape  on  mesne  process,  61 1. 
for  escape  in  execution,  614. 
for  taking  insufiicient  pledges  in  replevin,  616. 
for  not  levying  and  for  false  return,  619. 
evidence  in  mitigation  of,  in  action  for  goods  sold  and  delivered,  281. 
bad  quality,  where  the  plaintiff  claims  on  quantitm  meruU,  and 
there  is  no  stipulated  price,  id. 
'    breach  of  warranty  or  contract,  where  goods  sold  at  fixed  price,  282. 
though  goods  accepted  and  not  returned,  id. 
latent  defect,  discovered  after  time  at  which  vendor  agreed  not  to 
be  responsible,  no  defence,  id, 
evidence  in  mitigation  of,  in  actions  by  executors  and  administrators, 
578. 

in  action  for  defiunation,  381,  382.      See 

DrfconaHon.' 
in  replevin,  458. 

in  action  for  adultery,  466.     See  Adidtery, 
in  action  for  seduction,  469. 
in  trespass  for  assault  and  battery,  475. 
in  trover,  525. 
amount  o^  in  action  agunst  hundred,  592. 
Date: 

of  deed,  may  be  varied  by  parol  evidence,  12,  13. 

of  letter,  presumptive  evidence  of  time  of  writing,  20. 

of  bill  of  exchange,  when  material,  66, 

of  enrolment,  by  clerk  of  enrolments,  conclusive  evidence,  74. 

alteration  in  date  of  bill  requires  new  stamp,  164. 

but  mistake  in,  may  be  corrected,  id. 
of  indorsement  must  be  proved,  210. 
DxAF  AMD  Dumb: 

competent  witnesses,  108. 
Dxatb: 

presumption  of,  25.     See  PntmnpHonu 

onus  of  proof  of,  id, 

of  party  proved  to  have  been  alive  within  seven  years,  must  be  proved 

by  party  asserting  it,  71. 
register  of,  how  proved,  84.     See  Remitter, 
of  attesting  witness,  effect  of,  87. 
of  attesting  witness  to  will,  97. 
Debt: 

presumption  of  satisfiiction  of,  21. 

parol  admission  ai,  evidence  on  account  stated,  38. 

variance  in  statement  of  record,  in  action  of  debt  on  Judgment,  64,  65, 

judgment  in,  a  bar  in  assumpsit  for  same  demand,  135. 

on  foreign  judgment,  145. 

evidence  in  action  o^  on  bond,  401.     See  Bond. 

on  bail-bond,  404.     See  BaO-hmd, 
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evidence  in  action  of,  for  rent,  404.     See  Rent 

for  double  Tmlue,  406.     See  DoMe  Vaiue. 
for  double  rent,  408.     See  Dombie  BenL 
for  penalties,  id.     See  Pematy, 
evidence  of  reputed  ownership  of,  55  S,  556, 
action  of,  on  specialty  of  ancestor,  lies  against  heir,  if  named  in  deed, 

585. 
evidence  of,  in  action  against  sheriff  for  not  arresting  and  for  false 
return,  609. 

for  esc^)e  on  mesne  process,  610. 
DssToa: 

evidence  in  action  against  sheriff  for  not  arresting,  609. 
admission  by,  tdL,  610. 
Deceit  : 

case  for,  365. 

effect  of  plea  of  Not  guilty  in  ease  of  warranty,  tdL 
misrepresentation  of  solvency,  &c.,  id. 
fi«ud  must  be  proved,  id, 
how  hof^  fi/d^  may  be  shewn,  S66. 

representation  must  be  in  writing,  signed  by  party  to  be 
charged,  id, 

cases  within  9  Geo.  4.  c.  14.,  id, 
misrepresentation  of  value  of  property,  id, 
made  to  third  party,  id, 

not  embodied  in  contract*  inunaterial,  if  not  fraudulent,  id, 
by  agent,  id, 

when  proof  of  tdader  unneceasary,  id, 
Dkclaeatioks  : 

of  person  in  whose  possession  an  instrument  has  been,  where  admissible 

to  prove  its  loss,  4,  5. 
of  deceased  clerk,  entry  of  letter  by,  admissible,  10. 

of  dishonour  of  bill  by,  S6, 
of  what  persons  admissible  on  questions  of  pedigree,  26.     See  Hteartay, 

inadmissible  ftof^  litem  motam,  28. 
of  persons,  as  to  public  rights,  29. 
of  parishioners,  on  question  of  parish  boundary  or  parochial  wtodus, 

admissible,  SO.     See  Hearsay, 
of  deceased  corporator,'  to  prove  custom,  31. 
of  living  persons  inadmissible  to  prove  reputation,  id, 
of  plaintiff,  when  admissible  for  himself,  id, 
of  drawer  of  bill*  of  exchange,  to  prove  want  of  effects,  id.  231. 
of  trader,  at  time  of  absenting  himself,  91. 

of  bankrupt,  to  prove  the  state  of  his  affairs  at  the  time  of  the  trans- 
action, id,  542. 
of  plaintiff,  in  actions  of  assault,  31. 
of  wife,  in  action  for  crim.  con.,  32.  463. 
of  third  persons,  as  to  character,  32. 
of  persons  having  no  interest  to  misrepresent,  33. 
of  witnesses  at  former  trial,  34. 

of  persons  speaking  against  thdr  own  interest,  id.     See  Heanuy, 
of  person  having  same  interest  as  party  to  the  suit,  36. 
of  persons  making   entries,  &c.,   in  the  regular  discharge  of  their 

duty  ,  id, 
of  executor   abroad  inadmissible  against  party  suing  as  administn- 
tor,  38. 
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of  assignees  of  bankrupt,  made  before  appointment,  38. 

of  parties  interested  in  suit,  but  not  named  on  record,  41 . 

of  party  who  has  indemnified  sheriff,  in  action  against,  id. 

of  party  interested  in  detainer  of  deed,  id. 

of  party  ibr  whose  benefit  pUintiff  sues  on  a.bill,  id. 

of  party  firom  whom  overdue  bill  received,  id, 

of  joint-contractor,  though  not  joined  in  action,  id. 

of  agents  and  servants,  when  admissible,  id.     See  Agent. 

of  principal,  inadmissible  in  action  against  surety,  id, 

of  partner  against  co-partners.     See  Partntr. 

of  wife,  when  evidence  against  husband,  43,  44. 
when  for,  44.  464. 

of  party,  as  to  marriage  at  the  Fleet,  King's  Bench,  or  May  F&tr,  ad- 
missible, 151. 

as  to  birth  of  child,  id. 

of  former  holder  of  bill  of  exchange,  when  admissible,  227. 

of  payee  of  note,  in  letter  to  maker,  contemporaneous  with  note,  admis- 
sible to  prove  usury,  227. 

of  plaintiff's  father,  when  admissible  in  action  on  promise  of  marriage, 
254. 

of  deceased  clerk,  as  to  delivery  of  attorney's  bill,  admissible,  257. 

of  attorney's  clerk,  admissible  to  prove  that  attorney  undertook  cause 
grattMt  259. 

of  persons  named  in  plea  of  abatement  for  non-joinder  admissible  for 
plaintiff,  303. 

of  alleged  husband,  inadmissible  for  defendant,  on  plea  of  coverture  by 
her,  306. 

of  deceased  members  of  family,  to  prove  infancy,  313. 

of  previous  occupier,  to  defeat  claim  of  way,  347. 

of  coachman,  admissible  against  carrier,  361. 

of  spectators,  evidence  that  picture  intended  to  represent  party  libelK'd, 
375. 

of  persons  averred  in  special  damage  to  have  left  off  dealing,  &c.  inad- 
missible, 376. 

of  deceased  tenant,  evidence  of  seisin  of  lessor,  433. 

of  relative,  inadmissible  where  he  can  be  produced,  434. 

of  husband  or  wife,  inadmissible  to  prove  illegitimacy  of  son,  435. 

of  testator,  admissible  to  prove  forgery  of  will,  436. 
so  to  prove  intention  of  revocation,  43S. 

of  deceased  occupier,  against  bis  interest,  admissible  to  shew  posseshion 
not  adverse,  450. 

of  persons  under  whom  defendant  nuikes  cognisance,  whether  evidence 
for  plaintiff  in  replevin,  458,  459. 

of  defendant's  wife  admissible  to  prove  confederacy  to  seduce  plaintiff's 
daughter,  in  trespass  for  seduction,  469. 

of  owner  of  land,  made  after  trespass,  inadmissible  to  prove  that  de- 
fendant committed  trespass  by  his  command,  490. 

of  bankrupt,  before  bankruptcy,  whether  admissible  to  prove  trading, 
530. 

admissible  to  prove  intent  with  which  he  departed  the  realm  or 

from  dwelling-house,  534. 
admissible  to  prove  fraudulent  assignment,  542.  605. 

of  sheriff's  officer,  603,  604.  617. 
Dacaia : 

of  court  of  Chancery,  how  proved,  76.     See  Chaneay, 
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endenee  between  what  parties,  140L 
Dkdicatiov  : 

of  way  to  publie,  premmptum  o^  23,  24.     See  Ptaumpiwm. 
DsDiMOt  ronaTATBM : 

preparing,  a  taxable  item,  256. 
Dxid: 

proof  oi^  by  coanterpart,  notice  to  produee  nnneeessory,  S.  6. 
what  sufficient  search  to  let  in  secondary  evidence  d^  4,  5. 
date  o^  may  be  varied  by  parol  evidence,  13. 

so  description  of  lands  in,  id, 
parol  eridence  admissible  to  prove  fraud  in,  id, 
so  to  explain  amiriguity  in  ancient  deeds^  15. 
aHter,  in  modovdeeds^  16. 
necessary,  to  discharge  written  contract  after  breach,  id, 
execution  of,  presumed  after  thirty  years,  2a 

of  corporation  deed,  giuere,  87. 
lost,  eridence  under  plea  of  right  of  way  by,  22. 

presumed  to  be  duly  stamped,  26.  153. 
receipt  in,  conclusive,  39. 

aliter,  if  indorsed  on,  id.     See  Admasion. 
execution  ui,  in  action  of  covenant  admitted  by  payment  into  conrtb 

46. 
recitab  in,  admissible  against  whom,  47,  48. 
variance  in  statement  ot,  65. 
by  omission  of  exception,  id. 

no  variance  if  very  words  are  set  ont  under  a  testahdn,  &e.,  id. ,  62. 
nor  by  omission  of  proviw  not  incorporated  with  covenant,  65. 

unless  referred  to  in  covenant,  id. 
nor  if  stated  according  to  legal  eflfect,  66. 
as  omitting  wife  as  party,  id. 
how  advantage  may  be  taken  of  rois>  statement  of  legal  eficet,  id, 
proof  of,  in  general,  87.     See  JfitmesM. 

of  execution  of,  89.     See  Execution  of  Deed. 
of  handwriting.     See  HamdwriHng. 
may  be  proved  by  attorney  who  has  attested  it,  124^ 
where  attorney  is  bound  to  produce  deeds  of  client,  102. 124. 
stamp  on,  166. 
Dbfamatiok  : 
case  for,  367. 

evidence  of  character,  when  admissible  in,  55.     See  Choraettr. 
sufficient  to  prove  words  conveying  any  one  <^  distinct  charges^  if 

not  aflfected  by  the  other  words,  63. 
amendment  of  variance  in  words,  70. 
right  of  beginning,  1 76. 
proof  of  the  speaking  of  the  words,  367. 
material  part  sufficient,  57.  367. 

unless  the  part  not  proved  qualify  the  other,  367. 
spoken  by  way  of  interrogation,  will  not  support  affiimative 

words,  id. 
spoken  in  foreign  language,  will  not  support   averment  of 
English  word^  td,  368. 
proof  of  the  libel,  368. 

omission,  when  material,  id, 
definition  of  a  libel,  id. 
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proof  of  publication  of  libel,  368. 

whether  production  of  libel  in  defendant's  handwriting  primd 

facte  evidence  of  publication,  ytuen,  id, 
printing  a  libel,  id. 

publication  to  plaintiff  himself,  not  actionable,  id, 
libellous  letter  sent  by  post,  proof  of  its  delivery,  id,,  369. 
publication  by  governor  of  colony  to  the  law  officer,  369. 

by  servant,  id. 
delivery  of  newspaper  to  officer  of  stamp-office^  id, 
accounting  with  such  officer  for  stamps,  id 
copying  of  libel  by  defendant's  daughter,  not  sufficient,  id, 
delivery  to  reporter  of  newspaper,  id. 
paper  in  defendant's  handwriting  found  in  office  of  editor  of 

newspaper,  evidence  against  defendant,  id 
putting  into  the  post-office,  a  publication  in  the  county  in 

which  put  in,  id. 
impression  left  with  printer  evidence  against  defendant,  id, 
sale  of  each  copy  a  distinct  publication,  id. 
admission  by  defendant  of  publication,  id, 
proof  of  pubUcation  of  libel  contained  in  newspaper,  stat.  6 
&  7  W.  4.  c.  76.,  370. 

what  sufficient  evidence  of  publication  since  the  statute, 
371. 
proof  of  introductory  averments,  id 

must  be  proved,  unless  immaterial  to  the  character  of  the 

libel,  id. 
cases  where  the  averment  has  been  held  material,  id,,  372. 
when  words  import  an  offence,  unnecessary,  372. 
where  the  words  are  averred  to  have  been  spoken  of  and  con- 
cerning the  plaintiff  in  a  particular  character,  373. 
whether  they  were  so  spoken,  a  question  for  the  jury,  id. 
proof  of  innuendo,  374. 

must  be  proved  as  laid,  id. 

oBteTt  if  it  does  not  refer  to  any  precedent  averment,  id. 
when  some  are  proved,  and  others  not,  icL 
proof  of  malice,  375. 

presumed  in  case  of  de&matory  publication,  id. 
must  be  proved  where  the  words  are  primd/txeie  excusable,  id 
in  action  for  giving  fidse  character  of  servant,  id 
mere  untruth  not  evidence  of  malice,  id 
proof  of  other  words  or  libels^  id 
admissible  to  shew  animus,  id, 
inadmissible  where  libellous  intent  unequivocal,  id 
other  libels  must  refer  to  that  in  question,  376. 
other  words  may  be  proved  by  defendant  to  be  true,  id 
proof  of  plaintiff's  good  character  inadmissible,  id 
proof  of  damage,  id* 

words  actionable  in  themselves  require  no  evidence  of  damago,  id 
special  damage,  id. 

must  be  natural  consequence  of  words  spoken,  and  not  too 
remote,  id.,  377. 
defence,  377. 

effect  of  plea  of  Not  guilty,  id 

evidence  to  disprove  the  malice  —  privileged  statement,  id 
when  adnussible  under  the  general  issue,  id. 
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words  spoken  by  member  of  parliament  in  his  place,  377. 
words  spoken  in  the  course  of  a  legal  proceeding,  id. 
or  spoken  band  JhU  for  the  purpose  of  obtaining 

redress,  378. 
where  the  privilege  is  exceeded,  nf. 
words  spoken  in  conBdenee,  id, 

bond  Jid€  character  of  servant,  I'dL 
or  by  way  of  advice,  idL 
words  spoken  with  the  view  of  investigating  a  fivt  in 

which  the  party  is  interested,  380. 
whether  publication  of  proceedings  of  a  court  <^  justice 
containing  defiunatory  matter  is  actionable,  id* 
of  preliminary  proceedings,  actionable,  vL 
but  evidence  of  them  may  be  given  in  mitigation,  381. 
that  the  libel  is  a  &ir  criticism,  id. 
publication  of  parliamentary  papers,  id* 
evidence  of  the  truth  of  the  libel  or  words,  382. 
inadmissible  under  the  general  issue,  id, 
aliier,  in  case  of  slander  of  title,  id, 
evidence  that  the  words  were  first  spoken  by  another,  if. 
only  a  defence  when  it  amounts  to  a  privileged  state- 
ment, id. 
accord  and  satisfaction,  id. 
evidence  in  mitigation,  id. 

whether  general  evidence  of  plaintifirs  bad  character 

admissible,  id. 
other  libels  published  by  plaintiff  inadmissible,  383. 
unless  the  provocation  of  that  charged,  id. 
that  libel  is  a  correct  report  of  investigation  at  inquest,  id. 
that  defendant  had  copied  statement  from  newspaper,  id. 
that  defendant  offered  apology,  id. 
dander  of  title,  id, 

if  statement  bond  fide  made,  defendant  not  liable,  id. 
Default  : 

judgment  by,  effect  of,  50.  144. 

defendant  suffering  judgment  by,  when  competent  witness,  119.     See 

WUnMM. 
as  to  part,  in  action  for  libel,  effect  of,  on  right  to  begin,  176. 
after  judgment  by  default  against  one  defendant,  plaintiff  may  be  non< 

suited  as  against  the  other,  183. 
of  drawee,  &c.,  of  bill,  how  proved,  214. 
DEoaADiNG  QussTiovs: 

witness  not  compelled  to  answer,  125.     See  Witness. 
Degree: 

in  physic,  how  proved,  373. 
Delay: 

when  it  amounts  to  a  deviation  in  insurance,  247. 
Delivery: 

of  deed,  when  presumed,  90. 

how  proved,  id. 
of  attorney's  bill,  257. 
of  goods,  proof  of,  271.     See  Goods. 
of  goods,  to  carrier,  360. 

in  part,  when  it  defeats  stoppage  m  transitu,  522,  523. 
fraudulent,  of  goods,  when  an  act  of  bankruptcy,  537. 
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symbolical,  takes  cose  out  of  6  Geo.  4.  c.  16.,  as  to  reputed  ownership, 

554. 
of  goods,  by  bankrupt,  when  a  payment  protected  by  6  Geo.  4.  c.  16. 

8.  82.,  560. 
of  notice  of  action  against  justice,  596. 

service  by  attomey*s  clerk  sufficient,  id. 
of  process  in  action  against  sheriff  for  escape,  610. 
DsLiTXRT  Ordkr: 

when  equivalent  to  acceptance  of  goods  within  stat.  of  frauds,  279.  281. 
when  it  divests  vendor's  lien,  524. 

DZMAND : 

where  made  in  writing  and  by  parol  at  the  same  time,  sufficient  to  prove 

the  latter,  1 . 
effect  of  reduction  of,  in  special  assumpsit,  70. 
in  action  on  note  payable  on,  need  not  be  proved,  232. 
of  goods,  proof  of  averment  of  ready  and  willing,  269. 

made  by  servant  sufficient,  id. 
when  necessary  in  debt  for  double  value,  406. 
of  possession,  when  necessary,  421.  441. 
necessary  at  common  law,  in  ejectment  for  non-payment  of  rent,  429. 

dispensed  with  by  stat.  4  Geo.  2.,  id. 
of  rent-charge,  430. 

and  refusal,  when  evidence  of  conversion,  513.     See  TVover. 
by  owner  of  goods,  before  act  of  bankruptcy,  takes  them  out  of  the 

order  and  disposition  of  the  bankrupt,  552,  553. 
of  perusal  and  copy  of  warrant,  in  actions  against  constables,  &c,  568. 
how  proved,  569. 

when  it  must  be  proved  by  revenue  officer,  573. 
Demisx: 

covenant  for  quiet  enjoyment  implied  in  word  **  demise,"  400. 
proof  of,  in  action  of  debt  for  rent,  404. 

for  double  value,  406. 
in  ^ectment,  how  laid,  413.     See  ^jeeiniieni. 
how  proved,  418. 

notice  to  produce,  when  necessary,  id, 
when  lease  by  parol,  id, 
from  year  to  year,  how  proved,  id, 
by  payment  of  yearly  rent,  id, 
by  acknowledgment  of  rent  due,  419. 
at  yearly  rent,  a  yearly  tenancy,  though  rent  received  at  shorter  periods, 

id. 
determinable  at  quarter's  notice,  a  quarterly  tenancy,  id. 
without  reservation  of  annual  rent,  a  tenancy  at  wUl,  id. 
meaning  of  the  words  **  demise  not  for  one  year  only,  but  from  year  to 
year,"  id, 

of  the  words  *<  demise  for  a  year,  and  afterwards  from  year 
to  year,"  id. 
for  twelve  calendar  months,  and  siz  months*  notice  afterwards,  id. 
for  six  months,  and  so  on  firom  six  months  to  six  months,  id. 
what  instruments  amount  to  an  actual  demise,  or  to  an  agreement  to 

demise,  id. 
words  of  present  demise,  or  future  words  conveying  a  right  of  enjoyment, 
evidence  of  an  actual  lease,  id. 

aUter,  if  some  terms  of  the  tenancy  remain  to  be  ascertained,  420. 
how  laid  in  ejectment  by  surrenderee  of  copyhold,  439,  440. 
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in  ejectment  by  executor,  may  be  laid  betwcca  tertator^a  death  and  pro- 
bate granted,  443. 
so  in  ease  of  administradoot  id, 
eridenoe  of,  on  plea  of  mm  demuU  in  replerin,  455. 

in  action  by  landlord  agsinat  sheriff  on  slat.  8  Ann.,  G06. 
DsMuaaxa : 

to  bill  in  equity,  does  not  admit  the  frets  aa  e^dooee  in  another  trans- 
action, 50. 
to  eridenee,  eflect  oi,  181. 

when  probate  le^t  to  jury  only  as  eridenoe  of  will  of  pctaooalty,  mL 
to  circumstantial  evidence,  id, 
'•        where  evidence  certain,  id, 
if  admitted,  id 
lice  in  an  inferior  court,  18S. 
Dbvominatiow  : 

of  stamp,  156. 
DiPAaTiKo  the  Rkalk  :  See  Act  of  Bankntpiejf, 
Dxrosir: 

recoverable  in  action  by  vendee,  193.  195. 
proof  of  payment  o(  1 94. 
auctioneer  not  liable  for  interest  on,  S99. 
of  lease,  no  breach  of  covenant  not  to  assign,  398. 
DxrosinoNS : 

not  evidence  of  pedigree,  unless  proved  aUmmdt  to  have  been  made  by 

relatioDS,  S7. 
of  persons  as  to  public  rights,  when  admissible^  30.     See  JETaarsflgr- 
of  deceased  witness  at  former  trial,  34. 
of  witness,  not  evidence  as  admissions  against  party  who  does  not  croai 

examine,  38. 
of  deceased  persons,  taken  under  commusion  of  bankrupt,  and  enrolled 

by  assignees,  not  evidence  against  assignees,  89. 
office  copies,  when  evideoce,  74. 

of  witness  since  dead,  on  trial  betveen  same  parties,  how  proved,  77. 
in  Chancery,  inadmissible  without  proof  of  bill  and  answer,  78. 
unless  ancient,  and  bill  and  answer  lost,  id, 
or  if  offered  merely  as  an  admission,  or  to  contradict  wit- 
ness, id, 
when  admissible  without  proof  of  answer,  id, 
on  bill  to  perpetuate,  or  to  examine  de  bemt  esse,  inadmis- 
sible without  proof  of  inability  of  witness  to  attend,  id, 
on  issue  out  of  Chancery,  copy  oi,  admissive  without^bill 
or  answer,  id, 

but  witness  allowed  to  refresh  his  memory  with 
cn'iginal,  id, 
taken  under  commission,  inadmissible  without  commission,  unless  old, 
id. 

before  a  judge,  by  consent,  id 

must  appear  that  witness  is  dead,  abroad,  or  not  to  be  found, 
id. 
answers  to  cross-interrogatories  must  be  read,  79. 
in  India,  id, 

in  answer  to  illegal  questions,  id. 
referring  to  papers  not  shewn  to  oommiisaonars,  id, 
where  deponent  interested,  id. 
where  commission  irregular,  id. 
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Defositions —  (continued) 

copies  of,  inmdmissible  where  depositions  directed  by  commissioners 
to  be  returned,  79. 
only  eyidence  between  same  parties  or  their  privies,  1S4.  140.     See 

publication  of,  if  containing  defamatory  matter,  actionable,  S80. 

of  defendant  or  his  wife  at  trial,  inaihnissible  io  action  for  malicious 
prosecution,  S88. 

in  bankruptcy,  entered  on  record,  544,  545. 

when  conclusive  evidence  of  facts  therein  contained,  546. 

of  deceased  witnesses  under  S  &  S  W.  4.  c,  1 14.  s.  7.>  547. 
Detotatioks  : 

entry  of,  in  books  of  derk  of  the  peace,  admissible,  148. 
Discs  MT : 

course  of,  in  a  manor,  proved  by  ancient  customary,  145. 

proof  o^  in  ejectment  by  heir,  434.     See  Heir, 

statement  of,  in  action  against  heir,  585. 

Ds4CRIPTION  : 

mere  words  of,  in  a  deed,  may  be  contradieted  by  parol,  13. 
matter  o^  must  be  proved  as  laid,  63.  67, 
Detainer  : 

proof  o(  satisfies  allegation  of  arrest,  389, 
Dbtbemination  : 

of  suit,  proof  o^  385.  389. 
of  term,  proof  of,  in  debt  for  double  value,  406. 
Detinue  : 

sufficient  for  plaintiflTto  show  that  he  is  entitled  to  possession  of  goods 

wrongfully  withheld  by  defendant,  410. 
plea  of  MO*  detinet,  id, 
plea  denying  property  of  plaintiff,  id, 

non-joinder  of  joint  owners  as  co-plaintiffs  no  defence,  id^ 
lien  may  be  shown  under,  id, 
damages,  411, 
Devastavit  : 

evidence  in  action  suggesting,  584, 
Deviation  : 

what    amounts   to,   in    actions  on  policies  of  insurance,   247.     See 

iMSwanee, 
from  special  contract,  effect  of,  283* 
Devise  : 

whether  a  breach  of  covenant  not  to  assign,  398. 
Devisee  : 

husband  of,  not  rendered  competent  by  25  Geo.  2.  c.  6.,  98« 
in  trust,  when  they  take  the  legal  estate,  413.     See  Tmti.  ' 
when  he  may  give  notice  to  quit,  under  special  proviso,  424. 
evidence  in  ejectment  by  devisee  of  freehold  interest,  436. 
seisin  of  testator,  id, 
execution  of  will,  id, 
death  of  testator,  id. 
determination  of  prior  estates,  id, 
defence,  id, 

forgery  of  will,  id, 

incapacity  of  testator.  Id 

revocation  under  stat.  of  frauds,  id.     See  RevocaHon, 

disclaimer,  id, 

refusal  to  take  estate  no  bsr  to  subsequent  ^eetment,  idL 
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can£ot  have  titsfum  ^  c  /.  heSurm  cotry.  <fSS. 

of  doetar  of  pbjiie,  hov  proved,  ST3L 

DiArr-noy : 

of  bill,  rarianee  in,  904. 

coodiuocal,  need  mot  be  Mated.  idL 

of  letter  containing  oocicc  of  daboooor,  SIT*  S18L 

DlV.MAEAC: 

of  imolreat,  plea  oC  and  eTidfnce,  SIQ.     See  .immh  t mt. 

oi  bankrupt,  eooclusiTe  cvidenee  in  action  again*!  nBBgnec%  549L 
DiKiAUfca : 

dispensing  vith  notice  to  qait,  vfacn,  42S.     See  AaCtce  i»  foL 

by  deruce,  436. 
Duk.o!rTiycAycc : 

rule  lor,  sufficient  proof  of  tcnninatii^  nit  m  csk  §at  mniicioiB  amst, 
389. 

whether  evidence  of  vant  of  profaible  caose,  590. 
or  €i  malice,  id. 
DnHoyoua*     See  Notice  of  DiMhomomr. 

entry  ci,  by  deeeaied  clerk  afncUijt  evidence  of  dishonour,  S& 

Dl^VKIHCC  : 

may  matntain  trespass  after  entry,  by  rdation,  484. 
DissrHiir : 

entry  upon  lands  not  barred  by  disaeisin  and  descent  east,  449. 
Df««OLi*Tiov.     See  Partmertkip. 
VtKT%%%B.     See  Exee$sive  Dutrett, 

when  a  defence  in  use  and  occupation,  909. 
when  a  waiver  of  notice  to  quit,  427. 
.    proof  ai  no  sufficient  distress  on  premises  demised,  to  shew  Ibrieituwv 
430. 
when  a  waiver  of  forfeiture  of  lease,  431. 
payment  to  superior  landlord  under  threat  of,  good,  457. 
party  distraining,  and  remaining  in  possession  above  fire  days,  a  tm- 

paaser  for  the  excess,  488. 
trespass  lies  after  tender  of  rent  before  impounding,  Ibr  removal,  id. 
everything  lawfully  done  for  the  purpose  of  distraining,  may  be  dievn 
under  the  general  Isnie  in  trespass  q»  cf^  490. 

DlSTRIBUTIOV : 

course  of,  582. 
Ditch  : 

presumption  as  to  ownership  of,  485. 
DivKRs  Days  a  wo  Times: 

effect  of  this  averment  in  pleading,  470.  499. 
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not  privi]^^  from  diaelosing  confidential  oommunicmtions,  1 84. 
Divorce : 

by  Jewish  law,  how  proved,  83. 

liability  of  husband  for  debts  of  wife  after,  975.     See  m/e, 

a  men^  ei  thoro,  does  not  render  wife  liable  as  feme  sole,  S05. 
aUter^  a  divorce  ab  initWf  id. 
Dock  WAaaAirr:. 

evidence  of  ownership,  S36.  554. 
Dockkt: 

notice  of,  not  of  itself  notice  of  act  of  bankruptey,  561 . 
.DocToa  OF  Laws: 

proof  of  being,  by  books  of  university,  374. 
Doctor  of  Physic: 

proof  of  being,  374.     See  PhyncUm. 
Documents  : 

proof  of,  79. 

counsel  reading  part   of  inadmissible  document  cannot  object  to  tlie 
whole  being  read,  139. 

DdCUMEMTAET    EviDENCE: 

acts  of  parliament,  132.     See  Parb'anunt. 

proclamations,  &c,  uf.     See  Pndamatioma. 

Journals  of  parliament,  133.     See  ParHanunL 

judgments,  id.,  138.  144.     See  JudgmettL 

verdicts,  133.     See  Ftrdiet. 

records,  id.     See  ReeonU 

writs,  137.     See  ^n^. 

inquisitions,  id.     See  Inqtatitioiu 

rules  of  court,  138.     See  RmU  of  Court, 

bill  in  Chancery,  139.     See  Chancery, 

answer,  id.     See  Chancery. 

decree,  140.     See  Chancery, 

order,  id.     See  Chancery, 

depositions,  id.     See  Depoettiom. 

probstes,  141.     See  Probate, 

letters  of  administration,  id.     See  Adndmatration, 

convictions,  144.     See  Comaetiom. 

court  rolls,  146.     See  Court  RdUs, 

public  books,  id.     See  PtibHe  Booht, 

certificates,  149.     See  Oartificate, 

histories,  id, 

regtsteis,  15a     See  Btyiater, 

awards,  151.     See  Award. 
Dog: 

evidence  in  action  for  damage  by,  355. 
DoMESDAT  Book: 

when  admissible,  138. 
Dormant  PAaTNEa: 

liability  of,  278.  974.     See  Partner, 

joinder  of,  as  defendant,  59. 

with  plaintiflT,  not  competent  witness  for  him,  fcmi/e,  190. 

share  oC  within  6  Geo.  4.  c  16.,  as  to  reputed  ownership,  S5S, 
Double  Rent: 

Stat  11  Geo.  2.  c.  19..  408. 

notice  need  not  be  in  writing,  id, 
must  give  a  fixed  time,  id. 
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DotTBLB  RcKT  —  (comtinved) 

Stat,  only  applies  where  tenant  can  gWe  notiee,  40A. 
on  avowry  for,  defendant  cannot  reeover  single  rent,  456. 

BoDBLK  Value  : 

.  what  plaintiflTniiist  prove,  in  action  lor,  408. 
statute  4  Geow  2.  c  S8.»  id. 

tenants  in  common  cannot  sue  jointly,  where  no  joint  demise,  id, 
proof  of  determination  of  tenn  and  of  the  demand,  uL 
if  by  notice  to  quit,  no  demand  neoesnry,  uf. 

aliter,  where  tenant  holds  over  after  detemunation  of  lenn 

certain*  id, 
where  demand  necessary,  double  value  recoverable  only  from 
time  of  demand,  id, 
action  against  husband,  on  holding  over  of  wifi^  id. 
receiver  appointed  by  court  of  Chancery  may  aaake  demand,  ui., 

407. 
so  agent  ofeeitni  qmt  tnut,  407. 
proof  of  the  value,  trf. 
defence,  id 

effect  of  pleading  the  general  issue,  id. 
waiver  of  notice  to  quit  and  demand,  id 
recovery  in  ejectment  no  bar,  id, 

tenant  holding  over,  under  claim  of  right,  not  within  sUt,  id 
in  action  against  co-tenants;,  id 
Da  AFT.     See  Cheek. 
Beawbb  : 

presentment  to,  2 IS. 
defiiultoi;214. 

declaration  of,  when  admisnble,  231. 
competency  of,  id 
iDsAWBa  * 

incompetent  witness  for  accommodation  aeeeptor,  113. 

evidence  in  action  by,  against  acceptor,  211. 

not  liable  on  bill  drawn  in  name  of  firm  of  which  he  is  nc*  a  member, 

212. 
when  discharged  by  non-presentment  of  bill,  tdL 
in  case  of  promise  to  pay  by,  proof  of  presentment  onneeeswy,  214. 
competency  o^  230.     See  WiineBB, 

Dbumkbwvbss  :  ,  .        .        .       ^ 

publican  cannot  recover  for  beer  ftimished  to  a  person  intoxicated,  309. 

DuRBss : «  .  .       ^  «.  J       J :  ^ 

money  obtained  by,  recoverable  in  action  fiir  money  liaa  and  received, 

294. 

avoids  win,  436. 
DwELLiMO-HOUSB.     Scc  ^ct  of  Bonkn^tcg, 
D'^Bss: 

lien  of,  518. 

£. 

Earvbst  : 

what  amounts  to,  281. 

Easbmeht  : 

presumption  of  right  to,  22.     See  PrengmfHom, 

variance  in  sUtement  of  right  to,  62. 

when  extinguished  by  unity  of  possession,  347. 
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East  India  Compamt: 

copies  of  books  <]i^  admissible^  8S. 
EccLxsiAcncAL  CouaTs: 

limiu  of  JurisdicdoD  of,  noticed  judicially,  51. 

proceedings  of,  how  proved,  79« 

seal  of,  proves  itself,  81.  87. 

set  book  o^  evidence  of  ezeculorship,  without  production  of  probate,  id, 

depositions  taken  in,  inadmissible,  141. 

sentences  in,  effect  ik,  id. 

conclusive  where  jurisdiction  exclusive,  id, 
as  in  question  of  legality  of  marriage,  id! 
aiiUr^  in  jactitation  suit,  idL 
probkte  granted  by,  conclusive  till  repealed,  id, 

payment  to  executor,  who  has  got  probate,  under  forged  will, 
good,  id.,  148. 
letters  of  administration  not  evidence  of  matters  of  inference,  142. 
want  of  jurisdiction  may  be  shewn,  id, 

or  that  there  were  not  bonm  notabHiat  id, 
or  that  intestate  alive^  id. 
revocation  of  letters  of  administration  may  be  shewn,  id, 
or  that  seal  u  forged,  id, 
outer,  in  case  of  will,  id, 

that  testator  mom  eoaipoe,  id, 

that  another  executor  appointed,  id. 

ECCLKSIASTICAL   JuaiSDICTlOM  : 

limits  of,  judidally  noticed,  51. 
ECCLXSIASTICAL  TxKaiKE : 
when  admissible,  85. 
proper  repository  of,  id. 
Efpxcts: 

when  want  of,  will  excuse  notice  of  dishonour,  819,  820.  222. 
bill  made  payable  at  drawer's,  primd  faeit  evidence  of  want  of,  220. 
Ejkctmxnt  : 

when  former  judgment  is  evidence  in,  133. 
right  of  beginning  in,  177. 
immediate  execution  in,  185. 

recovery  in,  no  waiver  of  landlord's  right  to  double  value,  407. 
general  evidence  for  plaintiff  in,  411. 
proof  of  suiBoient  title,  id, 

pliuntiff  must  recover  on  strength  of  his  own  title,  id, 
title  gained  bystat.  of  limitations,  sufficient,  id, 
mere  possession  not  sufficient,  id, 
priority  of  possession,  when  sufficient,  id, 
lessee  for  years  of  copyholder,  need   not  prove  custom   to 
demise  for  years,  418. 

excvpt  against  the  lord,  id, 
tenant  estoppied  from  disputing  landlord's  title,  id, 
or  by  an  award,  id, 

or  by  a  decree  in  an  amicable  suit,  id, 
right  of  entry  must  appear,  id, 

sufficient,  if  at  time  of  demise,  id, 
though  divested  before  trial,  id. 
title  must  appear  at  thne  of  demise,  id. 

heir  may  lay  demise  on  day  of  ancestor's  death,  id, 
so  posthumous  son,  id. 
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EjBcnf  KVT  —  (continMed) 

demise,  how  laid  id  esses  where  tenant  came  lawfullf  into 
possession,  412. 

in  case  of  t^iancy  at  will,  id. 
in  case  of  mortgige,  id. 

when  clause  that  mortgagor  shall  oontiime  in  posses- 
sion, id, 
in  ejectment  by  assignees  of  bankrupt,  id. 
where  year  omitted,  idL,  413. 
joint  demise  by  tenant  (or  life  and  remainderman,  bad,  413. 
joint-tenant  and  parceners  may  sever  or  join  in  demise,  iiL 
payment  of  entire  rent  to  agent  of  lessors  of  plaintifF,  evi- 
dence of  joint  title,  id. 
tenants  in  common  must  sever,  id. 
corporation,  demise  by,  no  actual  deed  need  be  proved,  id. 
pluntiiT  must  shew  a  legal  title.  Ml 
in  case  of  devisees  in  trust,  id. 

legal  estate  when  vested  in  trustees,  and  when  in  c.  q.  (•, 
id.,  414. 
proof  of  legal  title ^— presumption  of  surrender,  414. 

presumption  of  conveyance  to  c.q.t.,  id.  See  JVesuMpltoa. 
presumption  of  surrender  of  satisfied  terms,  id. 
proof  of  legal  title — answer  b^  the  defendant,  415. 
when  defendant  may  disprove  title  of  party  under  whom  he  snd 

lessor  of  plaintiflT  claim,  id. 
proof  of  entry  to  avoid  a  fine,  416.     See  Fine. 
proof  of  actual  ouster,  when  necessary,  id.     See  Ouster, 
proof  of  the  local  situation  of  the  premises,  417. 
variance  in  description  of  parish,  id. 
evidence  in  ejectment  by  landlord,  id.     See  LafuOord. 
plaintiflT  must  prove  demise  and  its  expiration,  id. 
defendant  who  has  paid  rent  to  tenant  for  lifie  cannot  diq>ute  title 
of  reversioner,  id. 
so  person  claiming  under,  or  licensee  of  tenant,  id. 
defendant  cannot  set  up  title  against  his  devisee^  418. 
payment  of  rent  under  error,  no  estoppel,  id. 
proof  of  the  tenancy,  id.     See  Demise. 
of  tenancy  from  year  to  year,  id. 

whether  an  instrument  is  a  lease  or  an  agreement,  419*     See 
Demi§e, 
demand  of  possession — determination  of  tenancy  at  will,  481. 
when  demand  must  be  made,  id. 
what  amounts  to  determination  of  will,  it/, 
demand  may  be  made  on  wife  of  tenant,  422. 
proof  of  notice  to  quit,  id.     See  iVoficr  to  qmii. 
evidence  on  forfeiture  of  lease,  429.     See  Forfeiture. 
waiver  of  forfeiture,  431. 
evidence  in  ejectment  by  heir,  433.     See  ^eir. 
proof  of  seisin,  id. 
proof  of  descent,  434. 
defence,  435. 

illegitimacy,  id.     See  IBtgitimaey, 
will,  id. 
evidence  in  ejectment  by  devisee  of  freehold  interest,  436. 
iiefence,  id. 

forgery  of  will,  id. 
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EjECTXEirr  —  (eoniinued) 

frftud  or  duress,  4S6« 
infancy  or  coverture,  id, 
idiotcy  or  non-sane  memory,  id, 
revocation,  437.     See  Bevocaiiam, 
evidence  in  cyectroent  by  devisee  of  leasehold  interest,  4S9. 
evidence  in  ejectment  by  devisee  of  copyhold,  id.     See  Deuitee, 
evidence  in  ejectment  by  mortgagee*  441.     See  Mortgagee, 
evidence  in  ejectment  by  execution  creditor,  448.     See  Elegit, 
evidence  in  ejectment  by  guardian,  id, 
evidence  in  ejectment  by  executor  or  administrator,  443. 
evidence  in  ejectment  by  parson,  t^ 
defence,  444. 

statute  of  limitations,  id.     See  Entry,  Right  of, 
competency  of  witnesses,  458.     See  ffUnesM, 
judgment  in,  when  evidence,  and  for  what  purposes,  in  trespass  for 

mesne  profits,  501. 
recovery  of  mesne  profits  in  ^ectment  under  1  Gea  4.  c  87.,  503. 
£lsqit: 

proved  by  copy  of  judgment  roll,  75. 
evidence  in  ejectment  by  tenant  by  el^it,  443. 
proof  of  the  judgment,  id, 
of  the  elegit,  id. 

of  the  inquisition  and  return,  id, 
Elopemknt  : 

liability  of  husband  for  debts  of  wife  contracted  after,  876.     See  Wife, 
Encroachmbnt.     See  Watte. 
Enoowmbmt  : 

of  vicarage,  what  secondary  evidence  o^  10.  8G.  149. 
presumption  of,  20. 
Es'LAROBXcirr  of  Timb: 

proof  oi,  in  action  on  award,  254, 
Entry  : 

to  avoid  a  fine  levied  with  proclamations,  416. 
EsTRT,  Right  op.     See  Ejectment, 

when  barred  by  sUL  of  limiutiona,  3  &  4  W.  4.  c  27.,  444. 

no  laud  or  rent  to  be  recovered  but  within  20  years  after  right  of 

action  accrued  (s.  2.),  445. 
when  the  right  shall  be  deemed  to  have  accrued  (s.  3. ),  id, 

when  advantage  of  forfeiture  is  not  taken  by  remainderman,  he  to 
have  a  new  right  when  his  estate  comes  into  possession  (s.  4. ), 
446. 
reversioner  to  have  a  new  right  (s.  S,y,id, 
administrator  to  claim  as  if  he  obtained  the  estate  without  interval 

after  intestate's  death  (s.  6.),  id, 
in  the  case  of  a  tenant  at  will,  the  right  to  be  deemed  to  have 

accrued  at  the  end  of  a  year  (a.  7.),  id. 
no  person,  after  a  tenancy  from  year  to  year,  to  have  any  right  but 
'  from  the  end  of  the  first  year,  or  last  payment  of  rent  (s.  8.),  id. 
where  rent  amounting  to  20f .,  reserved  by  lease,  wrongfully  re- 
ceived, DO  right  to  accrue  on  the  determination  of  the  lease 
(S.9.),  447. 
a  mere  entry  not  to  be  deemed  posaession  (s.  10. ),  id. 
no  right  to  be  preserved  by  continual  claim  (s.  11.),  id. 
possession  of  one  coparcener,  &c.,  not  to  be  that  of  the  others 
(s.12.),  irf. 
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Entry,  Right  of  —  (eomttnued) 

possesnon  of  a  younger  brother  not  to  be  that  of  the  heir  (s.  13.)» 

447. 
what  acknowledgment  to  be  equivalent  to  poesemon  (sl  14.),  h2. 
where  possession  not  adverse  at  the  passing  of  the  act,  the  right  not 

to  be  barred  before  five  years  (s.  15.),  id, 
persons  under  disability  of  infiuiey,  lunacy,  coverture,  or  beyond 
seas,  and  their  representatives,  to  be  allowed  ten  years  ftom  the 
termination  of  disability,  or  death  (s.  16.),  448. 
no  action,  &c,  to  be  brought  after  forty  years  from  the  right  of 

action  accrued  (s.  1^7.),  id» 
no  further  time  Ibr  succession  of  disabilities  (s.  18.),  u£ 
Scotland,  Ireland,  and  the  adjacent  island^  not  to  oe  deemed 

beyond  seas  (s.  19.),  id,  ^ 

when  the  right  to  an  estate  in  ponession  barred,  the  right  of  the 

same  person  to  future  estates  also  barred,  (s.  SO.),  tdL 
when  tenant  in  tail  barred,  remainderman  t«rred  (s.  81.),  id. 
possession  adverse  to  tenant  in  tail,  to  run  on  against  remainderman, 
(s.  22.),  id. 

where  possession  under  an  insurance  by  tenant  in  tail,  toot  barring 
remainders  over,  they  are  to  be  barred  after  20  years  from  time 
when  tlie  insurance^  if  then  executed,  would  have  barred  them 
(s.  23.),  449. 
no  lands,  &c.,  to  be  recovered  by  ecclesiastical  or  eleemosynary  cor- 
poration after  two  incumbencies  and  six  years,  or  sixty  years  (s.  29. )> 
id. 
at  the  end  of  the  period  of  limitation,  the  right  of  party  out  of  posses- 
sion to  be  extinguished  (s.  34.),  id. 
receipt  of  rent,  receipt  of  profits  (s.  35.),  id. 
no  descent,  warranty,  &c.,  to  bar  right  (s.  39.),  tdL 
cases  that  occurred  before  the  statute,  UL 
possession  must  be  adverse,  id^ 
no  adverse  possessicm,  450. 

where  possession  of  the  ptuty  is  the  possession  of  lessor  of 
plaintiff,  id, 
•  where  the  estate  of  him  in  possession  and  of  the  lessor  are 

parts  of  the  same  estate,  id, 

as  particular  tenant  and  remainderman,  tdL 
where  the  relation  of  trustee  and  calm  que  tnut  exists,  id. 
in  case  of  mortgagor  and  mortgagee,  id. 
what  will  make  an  adverse  possession  of  the  waste  as  against  the 

lord,  id. 
what  will  make  an  adverse  possession  of  the  waste  as  against  the 
tenant's  lessor,  451. 
actual  entry,  when  necessary  to  maintain  trespass  for  mesne  profits,  502. 
Equitt.    See  Chancery, 
EscAPB.    See  Sheriff, 

evidence  in  action  against  sheriff  fw  escape  on  mesne  process,  610, 
Escaow : 

what  delivery  will  make  an  escrow,  91. 
what  prirndfade  evidence  of  performance  of  condition  in,  id, 
EsTorPBL : 

when  admission  operates  as,  47. 
judgment,  to  operate  as,  must  be  pleaded,  136. 

from  denying  title  of  party  under  whom  possession  is  pleaded,  412. 
417. 
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Eviction  : 

a  defence  in  lue  and  oceupation,  201. 

so  of  part,  if  tenant  gives  up  the  residue,  id. 

but  if  he  reuaina  in  possession  of  residue^  tembie,  liable  pro  tunta, 
id, 
of  undertenant,  eviction  of  tenant,  id, 

where  it  must  be  pleaded  in  replevin,  457«  j 

KzAMiNAnoN.    See  WUmis, 

before  eommissioncrs,  evidence  against  bankrupt,  37.  174. 
on  interrogatories  at  judge*s  chambers,  proved  by  copy,  74. 
of  bankrupt,  entry  in,  of  debt,  evidence  of  account  stated*  300. 

sufficient  to  take  a  case  out  of  the  stat. 
of  Umilations,  319. 
of  party  and  servants,  under  7  &  8  Geo.  4.  c.  31.,  588.  591. 
See  Hundndt  AtHdm  agqiiut* 
EzAHiKiD  Corr.    See  Gospy. 
EzcxpTioK : 

omission  ot,  in  statement  of  contract,  a  fiital  variance^  €0. 
in  statement  of  deed,  65» 
EiccmoKs,  Bill  of.    See  ^ifl  tf  Exeeptttrnt, 
ExcsssivK  Disraiss: 

evidence  in  action  for,  398. 

proof  of  tenancy  and  rent  due,  id, 

by  production  and  proof  of  lease,  id. 
by  admission  of  defendant,  id, 
tenancy  must  be  proved  as  laid,  itL 
exact  rent  due  immaterial,  id, 
proof  of  the  distress,  id 

not  necessary  to  shew  goods  sold  or  taken  away,  id 
what  is  a  sufficient  seixure,  id. 
distress  may  be  proved  by  broker,  393. 
proof  of  excess  of  the  distress,  id, 

landlord  not  bound  to  calculate  value  very  nicely,  id, 
distinction  where  there  are  several,  or  only  one  thing  dis- 

trainable,  id, 
growing  crops,  id, 
beasts  of  the  plough,  id, 
for  rent  due,  id. 
value  of  goods  seised,  id, 
defence,  id, 

eiFect  of  plea  of  Not  guilty,  id, 
entire  chattel,  and  no  other  to  be  seised,  id, 
recovery  in  replevin  for  same  taking,  tdL,  itdqmttrt, 
no  defence  that  plaintiff  interfered  in  sale,  id. 
defendant  net  bound  by  his  notice  of  distress,  id. 

and  may  distrain  for  rent  due  before  previous  distress,  id, 

EXCHEQUKH  : 

effect  of  judgments  in  rtm,  in,  138,  139. 

bills,  generally  pass  by  delivery,  508. 
Excisx : 

copies  of  books  of,  admissible^  83.  147. 

officer  ci,  when  competent,  116. 

judgment  of  commissioners  o£^  conclusive,  1 38. 

eviiMnce  in  actions  against  officers  of,  573.     See  Ctutoma. 
EzBcunoN : 

in  ejectment,  certificate  under  11  Geo.  4.  and  1  W.  4.  c.  70.,  184.* 
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EzBCDTiON  —  (eomtinued) 

in  other  actions,  certificate  under  1  W.  4.  e.  7.>  1 85. 

in  what  cases  certificate  refused,  id. 

property  in  goods  divested  on  ezecutioQ  cxeeuted,  507. 

where  debtor  is  taken  in,  there  is  no  good  petitioning  creditor's  debt, 

527. 
what  is  an  execution  within  8  Anne^  e.  14^,  607. 
ExscunoM  of  Dno,  &c.     See  Wittteu. 

admitted  by  payment  into  court  in  action  of  oofcnaot,  46. 
when  MOM  est  factum  is  not  pleaded*  48. 
proof  of,  89. 

acknowledgment  by  party  to  witness,  su6Seient,  id, 
sealing  and  delivery  may  be  presumed,  90. 

party's  name  written  by  him  opposite  to  seal,  cridcooe  o(  idL 
sealing  need  not  be  in  witness's  prcseAoc^  id, 
one  seal  in  deed  executed  by  two^  soffieicttt,  tdL 

tUiUr,  in  case  of  execution  of  power,  tdL 
delivery,  how  proved,  91. 

no  particular  form  necessary,  id, 
by  virtue  of  power  of  attorney,  id, 

in  general,  power  must  be  by  deed,  id, 
when  it  makes  deed  operate  as  an  escrow,  id, 
to  third  party,  id, 
by  marksman,  tdL 
blank  need  not  be  proved  to  have  been  filled  op  at  tinoe  of  execu- 
tion, 90. 
imperfect  recollection  of  witness,  id, 
proof  of,  when  dispensed  with,  93. 
when  it  is  SO  years  old,  id, 
if  from  proper  custody,  id, 
witness,  though  idive,  need  not  be  called,  tdL 
unless  in  case  of  rasure,  <dL 

not  then,  if  deed  aneient,  id, 
when  party  pxoducing,  claims  an  interest  under,  tdL 
though  party  calling  for,  deny  validity  oC  94. 
bankrupt's  asngnment  produced  by  assignees,  93. 
lease  by  assignee  of  it,  id, 
contract  for  sale  by  vendor,  id, 
feofAnent  by  party  in  posRssion  under  it,  94. 
replevin  bond  admissible  against  sheriff,  in  action  for 

taking  insufficient  pledges^  tdL 
interest  of  party  claiming  must  be  permanent,  id, 
by  rule  of  coor^  or  admission  of  the  party,  idL 
by  payment  into  court,  or  estoppel,  id. 
where  deed  is  in  possession  of  defendant,  wbo  pleads  aoa  ut 

factum,  and  does  not  produce  it  on  notioe,  id, 
in  case  of  lost  bond,  95. 

if  witnesses  known,  they  must  be  called,  id, 
not  dispensed  with  in  case  of  payment  of  bond  by  executor 

under  pUne  admimittravit,  id, 
in  case  of  deeds  enrolled,  id, 
when  deed  attested  by  attorney,  he  is  not  privileged  from  giving  evi- 
dence, 124. 
proof  of  execution  of  mortgage  by  trustees  of  turnpike  load,  441. 
ExKCUToa  AHD  Admikistxator  : 

effect  of  pleading  the  general  issue  in  action  by,  49. 
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Executor  amd  Adminiktratoe  —  {continved) 
when  competent  witness,  111.  114. 
in  action  on  bond,  not  bound  by  verdict  against  him  as  administrator  on 

same  bond,  133. 
bound  by  verdict  against  his  testator,  135. 
entry  of,  does  not  render  co-executor  liable  for  use  and  occupation, 

199. 
bill  accepted  by  testator  must  be  presented  to,  213. 

notice  of  dishonour  to,  316. 
cannot  have  action  for  breach  of  promiae  of  marriage,  unless  personal 

estate  damaged,  253. 
of  attorney,  need  not  deliver  a  signed  bill,  258. 
liable  for  testator's  doctor's  bill,  262. 

of  deceased  partner,  carrying  on  business,  liable  as  copartner,  273. 
may  recover  amount  paid  Ibr  legacy  duty  against  legatee,  288. 
of  party  jointly  liable,  may  be  sued  for  contribution,  289« 
to  take  a  case  out  of  the  statute  of  limitations  against,  there  must  be  an 

express  promise,  317. 
acknowledgment  of  debt  to,  will  not  support  count  on  promise  to  tcs> 

tator,  318. 
set-off  in  case  of  action  by  or  against,  329. 
To  charge  him  as  assignee  in  covenant,  not  necessary  to  prove  entry, 

396. 
proof  of  assent  by,  in  ejectment  by  devisee  of  term,  439. 
evidence  in  ejectment  by,  443. 
competent  witness  in  cijeetment,  453. 

may  recover  for  trespass  committed  before  probate,  479,  480. 
property  vests  in,  on  testator's  death,  507. 

disposing  of  testator's  stock,  does  not  become  a  trader  within  the  bank- 
rupt law,  531. 
goods  in  bankrupt's  possession  as,  will  not  pass  to  assignees  under 

6  Geo.  4.  c.  16«  s.  78.,  556. 
evidence  in  actions  by,  575. 
evidence  of  title  as,  mL 

admitted,  unless  specially  denied,  id, 
but  only  the  title  stated,  id, " 

if  probate  void  or  repealed,  simple  denial  qf  plaintiff's  charac- 
ter sufficient,  id, 
probate  to  one  of  several  executors  sufficient,  576. 
effect  oC  insufficiency  of  stamp,  id, 
where  plaintiff  declares  on  cause  of  action  in  his  own  time, 

575,576. 
probate  and  letters  of  administration  when  void  or  voidable, 

576. 
bcma  notabiiiaf  what  are,  id, 

whether  probate  granted  by  inferior  judge,  when  it  does  not 
belong  to  him,  is  void  or  only  voidable,  577. 
administration  so  granted,  void,  id, 
defence,  id, 

evidence  on  plea  of  statute  of  limitations,  578. 
evidence  of  payment,  id, 

to  executor  under  forged  will,  good,  id,  142. 

aUtetf  where  supposed  testator  is  living,  578. 
evidence  in  action  against  executor  de  ton  tort,  id, 
payment  in  rightful  course  of  administration,  id, 
competency  of  witnesses,  id, 
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EzECUTOft  AND  Adsumistkatok  —  {eomtinmed) 
eridence  in  actions  against,  579. 

DO  action  maintainable  for  distributive  share»  id, 
evidence  on  plea  of  n«  im^w  executor,  id, 
probate,  how  proved  in,  id, 
admits  cause  of  action,  id. 

sufficient  to  shew  defendant  executor  de  son  tort,  id^ 
what  acts  will  make  a  man  executor  de  mm  tori,  tdL,  SOOl 
how  defendant  may  disprove,  580. 
evidence  on  plau  adminigtravit — proof  of  assets,  id, 
issue  on  plaintifT,  id 
in  case  of  assets  after  writ  sued  out,  plaintiff  must  reply  qwcially, 

id, 
inventory,  proof  of  assets,  id, 

copy  ot,  signed  only  by  appraisers,  not  evidence^  tdL 
whether  necessary  to  prove  that  debts  in  inventory  are  good, 
id, 
when  submission  to  arbitration  is  evidence  of  asKta,  581. 
admission  that  debt  was  just,  no  evidence^  id, 
nor  payment  of  interest  on  bond,  id 
whether  probate  stamp  presumptive  proof  of  assets,  id, 
composition  by  administrator,  id,  * 

value  of  leaseholds  how  taken  between  lessor  and  lessee's  execu- 
tor, sdl 
amount  of  damages  must  be  proved,  id, 
on  plene  adminisiravit,  if  some  of  the  executors  have  no  asset%  they 

are  entitled  to  verdict,  id. 
evidence  in  answer  to  proof  of  assets,  id, 

payments  before  writ  purchased,  id,  582, 

course  of  distribution,  582. 

expenses  of  funeral,  when  allowed  out  of  aasets,  id 

payments  after  action  brought,  cannot  be  given  in  evidence 

under  plene  adminittravitf  id 
in  case  of  bonds,  attesting  witness  must  be  called,  idm 
retainer,  583. 

outstanding  j  udgmenta  and  debts — replication  per  framdem,  id, 
not  evidence  under  plea  of  pUne  admiuiatrovii,  id, 
evidence  on  plea  of  statute  of  limitations  — promise  by  one  executor 

584. 
evidence  in  an  action  suggesting  a  devatiavitf  id, 

action  against  sheriff  for  taking  goods  in  execution  without  paying 
year's  rent,  may  be  brought  by,  606. 
EXECUTOK  DX  SON  TOaT; 

when  he  may  retain  payments,  in  action  by  rightful  executor,  578. 
sufficient  to  prove  defendant  to  be,  in  actions  against  ezecutcws,  579i 
what  acts  will  make,  id,  580. 
may  plead  payment  of  specialty  debt  ai^er  action  brought,  to  actioo  by 

simple  contract  creditor,  582. 
cannot  retain  for  his  own  debt,  583. 

EXXMPUFICATION  : 

proof  of  record  by,  73.     See  Record 
under  the  great  seal,  id 

,    of  records  of  the  court  of  Chancery,  id 
of  private  deeds,  not  evidence,  id. 
.  of  crown  commission,  evidence  though  seal  lost,  id, 
under  the  seal  of  the  court  in  which  the  record  is  preserved,  id. 
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of  recoyery  under  seal  of  great  sessions  of  Wales,  73. 
proof  of  decree  in  Chancery  by,  76. 
of  probate,  in  ease  of  loss,  8]. 
of  letters  of  adminLstntion,  id, 
not  evidence  of  devise  of  lands,  95. 
ExpxNSES : 

of  witnesses,  101. 
Expulsion  : 

evidence  on  plea  of,  in  action  of  covenant,  395.     See  Covenant, 
expulaion  alone,  not  a  trespass  on  the  land,  492. 

EXTIKT  : 

old,  regularity  of,  presumed*  76. 

of  crown  lands,  evidence,  137. 
Extortion  : 

money  obtained  by,  recoverable,  S95. 

evidence  in  action  for,  against  sheriff,  619. 
Extras  : 

value  of,  when  recoverable,  284. 


F. 
pACToa ; 

presumptive  evidence  of  having  accounted  for  goods  to  be  sold  on  com- 
mission, 21. 
employed  to  recover  a  sum  of  money  may  retain  just  allowance  for 

labour,  329. 
selling  goods  without  disclosing  principal,  purchaser,  in  action  by  latter, 

may  set  off  debt  due  from  fiictor,  830. 
may  bring  trover  for  goods,  though  not  received,  508. 
evidence  of  conversion  by,  512. 
has  a  getieral  lien,  518. 

goods  in  possession  of,  do  not  pass  to  assignees  under  6  Geo.  4.  c.  16. 
s.  72.,  557. 
FaiiPS  iMPaisoNMSiTT : 

evidence  in  action  for,  476. 

form  of  action,  in  action  against  justices,  Arc,  id, 

where  trespass  will  lie  against  judicial  officer,  lef. 
form  of  action,  in  fiUse  imprisonment  by  a  private  individual,  477. 
proof  of  the  imprisonment,  id.     See  Om^tabit, 
defence,  478. 
Falsi  RxpaxssMTATiOK : 

in  action  for  false  representation  of  character,  declarations  of  plaintiff 
admissible,  that  he  trusted  the  party  on  the  credit  of  the  reprcsenta^ 
tion,  31. 
FARXxa : 

when  a  trader  within  the  bankrupt  law,  530,  531 . 
FaaRixa : 

may  recover  under  the  common  count  for  work,  labour,  and  materials, 
285. 
Fast  Dat: 

bill  due  on,  to  be  presented  on  previous  day,  21 3. 
notice  of  dishonour  on,  917. 
on  following  day,  good,  id, 
FxLOirr : 

imputation  of,  not  supported  by  charge  of  tortious  conversion,  63. 


710  nn>£X. 

Fe  WNY  —  (continued) 

conviction  for,  renders  witneas  incompetent,  104. 

of  carrier's  servant,  takes  case  out  of  1  W.  4.  c.  68.,  364. 

restitution  of  goods  on  convtction  for,  506. 

constable  may  arrest  on  reasonable  suspicum  of,  571. 

semble,   offence  must  be  a  felony  to  enable  party  injured  to  sue  the 
hundred,  590. 
Frme  CoTcaT.     See  Wife, 
Fbncxs : 

repair  of,  SS6. 

defect  of,  458. 
FsorPHCNT : 

produced  by  party  in  possession  under  it,  need  not  be  prored  against,  ^. 
FEaaT : 

proved  by  reputation,  28. 

variance  in  statement  of  right  to,  62. 
FEaaTMAM : 

what  a  conversion  by,  511. 

FCSTXVALS  : 

appointed  days  o^  noticed  judicially,  51. 
Fiat: 

in  bankruptcy,  evidence  of;  544. 

joint  and  separate,  evidence  with  r^ard  to,  550. 

not  an  execution  within  8  Anne,  c.  14^,  607» 
Fictitious  Namb: 

of  person  as  witness,  effect  of,  89. 

of  drawer  and  payer  of  bill,  209. 
Fieri  Facias: 

variance  in  statement  of,  65. 
Fine  : 

latent  ambiguity  in,  explainable  by  parol  evidence^  16.       See  I^trei 
Evidence, 

proved  by  chirograph,  74. 

but  not  the  proclamations,  tdl 

entries  of,  in  books  of  deceased  steward,  not  evidence  of  custom  to 
take,  146. 

proof  of  entry  to  avoid,  in  ^iectment,  416. 

with  proclamations,  re-entry  after,  will^not  revest  posaesaion  ab  iMtio^ 
484. 
Fias: 

if  premises  destroyed  by,  tenant  still  liable  for  rent,  1 99. 

proof  of  loss  of  ship  by,  242.     See  Lote, 

carrier  answerable  for  loss  by,  359.  361. 

escape  of  prisoner  by  reason  o^  sheriff  exeuaed,  615. 

FlSHEEMAN  : 

incompetent  to  prove  prescriptive  right  of  toll  on  6sh,  109. 
FiXTuaxs ; 

contract  for  erection  of,  not  exempt  from  stamp,  158. 

value  o£,  not  recoverable  on  count  for  goods  uAd  and  delivered,  270L 

evidence  of  reputed  ownership  as  to,  556. 
Flxxt: 

prison  books  of,  copies  of  inadmissible,  8S. 

admissible  to  prove  date  of  commitment,  147. 
but  not  the  cause,  itL 

register  of  marriage  at,  inadmissible,  150.     See  Reglwter. 
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Foftiiaif  Bill  of  Exchanox.     See  Bill  of  Exchange, 

protest  of,  219. 
FoExiOK  Courts: 

seal,  or  proceedings  oC  not  judieially  noticed,  5S. 

must  be  used  to  authenticate  their  Judgments,  82. 
of  Admiralty,  effect  of  sentence  ot,  142. 
eflfect  of  judgment  of,  in  general,  144. 

condusiye,  unless  founded  on  iqjustice^  id,,  145. 
or  unless  judges  interested,  145. 
or  unless  not  conclusive  in  country  where  given,  id, 
or  unless  founded  on  mistake  of  English  law,  id, 
qiuBre,  whether  debt  or  assumpsit  lies  on,  id, 
of  Irish  court,  eflfect  of,  id, 

certificate  of  vic^^onsul  not  evidence  .of  &cts  stated  in  it,  id. 
FoaxiGN  Ihstbum CUTS : 
how  stamped,  166. 
FoRUOM  Jufioiuirr: 

should  be  authenticated  by  seal,  82. 

if  no  seal,  examined  copy  must  be  obtained,  id. 
verified  by  seal,  presumed  to  be  correct,  id, 
FoRUGV  Laws: 

not  judicially  noticed,  52.  166. 
proof  o^  82. 

written,  by  copy  duly  authenticated,  id. 

examined  copy  not  absolutely  necessary,  id, 
by  printed  book,  id, 

by  examination  of  practising  advocate,  id, 
unwritten,  by  parol  evidence  of  persons  of  competent  skill,  tdL 

as  divorce  by  Jewiab  law  at  Leghorn,  id, 
judgment  of  colonial  court,  id, 
FoRxiQM  Lanouaox: 

words  spoken  in,  must  not  be  averred  to  be  spoken  in  English,  367, 368. 
FoRSiON  Marriagc: 

proof  o^  461. 
FoRxiGN  Rxgistsr: 

of  marriage,  inadmtisible,  151. 
FoRciGN  Sbcuritus: 

how  administered  here,  577. 
FoRxioN  Statv: 

existence  of,  recognised  by  British  Government,  noticed  judicially,  51. 

FoRXIGIfXR  : 

liability  of  wife  of,  as  feme  sole,  305. 
FoRFirrORX : 

of  lease,  not  caused  by  merely  paying  rent  to  third  person,  428. 
by  tenant  for  years,  id. 

by  disclaimer  im  pais,  does  not  extend  beyond  a  tenancy  from  year 
to  year,  id.,  429. 
evidence  in  ejectment  on  forfeiture  of  lease,  429. 
clause  of  reentry  construed  strictly,  id. 
proof  of  non-performance  of  covenant,  id. 
proof  of  lease  proves  richt  of  re-entry,  id. 
proof  of  breach  of  condition  in  agreement  of  demise,  id, 
condition  that  lessor  and  lessee  may  enter  on  sub-lessee— lessee 
alone  may  re-enter,  id, 

aKiett  in  case  of  Joint  lease  by  mortgagor  and  mortgagee,  id, 
evidence  in  case  of  entry  for  non-payment  of  rent  at  common  law,  id. 
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by  tUt.  4  Geo.  S.  DO  fomul  demand  or  reentry  required,  499L 
evidence  under  the  tUtute^  430. 
aenriee  of  deeUuvtton,  id, 
half  year's  rent  due*  id, 
no  sufficient  distress,  mL 
premises  searched,  mL 
unless  pretested  by  tenant,  tdL 
variance  in  amount  of  rent  immaterial,  id, 
particular  of  breaebea  of  covenant,  id. 

proof  must  be  according  to  terms  of  particular,  id. 
proof  of  forfeiture  in  underletting,  id. 
wuver  of,  431. 

where  lease  is  voidable,  as  where  it  is  for  life^  id, 

lease  for  years  on  condition  **  to  be  void,**  voidable  at  option  of 

lessor,  id, 
so  in  case  of  condition  **  that  lessor  shall  re-enter,**  id, 
lying  by,  no  waiver,  id, 

acceptance  of  rent  accruing  after  forfeiture^with  iiotiee,a  waiver,  id. 
bringing  action  for  9uch  rent,  a  waiver,  tdL 
insufficient  distress,  for  rent  due  before  forfeiture^  no  waiver,  tsL 
continuing  breach,  acceptance  of  rent  no  waiver,  id, 
by  insolvency,  waived  by  acceptance  of  rent  after  dtseharge  of  insol- 
vent, id, 
where  notice  to  repair  is  a  waiver  of  forfeiture^  in  case  of  a  general 

and  particular  covenant  to  repair,  432. 
accruing  of  forfeiture  prevented  by  act  of  loMOr,  id, 
prevented  by  tender  of  rent,  id, 
FoRGz : 

action  for  nuisance  for  erecting,  335. 

FOEGIRT : 

of  bill,  proof  that  party  has  forged  other  bills,  inadmissible  in  actioo 

against  acceptor,  52,  53. 
conviction  for,  renders  witness  incompetent,  104. 
of  seal,  opinion  of  witness  admissible  as  to^  134. 
payment  under  probate  of  forged  will,  good,  142.  578. 
when  proof  of,  in  acceptance,  precluded,  5108. 
when  a  defence  in  actions  on  bills  or  notes,  S{S4. 
party  paying  money  on  forged  instrument  may  in  general  recover  the 

amount  in  action  for  money  had  and  received,  293. 
unless  be  has  been  guilty  of  negligence  or  delay,  id, 
of  will,  proof  o(  436. 
Frakks : 

inspector  o^  inadmissible  to  prove  handwriting  92. 
Fraud : 

instrument  in  hands  of  party  by,  notice  to  produce  unnecessary,  6, 
parol  evidence  admissible  to  prove,  in  written  instruments,  13.     See 

PanU  Evidence. 
witness  cannot  render  himself  incompetent  by  fraudulently  acquiring  sn 

interest,  107,  108. 
defence  in  action  by  vendor  against  vendee  of  real  property,  191. 
in  accepting  bills,  by  one  of  several  partners,  207. 
in  actions  on  bilb  or  notes,  how  pleaided,  223. 

proof  of,  puts  plaintiff  on  proof  of  eonsideration,  225* 
opens  an  adjustment  on  policy,  244. 
a  defence  in  actions  on  policies  of  inwranoe,  246,    See  /ararwace. 
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waiver  of,  and  convenion  into  oontraot,  270. 

goods  obtained  by,  on  credit,  effect  o^  282. 

money  obtained  by,  recoyerable  in  action  for  money  had  and  receiyed, 

294. 
when  a  defence  in  asiumpnt,  906. 

must  be  fraud  practised  in  transaction  in  question,  id, 
illegality  of  transaction  not  sufficient,  id. 
fiUse  representation,  id, 

when  made  in  ignorance^  tdL 
may  be  pasaiTe,  id. 

allowing  party  to  remun  in  error,  id. 
fidse  description  of  goods  advertised  to  be  sold,  id 
employment  of  puffbrs  at  auction,  tc^ 
must  be  proved,  in  case  for  deceit,  365. 
a  defence  in  action  of  debt  on  bond,  403. 
avoids  a  will,  436. 

in  case  of  fraudulent  sale  or  transfer  of  goods,  no  property  passes,  506. 
goods  obtained  by  fraud,  no  lien  on,  519. 
replication  of,  to  plea  of  outstanding  judgment,  583. 
in  ptfty  interested  in  judgment,  a  defence  in  action  agunst  sheriff  for 
an  escape,  615. 
FaAUDs,  Statute  of: 

agreements  in  writing  tmder,  cannot  be  discharged  by  parol  liefore 

breach,  16. 
ngnature  according  to,  admitted  by  payment  of  money  into  court,  46* 
agnature  and  attestation  of  wills  under,  96,  97.     See  WtlL 
sale  of  lands  under,  189. 

note  or  writing  must  specify  terms,  id 

auctioneer's  receipt  for  deposit  must  state  price,  id. 
contract  made  out  by  letters,  &c.,  id. 

parol  evidence  admissible  to  prove  identity  of  writing  referred' 
to  in  letter,  id. 
both  parties  must  be  named,  id. 
signing  of  the  contract,  id. 

printing  name  sufficient,  id. 
Immaterial  in  what  part,  id. 

in  body  of  instrument  for  particular  purpose,  quare^  whe- 
ther sufficient,  190. 
if  signed  as  witness^  qiua^  whether  sufficient,  id. 
good,  if  by  party  to  be  charged  only,  id. 
agent  need  not  be  authorised  in  writing,  icf. 
sale  by  auction  within  the  statute,  u/.,  264. 

auctioneer  agent  for  both  parties,  190l  264. 
one  of  the  parties  cannot  be  agent  for  the  other,  1 90. 
by  clerk  of  agent,  when  sufficient,  id. 
subsequent  recognition  of  authority  of  agent,  sufficient,  idL 
promise  to  marry,  not  within  the  4th  section,  253. 
sale  of  goods  under,  263. 

executory  contract  for  sale  of  goods  within  the  statute,  id. 

aKleft  contract  for  work  and  labour,  and  material?,  264. 
contract  for  goods  not  delivered,  included  under  Lord  Tenterden's 

act,  id 
several  articles,  each  under  101.,  but  more  together,  bought  at  one 

time,  within  tlie  statute,  id 
sale  of  shares  of  joint-stock  banking  company  not  within  s.  17.,  id. 
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what  note  or  memorandum  sufficient,  Se4. ' 

omission  of  price,  bow  it  affects  contract,  tdL 

•    terms  of  contract  cannot  be  varied  by  parol,  id, 

but  ambiguity  in  price  may  be  explained,  265, 
signature  by  initials,  insufficient,  id. 

of  buyer's  name  by  auctioneer  in  catalogue  with  con- 
ditions annexed,  tufficieat,  id, 
aUier,  if  conditions  not  annexed,  id, 
made  without  authority,  ratified  by  subsequent  assent,  id. 
when  auctioneer  not  agent  for  both  parties,  id, 
agent  may  be  orally  authorised,  id 
broker  agent  for  both  parties,  id, 

bought  and  sold  notes,  evidence  of  contract,  id 

though  broker's  book  not  signed,  idL 
if  notes  differ,  no  .valid  contract,  id, 
sold  notes  in  name  of  agent,  parol  evidence  adnussible  to  prove 

previous  agency,  926, 
bought  note  alone,  evidence  of  contract  in  action  by  pur- 
chaser against  vendor,  id, 
if  no  notes  signed,  entry  in  broker's  book  evidence^  tdL 
where  notes  disagree,  id 
mistake  in  seller's  firm,  id 
alteration  of  sale  note  vitiates,  ui. 
acceptance  within,  278. 

must  be  a  delivery  and  acceptance,  id 
what  not  a  sufficient  acceptance,  id, 

if  plaintiff*  has  not  parted  with  goods  so  as  to  deprive  bim  of 

lien,  id 
while  buyer  may  object  to  quantity  or  quality,  id,  S79. 
by  measuring  and  setting  aside  part,  279. 
cases  on  sales  of  horses,  id 
by  delivery  to  wharfinger,  id 

on  board  ship  at  foriegn  port  chartered  by  purchaser,  id. 
by  directing  third  person,  in  whose  possesnon  the  goods  are, 

to  pack  ^em,  idL 
by  marking  and  measuring  goods  at  shop,  id 
by  ordering  agent  in  possession  to  hold  goods  for  vendee,  id 
by  acceptance  of  part,  «L,  280.,  ted  qtuert. 
by  work  done  on  unfiubhed  carriage  by  order  of  defen- 
dant, 280. 
what  a  sufficient  acceptance,  id 
by  a  sub- vendee,  id, 

changing  the  stable  of  a  horse  by  order  of  the  purchaser,  id. 
wool  put  in  warehouse  of  third  party,  and  weighed  and  packed 

by  order  of  vendee,  id. 
dealing  with  goods  in  vendee's  possession  at  sale,  and  account 

renoered  to  vendor,  id 
statement  of  purchase  to  third  party,  id, 
purchaser  writing  his  name  on  the  article,  id, 
symbolical  delivery,  id.,  881. 
as  of  key  of  warehouse,  281. 
order  to  agent  in  possession  to  deliver  to  purchaser^  and 

assent  by  him,  id 
delivery  and  acceptance  of  part,  id, 
of  sample^  where  part  of  bulk,  id. 
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tcceptance  of  one  of  several  classes,  281 . 
what  amouDts  to  earnest,  id. 

goods  sent  on  approval,  must  be  objected  to  in  a  reasonable  time, 
W. 
defence  of,  open  on  plea  of  non  auwrnptU^  id.,  S07. 
revocation  of  will  under,  437. 
Fraudulent  Assionmsnt.     See  Sheriff, 

proof  of,  in  action  against  sheriff  for  taking  plaintiff's  goods,  604. 
in  action  for  a  &]ee  return,  619. 
Fraudulbmt  Conveyancx: 

when  an  act  of  bankruptcy,  537.,  et  $eq.     See  Act  of  BankrupUy, 
Fraudulevt  Prrfbrrncb  : 

what  amounts  to,  539,  540.     See  Act  of  Bamkniptc^, 
Fraudulbmt  Rxmoval.     See  Jtepievin, 
Facx  Warren  : 

owner  of,  nuiy  have  trespass  q,  e.  f,  483. 
Frkxoht  : 

proof  in  action  upon  policy  on,  237. 
evidence  of  reputed  ownership  o^  556. 
Frxightxr  of  Ship: 

owner  pro  hdc  vice  and  general  owner,  may  commit  barratry,  242. ' 
Funeral : 

expenses  o^  when  allowed  out  of  assets,  582. 


G. 

Gamx  : 

production  of  deputation  to  kill,  no  evidence  of  title  to  manor,  29. 
in  action  on  game  laws  plaintiff  not  bound  to  prove  want  of  qualification 
in  defendant,  72. 
Gamkkkxpxr  : 

proof  of  having  appointed,  by  entry  in  books  of  clerk  of  the  peace,  1 48. 
appointment  o^  no  evidence  of  right  to  soil,  434. 
Gaming  : 

when  a  defence  in  actions  on  bills  of  exchange,  227. 
money  lent  for  purpose  of,  irrecoverable,  308. 
Gaolxr  : 

entitled  to  a  demand  of  copy  of  warrant,  568. 
refusing  to  shew  prisoner,  an  escape,  614. 
Gavelkind  : 

custom  o£^  judicially  noticed,  51. 

co-heir  in,  may  distrain  without  command  of  co-heir,  458. 
Gaixttx  : 

evidence  of  acta  of  state  published  therein,  132. 
as  proclamations,  id, 

but  not  of  matters  not  referring  to  acts  of  state,  ut 
as  the  king*s  grants,  id. 
appointment  of  officer,  id. 
.  (irder  in  council,  id, 

advertisements  in,  when  evidence  of  noti<«,  362. 
when  conclusive  evidence  of  bankruptcy,  547. 
General  Issck: 

plea  of,  admits  only  such  title  as  stated  in  the  declaration,  49. 
admits  marriage,  in  action  by  husband  and  wife,  id. 
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effect  of  entitling  party  to  begin,  177. 
what  may  be  ^ven  in  evidence  under,  in  aasompnt,  304. 
in  ease  for  disturbance  of  way,  347. 
for  negligence,  356. 
against  carriers,  361. 
in  ease  of  warranty,  365. 
for  defamation,  377.  381. 
for  malicious  prosecution,  384,  385. 
for  malicious  arrest,  388,  389,  39(X 
for  excessiye  distress,  394. 
in  ^ebt  for  double  value,  407. 

for  penalties,  410. 
in  replevin,  454. 
in  trespass  for  adultery,  465. 
for  seduction,  469. 
for  assault,  470.  475. 
for  fiilse  imprisonment,  476.  478. 
to  personal  property,  480,  481. 
oHore  dannan  fitgii,  489»  490. 
for  mesne  profits,  502. 
in  trover,  51 6. 

by  assignees  of  bankrupts,  559. 
defence  of  bankruptcy  cannot  be  given  in  evidence  under,  566. 
special  matter  admissible  under  in  actions  against  revenue  officers,  &€.» 

573. 
where  it  admits  plaintiff's  title  in  action  by  executor  or  administrator, 

49.575. 
in  actions  against  justices,  597. 

eff^  of,  in  actions  against  sheriflb,  608.  6ia  61 S.  614.  617. 
OxNToos: 

competent  witnesses,  104. 
Gift: 

vesting  of  property  in  case  of,  506. 
Good  Feidat: 

bill  due  on,  to  be  presented  on  previous  day,  213. 
notice  of  dishonour  on,  217. 
on  following  day,  good,  id. 
Goods  : 

memorandum  of  agreement  for  sale  of,  exempt  from  stamp,  157* 
tdiitr,  if  under  seal,  158. 

or  for  sale  of  goods  and  goodwill,  ui 
order  for,  exempt  from  stamp,  159. 
assumpsit  for  not  accepting,  263. 
what  plaintiff  must  prove,  id, 

the  contract,  in  writing,  if  within  the  stat.  of  frauds,  id.     See 

FramdSf  Staiuie  of. 
performance  of  conditions  precedent,  266. 
tender  or  refusal,  id. 

unless  purchaser  was  to  fetch  away  the  goods,  id. 
damages^  if  goods  to  be  paid  for  by  bill,  interest  recoverable  from 
time  of  bill  due,  id. 
measure  of,  id.[ 
count  for  goods  bargained  and  sold,  267. 
whole  value  recoverable,  id. 
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acceptance  of  goods,  or  note  in  writing,  267.    See  Frauds,  Siat, 

of. 
not  recoverable  unless  property  has  passed,  id, 
as  where  goods  remain  to  be  weighed,  id, 
or  where  there  is  no  specific  appropriation,  id, 
where  goods  resold,  quart,  id, 

purchaser  refusing  to  accept,  liable,  though  goods 
resold,  id, 
defence,  id, 

goods  not  according  to  sample  or  contract,  id, 
may  be  returned  on  discoyering  defect,  id.,  268. 

but  if  sample  not  mentioned  in  sale  note,  no  defence,  268. 
if  part  agrees  with  contract,  purchaser  must  take  such 
part,  id,  ' 

unless  in  case  of  jwnt  order,  id. 
purchaser  by  sample,  may  inspect  the  whole  bulk,  id, 
that  vendor  has  not,  and  has  not  contracted  for,  the  goods, 

quasre,  id, 
eflfeet  of  words  «  more  or  less,"  id, 
assumpsit  for  not  delivering,  269. 
what  plaintiff  must  proves  id, 
contract  complete  on  acceptance  of  proposal,  id, 

but  offer  may  be  retracted  before  acceptance,  id. 
proof  of  avermeqt  that  plaintiff  was  ready  and  willing  to  accept,  id, 

demand  sufficient,  id, 
damages,  where  goods  are  to  be  delivered  on  a  future  day,  id. 
in  contracts  to  replace  stock,  id, 
assumpsit  for  goods  sold  and  delivered,  270. 
what  plaintiff  must  prove,  id, 
contract  of  sale,  id, 

trading  corporation  aggregate  may  be  sued  as  an  individual,  id. 
unless  power  of  contracting  by  parol  not  implied,  id. 
waiver  of  tort,  id, 

goods  lent,  or  delivered  on  sale  or  return,  and  de- 
tained an  unreasonable  time,  id. 
plaintiff  must  show  title  to  property,  id, 
value  of  fixtures  not  recoverable  on  this  count,  ui 
nor  of  standing  treea,  id, 

oHttr,  of  trees  carried  away,  id. 
nor  of  materials  in  building,  271. 
nor  contract  price  for  making  steam  engine,  id, 
of  growing  crops  recoverable  on  count  for  crops 
bargained  and  sold,  270. 
so  crops  agreed  to  be  taken  by  incoming  from 
outgoing  tenant,  id, 
where  goods  are  taken  as  part  of  price,  whether  neeessary 

to  declare  specially,  271. 
auctioneer  may  maintain  action  in  his  own  name,  id,  ] 
delivery,  id. 
what  amounts  to,  id. 

where  goods  retained  by  vendor  till  payment,  tdL 
where  part  only  are  delivered,  id, 

goods  hired  to  be  retained  and  paid  for  if  damaged,  tdL,  272. 
contract  to  deliver  means  at  reasonable  hours,  272. 
waiver  of  deviation  from  agreed  mode  of  delivery,  id^ 
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to  whom,  272. 

third  peraon  at  defendant's  request,  id. 
carrier,  id, 

of  hay  on  land  of  third  perKm,  who  allows  it  to  remain,  tdL 
partner,  id.     See  Parhur. 
wife,  275.     See  mjk. 
in&nt,  S77. 
overseer,  id. 
agent,  id.     See  Agent. 
servant,  278.     See  Matter. 
acceptance  within  stat.  of  firauda,  id.     See  FroMd*^  Statute  of. 
value  of,  281. 

if  no  agreement,  must  be  proved,  id, 

presumed  to  be  of  the  chei^est  commodity,  if  not  proved,  id. 
cannot  be  enhanced,  by  vendor  umng  superior  materials,  id. 
when  interest  may  be  recovered  as  part  of  price,  id. 
defence,  id. 

evidence  in  reduction  of  damages,  id.     See  Daweagea. 

action  brought  before  credit  expired,  282.     See  Crtdit. 
when  bill  or  note  has  been  given  for  goods  and  dishonourad,  id. 
formerly  interest  not  recoverable  on  money  due  for  goods  sold,  299. 
payment  for,  by  bill  or  note,  325. 
presumptive  proof  of  payment  for,  21.  S26. 
where,  and  in  what  manner,  the  property  in,  patBCBi  SO^.  «f  uq.\  and  see 

Troter. 
where  goods  are  ordered  to  be  made,  at  what  period  the  property  vests, 

505.     See  Trover, 
evidence  of  conversion  of,  51 1.  et  Mq.     See  Trover, 
where  they  pass  to  the  assignees  of  a  bankrupt,  as  being  ia  his  order, 

disposition,  and  control,  551.     See  Reputed  Owuerehip. 
executor  finishing  goods  ordered  from  testator,  cannot  sue  for  goods 
sold  and  delivered  by  testator,  577,  578. 

GOVSRMOR : 

of  hospital,  competent  witness  for  hospital,  1 17.  # 

GaANART  : 

action  against  hundred  for  demolition  o(  587. 

GuA&AWTUt: 

effect  of  payment  into  oourt,  in  action  on,  46. 

delivery  of,  proved  by  delivery  of  unstamped  guarantee,  154. 

for  payment  for  goods  by  third  party,  exempt  from  stamp,  157. 

notice  to  the  party  for  whom  it  is  given,  not  necessary  before  defending 

action  for  money  paid,  289. 
when  statute  of  limitations  begins  to  run  on,  313. 
will  not  form  subject  of  set-off,  328. 
plea  of  tender,  in  action  on,  admits  it  to  be  in  writing,  330. 
damages  in  trover  for,  525. 
against  contingent  damages,  not  the  subject  of  mutual  credit,  563. 

GUABDXAW  : 

admissions  by,  not  evidence  against  infiint,  41. 

incompetent  witness  for  infant,  110. 

release  by,  to  witness,  not  sufficient,  1  ii9, 

answer  of,  to  bill  in  Chancery,  not  evidence  against  infoat,  139. 

in  socage,  possession  by,  is  seisin  of  infant,  434. 

evidence  in  ejectment  by,  442. 

holding  over  without  consent,  a  trespasser  under  6  Anne,  e.  18.,  484. 
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GUBENSXT  : 

copy  of  register  from,  intdmissible,  151. 


H. 

Habxas  Corpus*. 

ad  testificandum,  101. 
Hand  Bills: 

when  evidence  of  notice  in  action  against  carriersi  S6l. 
HANowBmNO : 

admitted  in  action  on  bill  of  exchange  by  plea  of  payment  into  court,  4(>« 
evidence  of,  of  attesting  witness,  when  admissible,  87.  89. 
proof  of,  91. 

degree  of  knowledge  of  witness,  id. 
by  having  seen  party  write,  id, 
by  correspondence,  id,,  92. 

by  inspector  of  firanks,  who  has  never  seen  party  write,  in- 
sufficient, 92. 
so  witness  who  only  speaks  from  knowledge  of  party's  charac- 
ter and  habits,  id, 
comparison  of,  how  far  admissible,  id, 
in  case  of  ancient  writings,  id, 
by  court  and  jury  allowable,  id!. 

if  the  documents  are  in  evidence  for  other  purposes  in 
the  cause,  id, 
whether  person  of  skill  may  speak  ais  to  genuineness  of,  id, 
of  drawer  of  bill,  admitted  by  acceptance,  208. 

HXAESAT : 

general  rule,  26. 

admissible  in  questions  of  pedigree,  id, 

declarations  of  fiimily,  descriptions  in  will,  inscriptions  on  monu- 
ments, &c,  i/d. 
declarations  of   deceased    parents,  to    prq,ve    legitimacy    of 
Children,  id, 

or  their  ages,  id, 
pedigree  in  fismily  mansion,  id, 
pedigree  privately  made,  id, 

inadmissible,  if  professing  on  the  face  of  it  to  be  col- 
lected from  registers,  &c.,  id. 
ring,  worn  with  inscription,  id. 
memoranda  of  parent  as  to  time  of  child's  birth,  id,  * 

aiiter,  as  to  place  of  birth,  id. 
dates  on  tombstones,  27. 
bill  in  chancery,  gwere,  id. 
recital  in  fiiroily  conveyance,  id. 
cancelled  will,  id, 

but  not  probate,  id. 

or  a  copy  of  the  register,  id. 
enrolment  of  will  in  books  of  ecclesiastical  court,  idL 
declarations  need  not  be  contemporaneous  with  facts,  id. 

of  deceased  husband  as  to  legitimacy  of  wife,  admissible,  id. 
of  illegitimate  relations,  or  servants,  inadmissible,  id, 
of  deceased  person,   as  to  his  own  marriage,   admis- 
sible, tdL 
of  deceased  mother,  as  Xq  non-access,  inadmissible,  id. 
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Hbaksat  —  (etmtiniud) 

old  depositions  in  a  suit,  not  proved  aHunde  to  haye  beeo  made 

by  relations,  inadmissible,  27. 
what  proof  of  relalationship  of  deelarant  sufficient,  S8. 
objection  that  deelarant  stood  in  pari  com  with  the  pcfson 

who  tenders  the  evidence,  id, 
declarant  must  be  dead,  id. 
inadmi!»ible  po$t  Ktem  motam,  id, 

though  not  known  to  declarant,  id, 
need  not  be  an  actual  suit,  til 
admissible  to  prove  public  rights  and  rights  in  nature  of  such,  id., 
341.  346. 

manorial  custom,  28. 

custom  in  borough  corporate  to  exclude  foreigners,  id, 
boundary  between  parishes,  &c.,  id, 
psrish  modus,  idL 
toll  trarerse,  or  ferry,  id, 
inadmissible  to  prove  prescriptive  private  right,  sdL,  341.  346. 
as  obligation  to  repair  rationt  femow,  28. 
exemption  of  sheriff  from  performance  of  public  duty,  id, 
tradition  of  particular  fact  inadmissible^  29. 
as  of  a  larm  modus,  id, 

declarations  of  deceased  occupier  of  land,  oq  quccdon  of 
public  way,  id, 

of  deceased  lord  of  manor,  as  to  extent  of  waste,  id, 
ancient  entries,  or  orders  of  justices  in  sessions,  on  questions 

of  locality,  id, 
ancient  leases,  id, 

award  inter  alioi  on  question  of  boundary  of  parish,  id, 
finding  of  jury  on  commission  to  ascertain  bounds,  idL 
aliUTf  interlocutory  order,  id, 
as  to  the  parties  from  whom  the  declarations  proceed,  td^ 
in  cases  not  strictly  public,  idL 
in  cases  strictly  public,  30. 
answers  of  tenants  of  a  manor,  id,  • 

oser  need  not  be  shown,  uC 

must  not  be  post  Ulem  mctam,  id, 

distinction  where  there  are  two  suits  not  on  same  custom, 

id. 
depositions  in  old  suit  admissible  without  proving  character  of 
deponents,  id, 
'  declarations  of  parishioners,  where  admissible,  id, 
of.deceased  corporator,  id, 
inadmissible,  if  declarant  still  alive,  31. 
admissible,  when  part  of  the  transaction,  id, 

in    action    for    false   representation  of  solvency,   declarations  of 
plaintiff  that  he  trusted  the  party  on  the  fiuth  of  the  representa- 
tion, id. 
declarations  of  drawee  of  bill  in  action  against  drawer,  idL 

oliteTt  what  passed  between  drawee  and  holder  alker  biU  pre> 
sented,  id. 
letter  sent  with  bill  by  plaintiff  to  defendant,  id. 
instructions  to  solicitor,  to  prove  consideration  of  conveyaiiee»  tdL 
declarations  of  trader  as  to  absentine  himself,  id, 
of  bankrupt  as  to  the  state  of  his  affairs,  id. 
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answers  to  bankrupt's  letters,  to  prove  his  knowledge  of  the 

state  of  his  aft'airs,  SI. 
of  party  felling  timber,  to  rebut  presumption  of  ownership,  id, 
of  plaintiff  in  action  of  assault,  id. 

of  plaintiff  in  conversation  with  defendant,  if  part  of  m  gesftB, 
id. 

act  done  not  qualified  by  subsequent  declarations  made 
alio  intvitUf  S2. 
of  wife,  in  action  for  crim.  con.,  tdf. 
of  testator,  as  to  intention,  where  will  disputed,  id, 
of  third  persons,  as  to  character,  id, 
assertions  of  ownership,  id, 
by  old  leases,  id, 
entry  of  licences  in  court  rolls  of  manor,  to  prescriptive  rights,  id., 

33. 
old  table  of  tolls,  33. 

aiiter,  mere  entries  in  corporation  books,  id. 

as  of  resolution  to  take  tithe  in  kind,  against  claim  for 
modus,  id. 
must  be  accompanied  by  some  exercise  of  ownership,  id. 
entries  made  by  persons  inadmissible  for  themselves  or  their  repre- 
sentatives, id, 

of  receipt  of  rent,  to  prove  title,  id. 
'    in  corporation  books,  to  prove  title  of  corporation  to  appoint 
curate,  id.  • 

survey  of  manor  no  evidence  against  stranger,  id. 

aiiter,  where  taken  by  person  under  whom  both  parties  claim, 
id. 
admissible,  of  persons  having  no  interest  to  misrepresent,  id. 

declarations  of  deceased  rector,  &c.,  admissible  for  successor,  id, 
though  made  by  deceased  impropriate  rector,  id. 
though  impropriator  be  a  corporation  aggregate,  id. 
of  witnesses  at  a  former  trial,  34. 
when  witnen  is  dead,  id. 
between  the  same  parties,  id. 
how  proved,  id. 
admissible,  of  persons  speaking  against  their  own  interest,  id. 
though  of  facts  not  within  their  own  knowledge,  id. 
of  surgeon,  entry  in  book  of,  bill  paid,  id. 
of  steward,  entries  of  money  received  by,  id. 
of  master  of  vessel,  bill  of  lading,  id. 
receipt  given  to  surety  by  deceased  creditor,  to  prove  advance  to 

principal  debtor,  id. 
of  deceased  occupier  of  land,  as  to  renting  under  a  particular  per- 
son, SS. 
deed  by  deceased  party,  stating  legal  ownership  in  anothei ,  id. 
written  attornment  by  tenant  in  po^ession,  to  prove  seisin,  id. 
of  deceased  collector  of  rates,  entries  of  money  received  by,  id. 

qtieart  as  to  oral  declaration  of,  36. 
80  of  deceased  clerk,  35. 

of  land-tax  collector,  to  show  occupation,  id. 
of  deceased  accountant,  id, 
ancient  minister's  accounts  rendered  to  lord  of  manor,  id. 
party  making  the  declarations  must  appear  to  be  dead,  id. 
not  sufficient  that  he  is  abroad,  id. 
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unless  in  pari  ca§u  with  party  against  whom  eridence 
offered,  36. 

as  declarations  of  fimner  owner  of  plaintiflTs  land,  id. 
landlord's  description  of  property  in  former  lease,  id, 
of  persons  making  entries,  &c.,  in  discharge  of  their  duty,  id. 
attorney's  clerk,  id, 
banker's  ledger,  id, 
notary's  clerk,  id, 
shopman,  id, 

shopbook  not  evidence  heyond  a  year,  id,  37. 
not  evidence  of  extraneous  fi»t,  37. 
proof  of  marriage  by,  434. 
evidence  of  reputation  admissible  on  question  of  reputed  ownership, 

552. 
evidence  of  credit  of  sureties  in  replevin  bond,  61 6. 
Hedob  : 

presumption  as  to  ownership  of,  485. 
Heir: 

apparent,  a  good  witness  as  to  the  title  to  the  land,  113. 
bound  by  verdict  against  ancestor,  134. 
may  lay  demise  in  ^ectment  on  day  of  ancestor*^  death,  412. 
evidence  in  ^ectment  by,  433. 
at  common  law,  id, 
under  3  &  4  W.  4.  c.  106.,  id, 
proof  of  seisin,  id, 

by  possession  or  receipt  of  rent,  id, 

by  declarations  of  deceased  tenant,  id, 

by  possession  of  lessee,  id 

possession  of  guardian  in  socage,  seisin  of  inihnt,  id. 

shooting,  and  appointing  keeper,  no  evidence  of  right  to 

soil,  id 
evidence  of  manor,  by  holding  courts  and   appointing 
keepers,  id 
proof  of  descent,  id, 

death  of  intermediate  heirs  without  lasue,  id 
in  case  of  collateral  descent,  id, 
proof  of  marriages,  id     See  Marriage, 
defence,  435. 

illegitimacy,  id. 

proof  of  marriage  being  void,  id, 
rules  as  to  presumptive  evidence  of  non-access,  id, 
where  wife  was  separate  and  in  adultery,  id 
presumption  of  bastardy  in  separation  a  mtened  ei  thair»f  id. 
wife  cannot  prove  non-access,  id, 

but  may  prove  connection  with  others^  id. 
declarations  of  mother  inadmiasihle  to  prove  illegitimacy, 
id 
proof  of  a  will,  id 

of  subsequent  will  by  plaintiff,  id 
heir  apparent  competent  witness  in  ejectment  for  the  land,  453. 
cannot  have  trespass  q.  e.  f.  before  entry,  483. 
evidence  in  action  against,  585. 

lies  at  common  law,  if  named,  id 
stot.  1  W.  4.  c.  47.,td 

on  pica  of  rteatf  per  tUeeent,  id. 
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Hkib  —  (eontimted) 

admits  eieeutton  of  the  bond,  5fi5. 
•eisin  of  ancestor,  id, 

statement  of  the  descent  in  the  declaration,  tdl 
what  are  assets,  586. 

replication  under  1  W.  4.  c  47.  s.  7.,  id. 
evidence  in  action  against  heir  and  devisee,  587. 
IIsaALD : 

ancient  writing  relating  to  monastery  inadmissible  when  produced  from 

herald's  office,  86. 
visitation  books  evidence  of  facts  therein  stated,  149. 
suing  for  making  out  pedigree,  must  give  general  evidence  of  its  truth, 
286. 

HXBBAGB  : 

owner  of,  may  have  trespass  q.  e.  /,,  483. 
Hbbiot  : 

may  be  proved  to  be  due  on  death  of  tenant,  though  not  expressed  in 

lease,  15. 
variance  in  statement  of  right  to,  63,  63. 

lord  demanding  more  than  he  is  entitled  to,  cannot  maintain  trover, 
506. 
Highway  : 
*     dedication  of,  to  the  public,  S4. 

surveyor  of  parish,  competent  witness  by  highway  act,  116. 

inhabitants  competent  in  action  by  surveyor  of,  id, 

in  action  for  disturbance  on,  plaintiff  roust 'shew  particular  damage, 

346. 
presumption  of  ownership  of  soil  of,  484. 

HXSTOBT  : 

general,  when  evidence,  149. 

HOLBIKO   OVBB  *. 

wilful,  407. 

lease  created  by,  with  payment  of  rent,  418. 

terms  of  holding  regulated  by  former  lease,  id 

tenant  holding  over  after  notice  to  quit,  but  not  paying  rent,  not  liable 

to  distress,  455.     . 
tenant  holding  over  may  maintain  trespass  q.  c/.,  482. 
HoMOBABT  Obuoation  : 

does  not  incapacitate  witness,  112. 
HoBSB : 

evidence  in  acdon  on  warranty  of,  248. 
money  had  and  received,  id 

where  horse  nuiy  be  returned,  id 

wheie  contract  ii  rescinded  with  defendant's  assent,  id 

horse  must  be  returned  as  received,  in  reasonable  time, 
id 
what  plaintiff  must  proves  249. 
special  action,  id 

what  plaintiff  must  prove,  id 
consideration,  id 

by  production  of  receipt,  id 
variance  in  statement  U,  id 
promise  or  warranty,  id 

what  amounts  to  warranty,  id 
qualified  warranty,  ut,  250. 
warranty  where  there  is  a  patent  defect,-  250. 
II  2 
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Horse  —  {continued) 

gOTerned  by  term*  hung  up  at  repositoiy,  250. 
of  article  sold  for  particular  purpose,  id. 
servant  of  horse  dealer  employed  to  sell,  has  autho- 
rity to  warrant,  id. 
servant's  declarations  ^t  time  of  sale  admissible,  id. 
receipt  containing  warranty  admissible^  id. 
breach,  id. 

meaning  of  term  <*  sound,**  251. 
what  amounts  to  unsoundness,  id. 
Mcienier  need  not  be  proved,  id, 
damages,  id. 

if  horse  returned,  id, 
if  kept,  id. 

when  horse  keep  may  be  recovered,  id. 
when  costs  of  defeniUng  action  by  purchaser  may  be  re- 
covered, id. 
measure  oi,  in  case  of  re-sale,  u/.,  252. 
competency  of  witnesses,  252.     See  WitneiM. 
what  is  sufficient  acceptation  of,  under  statute  of  firauds,  279.      See 
Frandtf  Statute  of. 
Hosfftal: 

committee  of  management  ot,  personally  liable  to  creditors,  284. 
Hotel  Keeter  : 

who  is,  under  6  Geo«4.  c.  16.,  532. 
House  : 

what  amounts  to  a  nuisance  to,  SS5. 

where  action  lies  for  pulling  down  neighbouring  house,  whereby  plain- 
tiff's is  injured,  id. 
occupier  of,  bound  to  rail  in  the  area,  356. 
repairs  of,  398. 
action  against  hundred  for  demolition  of,  587. 

IloYMAN  : 

liable  as  a  common  carrier,  358. 

in  action  against,  party  robbed  competent  witness,  1 15. 
evidence  in  actions  against  —  7  &  8  Geo.  4.  c.  31.,  587. 

what  buildings,  &c.  are  within  the  statute  (s.  2.),  id 

oath  and  examination  before  justice  (s.  3.),  588. 

inhabitants  competent  witnesses  (s.  5.),  115,  116. 

no  action  to  be  commenced  for  damage  under  30^  (s.  8. ),  588. 

parties  to  actions  for  damage  to  churches  and  corporate  propertv 
(s.  11.),  td. 

as  to  offences  committed  in  counties  of  cities,  &c ,  not  being  part 
of  a  hundred  (s.  12.),  uf. 

as  to  threshing  machines,  2  &  3  W.  .4.  c.  72.,  589. 
proof  of  plaiijlifTs  interest,  id. 
proof  of  the  offence,  id. 

what  is  <*  a  beginning  to  demolish,**  590. 
proof  that  the  offence  was  committed  within  the  hundred,  591. 

aetion  lies  though  offence  committed  within  borough,  id, 
examination  of  party,  &c.,  id, 
amount  of  damage,  592. 
commencement  of  action,  593. 
competency  of  witnesses,  id.,  115. 
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IIusbaxd: 

declarations  of,  as  to  legitimacy  of  wife,  admissible,  27.      See  Heanay. 

not  liable  on  admissions  of  wife,  43.  121. 

declarations  of  wife,  when  admissible  for,  44. 

plea  of  general  issue,  in  action  by  husband  and  wife  admits  the  mar- 
riage, 49. 

evidence  of  character  of,  in  crim.  con.,  when  admissible,  55.  See 
tHharaeUr, 

may  sue  banker  for  monejr  illegally  deposited  by  wife,  59* 

incompetent  witness  for,  or  against  his  wife,  121.     See  Wiimit9», 

not  liable  for  use  and  occupation  of  his  wife,  dum  sola,  1 99. 

liability  of,  for  debU  of  wife,  275.     See  Wife. 

not  liable  on  account  stated  by  wife^  SOI . 

may  sue  on  account  stated  with,  id, 

effect  of  abjuration  or  transportation  of,  on  liability  of  wife,  305. 

liable  for  double  value,  on  holding  over  of  wife,  dmm  §ola,  ^06. 

confession  of  wife  not  evidence  for,  in  action  for  crim.  con.,  463. 

misconduct  of,  whether  a  defence  in  trespass  for  adultery,  466. 

seised  jure  uxoris,  and  holding  over  without  consent,  a  trespasser  by 
6  Anne,<:.  18.,  484. 

judgment  in  ejectment  against  wife,  not  evidence  against  husband  in 
trespass  for  mesne  profits,  501  • 

HOSBAVDRT    COVSVAMTS: 

proof  of  breach  of,  398. 


I. 

Identitt  : 

proof  of,  in  proving  proceedings  in  Chancery,  77. 
by  witness  who  has  seen  handwriting,  id, 
by  intrinsic  evidence,  id. 
proof  of,  on  marriage  of  parties,  84.  460. 
of  party  executing  deed,  88. 
in  action  against  acceptor  of  bill,  208. 
of  indorser,  210. 
of  apothecary,  with  person  named  in  certificate,  need  not  be  proved  in 

an  action  on  his  bill,  260. 
of  parties  in  case  for  malicious  prosecution,  384. 
of  bond,  401. 

of  parties  admitted  to  copyholds,  440. 
of  executor,  579. 
Idiots  : 

incompetent  witnesses,  103. 
incapable  of  making  wills,  436. 
Illeqalitt: 

not  presumed,  25. 

illegal  contract  not  valid  by  admission,  47. 

a  defence  in  use  and  occupation,  202. 

when  a  defence  in  actions  on  bills  of  exchange,  227. 

in  the  concoction,  or  transfer  of  a  bill,  if  proved,  puts  the  holder  on 

proof  of  consideration,  id* 
in  the  consideration,  id.     See  Qmnderaiien, 
no  contribution  for  expense  of  doing  illegal  act,  289,  290. 
where  money  paid  in  pursuance  of  illegal  contract  may  be  recovered, 

295.      See  Money  had  and  received, 
no  defence  under  non  oMeumpeit,  296. 
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plea  of  fraud  not  supported  by»  306. 
^    when  a  defence  in  assumpsit,  307. 
must  be  specially  pleaded,  id. 

in  action  for  work  and  labour,  id. 

aliier,  if  done  in  Tiolation  of  act  of  parliament,  id. 

printer  or  proprietor  of  newspaper  makmg   hhe 

affidavit,  id. 
printer  of  libellous  book,  id. 
promise  to  indemnify  plaintiff  for  publishing  Ubel,  and  defonding 

action,  void,  id, 
money  expended  on  unlioensed  theatre,  id 
illegal  disbursements  by  agent,  id. 
payment  by  candidate  of  expenses  of  taking  up  freedom  of  ToCcrs, 

or  of  their  travelling,  illegal,  id,  308. 
purchase  and  sale  of  stock  by  unlicensed  broker,  308. 
money  lent  to  play  at  illegal  game  irrecoverable,  id. 

or  for  settling  illegal  stock  jobbing  transactions,  id 
value  of  goods  sold  for  illegal  purposes  irrecoverable,  id 
as  brewer's 'drugs  or  .bricks  under  statute  sixe,  id 
distinction  between  contravening  laws  for  protection  of  public, 
and  for  purpose  of  revenue,  id 
foreigner  selling  goods  to  British  subject  abroad  may  reeover, 

though  he  knew  intention  to  smuggle,  id 
so  brewer  delivering  beer  to  unlicensed  keeper  of  public-house,  id. 
so  person  contracting  to  transfer  stock  at  future  day,  id. 
sale  of  spirituous  liquors,  24  Geo.  2.  c.  40.,  id, 
cases  where  statute  applies,  uf.,  309. 
where  bill  given  for  spirituous  liquors  is  void,  309. 
publican  cannot  recover  for  sale  to  intoxicated  person,  »/. 
contracts  on  Sunday,  illegal,  29  Car.  2.  c  27.,  td. 

though  made  by  agent,  and  at  request  of  party  objecting,  id 
to  make  it  illegal,  contract  must  be  ccnnplete  on  Sunday,  iti. 
subsequent  promise  on  another  day  will  support  action  on 

qtumtuM  meruitf  id, 
hiring  of  servant  on  Sunday,  good,  id. 
application  of  payment  to  illegal  demand,  325. 
in  patent,  351. 

in  case  of  illegal  sale  or  transfer  of  goods,  no  property  passes^  506. 
illegal  trading  will  support  a  commission  of  bankrupt,  531. 
iLLsorriMACY : 

declarations  of  party,  as  to  his  own,  inadmisable  except  against  himself, 

and  those  claiming  under  him,  27. 
must  be  proved  by  party  asserting  it,  71. 
parish  register  admitted  as  evidence  of,  151. 
proof  of,  in  qectment  by  heir  at  law,  435.     See  Heir, 
Imbbcxlitt  : 

of  defendant,  not  a  defence  in  actions  on  bills  or  notes,  224. 
avoids  a  will,  437. 

iKMOaALITT : 

a  defence,  in  an  action  for  breach  of  promise  of  marriage,  853. 
when  a  defence  in  assumpsit,  309,  310. 
Imprisokmsnt  : 

trespass  for  false  imprisonment,  476.     See  Fat»e  ImprimmmenL 
which  amounts  to  an  imprisonment  in  law,  477. 
continuing,  actions  against  justices  for,  596. 
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Inclosukc  : 

title  under,  proved  by  Avard,  100. 
a  defence  in  action  for  disturbance  of  way,  347. 
iMcoHPBTCNcr  of  Wmfxsa.     See  Witness. 
Incokporsal  Right: 

can  only  be  conveyed  by  deed,  405. 
Indebitatus  Counts: 

effect  of  payment  of  money  into  court  on,  45. 

cannot  be  sustained,  unless  conveyance  complete,. and  nothing  remains 

but  to  pay  the  money,  191. 
when  they  may  be  maintained,  in  case  of  special  contract,  283. 
India  : 

depositions  in,  79. 
Indictxsnt: 

preferment  of,  not  proved  by  imnute-book  of  clerk  of  the  peace,  73. 
nor  by  original  indictment  endorsed  as  a  true  bill,  id. 
iKDORssa  of  Bill.     See  Indorsement. 
notice  of  disjionour  to,  216. 
when  discharged  by  time  given  to  acceptor,  229. 
admissibility  of  his  evidence,  230.  234. 

who  has  been  sued  and  paid,  may  have  money  paid  against  acceptor, 
289. 
but  cannot  recover  costs  of  former  action,  id, 
Indorsbiient: 

on  promissory  note,  time  of,  presumed  fh>m  date,  20. 
on  bond,  admitted  to  rebut  presumption  of  payment,  21. 
variance  in  statement  of,  205. 

of  date  of,  66. 
on  bill  of  exchange,  how  proved,  209. 
not  admitted  by  acceptance,  id. 
though  payee  be  drawer,  id. 
if  made  before  acceptance,  qfuartt  id. 
bill  drawn  in  name  of  fictitious  person,  id. 
oflfer  to  pay  by  acceptor,  unnecessary  to  prove  handwriting  of 

indorscrs,  id. 
admission  of,  by  indorser,  not  evidence  against  acceptor,  id. 
authority* to  indorse,  when  presumed,  idL,  210. 
of  wife,  in  her  own  name^  210. 
of  partner,  in  name  of  firm,  tdL 

not  by  power  given  to  partner,  on  dissolution,  to  receive 

and  pay  debts,  id. 
may  be  given  by  parol,  by  retirinr;  partner,  iW. 
date  of,  must  be  proved,  id. 
identity  of  indorser,  id. 
what  indorsements  must  be  proved,  id.,  222. 
intermediate,  effect  of  striking  out,  21 1. 
title  of  plaintiff  as  indorsee,  id, 

possession  of  bill  indorsed  in  blank,  tdL 

joint,  need  not  be  proved,  unless  special  indorsement  to  firm, 
id. 
or  unless  plaintiflb  sue  in  a  special  character,  id. 
if  indorsement  denied,  id. 
what  admitted  by,  222.  233. 
evidence  of  money  lent  by  indorser,  223.  234. 
want  of  consideration  of,  not  evidence  of  want  of  considcration^be- 
tween  acceptor  and  drawer,  226. 
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admits  prior  indonemenU  and  handwriting  of  maker,  2S3. 
Induction  : 

proof  of,  in  ejectment  by  parson,  443. 
parson  cannot  have  trespass  q.  «./.  before,  484. 
Infamoos  WrrNBsa.    See  Wiintu, 
Infant : 

admissions  of  guardian  or  proAein  amyt  not  evidenee  against,  41. 

evidence  of  guardian  inadmissible  Ibr,  1 10. 

acceptor  of  bill  cannot  set  up  infimcy  of  drawer,  S08. 

may  have  action  for  breach  of  promise  of  marriage^  S5S. 

cannot  bind  his  father  without  authority,  277. 

deserted,  whether  father  liable  for  necessaries,  id. 

cannot  state,  but  may  ratify  an  account,  SOI. 

co*contractor,  must  not  be  joined  as  deifendant,  whan,  902.     See  Abate^ 

ment, 
contract  by,  for  purposes  of  trade,  roid,  S02.  312. 
infancy  a  defence  in  assumpsit,  311. 

except  for  necessaries,  id, 
infimcy  must  be  specially  pleaded,  id,  302. 

no  defence,  if  action  be  in  fiwt  founded  on  a  tort,  311. 
what  are  necessaries,  id, 

governed  by  fortune  of  defendant,  id. 

servant*s  livery  for  infant  captain  in  the  army,  idl 

fine  on  admission  to  copyhold,  id. 

necessaries  supplied  to  wife,  id. 

money  advanced  to  liberate  him  when  taken  in  ezectttion  for 

necessaries,  id. 
not  material  that  infont  had  sufficient  allowance,  id, 
nor  inquiry  by  plaintiff  whether  articles  necessary,  sidL 
what  are  not  necessaries,  id. 

infant  not  liable  for  contract  of  partnership  during  in&ncy,  if 

partnership  afterwards  disaffirmed,  id, 
when  liable  for  clothes,  id. 
not  liable  on  acount  stated,  312. 
nor  on  bill  of  exchange,  id, 

unless  accepted  after  21.,  tdL 
goods  delivered  to  carrier  for,  id, 
not  liable  on  warranty  of  horse,  id. 
nor  for  money  lent,  though  laid  out  in  necessaries,  id, 
plaintiff  may  reply  ratification,  toL 

must  be  an  express  promise  in  writing,  and  signed  by  the 
party,  id 

no  particular  form  necessary,  tdL 
infiuit  not  bound  beyond  that  promise,  id, 
if  plaintiff  replies  ratification,  proof  of  infitncy  is  on  delendant,i<f. 
aliter,  if  plaintiff  raplies  neeevaries,  ufL  313. 
*     infancy,  how  proved,  313.  151. 
incapable  of  making  will,  436. 
cannot  be  a  trespasser  by  subsequent  assent,  487. 
when  he  may  have  trover  for  goods  given  him  by  his  fiither,  510. 
cannot  be  made  bankrupt,  530. 

property  of,  not  within  6  Geo.  4.  o.  16.,  as  to  raputed  ownership,  553,. 
iNFxaioR  CouaT: 

jurisdiction  of,  not  judicially  noticed,  52. 
judgments  of,  how  proved,  80, 
by  court  book,  id. 
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Inferior  Court  —  (eonHnned) 
by  minutes,  80. 

or  examined  copies  of  minutes,  id, 
evidence  must  be  given  of  previous  proceedings,  tc2. 
effect  of,  143. 

iemblef  conclusive  between  same  parties  on  same  sobjecL  id. 
sed  ftuere,  as  to  those  not  of  record,  id. 
certiBcate  from  commissioners  for  settling  debts  of  the  army,  itL 
may  be  avoided  by  proof  of  want  of  jurisdiction,  idL 
by  default,  not  evidence  against  defendant  on  removal  into  superior 
court,  144. 
Infidxls  : 

incompetent  witnesses,  104s. 
Information  : 

proof  of,  in  action  for  malicious  prosecution,  385* 
Informer: 

when  competent  witness,  115.     See  Iftteess, 
iNHAsrrANTS : 

parol  evidence  of  past  usage  to  explain  meaning  of  word,  15. 
rated,  declarations  by,  admissible  on  appeals,  41. 
evidence  of,  when  admissible  by  statute,  notwithstanding  interest,  1 15. 
competency  o(  under  54  Geo.  3.  c.  170.,  116. 

to  prove  messuage  within  chapelry,  id. 
in  action  by  surveyor  of  highways,' id. 
to  prove  liability  raiione  UKura^  id, 
to  support  avowry  for  highway  rate,  id. 
in  action  against  overs^r,  id, 
on  issue  to  try  customary  right,  id. 
in  ^ectment  to  recover  parish  premises,  id, 
under  3  &  4  Vic.  c  2(>.,  117. 
Innkkxfbr  : 

liability  of,  357. 

when  waived  by  act  of  other  party,  id. 
has  a  particular  lien,  518. 
Innuendo: 

proof  of,  in  case  for  defamation,  374.     See  Defamation, 
Inquiry: 

what  sufficient  to  let  in  handwriting  of  absent  witness,  88. 
what  sufficient,  where  residence  of  party  to  a  bill  is  not  known,  221. 
Inquisition  : 
proof  of,  75. 

by  copy  of  the  judgment  roll,  id, 
commission  must  be  proved,  id, 

in  case  of  commission  under  Great  Seal,  76. 
under  seal  of  Exchequer,  id. 
ex  offieiv,  id. 

unless  it  be  old,  id, 
or  of  general  notoriety,  id, 
need  not  be  proved  where  oomnusaion  or  appointment  general,  id, 
effect  o^  137. 

coroner's,  not  conclusive,  id. 

of  lunacy,  evidence,  but  not  conclusive  against  third  parties,  id, 

of  office,  the  same,  id, 

pott  mortem,  evidence  of  &cts  found  by  them,  id, 

of  crown  and  church  landa,  id, 

of  the  Hundred  Rolls,  ii, 
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Surrey  of  m  manor,  1S7. 

under  cominiasioii  from  court  of  Exchequer,  id. 
Pope  NtcholM's  tazfttioD,  id, 
valor  benefidorumf  id.,  1S8. 
domeeday  book,  1 38. 

caption  of  seisin  to  use  of  Duke  of  Cornwall,  id. 
of  sherifTs  jury  to  ascertain  value,  inadmissible  against  sheriff^ 
§tinbtiif  idm 
Inrolmcnt  : 

of  bargain  and  sale,  proved  by  indorsement  of  proper  officer,  74. 

date  of,  indorsed  by  clerk,  conclusive,  id, 

execution  of  deed  inroUed,  need  not  be  proved,  if  a  record,  or  made 

evidence  by  act  of  parliament,  95. 
of  specification,  350. 
iMSANrrr: 

insane  persons  incompetent  witnesses,  103. 
not  a  good  defence  in  assumpsit,  SIS. 

unless  plaintiff  knew  and  took  advantage  of  it,  idl 
of  testator,  avoids  will,  436,  437. 

may  be  disproved  by  will  itself,  437. 
iHSOLVBirr : 

evidence  of,  inadmissible  for  his  assignees,  110. 

creditor  of,  when  admissible  witness,  idL  118. 

delivering  up  lease,  not  liable  for  rent  accrued  aanee  insolvency,  199. 

acceptor,  bill  must  be  presented  to,  813. 

bill  must  be  delivered  by  attorney  for  budness  done  in  Insolvent  Court, 

856. 
plea  of  discharge  of  defendant,  in  action  of  assumpsit,  310. 

evidence  under  such  plea,  id. 
seal  of  Insolvent  Court  need  not  be  proved,  id, 
plea  of  insolvency  of  plaintiff^  id, 

evidence  under,  id. 
assignment  by,  when  void,  539. 

declaration  of  insolvency  an  act  of  bankruptcy,  543,  544. 
order  for  discharge  of,  defence  for  sheriff  in  action  for  escape^  61 5. 
Institution: 

proof  ot,  in  ejectment  by  parson,  443. 
Imsuramcx: 

what  proof  of  loss  of  policy  necessary  to  introduce  secondary  evidence,  4. 

parol  evidence  when  admissible  to  explain  policy,  14. 

receipt  in  policy,  when  conclusive,  39. 

declarations  of  persons  interested  in  policy,  admisnble  in  actions  on,  40l 

effect  of  payment  into  court,  on  count  for  total  loss,  45.     See  Payment 

into  Court, 
opinion  of  witness  when  admissible  as  to,  1 30. 

memoranda  of  heads  of  insurance,  when  exempt  from  stanq>  duty,  157. 
alteration  in  policy,  when  it  requires  fresh  stamp,  169. 
evidence  in  actions  on  policies  of  marine  insurance,  835. 
proof  of  the  policy,  id. 

if  signed  by  agent,  proof  of  agency,  id. 
parol  evidenceof  what  passed  at  time  of  signing^  inadmissible,  id, 
alitor,  of  usage  of  trade,  id, 
proof  of  interest  in  ship,  id, 

by  possession,  or  acts  of  ownership,  id, 

by  evidence  of  captain  or  master,  id. 

certificate  of  registry,  not  vf  eu  prmd  facte  evidence,  836. 
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by  regular  proof  of  title,  236. 
proof  of  interest  in  goods,  id. 

by  possession,  or  acts  of  ownership,  id, 
by  bill  of  lading,  id. 

where  master  is  dead,  id 

possession  of  bill  of  lading  proof  of  ownership  by  6  Geo. 
4.  c.  92.  S.2.,  idL 
void  verbal  agreement  for  sale,  no  proof  of,  id. 
variance  in,  id. 

averred  in  single  person,  proved  in  several,  id 

averment  of  interest  at  time  of  policy  proved  by  interest 

at  time  of  risk  commenced,  id. 
averment  of  interest  in  A.  B.  proved  by  adoption  by  A.  B., 

td.,  237. 
averment  of  interest  under  new  rules,  237. 
proof  of  inception  of , risk,  id 
by  evidence  of  crew,  id 
by  destination  in  charter  party,  id 
by  clearing  out  for  particular  port,  id» 
by  convoy  bcmd,  id 
by  licence  for  particular  port,  id 

when  risk  commences  in  policy  on  ship  or  freight  «  at  and  from,'*  uL 
policy  covering  •«  all  perils,  losses,  and  misfortunes,"  id 
by  opinion  of  brokers  and  merchants,  id 
proof  of  shipment  of  goods,  id. 

by  capuin,  or  if  dead,  by  bill  of  lading,  id 
by  official  papers,  id. 
in  policy  on  freight,  id 
proof  of  compliance  with  warranty,  id.     See  Warranty* 

proof  of  licence,  239. 

secondary  evidence  of,  id 

must  be  shown  to  apply  to  the  voyage  in  question,  id. 

presumptive  evidence  o£,  id, 
proof  of  loss,  id     See  Lot*. 
proof  of  abandonment,  245.     See  Abandonment, 

defence. 

misrepresentation  and  concealment,  246. 

what  assured  are  bound  to  communicate,  id 
sufficient  to  communicate  facts,  id 
not  matter  ot  opinion,  id 

opinion  of  underwriters,  futere,  id. 
materiality  of  heU  «  question  for  the  jury,  ir/. 
sufficient  if  representation  subsUntially  perfoirmed,  id. 
without  fraud,  will  not  prevent  plaintiff's  recovering,  id. 
representation  to  first  underwriter  admissible  against  others,  id 

iVaud,  id  ,     ,  ,j   . . 

goods  fraudulently  overvalued,  contract  void,  id, 

deviation,  247. 

what  amounts  to,  id. 

to  assist  a  vessel  in  distr^  id 

when  delay  amounts  to,  id. 
non-compliance- with  warranties,  id 

^*^™u8tom  that  credit  taken  between  broker  and  underwriter 
should  be  taken  as  payment  after  adjustment,  it 
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adjustment  indorsed  on  policy,  with  defendant's  nsme  struck 
out,  not  evidence  of  payment,  247. 
competency  of  witnesses,  id.     See  WitMe$$, 
CTidence  in  actions  on  policies  on  lives,  248. 
proof  of  interest,  id, 

must  be  pecuniary,  id, 
when  presumed,  id, 
plaintiff  can  only  recover  amount  of  his  interest,  id, 
misrepresentation,  id. 

what  assured  must  communicate,  id, 
formerly  interest  not  recoverable  on  policy,  299. 
Insukanck  BaoKsa: 

competent  witness  for  other  broker  on  same  policy,  112.  252. 
has  a  general  lien  for  his  balance,  518. 

lien  revived  by  repossession  of  policy,  520. 
whether  a  trader  within  6  Geo.  4.  c.  16.  &  ^y  532. 
Intikbst  or  Momxt: 

plaintiff  may  proceed  for  interest  accruing  after  action  brought  and 

before  payment  of  money  into  court,  47. 
on  note,  may  be  recovered,  though  particular  only  state  a  demand  on  the 

note  itself,  56, 
reservation  of,  does  not  render  a  larger  stsmp  necessary,  171. 
wh^n  recoverable  by  vendee  against  vendor  of  real  property,  194,  195. 
payment  of.  on  altered  note,  evidence  of  alteration  by  consent,  223. 
recoverable  in  action  for  not  accepting  goods,  when  bill  was  to  have 

been  given,  266. 
so  in  action  for  goods  sold  and  delivered,  281. 
assumpsit  for,  297.' 

sut.  3  &  4  W.  4.  c  42.,  id, 

enables  jury  to  give  interest,  id, 
when  due  at  common  law,  id, 

only  on  mercantile  securities,  or  when  there  has  been  an  ex- 
press or  implied  promise,  id.,  298, 
mercantile  instruments,  298. 

bills  and  notes,  from  date,  if  made  payable  with  intereat*  id, 
if  not,  from  time  of  becoming  due,  id, 
if  on  demand,  from  time  of  demand,  id, 
where  no 'demand  proved,  from  issuing  of  writ,  id, 
ss  against  drawer,   only  due  from  notice  of  dis- 
honour, id. 
jury  may  disallow,  id, 
goods  sold  to  be  paid  for  by  bill,  id, 
in  case  of  implied  promise,  id. 

as  when  balances  have  been  settled  with  sudi  allowance,^, 
compound  interest  not  allowed  unless  under  contract,  i</. 
when  not  allowed  at  commcm  law,  id.,  299. 
on  money  had  and  received,  299. 
though  obtained  by  fraud,  id, 
on  money  lent,  id, 

though  to  be  repaid  at  a  certain  time,  id, 
on  money  paid,  id. 

on  money  due  for  work  and  labour,  id, 
on  goods  sold  and  delivered,  id, 
on  policy  of  insurance,  id. 
on  single  bond,  id. 
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on  reut,  899. 

on  deposit  in  hands  of  auctioneer,  ui,  194. 
indorsee  may  recover  from  acceptor,  tboiurh  he  has  taken  another 
bill  from  defendant,  which  has  been  paid,  899. 
payment  o^  takes  a  case  out  of  the  statute  of  limitations,  316. 
when  it  can  be  added  to  a  bill  of  exchange,  so  as  to  make  up  a  good 

petitioning  creditor*s  debt,  589. 
payment  of,  on  bond,  by  executor,  not  an  admission  of  assets,  581. 
Interest  or  Witness.     See  Witnet$. 
iNTEaraxTER : 

between  attorney  and  client,  privileged  from  disclosure,  1 22. 
iKTEaaooAToaiEs.     See  Depotitiont. 
depositions  on,  how  proved,  79. 
examination  of  witnesses  oo,  under  I  W.  4.  c  22.,  id, 
time  of  objecting  to  interest  of  witness  examined  on,  106. 
Intestate: 

judgment  against,  binds  representative^  134. 
Intoxication  : 

publican  cannot  recover  for  liquor  supplied  to  person  intoxicated,  309. 
Inventoet  : 

when  evidence  of  assets,  580. 
I.  o.  u. : 

requires'  no  stamp,  172. 
evidence  of  jnoney  lent,  290. 
dated  before  bankruptcy,  when  evidence  of  petitioning  creditor's  debt,  | 

526. 
Ireland: 

judgment  in  supeiior  courts  of,  may  be  impeached  on  ground  of  in« 
justice,  145. 

how  &r  conclusive  in  action  on  it,  id. 
bill  drawn  in,  does  not  require  English  stamp,  163,  164. 
proof  of  marriage  in,  461 . 

going  to,  a  departing^the  realm  within  the  bankrupt  law,  534. 
Issue: 

evidence  confined  to,  51. 

of  what  facts  the  court  will  take  judicial  notice,  id.    See  Judicial  Notice, 
evidence  of  collateral  facts  when  admisnble,  52.     See  CoQaiend  Faeit, 
of  damage,  54.     See  Special  Damage, 
of  character,  55,     See  Character, 
particulars  of  demand,  id.     See  PartietUare  of  Demand, 
substance  of,  only,  need  be  proved,  51.  57. 

on  count  fbr  voluntary,  plaintiff  may  prove  negligent  cseape,  57. 
on  count  for  total,  pliuntiff  may  prove  a  partial  loss,  id, 
where  two  pleas  of  justification,  sufficient  to  prove  one,  id, 
instances  where  plaintiff  may  prove  part  only  of  the  matter  alleged, 

id.,  58. 
where  necessary  to  prove  statement  exactly  as  laid,  58. 
variances,  id.     See  Variaitce. 
affirmative  of,  to  be  proved*  7K     See  Affirmative, 
Issuing  : 

of  bills  of  exchange,  what  is,  164,  165. 
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Jactitation  of  Marriaobs: 

effect  of  aentence  of^  141. 
Jkws: 

law  of  marriage  ot,  how  proved,  83. 

how  sworn,  104. 

notice  of  (Ushonour  of  bill  need  not  be  given  od  day  of  festival  81 7. 

marriage  of,  bow  proved,  461.. 
Joint  Owner  : 

of  house,  having  conveyed  his  interest  to  plaintiff  with  covenants  lor 
title,  not  a  competent  witness  for  him,  IISL 

non-joinder  of,  no  defence  in  detinue,  under  plea  denying  property  of 
plaintiff,  410. 
Joint- Tenant  : 

in  torts,  may  plead  non-joinder  of  co-tenant  in  abatement,  63. 

may  either  join  or  sever  in  demise  in  ejectment,  413. 

must  prove  actual  ouster  of  his  co-tenant  in  qectment^  416. 

notice  to  quit  by,  424. 
by  agent  of,  id, 

service  on  one  of  several,  good  for  all,  487. 

possession  of  one,  not  the  possessicm  of  the  others,  447. 

may  distrain  as  bailiff  of  co-tenant,  without  previous  command,  458. 

that  plaintiff  is  joint>tenant  with  third  person,  inadmissible  in  trespass 
q.  e./.,  under  general  issue,  490. 

trover  will  not  lie  by  one  against  another,  515. 
unless  the  chattel  be  destroyed,  id, 
Joint-Stock  CompanV: 

directors  of,  have  no  implied  authority  to  accept  billsy  207. 

sale  of  shares  of,  not  within  stat.  of  frauds,  864. 

director  of,  liable  for  goods  sold,  not  having  retired  finom  direction,  S73. 

shareholders  in  mining  company,  when  liaUe  on  oontraets  of  directors, 
873,  274.     See  i\i7<iiert. 

money  had  and  received  lies  on  abandonment  of  scheme,  5292. 

shares  of,  within  6  Geo.  4.  c  16.,  as  to  reputed  ownerahip,  552, 

Journals: 

of  Houses  of  Parliament,  how  proved,  73.     See  BBrUamemt, 

when  evidence  of  fiuts  therein  stated,  133. 

of  surgeon  of  workhouse,  not  evidence,  148. 
Judge : 

may  be  examined  as  a  witness,  103. 

privilege  of,  in  speaking  defematory  words,  377. 
JuDOE*s  Order: 

how  proved,  76.  138. 

necessary  for  examination  of  sick  witness,  88. 

to  stay  proceedings,  not  sufficient  proof  of  determination  of  suit,  389. 
Judgment  : 

by  defendant,  evidence  of  cause  of  acdon,  50. 

variance  in  statement  d,  65.     See  ReeonL 

amendment  in  setting  out,  under  Lord  Tenterden'a  act,  67,  68. 

proof  of,  73.     See  Record, 

in  paper,  not  evidence  of  record,  it/. 

day-book  kept  at  judgment  office  not  evidence  of  time  of  signingp 
74. 
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minutes  of  joumalB  of  House  of  Lords  eridence  of  reversal  of 
decree,  74. 

aiHer,  of  judgments  of  the  House  on  error  from  superior  courts 
of  common  law,  id, 
copy  o^  purporting  to  have  been  executed  by  clerk  of  Treasury, 

inadmissible  to  prove,  75. 
when  necessary  to  prove  verdict,  id, 
of  inferior  court,  80.     See  Inferior  Court 
roust  be  proved,  to  exclude  evidence  of  infamous  witness,  105. 
effect  of,  in  superior  courts,  133. 
with  regard  to  the  parties,  id, 

not  binding  on  third  persons,  id. 

binding  on  same  parties  in  same  character,  id. 

on  persons  substantially  parties,  tcL,  134. 
with  regard  to  privies,  1^. 
in  blood,  as  heir,  id, 

in  estate,  as  remainderman,  lessee,  or  tenant  for  life,  id, 
in  law,  as  personal  representative,  id, 
successor,  id, 
with  regard  to  strangers,  id, 

admisnble  in  case  of  ^lls,  &c.,  135. 
customary  commons,  id, 
public  rights  of  way,  id, 
where  general  reputation  is  evidence,  id, 
to  prove  right  to  public  oflSce,  id. 
to  prove  fact  of  judgment,  irf.,  136. 
not  conclusive  in  such  cases,  1 35. 

of  incompetent  court,  inadmissible,  unless  submitted  to  by 
parties,  id,  ^ 

crown  prosecution  not  carried  on  to  judgment,  id. 
with  regard  to  the  subject  matter  of  the  suit,  id, 

if  parties  and  cause  of  action  same,  form  immaterial,  id, 
form  of  action  mistaken,  judgment  not  conclusive,  id, 
demand  not  in  evidence  in  former  tfction  may  be  recovered,  id, 

provided  form  of  issue  will  admit,  id, 
judgment  not  evidence  of  collateral  matter,  136. 
with  regard  to  the  manner  in  which  judgments  are  to  be  taken 
advantage  of,  id, 
estoppel,  if  pleaded,  id, 
in  evidence,  not  conclusive^  id. 
when  estate  or  interest  arises  by  estoppel,  id, 
admissibility  in  civil  cases  of  judgments  in  criminal  cases,  id. 

inadmissible  where  obtained  on  evidence  of  party  bringing  it 

forward,  id. 
record  of  conviction  in  assault  on  plea  of  guilty,  inadmis&ible 

for  plaintifl*  in  action,  id, 
so  wherever  fact  of  conviction  is  material,  137. 
effect  (^judgments  t'a  rtm,  138. 

of  condemnation  in  court  of  Exchequer,  conclusive,  id, 

of  commissioners  of  Excise,  conclusive,  id, 

-of  acquittal  in  court  of  Exchequer,  on  seizure,  not  conclusive, 

temble,  139. 
evidence  as  between  strangers,  though  obtained  by  evidence  of 
party  using  it,  id.,  136. 
of  Admiralty  Courts,  148.     See  AdmiraUg, 
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of  inferior  courts,  143.     See  Inferior  CourL 
of  foreign  courts,  144.     See  Forngn  ComrU, 
of  usurped  jurisdiction  between  parties,  inadnuHibk  as  awmrd, 
15S. 
searching  for,  not  a  taxable  item,  S56. 
may  be  subject  of  set  off,  329. 
proof  ot,  in  ^ectment  by  execution  creditor,  44S. 
in  ejectment,  when  and  for  what  purposes  evidence   in  tie^Mss  for 

mesne  profits,  501. 
in  trover  for  damages  and  satisfaction,  vests  property  in  defendant,  507. 

so  in  replevin  in  the  detinet,  id. 
plea  of  outstanding  judgments  in  actions  against  executors,  583. 
when  void,  a  defence  in  action  against  sheriff  for  an  escape,  615« 
so  in  action  for  fidae  return,  618. 
Judicial  Noticb: 

what  matters  the  court  will  notice  judidally,  51. 
Judicial  PaocxBDmos : 

instruments  themselves,  or  examined  cofues  ot,  best  evidence,  S. 
when  the  courts  will  notice  them' judicially,  51. 
publication  of,  whether  it  can  amount  to  ubd,  380. 
Juaoa: 

may  give  evidence,  103.  *  ^ 

grand,  not  privileged  from  stating  what  passed  before  him,  125. 
effect  of  withdrawing,  185.  . 
JuKY : 

presentment  by,  at  manor  court,  evidence  of  bounds  of  manor,  146. 
unstamped  instrument  cannot  be  submitted  to,  154, 
JusrricK  or  thb  Pkacb:  • 

effect  of  conviction  by,  1 44.     See  ConmeHoiu 
form  of  action  agunat,  for  false  imprisonment,  476. 
granting  warrant  without  information,  liable  to  action  of  trespass,  id. 
or  commitment  for  re-examination  for  unreasonable  time,  id, 
examination  of  parties  by,  in  actions  agunst  hundred,  598. 
evidence  iniwtions  against,  593. 

staL  24.  Geo.  S.  c  44.,  as  to  notice  of  action,  id. 
to  what  cases  the  statute  extends,  id. 

sufficient  if  justice  believes  himaelf  acting  in  pursuance  of 
act  of  parliament,  idL,  594. 

though  offence  not  within  his  jurisdiction,  594. 
where  act  not  done  in  character  of  justice,  notice  unne- 
cessary, id. 
actions  of  tort  only,  and  not  assumpsit^  within  the  sta- 
tute^ id 
form  of  the  notice,  td 
must  specify  writ,  td, 
need  not  name  all  the  parties,  595. 
name  and  residence  of  the  attorney,  uL 
indorsed  by  attorney  sufficient,  id 
sufficient  ff  named  in  body  of  notice^  td 
form  of  action  need  not  be  named,  id, 
variance  between  notice  and  declaration,  id 
time  of  doing  the  act  should  be  stated,  id  , 

variance  in  statement  of,  id^  596. 
threat  to  take  proceedings,  not  equivalent  to  notioe,  596, 
evidence  of  notice^  when  dispensed  with,  id 
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not  hj  tender  of  amends,  596. 
nor  plea  of  tender  and  issue  on  the  sufficiency,  id. 
delivery  of  the  notice,  id, 

service  by  attorney's  clerk  sufficient,  id, 
proof  of  the  commencement  of  the  action,  id, 
case  of  continuing  imprisonment,  id, 
mode  of  computing  the  six  months,  id, 
continuing  the  writ,  id, 
proof  of  cause  of  action,  id, 
venue,  id, 

evidence  of  the  warrant,  597. 
proof  of  malice  in  action  brought  after  conviction  quashed,  itL 
Stat.  43  Geo.  S.  c.  HI.,  id. 
informal  conviction  within  the  statute,  id, 

aliter,  conviction  where  there  is  a  want  of  jurisdiction, 
id. 
want  of  probable  cause  of  conviction,  id, 
defence,  id, 

special  matter  may  be  given  in  evidence  under  general  issue, 

id. 
in  what  cases  justices  are  protected  by  evidence  of  conviction, 
id,  598. 

no  protection  where  there  is  no  jurisdiction,  598. 

whether  plaintiff  can  shew  want  of  jurisdiction  by 
extrinsic  evidence,  599. 
conviction  must  be  connected  with  commitment,  id. 
conviction  need  not  l>e  formally  drawn  up  at  time,  6(X). 
connection  between  warrant  and  conviction,  id. 
tender  of  amends  —  stat.  24  Geo.  8.  c.  44.  s.  2.,  id.,  601* 
Justification  : 

where  two  pleas  of,  proof  of  one  sufficient,  57. 
in  actions  for  defamation,  382.     See  DefamatUm, 
for  assault  and  battery,  471  to  475. 
for  fiilse  imprisonment,  478. 
of  trespass  to  personal  property,  481  • 
of  trespass  quare  dauiumfiegit,  489. 

K. 

KzT : 

acceptance  of,  by  landlord,  a  sufficient  defence  under  non  atsumpnt  for 
use  and  occupation,  201. 
aliter,  delivery  of,  to  servant  at  landlord's  house,  id. 

KiK,  MXXT  OF : 

competent  witness  for  administrator,  113. 
KiKC*s  Bkkch: 

prison,  books  of,  copy  of,  inadmissible,  83. 

admissible  to  prove  date  of  commitment,  147« 
register  of  marriage  at,  inadmissible,  150. 

L. 
Lachks  : 

in  presentment  of  bill,  212,  213. 

of  holder  of*  bill,  discharge  of  drawer,  217« 
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Lamknkss  : 

when  an  unaoundneas,  251. 
Landloed : 

relation  of  landlord  and  tenant  may  be  proved  by  parolf  though  lease  io 
writing,  1.  15. 

may  be  implied,  SOO. 
not  bound  by  the  act  of  hia  tenant  in  granting  ri^t  of  way,  23,  24. 

nor  in  dedicating  way  to  public,  24. 
in  ejectment,  incompetent  witness,  108. 
incompetent  witness  in  action  against  sheriff^  who  has  paid  oxer  rent* 

for  false  return,  1 10. 
title  o^  cannot  be  disputed  by  tenant,  196. 

nor  of  his  assignee,  417. 
when  he  may  recover  in  use  and  occupation,  196. 
paying  taxes,  cannot  sue  tenant  for  money  paid,  289. 
may  maintain  action  against  tenant  for  nuisance,  when,  334. 
employing  workmen  to  repair  tenant's  house,  liable  for  nuisance,  336. 

or  for  negligence,  id. 
liable  in  action  for  nuisance  for  obstructing  lodger  in  use  of  knocker, 

&c.,  337. 
not  bound  by  sum  mentioned  in  notice  of  distress,  394. 
action  by,  for  double  value.     See  DombU  VaJtm, 

for  double  rent.     See  Dombb  Reni. 
evidence  in  action  of  ejectment  by,  417.     See  ^feetment, 
proof  of  notice  to  quit,  422.     See  NoHee  to  Qtdt, 
proof  in  cases  of  forfeiture,  429.     See  Forfeiturt^ 
waiver  of  forfeiture,  431.     See  Forfeitttre, 
in  ejectment,  cannot  rely  on  title  which  tenant  would  be  estopped  from 

setting  up,  444. 
when  a  competent  witness  in  ^ectment,  453.  * 

tender  of  rent  to,  458. 
incompetent  witness  in  replevin,  459. 
entering  to  view  waste,  &c.,  and  doing  damage,  &c.,  a  trespasser  ab 

initio,  488. 
entering  to  distrain,  not  a  trespasser  ab  initio  by  taking  some  privileged 

goods,  id. 
competent  in  trespass  q.  e.  f,  by  one  tenant  in  common  against  another, 

501. 
proof  of  possession  of  premises  in  trespass  for  mesne  profits,  502. 
under  1  Geo.  4.  c  87.,  may  recover  for  mesne  profits  to  day  of  trial, 

though  no  notice  of  trial  proved,  504. 
who  has  distrained,  cannot  maintain  trover  for  the  goods,  508.  509. 
cannot  maintain  trover  for  furniture  let  with  a  house,  509,  510. 
nor  against  lessee  for  expired  lease,  containing  covenants  by  him,  510. 
o/iVer,  for  machinery  belonging  to  a  mill,  wrongfully  severed  during 
the  term,  id, 

so  for  trees  cut  down  by  stranger  during  term,  irf. 
action  by,  against  sheriflT,  under  8  Anne,  c.  14.,  606.     See  Sberiff. 
payment  to,  of  rent,  under  8  Anne,  c.  14.,  a  defence  in  action  against 
sheriff  for  fidse  return  of  nuOa  bona,  618. 
Land  Tax  : 

books  of  commissioners  of,  copies  of,  admissible,  83.  148. 
Laundexss  : 

may  sue  carrier  for  clothes  lost  on  return,  359 

LlADINO    QUCSTIONS: 

what  amount  to,  1 26.     See  Wrtnut. 
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Lkasb  : 

misdescription  in,  13. 

parol  evidence  admissible  to  prove  custom  not  inserted  in,  1 5. 

unless  such  custom  be  excluded  by  covenant,  id 
possession  of,  by  lessor,  with  seals  cut  o^  no  presumption  of  surrender, 

23. 
ancient,  evidence  of  situation  of  lands  therein  described,  29. 

of  right  of  lessor,  S2. 
description  of  property  in,  by  landlord,  evidence  against  subsequent 

lessee,  36. 
recital  of^  in  release,  evidence  of,  against  relessor,  47. 
variance  in  date  of,  64. 

expired,  coming  from  custody  of  lessor,  admissible,  87. 
produced  by  lessee,  need  not  be  proved  against,  93. 
secondary  evidence  of,  149. 
memorandum  for,  under  5/.  per  annum,  exempt  from  stamp  duty,  1 57. 

building  lease  not  within  the  exemption,  vl, 
agreement  ibr,  under  seal,  stamp  on,  166. 
amount  of  stamp  on,  1 67. 
operating  as  an  assignment,  must  have  an  assignment  stamp,  aemble, 

168. 
vendor  o^  bound  to  show  landlord**  titles  1 94. 
how  proved,  197. 

under  seal,  action  of  oMtumptit  inapplicable  to^  201. 
parol,  how  proved,  418. 

proof  of,  in  ^ectment  by  landlord,  id.     See  Dtmiae, 
in  ejectment  by  devisee,  439. 

what  instruments  are  leases  or  agreements  for  leases,  419. 
forfeiture  o^  when  waived,  431. 

when  lease  is  void  or  voidable,  id. 
Lkdgkr  Book  : 

of  ecclesiastical  court,  containing  enrolment  of  will,  evidence  to  prove 
relationship,  27. 

secondary  evidence  of  will,  95.  * 

LsGAL  Effxct: 

if  contract  stated  according  to,  no  variance,  61. 

of  weights  and  measures,  id, 

of  the  word  **  money,"  id, 

on  count  for  money  lent,  no  variance  if  proved  to  have  been  in  pagodas, 

id, 
of  **  reasonable  time,**  and  *'  reasonable  price,'*  id, 
of  *•  request,**  id, 
of  a  **fuU  cargo,*'  id, 

of  a  retainer  **  at  a  certain  sum  to  wit,  &c.  ,'*  id, 
of  a  purchase  of  **  a  certain  quantity,  to  wit,  frc.,**  idm 
of  contract  to  deliver  stock  **oo  27th  February,**  id, 
of  bill  drawn  by  one  person  trading  under  a  joint  firm,  tdL 
of  an  act  done  by  an  agent,  idL 
of  conveyance  to  a  nominee,  id, 
of  tenancy  from  year  to  year  declared  on  as  lease  from  time  that  tenancy 

has  continued,  id. 
of  joint  and  several  bond  declared  on  as  joint,  id, 
of  wrong  name  of  payee  in  note,  62. 
of  joint  and  several  contracts,  id, 

agreement  importing  sale  of  fee  declared  on  as  sale  of  leasehold,  id, 
no  variance  as  to,  where  deed  verbally  set  out  with  teMtatnm  exittii,  id. 
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in  actions  for  tort,  64. 

in  statement  of  deeds,  66. 
Lkgatkx  : 

rendered  competent  witness  to  will  of  real  estate  by  25  Geo.  2.  a  6.,  98. 

residuary.     Siee  'liesidmary  Ltgaiee, 

LXGITIMACT  : 

presumption  o^  19. 

proof  of,  by  declarations  of  deceased  parents,  26. 

onu9  of  proof  o(  on  issue  as  tc^  71. 
Lkssoe  : 

may  recover  in  ejectment  within  twenty  years  of  determination  of  lease, 
452. 
Lettse: 

form  of  notice  to  produce,  8. 

secondary  evidence  of  contents  of,  after  notice  to  produce,  10. 

presumption  of  time  of  writing,  SO. 
of  sending,  id, 

admission,  in  evidence,  without  producing  that  to  which  it  is  an  answer, 
38. 

of  agent,  inadmissible  against  principal,  42.     See  Agtnt, 

admissions  in,   by  attorney,  before   action  commenced,   inadmissible 
against  defendant,  44. 

thirty  years  old,  proves  itself  93. 

official,  evidence  of  &cts  therein  stated,  147. 

containing  agreement,  when  exempt  firom  stamp,  1 58. 

admissible  to  complete  contract  under  stat.  of  frauds,  189. 
Lbttbes  or  ADMiMisTEATioif.   Scc  AdmuMtrotUm, 
LxvANCT  and  Couchamct  : 

proof  of  averment  that  pluntiff  is  entitled  to  common  for  all  cattle  levant 
and  couchant,  S40. 

traverse  of,  on  plea  of  right  of  common  in  trespass  f*  c.  /.,  497. 
L«VT : 

evidence  of,  in  action  against  sheriff,  607. 
Libel.    See  Dejfamaticn, 

LiBKaUM    TXM BMXNTIJM  : 

pleaded  without  general  issue,  defendant  to  begin,  177. 
evidence  under  plea  of,  490. 

admits  foct,  but  denies  plaintiff's  right  of  possession,  id. 

not  supported  by  acts  of  ownership  for  less  than  20  years,  t<£, 

when  new  assignment  necessary,  491  • 

is  divisible,  id, 
LicxNcs : 

to  trade,  what  sufficient  to  let  in  secondary  evidence  of,  4. 
to  enclose  waste,  when  presumed,  SO.  .^ 

theatrical,  presumed,  25. 

presumed  from  entry  in  custom-house  books,  id, 
proof  of,  lies  on  defendant,  in  action  for  selling  ale  without,  72. 
copy  of,  in  Secretary  of  State's  office^  admissible,  82.  2S9. 
presumptive  evidence  of  inception  of  risk  in  actions  on  policies,  237. 
proof  of,  in  actions  on  policies  of  insurance,  239.     See  Insunmet, 
of  surgeon,  261 . 

proof  of,  in  action  for  disturbance  of  common,  341* 
claim  to  right  of  way  defeated  by  proof  o^  343* 

evidence  for  plaintiff  on  plea  of  right  of  way  in  trespass  q,  cf,,  on  tra« 
verse  of  ei^oyment,  496. 


sa>£X.  741 

LxciNCB  —  (continued) 

where  it  must  be  pleaded,  496. 

evidence  on  plea  of,  in  trespass  q.  e.  /.,  498.    See  Trespagg  q,  c,  f. 
Lien  : 

may  be  shewn  in  detinue  under  plea  denying  property  of  plaintiff,  410. 
party  refusing  to  deliver  goods,  on  ground  of  having,  not  evidence  of 
conversion,  S14. 

dUter,  where  be  does  not  insist  on  the  lien,  id» 
cannot  be  given  in  evidence  under  the  general  issue  in  trover,  5x6, 
evidence  in  trover  under  plea  of,  not  possessed,  517. 
general,  how  proved,  id. 

by  express  agreement,  id. 
by  genera]  usage,  id. 

in  case  of  carriers  and  wharfingers,  id.,  518. 
persons  who  have  a  general  lien,  518. 
persons  who  have  a  particular  lien,  id. 
cases  in  which  a  lien  does  not  arise,  519. 

special  agreement  does  not  per  te  prevent  a  lien,  id. 
no  lien  in  case  of  credit,  uL 
to  make  a  lien  there  must  be  possession,  id. 
not  gained  by  fraud,  id. 
'  servant  cannot  give  lien  on  his  master's  goods  without  his  con- 
sent, id. 
waiver  of^  id. 

by  not  insisting  on  it,  id. 

by  parting  with  the  possession,  520. 

when  revived  by  repossession,  id» 
verdict  for  goods  sold,  no  waiver,  id. 
depositing  in  king's  warehouse,  no  waiver,  id. 
not  destroyed,  though  demand  barred  by  stat  of  limitations,  id. 
replication  of  tender  to  plea  of,  id. 
of  vendor,  on  goods,  how  divested,  524. 

right  of,  arising  before  fiat,  may  be  protected  by  2  &  3  Vict.  c.  29.,  562. 
Lights : 

presumption  of  grant  o(  22.     See  Pre»umption. 
right  founded  on  prescription  act,  id, 
case  for  obstruction  of,  337. 

may  be  brought  by  reversioner,  id. 
right  to  light  and  air,  id. 
by  prescription,  id. 

Stat.  2  &  3  W.  G.  71.,  ui.,  338. 

not  obuined  by  use  of  open  area  for  twenty  years,  33P. 

Mm6/tf,  may  be  acquired  without  consent   of   landlord, 

where  the  premises  are  under  lease,  id. 
proof  of  windows  being  ancient,  id. 
by  implied  contract,  id. ' 
landlord  and  tenant,  id. 
purchaser  of  lot  at  auction,  id.  339. 
how  lost,  339. 

by  being  bricked  up  for  twenty  years,  id. 
by  disuse  for  a  less  time,  id. 
by  alteration  of  window,  id 
proof  of  obstruction,  id, 

LlME-BUaNEE  : 

a  trader  within  the  bankrupt  laws,  530. 
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plea  o^  not  affected  by  payment  of  money  into  eouit,  45.  47. 
in  aMumpsit  for  use  and  occupation,  SOS. 
must  be  pleaded,  SIS. 
when  it  begins  to  run,  ict, 

from  the  breach  of  promise,  id, 
on  contracts  to  indemnify  from  damnification,  id. 
disabilities,  SI  4. 
■ubsequent  acknowledgment,  td 

must  be  in  writing — Lord  Tenterdcn's  act,  idL 

effect  of  plea  in  abatement,  where  the  party  not  joined  is  protected 

by  the  statute,  315. 
no  memorandum  on  bill  or  note  shall  be  proof  of  payment  of 

interest,  id, 
act  operates  on  promises  made  before  its  coming  into  force,  td. 

tembUf  does  not  apply  to  the  case  of  an  account  stated,  316. 
what  acknowledgment  is  required  by  the  act,  td. 
acknowledgment — payment,  effect  o(  id. 
part  payment,  id. 
payment  of  interest  on  note^  id. 
delivery  of  bill  in  payment  operates  from  delivery,  id. 
payment  to  creditor  by  third  party,  aa  trustee  for  debtor,  do 

bar,  id, 
by  agent,  exceeding  his  authority,  no  bar,  id, 
cannot  be  proved  by  oral  admission,  id, 

admission  of  payment  must  be  in  writings  signed  by  the 
party,  SI 7. 
payment  in  goods,  id, 

of  principal  or  interest,  by  one  of  several  makers  of  noCe^  id, 
by  vestry,  of  interest  of  debt  incurred  by  overseers,  id. 
to  administrator  who  has  not  taken  out  proper  administra- 
tion, id, 
to  one  of  several  etghng  que  tnut^  of  debf  to  trustees,  mL 
acknowledgment,  by  whom,  id, 
by  party  chargeable,  id. 
by  agent,  insufficient,  id, 

as  against  an  executor,  there  muat  be  an  exprev  promise,  id. 
acknowledgment,  to  whom,  SI 8. 
to  person  in  existence,  id. 
to  stranger,  sufficient,  id, 

to  executor,  will  not  support  count  on  promise  to  testator,  U. 
acknowledgment,  what  suffici^t,  id, 

after  action  brought,  good,  319.,  ssd  pMn» 
acknowledgment,  what  not  sufficient,  id, 

must  be  unqualified,  from  which  a  promise  may  be  inferred,  S^ 
accompanied  with  denial  of  liability,  id. 
conditional,  SSI. 

performance  of  condition  must  be  shewn,  id, 
whether  promise  qualified  or  not,  a  question  for  the  court, 
Id. 

unless  extrinsic  evidence  affect  constnictiouj  id. 
mutual  accounts,  id, 

items  in,  within  six  years,  not  sufficient  to  take  a  case  out  of 
the  stetute,  SSS. 
debt  barred  by,  cannot  be  set  off,  SS9. 
defence  in  case  for  nuisance,  SS7. 

in  case  for  disturbance  of  common,  34  S. 


INDEX.  743 

LxMXTATioira,  Statuts  or  — (eoiUinMed) 
in  action  on  covenant,  401. 
Stat.  S  &  4  W.  4.  c  42.,  for  limiting  actions  on  specialties,  402. 

within  ten  yean  from  the  passing  of  the  act,  or  twenty  years  from 

the  cause  of  action,  kL  • 

infiints,  femes  covert,  &c,  id. 
in  case  of  acknowledgment  in  writing,  403. 

covenant  for  rent  arrear  may  be  brought  within  twenty  years 
under,  id, 
so  debt  for  arrears  of  annuity  secured  by  bond,  id, 
when  a  defence  in  debt  for  rent,  405. 
entry,  when  barred  by,  444.,  ei  seq.     See  Entry,  Right  of, 
not  stopped  by  subsequent  disability,  when  it  has  once  b<^un  to  run,  431. 
in  trespass  for  adultery,  46S. 

quart  dauMum  frtgitt  490. 
for  mesne  profits,  503. 
in  trover,  524. 

in  actions  against  constables,  24  Geo.  2.  c  44.,  s.  8.,  569. 
against  oflScers  of  customs  and  ezctse»  572. 
by  executors  and  administrators,  578. 
against  executors  and  administrators,  584. 
against  justices,  596. 
LivBST  or  Skuin: 

presumed  after  twenty  years,  25. 
Livsar  SrABLB-KBxrxa.     See  Stable-keeper, 
Lloto's  : 

books  of,  evidence  of  capture,  147.  242. 

but  not  of  notice,  unless  to  subscriber,  147.  242. 
certifieate  of  agent  abroad,  inadmissible  to  prove  damage  sustained  by 
goods,  244. 
LoDOsa : 

taking  a  lodger  no  breach  of  covenant  not  to  underlet,  397. 
Loo  Book: 

evidence  to  prove  sailing,  147.  238. 
LoBos,  Housx  or: 

proceedings  of,  noticed  judicially,  51. 
journals  of,  proved  by  examined  copies,  73. 
bill  need  not  be  delivered  by  attorney  for  business  done  in,  256. 
Loss: 

partial,  proveable  under  count  for  total,  57.  244^. 
proof  of,  in  actions  on  policies  of  insurance,  239. 
by  perils  of  the  sea,  id, 

variance  in  proof.  Mi,  240. 

by  running  foul,  240. 

by  being  run  down,  id, 

wreck  by  barratry,  id, 

goods  partly  saved,  but  not  received  by  owners,  held  a  total 

loss,  id, 
stranded,  and  goods  confiscated,  id, 
cattle  killed  by  rolling  of  ship,  id, 
i^ere  taking  ground  is  a  loss,  id, 
destruction  by  worms,  id, 
lired  at  by  mistake,  id, 

liability  to  damages  under  sentence  of  foreign  court  of  Admi- 
ralty, id. 
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remotely  occasioned   by  negligence  of  crew,  or  mistake   of 

master,  240. 
sale  of  goods  to  defray  necessary  repairs,  not  such  a  loss,  id. 
sale  of  wrecked  ship,  id.,  341. 
presumption  of,  241. 
by  fire,  id. 

burnt  to  prerent  &lling  into  bands  of  enemy,  id. 
by  negligence  of  crew,  id. 

by  goods  taking  fire,  being  in  bad  condition  and  within  the 
policy,  id^  242. 
by  capture,  242. 

driven  on  enemy's  coast,  and  there  captured,  id. 
Lloyd's  books,  evidence  of,  id. 
aliterf  foreign  sentence,  id. 
when  recaptured  and  afterwards  lost,  no  loss  by  capture,  id. 
by  collusion  with  captain,  id. 
by  barratry,  id. 

that  captain  carried  ship  out  of  her  course  for  his  own  fraud  u* 

lent  purposes,  id. 
where  ship  lost,  general  owner  may  commit  barratry,  id. 
smuggling  by  captain,  tdL 
caused  by  negligence  of  owner,  id. 

capture  of  ship  by  prisoners  with  asastance  of  one  of  crew,  kL 
proof  of  stranding,  id. 

striking  not  sufficient,  id. 
what  amounts  to,  id.,  243. 
proof  of  amount  of  loss,  244. 
proof  and  effect  of  adjustment,  id.     See  Adjuatment. 
eicpenses  of  salvage,  id.     See  Sahtagt. 
in  open  policies  assured  must  prove  extent  of  loss,  id. 

alUer,  in  valued  policies,  if  loss  total,  id, 
certificate  of  agent    of   Lloyd's   abroad,   inadmissible  to  prove 
amount  of  damages,  id. 
proof  of  abandonment,  245.     See  Abandonment. 
evidence  of  loss  of  goods  in  action  against  carrier,  360. 
Lost  Bill  or  Exchanos  or  Note: 

when  plaintiff  can  recover  in  case  of,  202. 
where  bill  is  lost,  with  special  indorsement,  id. 
where  bill  given  in  payment  is  lost,  effect  ot,  326,  327. 
when  property  passes  on  transfer  of,  508. 
Lost  Bonn: 

how  proved,  95. 
IjOST  Dbed  : 

plea  of  grant  of  way  by,  evidence  under,  22. 
stamp  on,  presumed,  153. 

if  found  before  trial,  may  be  given  in  evidence,  39.5. 
Lost  Probate: 
proof  of,  81. 
Lost  Will: 

proof  of,  95.  • 

LONACT : 

inquisition  of,  evidence,  but  not  conclusive  against  third  persons,  137. 
Lunatics: 

when  incompetent  witnesses,  103. 
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Macistratf.   See  Justice  oftlte  Peeue. 
Mauomktaks: 

how  sworn,  104. 
Maker  of  Note.   See  Promiawry  Note, 

evidence  in  action  by  payee  against,  232. 

by  indorsee,  233. 
competency  of,  234. 
Mai  ice: 

may  be  certified  in  case  of  libel,  187. 
proof  of,  in  case  for  defamation,  375.     See  Dffatnatidn. 
how  disproved,  377. 

proof  of,  in  action  for  malicious  prosecution,  385. 
in  action  for  malicious  arrest,  390. 
in  action  brought  after  conviction  quashed,  597. 
Malicious  Aebbst: 

variance  of  statement  of  record  in  action  for,  65.     See  Record, 
evidence  in  actions  for,  388. 
proof  of  the  writ,  id. 
proof  of  the  arrest,  id. 

effect  of  plea  of  not  guilty,  id. 
where  necessary  to  prove  the  affidavit,  id. 
what  con5.tituteH  an  arn^st,  id. 
proof  of  determination  of  suit,  389. 
must  be  specially  travvrsed,  id. 

averment  of  nonsuit  not  proved  by  rule  to  discontinue,  id, 
mere  acceptance  of  debt  and  costs  out  of  court,  not  a  deter- 
.    mi  nation  of  suit,  id, 
discontinuance  sufficient  determination,  id, 
so  rule  to  stay  proceedings,  id. 

alitert  judge's  order,  id. 
not  declaring  for  a  year  after  return  of  writ,  390. 
of  suit  in  sheriflTs  court,  id. 
9tet  processus  insufficient,  id. 

in  case  of  maliciously  suing  out  commission  of  bankruptcy,  id. 
not  necessary  in  action  for  abuse  of  process  to  extort  plaintiff*8 
property,  id. 
proof  of  malice,  and  want  of  probable  cause,  i'J. 
onus  on  the  plaintiff  id. 
whether    discontinuance  is    evidnece    of  want    of   probable 

cause,  id. 
whether  non  pros,  is  sufficient,  id. 

arrest  for  one  side  of  an  account  evidence  of  malice,  id,  391. 
taking  a  less  sum  out  of  court,  and  not  proceeding,  insufficient, 

391. 
arrest  by  mistake,  id. 
supersedeas  not  alone  evidence  of  want  of  probable  cause  in 

suing  out  commission  of  bankrupt,  id. 
refusal  to  discharge  defendant  on  tender  of  debt  and  costs, 
evidence  of  malice,  id. 
damages,  id. 

where  joint,  id. 
costs,  id, 

K  K 
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competency  of  witness,  S92. 

Rrbitntor  to  vhom  former  suit  referred  incompetent,  if.,  tmd 

Malicious  Prosecution: 

evidence  of  defendant's  fortune  inadmissible  for  plaintiflf^  S4, 
variance  in  statement  of  record,  65.     See  Record, 
case  for,  S84. 

evidence  of  prosecution,  id, 

by  production  of  record  or  of  examined  copy,  tdL 

original  indictment  insufficient,  id. 
evidence  of  identity  of  parties  necessary,  id. 
effect  of  plea  of  not guilty» if,. 
variances,  id* 

proof  of  preferring  charge  before  magistratf,  385. 
proof  of  determination  of  prosecutkm^  id, 
by  return  of  no  bill,  id.,     .  .  . 
by  acquittal,  id 

variance  in  statement  of  discontinuance,  uL 
acquittal  on  defect  in  indictment,  id, 
must  be  specially  traversed,  id. 
proof  that  defendant  was  prosecutor,  id, 
by  information  taken  bv  maf^istrate,  id. 
by  recognizance  entered  into  by.  defendant,  id. 

not  by  indorsement  of  his  name  on  indictment,  id, 
grand  juryman  may  be  called,  id>  sedv^f^cerc, 
proof  of  malice,  id, 

put  in  issue  by  ptea  of  not  guilty,  id^ , 
acquittal  not  primd  fade  evidence  ot^itL,  386. 
,    .  ,.     inferred  from  want  of  probable  cause,  386. 
proof  of  want  of  probable  cause,  id. 
under  the  general  issue,  id 

must  be  existing  in  xnind  of  defendant  at  time  of  prosecution,  id. 
express  malice  not  evidence  of  it,  id.     .    . 
,  jior  abapdoning  prosecution,  id, 
nor  neglect  to  prefer  indictment,  id, 
whether  throwing  out  of  bill,  id. 
that  defendant  did  not  believe  charge  to  be  true,  id, 
consulting  counsel,  evidence  to  shew  probable  causey  id. 
proof  lies  on  plaintiff',  387. 

observations  of  judge  on  trial  of  indictment,  whether  eridenot 
for  the  plaintiff',  id 
damages,  id, 
defence,  388. 

proof  of  plaintiff'*s  guilt,  id. 
of  probable  cause,  idl 
defendant  being  bound  over  to  prosecute,  not  necessarily  a 
defence,  id, 
Malthouse  : 

action  against  liundred  for  dAmolitoii  o^  587. 
Hanor  : 

custom  oQ  proved  by  lu^nay„28. .  See  Cutionu,^ 

boundaries  of,  when  proveable  by  hearsay,  29,  30.     See  Soundaritg, 

custom  of,  when  proveable  by  evidence  of  custom  in  another  manor,  S9 

evidence  of,  434. 

lord  of,  may  have  trespass  for  estray  or  wreck  before  seizure^  480. 


Map: 

rejected  as  evidence  of  d'higfavajv  28,! 39. 
MAEKkr:' 

-  books  of  derk'Of,  not-evidenoe  of  «ontnietf  of^sale'bf '€Ofifo  m^Ldndon, 
147. 
owner  of  soil  of;  msy  have  trespnts'^.  &  /.,  483, 
where  property  in  goods  divested  on  sale  in  market  overt,  506. 
^▲mddiak: 

execution  of  deed  by,  how  proved,  91. 
attestation  of  will  by,  sufficient,  97. 
JdiauAOB :  * 

entry  in  register  not  the  only  proof  of,  2. 

proved  by  declarations  of  party  bimftelFstheerdeeeaaed,  27*    ' 

roister  of,  bow  proved,  &cw,  84.     iSee  Remitter, 

proof  of,  by  sentence  of  Ecclesiastical  Court,  1 41 . 

effect  of  register  of,  150.     See  ReffUter.  *  '' 

action  for  breach  of  promise  of,  Ss52:  • 

evidence  of  defendant's  fortune  admissible  for  plaintiff.  54. 
mati  or 'woRUmmaf  maintain  it^-25tf.     '      ■  '    '-       ' 
or  infant,  id. 

but  not  an  executor  or  administrator,  259. 
unless  personal  estate  damagied,  id. 
proof  of  contract,  id. 

need  not  be  in  writing,  ad. 
stamp  not  required,  id.,  159. 

presumption  of  promise  by  woman,  95S.'  *  .  •        ^ 

by  man,  id, 
-      '       proof  of  count  on  promise  t(«  marry  generally,  id. 
breach  of  the  promise,  id. 

that  defendant'  haa  married  another,  id, 
or  tender  and  refiisal,  id, 
defence,  id, 

gross  immorality  .or  miseonduct  of  plaintiff^  id. 

unless  known  to -defendant,  254^ 
bodily  infirmity,  253,  254.  .  ^ 

bad  character  of  plaintiff,  254. 
misrepresentation,  id, 

represenUtions  of  plairitifT's  father,  when  admi8Bible,-nL 
proof  of,  in  ejectment  by  heir,  434. 
by  reputation,  id. 
or  cohabitation,  id. 

either  party,  if  not  interested,  competent  to  proveor  disprorci'AC 
proof  of  its  being  void,  435. 
proof  of,  in  actions  for  adultery,  460. 

in  a  chapel,  according  to  26  Geo.  2i  c.  SS.,  id* 

due  publication  of  banns,  461 . 
marriages  of  Jews  arid  Qnaker%  id, 
marriages  in  Scotland,  Ireland,  and  abroad,  hi, 
in  the  colonies,  462. 
in  ambassador's  chapel,  id. 
under  6  &  7  W.  4.  e.  85.,  id. 
evidence  to  disprove,  in  actidnB  for  Mliilteiy;*464.     Sea  Adtdttrf. 


of  ship.     See  Captain, 

verdict  against,  in  aotSon  for  n^igoiee  of  servant,  evidence  ftir,  in  iMtion 
against  servant,  185. 
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not  liable  for  goods  ordered  by  servant  without  authority,  S78. 

unless  he  has  in  other  instances  paid  for  goods  so  ordered,  id» 
liable  where  he  has  in  one  instance  authorised  the  servant  to  buy  on 

credit,  id. 
not  liable  when  he  gives  servant  money  to  pay,  which  servant  embezzles, 

id. 
may  maintain  assumpsit  lor  the  work  and  labour  of  his  apprentioe  after 

desertion,  285. 
liable  for  negligence,  but  not  for  wilful  trespass,  of  servant,  S52. 
in  action  against,  by  servant,  for  giving  baid  character,  express  malice 

must  be  proved,  375. 
when  justified  in  giving  bad  character  of  servant,  378. 
may  recover  damages  fur  seduction  of  servant,  468. 
when  liable  for  the  trespass  of  his  servant,  487. 
MASTxa's  Officx: 

books  of,  evidence  to  prove  person  an  attorney,  147.  374. 
MATxaiALs : 

of  building,  not  recoverable  under  count  for  goods  sold,  271. 
consequence  of  omitting  materials  "  found,"  in  count  for  work  and 

labour,  285. 
whether  work  and  labour  may  be  maintained  for  chattel,  made  out  of 
party's  own  materials,  id. 
MxHBsa  OP  Paruamcnt: 

privilege  of,  in  speaking  defamatory  words,  377. 
bow  made  bankrupt,  533. 

MmOEAMDUM  : 

of  agreements  not  signed  by  the  parties  will  not  exclude  pared  evi- 
dence, 3. 
to  refresh  memory  of  witness,  131.     See  WOneu. 
exempt  from  stamp,  what,  157,  158. 

waiving  warranty  in  policy,  exempt,  239. 
within  sec.  17.  of  stat.  of  frauds,  what  sufficient,  264. 

must  be  made  before  action  brought,  265. 
Mm  OET : 

imperfect,  effect  of,  90. 

may  be  refreshed  by  unstamped  instrument,  154. 

how  refreshed  in  general.     See  Witness, 

MXECHANT  : 

within  what  time  a  bill  accepted  at  house  of,  must  be  presented,  2 IS. 

opinion  of,  admissible  as  to  Inception  of  risk  in  action  on  policy,  237. 
MxsHB  Profits: 

trespass  for,  501.     See  Trtspasf. 
Mill  : 

action  against  hundred  for  demolition  of,  587. 

MiLLSE  : 

has  a  particular  lien  on  com  ground  by  him,  518,  519. 
a  trader  within  the  bankrupt  laws,  530. 
selling  waggon  and  horses,  not  an  act  of  bankruptcy,  538. 
Mine  : 

parol  evidence  admissible  to  explain  terms  in  mining  lease,  14. 

owner  of  fee  presumed  to  be  entitled  to  minerals,  22. 

recovery  in  trover  of  lead  dug  out  of,  no  presumption  of  right  to  mine, 

id. 
answers  of  tenants  of  manor,  evidence  of  lord's  right  to,  SOi 
variance  in  statement  of  prescriptive  right  Xo  minerals^  62. 
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mining  lease,  tenant  liable  for  use  and  occupation  under,  200. 

working  in  part  of,  possession  of  the  whole,  486. 

what  sufficient  title  to  ore,  in  trover,  509. 

action  against  hundred,  for  demolishing  eng^ines  used  in,  587. 
Minute- Book  : 

of  clerk  of  peace,  not  evidence  to  prove  preferment  of  indictment,  73. 

of  sessions,  not  a  record,  id, 

where  no  record,  evidence  of  hearing  of  appeal,  id, 

of  consistory  court,  evidence  of  decree  for  alimony,  79. 

of  inferior  courts,  when  evidence,  80.  S90. 

MiSDBM EANOa  : 

competency  of  witness  convicted  for,  restored  by  suffering  punishment, 
9  Geo,  4.  c.  32.  105. 

MiSDIEXCTIOK  : 

cannot  be  complained  of,  on  point  waived  at  Nisi  Prius,  175. 
MisRSPBKsxNTATioN.    Scc  Deceit. 

a  defence  in  actions  ofasMumpsit  on  sale  of  real  property,  191  • 

when  a  defence  in  actions  on  policies  of  insurance,  246.     See  Inturance. 

a  defence  in  action  on  promise  of  marriage,  254.     See  Marriage, 

in  action  on  surgeon's  bill,  262.     See  Surffeon. 

will  support  plea  of  fraud,  306. 
unless  made  in  ignorance,  id. 
Missing  Ship: 

presumption  of  loss  o^  241. 
Mistake  : 

evidence  o£,  when  admissible,  13. 

in  particulars  of  demand,  when  immaterial,  56. 

in  setting  out  written  instrument,  &c.,  when  amendable  under  Lord 
Tenterden*8  act,  67,  68. 

a  writing  must  be  produced  by  which  an  amendment  may  be  made, 
67. 

in  name  of  payee  of  note,  70. 

witness  sworn  by,  oannot  be  cross-examined,  128. 

foreign  judgment  not  conclusive  if  founded  on  mistake  of  English  law 
US. 

in  bill  of  exchange,  may  be  corrected  without  fresh  stamp,  164. 

in  description  of  premises  in  assumpnt,  a  fatal  variance,  200. 

of  arbitrator,  no  defence  in  action  on  award,  255. 

in  dates  in  attorney's  bill,  258. 

in  bought  and  sold  notes,  266. 

money  paid  under  mistake  of  fact,  recoverable,  293. 
aliter,  under  mistake  of  law,  294. 

in  arrest,  furnishes  no  ground  of  action  for  malicious  arrest,  391 . 

in  notice  to  quit,  when  it  vitiates,  426. 
Modus  : 

proved  by  reputation,  28.  30.  33. 

collateral  facts  when  evidence  to  disprove,  53. 
MoLLrrxR  Manus  iMPOsurr: 

evidence  under  plea  of,  in  trespass  for  assault  and  battery,  473. 

Monkt: 

payment  of,  into  court,  effect  of,  45.     See  Payment  of  Money  into 

Court. 
**  money,"  in  bill  of  exchange,  means  English  money,  61. 
thing  received  as,  may  be  treated  and  recovered  as  such,  291. 
in  what  kind  of,  a  tender  must  be  made,  SSI. 

K  K   3 


750  immx.. 

MOVET    HAD    AMD    BECCXVED : 

to  reooTer  depcwit,  194.         - 
assumpsit  for,  290. 

cannot  be  maintained  .against  equity  and  good  mnaoiaimr,  ad«-  See 

Annuity. 
plaintiff's  proofs,  id. 

receipt  of  money,  S9I. 

will  not  lie  for  stock  or  notes,  unleas  treated  .«a  caabt  ctf. 
some  partiettlar  suM  must  be  proved,  or  noii«iut»  id^ 

or  only  nominal  sum  recovered,  id. 
acceptance  cif  bill  and  payment  to  bolder,  nol  oftdeafie  of 
money  had  and  received  by  drawer,  id.  »     •    »  . 

•    must  be  shown  that  ttioney  was  plainUff*Sy  id.  .  > 

receipt  by  the  defendant,  id. 

mere  bearer  of  money  not  liable,  id. 
wit  agenr*  who  liaa  paid  over  withoilt  notioe^  adL  • 
aliter,  after  notice,  id,     . 

receipt  by  i^ent  .£>!  piinclpaktaofc  eyidcnee  .ogainst 
•  •  <  former,  id, 

trustee,'  when  liable,  S92. 

money  paid  to.  stukeholder  ^mtut'lio  ffltowrtii  kmm  hvn, 
id. 
failure,  or  want  of  consideration^  ut  •    • 

defective  annuity,  id,  ■  .  ■      •. 

tontine  abandoned,  id. 

shares  in  company,  id. 

money  paid  for  bastard  child  dwtaa9dt  idL    '. 

money  paid  to  be. applied  for  particolac  purpoee*  whieh  is 

not  ckine^  fcL,  299. 
forgery,  293.     See  Fwgtry, 
atmey  paid  nader  mistake  or  forgetfulness  of  faot%  reeover- 
able,  tU,  294. 
€diter,  if  under  mistake  of  Itw,  994. 

or  for  overvalue  of  article  sold  without  fraud*  .itf. 
error  in  weighing,  id.  ■  t 

rent  paid  to  wrong  landlord,  id, 
money  cbtained  by*  fnmd  or  duress,  id, 

may  be  recovered,  though  diefendent  entitled  by  *eeele- 

siasticaMaw,  id.  -  <     •i 

rent  of  lands  wron^ully  received,  id. 
obtained  by  collusion  and  fraud*  id.  »  •  i 

exorbitant  sum  paid  to  redeem  goods,  295.  <•  i. 

extorted  by  public  officers,  id. 
not  reeovcrabie  when  paid  under  agreement,  id. 
or  where  replevin  is  ihe  proper  remedy,  id* 
or  where  money  is  paid  **  without  prejudice^**  on 

action  brought,  id. 
or  reeovered  by  legal  process,  though  in  foet  not 
due,  id. 
) '  paid  on  oonvktiou  which  has  boen  quashed*  id, 

paid  under  compulsion  of  colourable  legal  process,  tdl 
«one|rpitd  nader  Illegal  contract,  id,  .»i«  m-  • 

recoverable,  where  contract  executory,  though  pirties  in 
pari  deiieio,  id. 

.    no- distinction  between. 4iiala.<|w«AMa,  and  tnofs  tn 
«e,  id. 


MOMBT  HAD  AND  RECBIVKD (continued) 

BO  though  contract  executed,  if  parties  not  in  pari  delicto, 
295. 
.  ■    <  to^frqiB  stall ehol<ier,  thpugb  contract  executed,  id. 

unless  he  has  paid  it  over  by  plaintifTs  authority,  ?</., 
296. 
so  from  agent  who  cannot  set  up  the  illegality,  296. 
aUteTf  if  agent  particepa  prifltfnief  id, 
.  ,         .not  recoverable  where  con^ct  executed,  and  parties  m 
pari  delicto,  icL 
.  as  for  biU  giyen  tp  induce  creditor  to  sign  composi- 
•  tiou,deed,  tdL ... 
money  du9  on  transfer  of  debt  by  arrangement  between  three 

parties,  id. 
money  due  in  case  of  partnership,  on  division  of  profits,  not  re* 
,    .  coverabie.  in,  this  ai;Uon»  297. 

bill  of  exchange,  when  evidence  o^  211. 
yromisMory  DO|«a  233.     . 

formerly  interest  not  recoverable  on,  299.     See  Jnterett  of  Money. 
lies  against  infant,  for  money  embezzled,  Sll. 
plaintiff  suing  for,  by  reason  of  fraudu)«»t  misrepresentation,  must  prove 

it  in  writing,  ^66. 
against  shcrifl^  on  sale  of  goods  after  act  of  bankrup^y,;^Ql, .   . 
MoNBT  uemt: 

may  be  recovered  by  an  attorney,  though  no  bill  delivered,  256,. 

unless  lent  in  professional  character,  te^ 
assumpsit  for,  290. 

pluntiff  must  prove  loan,  JdL 

promissory  note  -evidence  of,  idi 

mere  proof  of  payment  of  money  insufficient,  without  s^om^ 

tbing  Jfrpm  which  Jloan  csa  be  inferred,  id,   ,. 
I.  o.  u.  evidence  of,  id.  i 

against  defendant  coDtracUiig  (o  xepay  on  demfutdt  or^  execute 

mortgage,  id. 
advance  of  money  by  parent  to  child,  evidence  of  gift,  id, 
may  be  nicovered*  though  security  taken,  and  not  xeturned^  id- 
formerly  interest  not  r^pverable  on,  299. 
infiint  not  liable  for,  312. 

aUier,  wiie^a  money  has  been  paid  to  liberate  him  when  ,t#kcu  in 
execution  for  necessaries,  31 1. 
MovxT  taxd: 

not  a  disbursement  within  ii  Q^p,  2.  c  23*»  256. .  .... 

assumpsit  for,  288. 

plamtifTs  proofs,  id. 

payment  of  the  money,  id.  ^ 

security,  bill,  note,  or  stock,  not  money,  id 
unless  agireed  to  bo  taken  as  such,  id, 
that  the.  ippoey  was. plaintilT^  ifif. 
defendant's  request,  id. 

subse^ueixt  asseqt  equivalent  .to,  id. 
or  payment  under  legal  obligation,  id», 
#W«^  ^^IttJWl  principill,  «t  ,.,.., 

executor  against  legatee  f^t  legfiQy.  4^^  *'<'• 
surety  against  co-surety,  id, 

may  pay  money  without  demand,  ,a|id  sue  for 
contribution,  nL,  289. 
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MoNXT  PAID  —  (eontimued) 

surriTor  of  two,  jointly  liable,  paying  money,  may  sue 

executor  of  deceased,  289. 
no  contribution  where  act  for  which  expense  incurred  by 
plaintiff  is  illeg.a1,  id. 

unless  plaintiff  unaware  of  illegality,  id. 
bail  against  co-bail,  id. 

must  prove  judgment  and  execution,  rcf. 

cannot  recover  co^ts  of  action  unadvisedly  defended, 

id, 
defendant  must  be  primarily  liable,  or  plaintiff  must 
have  incurred  liability  at  his  request,  id, 
agreement  with  plaintiff  to  pay  to  third  party,  not  suffi- 
cient, id, 

landlord  paying  taxes,  id. 
accommodation  acceptor  defending  action  at  request  of 

drawer,  id. 
indorser  of  bill  who  has  been  sued  and  paid  part,  id, 

cannot  recover  costs  of  former  action,  id. 
person  paying  bill  for  honour,  id, 
must  prove  protest,  id, 
lies  for  money  supplied  to  captain  of  defendant^  ship,  ieL 
by  carrier  who  has  paid  for  goods  wrongly  delivered  to  defendant,  id, 
not  where  money  is  paid  in  consequence  of  patty*s  own  neglect,  &c,  or 
in  furtherance  of  illegal  transaction,  id.,  290. 
MoNST  ScRivxNxa  : 

what  amounts  to,  532. 

MOMTB  : 

number  of  days  in,  noticed  judicially,  51. 
MoNumMTS : 

inscriptions  on,  evidence  on  questions  of  pedigree,  27.     See  Heartay, 
*'  Mors  oa  less  : " 

not  explainable  by  parol  evidence,  14. 
meaning  of  the  words,  268. 
MoaTOAGE :  " 

equity  of  redemption  on  mortgage  in  fee  not  l^al  assets,  586. 
aliter,  in  case  of  mortgage  for  years,  id. 
MoaTOAOEE : 

subsequent,  incompetent  to  prove  former  mortgage  obtained  by  fraud, 

108. 
o?  ship,  not  liable  for  repairs,  286.     Sec  Ship. 
liable  as  assignee,  in  covenant,  before  entry,  396. 
in  ejectment  against,  demise  may  be  laid  before  termination  of  will, 

412. 
evidence  in  ejectment  by,  441. 

when  demand  of  possession  necessary,  id. 

•notice  to  tenant  in  possession  when  sufficient  to  create  tenancy,  id, 
what.amounts  to  re-demise  to  mortgagor,  id. 
where  there  is  a  tenant  in  possession  under  mortgagor,  id, 
when  mortgagee  of  turnpike  tolls  can  recover  in  ejectment,  id, 

of  railway,  id. 
may  bring  ejectment  within  twenty  years  of  part  payment  of  priii> 
cipal  or  interest,  452. 
payment  to,  when  evidence  under  plea  of  riens  in  arrear  in  replevin, 

457. 
by  demise,  cannot  bring  trespass  before  entry,  484. 


McsTEK  Rolls  : 

of  king*s  ships,  evidence  of  persons  on  board,  147. 
Mutual  Accounts  : 

effect  of,  in  taking  the  case  out  of  the  stat.  of  limitadons,  S21. 
Mutual  Credit  : 

meaning  of  the  words,  563. 


N. 

Navy  Bill: 

amount  of^  when  forged,  recoverable,  293. 
Navy  OrncE: 

register  of,  evidence  of  death  of  sailor,  146. 
Ne  Unques  Executor  : 

evidence  under  plea  of,  579.     See  Executor, 
Necsssariks  : 

liability  of  husband  for  necessaries  supplied  to  wife,  275.     See  Wifi* 
what  are  accounted  such  for  infant,  311,  312.     See  Infant, 
Negative  : 

not  in  general  required  to  be  proved,  71. 

unless  presumption  of  law  is  in  favour  of  affirmative^  id. 
Nbgugemce  : 

variance  of  statement  of  cause  of  action  in  suit  for,  64. 

of  carrier,  in  action  against  him,  must  be  proved  by  plaintifl^  71. 

in  actions  for,  servants  when  competent,  109. 

evidence  of,  but  not  equivalent  to,  mala /ides,  227. 

of  ship's  crew,  no  breach  of  warranty  of  seaworthiness,  239. 

loss  by  perils  of  the  seas  remotely  occasioned  by,  is  within  the 
policy,  240. 
of  ship  owner,  may  prevent  act  of  barratry  from  coming  within  ]^the 

policy,  242. 
of  attorney,  when  a  defence  to  action  on  his  bill.  259.     See  Attorney, 
in  performance  of  work  and  labour,  when  a  defence,  287. 
money  paid  in  consequence  of,  cannot  be  recovered,  289,  290. 
will  prevent  party  paying  money  on  forged  instrument  firom  recovering 

it,  293. 
in  pulling  down  house,  whereby  plaintiff^s  house  is  injured,  335. 
when  a  defence  in  action  fur  dbturbance  of  way,  347. 
case  for,  352. 

for  negligent  driving,  id, 

master  liable  for  negligence  of  servant,  id,,  64. 

but  not  for  wilful  act,  352. 
liability  of  owners  of  waggons,  stable-keepers,  and*  stage-coach 

proprietors,  id, 
hirer  of  carriage,  when  liable  for  negligence  of  postilion,  953. 
proof  of  ownership  of  stage-coach,  id, 
proof  of  the  negligence,  id, 

breaking  down,  a  presumption  of  unskilfulneaa  or  insuffi- 
ciency, id. 
and  if  overloaded,  conclusive,  id, 
for  injury  merely  accidental,  no  action  lie^  id, 
rule  of  the  road,  354. 

d^ree  of  skill  and  judgment  which  a  servant  should  pooess,  id, 
negligence  of  driver  in  not  informing  passeug^ers  of  dangeri  id, 
competency  of  servants  as  witnesses*  id, 
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running  down  ships,  354. 

rule  as  to  giving  n-ay,  355, 

'  oaisttrnet'liabie  for  p4KuI  aot*«f  ei«w»  itL  ■  :  •   r 

in  case  of  damage  by  animals,  id, 

owner  of  ferocious  animal  lialile  for  damage  done  bjiM^id, 
so  of  dog,  &c.,  accustomed  Co  bite,  with  knowledge  of  iu 
being  accustiimed,  id 

evidence  to  prove  knowledge,  itL,  356. 
where  savage  dog  is  kept  for  the  protection  of  premises,  356. 
from  neglect  of  inclosure,  repairs,  &c.,  id. 
landlord  superintending  .repaid  ^fcCr»  4d 
person  employing  bricklayers  to  nuke  sewer,  uL 
occupier  of  house  negWcting  to  rail  in  lurea,  i<L 
when  damage  is  done  by  sub-contractor,  id,  .    . 

when  employer  not  liable  fiir  negligence  oi  atiboCOBAractor, 
id,  357. 
•   .  liability  of  innkeeper,  357. 

•  r^ftnbles  that  of  carrier,  id    ' 
where  waived  by  act  of  other  party,  id 
defence,  id  , 

,    .  effect. of  pleading  the  general  issue,  id,  356. 
accident,  357. 

unsikilfalness  pr  negligence  qt  plajntifi^  id.  ,  < « 

of ) carriers,  effect  of,  ii\  action  .against  them,  360. '  -  •      »t. 

carrier  not  liable  for,  under!  W.  4.  c.  6A^  if  no  declaration  ol 
value  and  payment  of  increased  charge,  365. 
of  owneir  of  lost  «or  stolen  bank  note,  &e.,  will  «iot  prevtnt  him  from 
*    recovering, -508. 
Neootiation  : 

Of.b^U  wl^  amounts  tOy  to  as  to  make  alteration  fata),  164, 165»- 
NauTaALrrv : 

~~,   endenpe^o  prove  or, disprove,  142.  238.  «     ' 

New  Assionmemt: 

effect  of,  ^  an  a4mi«sion  op  record,  49. 

wharo  oeeessary  in  tre^ass  for  assault  and  battery-  oni^ca  of  «isi*«s«z»ft 

</eflicfne,  471,  472. 
effvctoi^  Ni'pnevcQtingT  the  plaintiff  from  giving  evidence  of  two  tres- 
passes, 472.    ' 
where  defendant  justifies  in  trespass  in  defence  of  possession,  new  assign- 
ment of  excess,  473. 
when  necessary  on  pl^a  of  justification  in  defence  of  poaseasion,  id, 
when  necessary  in  trespass  q,  c,f,,  489. 

...    .  .oaplen^f  fi6snim  ^eiwiaenfitm,  491. 

in  general,  on  plea  of  justification,  49S« 
,     .on  jtlea  of  rigbt  of  way,  493. 

on  plea  of  right  of  common^  497> 
on  plea  of  licence  in  trespass  f.  c.  /.,  499. 
«yi4(»nee.ii|ider^  iottrefpMi'9.  c../.,  500. 

waives  and  abandons  the  trespass  justificf^  id  < 
where   there  are  two  trcapassesi  and  one  eount  and  a  justifi- 
cation, Mi" 
in  what  cases  plaintiff*  may  both  reply  and  new  aasign,  uL 
..  wfaecedefoodant  juatifiesr  andiiplaintiff'  reliea  on  fnatter  making 
'    '.  V  biin  a4raq>as8er  ab.imti»,  he  must  teply  mid  noCiOiew  assign,  id. 


It  .       « 


Nbw  Teial  :  .  ■  ,     , . 

admissions  on  fbrmer  trial  may  be  used  on,  45. 

even  though  retracted,  id,  .  ,       i 

granted  at  expense  of  j>4fil^,ce(asingta  make  necessary  admi^^oi^^indcr 
rule  H.  T.  4.  W.  4.,  id,  ^ 

NswsrArxii-: .  ,  .       , 

insertion  of  adyertisement'  in,  jvhen  su£Elcient  notice,  S63. 
delivery  of,  to  officer  at  stamp-office,  proof  of  publication  of  libel  in, 

369. 
proof  of  publication  eC  libel  contained  in  stats.  3S  Geo.  S,  e,  78,^  and 

6  and  7  W.  4.  c.  76.,  370. 
shares  in,  are  wijthin  6  Geq.  4.  c.J6.  s.  72.^  aa  to  reputed  Qwaftrship, 
552. 
Nil  dsbit: 

plea  of,  in  action  of  debt  for  rent,  405. 
Nil  HABun  in  Tknemkntis: 
bad  plea  in  replevin,  456. 
Nisi  Paius : 

record,  formerly  evidence  of .  commencement  of  action*  257. 

amendment  by  leaving  out  prcyf^rt,  judge  wiU  not.alloir,  Sfii?. 
Nominal  Damagks: 

on  plea  in  abatement,  303. 
NoN  Accsss: 

declarations  of  husband  or  wife,  inadmissible  to  prove,  27.  434j^435. 
cannot  be  proved  by.  hu^ban^  or  wifCi  121.  -•    »  >       .    'i 

NoN  assumpsit:. 

evidence  under  plc^  of,  304. 
NoN  cspit:  ,  . 

evidence  under  plea  of,  in  replevm,  454.     See  RqtUvin, 

NON    DEMISIT: 

evidence  on  plea  In  bar  of,  in  replevin,  455.  .    /  •• 

Now  dbtinxt:  , 

plea  of,  in  action  of  detinue,  410.    ^  -   ■  .      .     i 

NoN  csT  factum: 

effect  of  not  pleading,  in  covenant,  48. 

when  variance  may  be  taken  advantage  of  under,  66. 

evidence  under,  in  action  of  covenant,  394.  ^   , 

only  operates  a^.denial  of  tbe  fact, of  execution*  id,     ^  .,.   ,.,.  ,  .. 

ifprofert  made,  deed  must  be  produced,  and  secondary  evidence 

inadmissible,  id.,  395. 
lost  deed,  if  found  before  trial,  may  be  given  in  evidence*  S95. 

evidence  under,  in  action-of  debt  on  bonfl,  401. 
NoN' JoiNDsa : 

of  plaintiff  or  defendant,  ei^«Qt  of  as  a  variance,  58.     ^  I^miieg, 

in  torts  63. 

evidence  on  plea  of,  302.     See  Abatement, 

of  partner,  303. 

of  carriers,  cannot  be  pleaded,  364. 

of  tenants  in  common  in  covenant,  396.  .•  ./,. 

of  joint -owner,  no  defence  '^  detinue^  under  plea  dcj/aying  property  of 
plaintiff,  410.  ....  v    .      • 

may  be  given  in  evidence  in  trover  in  mitigation  of  <Uronges,  525. 

of  executor  as  plaintiff,  578. 
Now  raos.  :  .  i        .  ..    ^ 

whether  evidence  to  support  action  for  malicious  arr^  SQQ. 
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Koxsdr: 

expense  of,  avoided  by  calling  absent  witness  on  subpoma,  before  jury 

svrom,  101. 
when  defendant's  counsel  bas  ricrbt  to  reply,  179. 
practice  witb  regard  to,  at  Nisi  Prius,  183. 

plaintiff  may  elect  whetber  be  will  submit  to,  or  go  to  the  jury,  id. 
cannot  afterwards  moye  to  set  aside,  id. 

unless  he  submits  out  of  deference  to  judge,  id, 
effect  of  reserving  a  point  for,  id, 
cases  in  which  plaintiff  may  be  nonsuited,  183. 
bill  of  exceptions  lies  to,  if  improperly  directed,  id. 
objection  that  material  evidence  in  county  where  venue  laid,  has  not 

been  given,  id. 
where  undertaking  waived,  id, 
where  satisfied,  id, 
Noir  tsnur: 

evidence  on  plea  in  bar  ot,  in  replevin,  455.     See  Rtplevin, 
NoTXCX : 

indorsed  by  clerk,  evidence  of  service  of,  36. 
of  motion  for  putting  off  trial  on  absence  of  witness,  lOS. 
-  of  abandonment,  945. 
of  award,  need  not  be  proved,  254. 
to  produce  bill  delivered,  not  necessary  in  action  on  attomcy*s  bill. 

258. 
of  wife  having  separate  maintenance,  whikt  shall  be  proof  of,  275. 
to  principal,  not  necessary  before  defending  action  on  guarantee,  289. 
of  objections,  in  case  for  infringement  of  patent,  351. 
by  carrier,  restricting  his  liability,  361.     See  Carrier. 
of  distress  landlord  not  l)ound  by,  394. 
of  assignment  to  plaintiff,  need  not  be  proved  under  plea  of  assignment 

in  action  of  covenant,  395. 
from  mortgagee  to  tenant  of  mortgagor,  when  it  creates  a  tenancy,  4-4 1 . 
by  bankrupt,  of  intention  to  dispute  commission,  545.  548.   See  Asngmtt 
of  Bankrupt, 
service  of,  549. 
of  act  of  bankruptcy,  561. 
general,  to  creditor,  sufficient,  562. 

to  attorney  of  creditor,  before  execution  sued  out,  sufficient,  ir/. 
of  action,  to  officers  of  customs  or  excise,  572. 

to  justices,  593,  594.     See  JmHiee  oftkt  Peace, 
of  landlord's  claim  to  year's  rent,  under  8  Anne,  c  14.,  607. 
Nortel  OP  DisHONoua  op  Bill: 
form  of,  215. 

sufficient  if  it  informs  the  party  of  the  presentment,  dishonour,  and 

that  he  is  to  be  held  liable,  id, 
statement  of  non-pajrment  only,  insuffi^ent,  id. 
need  not  be  in  writing,  id, 
by  whom  given,  216. 

by  any  party  to  the  bill,  id, 
by  plaintiff's  attorney,  sufficient,  id 
to  whom  to  be  g^ven,  id, 

to  all  parties  intended  to  be  sued,  id. 
to  dnMrer,  though  bankrupt,  id, 

where  he  has  left  his  hoose^  id. 
personal  representative,  id, 
one  of  several  partners,  id. 
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Notice  op  Disbokoue  op  Bill  {eontintud) 
where  party  is  abroad,  216. 
in  case  of  substituted  bill,  id, 
time  within  which  it  must  be  given,  tdL 

when  parties  do  not  reside  in  same  town,  uf. 

when  in  the  same  town,  id.,  217. 
in  case  of  bill  due  on  Christmas- Day,  &c.,  817. 
bill  in  hands  of  holder's  banker,  id. 
laehe»  once  occurring  discharges  draweri  id, 
good  on  day  of  bill  being  due,  id. 
bill  accepted  payable  abroad,  id. 
arriving  too  late  through  mistake^  id. 
proof  of  delivery  of.  id, 

may  be  dispensed  with,  id, 

by  admission  of  liability,  or  promise  to  pay,  id. 
when  defendant  knew  bill  unpaid,  but  objected   to  pay  on 
account  of  fraud  in  holder,  id. 
by  post,  suflScieut,  id. 

post-mark  not  conclusive  of  time  of  posting,  id, 
what  direction  sufficient,  i<t,  218. 
if  no  post,  by  any  ordinary  mode  of  conveyance,  218. 
by  application  at  counting-house  during  business-hours,  id. 
proof  of  contents  o^  id. 

notice  to  produce  original  not  necessary,  id. 

unless  in  case  of  bills  not  the  subject  of  ^e  suit,  id. 
proof  of  receipt  of,  id. 
protest,  219.     See  Protest. 
proof  of,  when  excused,  id. 

excuse  must  \)e  stated  in  declaration,  id. 

knowledge  of  dishonour,  not  evidence  of  notice,  id, 

when  issue  joined  on  want  of  effects  in  hands  of  drawee,  id. 

exceptions  to  the  rule,  id.,  220. 
bill  made  payable  at  drawer's,  primd  facie  evidence  of  its  being  an 

accommodation  bill,  220. 
by  promise  to  pay,  or  acknowledgment  of  liability,  id, 

must  be  with  notice  of  default,  id 
sufficient  excuse  that  drawer  said  he  had  no  regular  residence,  but 

would  call,  221. 
by  ignorance  of  drawer's  residence,  id. 
what  inquiry  sufficient,  i(l. 
attorney  employed  to  inquire  has  additional  day  to  give  no* 

tice,  id, 
common  averment  of  notice  sufficient,  id 
must  be  proved  in  action  by  indorsee  against  indorser,  222. 
in  case  of  fictitious  bill,  id. 

when  bill  on  wrong  stamp  has  been  given  for  goods  sold,  154.  283. 
Notice  to  PEonucs: 

when  necessary  to  be  given,  5  to  9. 

when  instrument  is  in  possession  of  opposite  party,  5. 

unless  from    nature  of  proceeding  he  knows  be  is  to  be 

charged  with  possession,  6. 
or  unless  he  has  procured  it  by  fraud,  id. 
not  necessary  before  reading  counterpart  of  deed,  id.,  2. 
nor  in  case  of  ship's  articles,  6. 
nor  in  case  of  a  notice,  id* 
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NoTXCs  TO  PRODUCs  —  (conHnutd) 

necessary,  though  the  insCmment  b«  in  otmrt'in  the  hands  of 
the  other  p^rty,  S. 
proof  of  posneseioD  of  origirial,  id, 

what  degree  of  evidence  necessary, 

in  case  of  loss  of  bankrupts  cettHlcate,  Mf. 
instrumi^t  lii*li^&  of  pmy,  rtf. 
as  captain  and  owner,  id. 
sherifi^aad  tinder- sheriff,  id, 
customer  and  hanker,  id, 
defendant  and  party  justifying  nnder  hiBi»&/. 
stakeholder  between  defendant  and  BmAhwf^W^ 
where  document  admitted  by  party,*  under  judge's  order,  to 

be  a  true  copy  of  a  letter  written  by  hhn,  id, 
where  defi^ndmnt  refoscs  to'  product-,  11. 
--fbrni  x>?^T. 

by  parol,  sufficient,  id. 

should  specify  the  document,  id,  *• 

to  produce  "  nil  lifttafs,"  Insufficient,  id, 

what  degree  of  genemltCy  allowed,  id. 
bad,  if  title  of  cause  misde&cribed,  id, 
servlee  of,'  oik  whom,  id, 

on  attorney,  or  agent  of  party,  or  on  party  bimaelf,  snflkcienk,  id. 
editeTt  to  produce  papers  not  connected  with  tiw«  cause,  too 
late  fdt  party  to  T«cet¥e  it  before  trial,  id. 
where  attorney  ha«  been  changed,  id, 
on  servant  at  dwelling-house,  id. 
service  of,  time  of,  irf.  '    .    «  r      .    ...- 

what  is  a  reasonable  time,  8,  9.  i  ^ . .    .  » 

on  a  Sunday,  bad,  9. 
effeot  of,  itf.  .     ;         .  :: 

only  entitles  party  to  give  secondary  evideooev  ^ 

^es  not  entitle  opposite  party  to  treat  docometf»>u  ^dence,  if 

not  used  by  party  calling  for  them,  id* 
cross-examination  ma  to  contents  of  dooumente  <if  wliiali  notice  to 
produce  has  been  givent  id.  *' 

whst  ia  sufficient  secondary  evidence,'  id.     See  SwmdiKy  Emitnee, 

admission  of  accepUnce  of  bill  by,  48.  206.   '  •  '      '  ' 

of  notice  of  dishonour,  unnecessary,  218. 

warrant,  602. 

writ,  609. 

replevin  bond,  615. 

NOTICK  TO  QUIT  : 

if  attesting  witness  must  be  called,  87. 
when  necessary  to  be  proved  in  action  for  doiMe  vaioe,  406. 
in  action  fur  double  rent,  408. 

in  ejectment,  422.  -  ,    > 

how  proved,  id. 

by  dbpUestte  or-exmmiaed  copy,  id.  ut.^  in 

■'   'r    '  seebiriary  evidence' admiasiBle,  if  <lef^d8nt  saliMe    to  produce, 
id, 
at  what  time  it  must  be  given,  id. 

half  year  btfbnt  end  of  vnrrent  year,  id. 

or  from  feast-day  to  fiHnt-da^,  M&-  >.>.*<• 

special  agreement  or  custom  na^^  control  peried^*  M,  '• 
where  tenancy  is  lor  leas  than  a  year,  id. 


m 

Norics  TO  QUIT  —  {continued) 

notice  must  expire  «t  expiration  of  year,  422. 
entry  prima  fade  commencement  of  tenancy,  id, 

where  tenant  cnt^n  in  middle  of  quarter,  id, 
wh«re  tenant  holds  over,  notice  must  be  given  ivith  feference  to 
original  lease,  423. 

■o  where  he  holds  under  terms  of  kase  void  hyi  statute  of 
frauds,  id» 
new  tenancy  not  created  by  variation  of  rent  during  tenancy,  uL 
where  tenant  enters  on  different  parts  of  premises  at  different 

times,  id, 
if  notice  sufficient  as  to  part,  whether  plaintiff  can  recover  the 
whole,  quarts  id, 
.  meaning  of  (holding  "from  Micbaehnas,"  id, 
evidence  of  intention  of  parties  as  to  period,  admissible,  lU/. 
•'    •    evidence  ofoiber  tenancies  in  same  part  of  the  country,  where  ad- 
missible, id. 
notice  meatioiiing  time,  to  quit,  not  prima  facie  evidence  of  com- 

mencemeniof  tenancy  unless  personally  served,  id. 
tenant  precluded  from  disputing  his  own  statement  of  commence- 
ment of  tenancy,  424. 
receipt  for  year*s  rent  up  to  particular  day,  presuo^tivc  evidence  of 
commencement,  id, 
by  whom  to  be  given,  id. 

by  one  of  several  joint-tenants,  id. 
by  agent  of  several  joint-tenants,  id, 
what  a  sufficient  ratification,  id, 
.   by  lessor  partner  in  firm  lessee,  id, 
by  devisee  under  proviso  empowering  executors  and  administnu 

tors,  tV/. 
by  receiver  with  authority  to  let,  good,  id.,  425. 

m-ithoiit  such  authwity,  bad*  425. 
by  a^ent  to  receive  and  let,  good,  id. 

aliter,  by  agent  of  agent,  id, 
by  steward  of  corporation,  id, 
to  whom,  id. 

in  case  of  under-lease,  id, 

party  in  possession  may  be  presumed  to  be  assignee  of  lessee,  and 

notice  to  him  good,  id. 
to  corporation,  served  on  its  officers,  id. 
form  of,  id. 

must  be  distinct,  id. 

**  as  soon  as  by  law  he  might,"  sembk,  good,  id, 

may  be  by  parol,  id. 

unless  required  by  agreement  or  provimons  of  power  to  be  in 
writing,  id. 
muat^o  positive^  id, 
and  not  give  tenant  option  to  remain,  id. 

•  nor  an  alternative  day  to  quit,  id, 
in  case  of  ob^ioua  mistake,  notice  K<M>d>  '^Sff. 

JO  in>cfae  of  f  misdinoription  of  premiBes  which  can  lead  to  no 
mistake,  id. 
cannot  be  as  to  part  of  premises,  id 
'(     If  dirotted  by  wrong  Christian  name^  and  kept,  good,  id, 
by  rector  and  churchwardens,  id 
irr^ular,  by  tenant,  cannot  be  treated  at  ft  surrender,  id 
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NoTKCB  TO  QUIT  —  (comHnued) 
•enrioe  of,  426. 

if  in  writing,  need  not  t>e  personal,  id, 

on  servant  at  dwelling-house  of  tenant,  sufficient,  id, 

though  tenant  be  not  informed  till  within  half  year,  id, 

or  though  it  be  not  proved  that  tenant  received  it,  id. 

not  sufficient  that  it  was  leO  at  house,  without  diowiog  delivery  to 

servant,  &c.,  427. 
on  one  of  two  joint-tenants,  good  for  both,  id. 
in  case  of  sub-tenancy,  on  lessee,  id, 
on  officers  of  corporation,  id, 
waiver  of,  id. 

by  acceptance  of  rent  after  expiration  of,  id, 

not  when  received  by  lessor's  banker  without  his  knowledge,  id, 
by  distress  for  rent  accruing  after  expiration  of,  id, 
by  recovery  in  use  and  occupation  for  period  after  expiration  o^  id, 
by  subsequent  notice  rccogninng  tenancy,  id, 

unless  lessor  is  proceeding  in  ejectment  on  first  notice,  id, 
or  unless  second  notice  only  requires  payment  of  "double 
value,"  id. 
where  no  notice  is  necessary,  notice  will  be  considered  only  as  a 

demand  of  possession,  id, 
promise  not  to  turn  tenant  out  till  premises  are  sold,  no  waiver  of 

notice,  id, 
may  be  by  tenant  as  well  as  landlord,  id, 
when  dispensed  with  by  disclaimer,  428. 
on  disclaimer  by  tenant,  id. 

must  be  by  act  inconsistent  with  relation  of  landlord  and 

tenant,  id. 
no  disclaimer  by  refusal  to  pay  to  devisee  under  contested 
will,  id, 

or  to  aasignee  of  lessor  while  inquiring  into  title,  id, 
mere  payment  of  rent  to  third  person,  no  forfeiture^  id, 
acts  amounting  to  disclaimer,  id, 
may  be  verbal,  id. 

may  be  against  one  of  several  joint-tenants,  id, 
refusal  to  pay  rent  by  termor  for  years,  no  forfeiture,  429. 
disclaimer  must  be  before  date  of  demise,  id, 
when  mortgagee  may  eject  without,  441. 
NirisAycE : 

effect  of  verdict  in  case  for,  in  second  action,  134. 
effect  of  plea  of  not  guilty,  SS4. 
evidence  for  plaintiff,  in  action  for,  id. 
plaintiff's  title,  id. 

possession  sufficient,  id, 

presumptive  proof  of  title,  id, 

reversioner,  as  well  as  tenant,  may  sue  for  injury  to  rarer* 

sion,  id. 
if  anything  done  to  destroy  evidence  of  title,  action  main- 
tainable by  landlord  against  tenant,  id, 
but  not  against  stranger  for  a  mere  trespass,  id, 
when  tenant  holds  under  written  agreement,  it  must  be  pro- 
duced, id. 
demise  to  plaintiff  after  nuisance  committed,  plaintiff  may  suc^ 
335. 
proof  of  nuisance,  id, 

what  amounts  to  a  nuisance,  id. 
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NuiSAVCJB  —  (conttHued) 

proof  that  the  nuisance  was  occasioned  by  defendant,  SS6. 
liability  of  alienee,  icL 

of  landlord  employing  workmen,  id. 

of  landlord  letting  premises  with  nuisance  on  them,idL 

of  clerk  of  works,  id. 

of  occupier,  for  not  repairing  fences,  id» 

of  commissioners  of  sewers,  trustees  of  roads,  &e., 

id.i  S3  7. 
of  landlord  obstructing  lodger  in  use  of  knocker,  &€.» 
337. 
competency  of  witness,  id. 

tenant  competent  for  reversioner,  id. 
defence,  id. 

statute  of  limitations,  id, 
NuL  TiZL  Rscoan : 

mode  of  proof  on  issue  of,  73.     See  Record, 

prosecution  put  in  issue  by  plea  of^  in  case  for  malicious  prosecution, 
384. 

O. 

Oatb: 

required  by  toleration  act,  cannot  be  proved  by  parol,  2. 

mode  of  administering,  to  witness,  104.  * 

of  secrecy,  taken  by  clerk  of  property  tax,  does  not  privilege  him  from 
disclosure,  125. 
Object  of  Eviubnce: 

general  rules,  51.     See  Istue, 
OccuriEE : 

deceased,  declarations  of,  admissible  to  prove  seisin,  35. 

within  a  district,  incompetent  to  prove  a  modus,  108.  1 12. 

of  part  of  tenement,  incompetent  to  prove  occupatioiT  way,  109. 

of  land,  when  liable  to  repair  fences,  336. 
OrrxcE : 

former  judgment  evidence  of  right  to,  135. 

inquest  of,  eflect  of.     See  Inquintion. 

action  against  hundred  for  demolition  of,  587. 
Oppicb  Copt.     See  Copy. 
Oppiczas : 

public,  presumption  of  appointment  of,  25. 

actions  against.     See  Constable,  CuUome. 
Oppicial  Assionkk: 

competent  to  support  fiat,  113. 

exempt  from  liability  by  reason  of  insufficiency  in  debt,  &c.,  564^ 
Old  Commission: 

proof  of,  excused,  76.  78. 
Old  Deed: 

secondary  evidence  of,  9. 

usage  admissible  to  explain,  15. 

when,  and  for  what  purposes  admissible,  32. 

custody  of,  must  be  proved,  85.  93. 
by  witness  sworn  in  court,  93. 

handwriting,  may  be  proved  by  comparison,  92. 

above  thirty  years  old,  proof  of  execution  dispensed  with,  93. 
Old  Entries: 

admissible  as  evidence,  32. 
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Old  Extsnt: 

regularity  of,' presomed,  77.  > 

Of.o  Peksons: 

declarations  df.     See'  HeArmf. 
IK.D  RBcoaD:   14 

when  lost,  how  proved,  73. 
Old  Will  : 
'     prtwToCdd.  07. 
Onus  Peobandi:  71.294. 
OriMiOK:  »     .  •    ,  I.. 

collateral  facts,  evidence  on  question  of,  53. 

of  witness,  when  admissible  on  questioDi  of  tktt  andjudgmai^  131.  246. 
See  Witneit, 
OaoER: 

of  Court  of  Equity,  for  payment  of  eosta,  preaumpfive  eridence  of  suit 
pending,  140.  '    -^ 

for  pftyment  of  money,  stamp  on,  presumed  when  lost,  153. 

*  oat  of  particular  fend,  hotr  sttfnp^d,  11^  163. 

for  goods,  does  not  require  a  stamp,  159. 
Oanxa  and  DisrosmoM.     See  Reputed  Ownenhip, 
Ordering  Witness  out  of  Court:   "^ 

practice  as  to,  126.     See  Witneu. 
Ordination  : 

proved  by  cartificfrte- of  bishop,  149. 
OcsTXR  in  Kjjbctment: 

admitted  by  consent  rule,  411. 

special  rule  in  action  by  Joint*-tenant,  parcener,  &c.,  416. 

actual  ouster  must  be  proved  by  joint-tenant,  &c.,  id, 

evidence  of  actual  ouster,  id,  '  '  ^ 

Ouster  in  Quo  Warranto: 

judgment  oi^  admissible  against  third  person,  134, 
Outhouse  : 

action  against  hundred  for  demolition  of,  567. 
Outlawry  : 

for  treason  or  felony,  renders  witnesss  incompetents  105. 
aUter,  in  civil  suit,  id. 
Outstanding  Judgments  and  Debts: 

evidence  on  plea  of,  583. 
Ovkrsber: 

liability  of,  for  goods  ftirnished  to  parish,  277. 

enclosing  lands  without  consent  of  lord|  may  bring  trespass  against 
stranger,  482. 

money  received  by,  will  not  pass  to  his  assignees,  luider  6  Geo.  4.  c.  16., 
558. 

entitled  to  .demand  of  cojiy  of  warrant,  568; 
OwNERSHir : 

of  vessel,  proved  by  admission  in  undertaking  to  appear,  45.  286.  * 

acts  of,  in  different  parts  of  same  district,  when  admiauble,  54. 
evidence  of  title  to  ship  or  goods,  235,  236 

of  waste  adjoining  road,  484. 
Oyer  : 

effect  of  setting  out  deed  on,  and  pleading  non  at  factum,  66.  • 
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Packeb : 

has  a  general  lien,  518. 
Pagodas :  ' ' 

money  lent,  lies  on  loan  ofy  61« 
pAbAnnAvts: 

limits  o^  noticed  judicially,  51 
pAacBif  Oft -i«o  Pakcbl:  ... 

parol  eridenoe  admissible  <oa  questions  of,  in  deeds,  &e.,  18.  >  • 
Pardon:  >    *• 

elfcet  of,  in   restoring  competency  of  infamous  witness,  >10i$»     See 
-    H^fnest. 
Parish  : 

boundaries  of,  proved  by  reputation,  28,  29.  149. 

where  two  parishes  divided  by  river,  485. 
parochial  modmtf  pr#ved  by  reputation,  28. 
books,  effect  of,  148.  150. 

variance  in  statement  oi^<in  aetion-for  use«Bd<«oeupation,  SDO* 
in  ejectment,- 417. 
in  trespass,  q.  c. /.,  487. 
officers  of,  sued  for  goods  sold  and  delivered  for  the  poor,  not  within 
21  Jac.  1.  c.  12.,  568. 
pAaiSBiOKsas : 

declarations  o^  admissible  on  quealion  of  parish  boundary,  SO. 

of  parochial  mocfiM,  id, 
competent  witnesses  in  actions  against  parish  oflSoers,  116. 

and  other  actions  rdating  to  parish,  id.  ■  ■  -* 

PAaUAMEMT: 

proceedings  of,  noticed  judicially,  51. 
acts  of,  varianoe  in  deecription  Qf,-6B* 
'    •      how  proved,  72. 

public  act  by  printed  statute-book,  id, 
private  act  by  examined  copy^  id, 

unless  it  contain  clause  that  it  shall  be  deemed  a  public 
act,  id, 
•> '         or  that-  copy  printed  by  king's  printer  shall  be  evidence, 

id. 
ambiguous,  explMued  by  parol  evidence  of  long  user,  15. 
prcsuroption-of,'  in  favour  of  long  user,  29. 
'    '  '  printed  acts  of  Ireland,  evidence  in  U,  K,,  72. 
effect  of  preamble  of,  132. 
journals  of,  evidence  of  fiiots  therein  stated,  183.     See  Jomtnals, 

aUier,  resolutions  of,  id, 
member  of,  privileged  in  speech,  377. 
publication  of  papers  off  981 . 
member  of,  how  made  bankrupt,  533. 
Paeol  EvioaNCK}  •«> 

when  primary,  or  secondary  to  written  evidence,  1. 
adraissiUe  to  prove  paitocrship,  2.  8 78. 
w  «•  notice  to 'produce,  befoM  adroisaion-  of,  when  neecssary«  5.     Sec  Notice 
io  produce, 
inadmissible  to  vary,  enlarge^  or  contradict  writing,  II.  £64«  »»^-  * 
or  to  alter  the  legal  construction,  11. 
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or  to  disprove  character  in  which  party  has  signed*  12. 
admissible  to  show  that  contract  was  made  by  one  party  as  agent,  id, 
collateral  matter  admissible,  id, 

admissible  to  prove  additional  consideration,  to  vary  date,  &c.,  id. 
when  no  consideration  mentioned  in  deed,  id, 
to  prove  another  consideration  not  contrary  to  deed,  id, 
addition  to  same  consideration,  id, 
admission  by  bankrupt  not  contained  in  written  ezaminataoo, 

13. 
statements  m)ide  before  magistrate  not  reduced  to  writing  id, 
to  contradict  mere  words  of  description  in  a  deed*  id, 
to  prove  deed  delivered  on  different  day  than  date,  id, 
admissible  to  prove  fraud,  illegality,  or  error  in  written  inatnimeDt,  ai. 
to  prove  consideration  or  fact  contrary  to  averment  of  deed,  id. 
to  set  aside  will,  id. 
to  show  mistake,  itL 
to  correct  misdescription  in  lease,  id, 

alitcr,  to  prove  erroneous  entry  of  verdict,  id* 
admissible  to  explain  mercantile  contracts,  id, 
to  prove  usage  affecting  the  contract,  id, 
in  case  of  warranty  to  depart  with  convoy,  14. 
bill  of  lading,  icL 
to  explain  particular  terms,  id, 
to  prove  practice  on  board  ship,  id. 

to  reconcile  apparent  variances  in  bought  and  sold  notes,  id. 
to  explain  items  in  merchants*  accounts,  id 
to  prove  custom  in  corn-market,  ui, 

tditer,  to  contradict  unequivocal  words^  id. 
admissible  to  explain  agricultural  contracts,  15. 

as  that  heriot  is  due,  though  not  mentioned  in  leaae^  id, 
that  lessee  shall  have  away-going  crop,  id 

aUteTf  in  case  of  customary  right  excluded  by  covenant,  id. 
custom  not  always  excluded  by  express  stipulation,  id. 
as  to  quitting,  id, 
to  explain  ancient  charter,  &c.,  id, 
by  immemorial  user,  id, 
ambiguous  act  of  parliam^it,  id, 

inadmissible  where  the  words  are  dear,  idL,  16. 
or  to  explain  modern  deeds,  16. 
admissible  to  discharge  written  executory  agreement,  id. 
aliter,  where  agreement  under  £tat  of  frauds,  id. 
subsequent  parol  agreement  may  discharge  prior  written  one  before 
breach,  id, 
admissible  to  explain  latent  ambiguity,  id. 

in  devise,  where  there  are  two  or  more  persons  or  estates  answering 

the  description,  id.,  17. 
where  description  not  entirely  true,  16. 
mistake  of  name,  id, 

where  grantor  had  no  such  lands  as  described,  td.,  17. 
second  son  for  third  son,  17. 

fine  of  **  twelve  messuages  in  C.**  where  oognixor  had  more,  id. 
inadmissible  where  subject-matter  exists  which  will   ntufy 
terms  of  will,  &c.,  id, 
inadmissible  to  explain  patent  ambiguity,  18. 
blank  for  deyisee*s  name,  id. 
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tditer,  blank  for  Christian  name,  18. 
and  in  devise  to  **  Mrs.  C.,**  id, 
umbUt  admissible  to  supply  blank  in  instrument  which  need 

not  have  been  in  writing,  id. 
admissible  to   supply  blank  for  patron's   name   in  bishop's 
register,  id. 
admissible  on  questions  of  parcel  or  no  parcel,  id, 

conditions  of  sale,  seen  by  purchaser  at  ^e,  evidence  against  him 
of  reputed  parcels,  id, 
of  contents  of  deed  in  possession  of  defendant  refusing  to  produce,  94. 
of  lost  deed,  153. 

notice  of  dishonour  by  parol,  215,  216. 
of  statements  made  at  time  of  signing  policy,  inadmissible  to  control  its 

operation,  235. 
promise  to  marry  may  be  by  parol,  253. 
whether  admissible  to  rebut  implied  revocation  of  will,  438. 
Parsok  : 

evidence  in  ejectment  by,  443. 

cannot  have  trespass  q.  c.  f.  before  induction,  484. 

but  induction  as  to  part  is  induction  as  to  the  whole,  id, 
trading  of,  will  support  a  commission,  531. 
PARTicuLAa  Partnership: 

effect  of,  273.     See  Partner, 
Particulars  of  Demand: 

pRyment  into  court  not  an  admission  of,  47. 

plaintiff  bound  by,  55, 

where  it  need  not  be  given  as  to  some  counts,  omission  of  those  causes 

of  action  immaterial,  56, 
»enMe,  plaintiff  may  recover  extra  his  particulars,  if  defendant  fbmish 

the  evidence,  id, 
mistake  in,  not  calculated  to  mislead,  immaterial,  id, 
admissible  for  defendant  to  prove  payments  for  which  credit  is  given, 

57. 
second  particular  not  delivered  under  judge's  order  inoperative,  id, 
how  proved,  id 

effect  of  allowance  of  set-off  by,  328. 
variance  in,  in  ejectment  on  stat.  4  Geo.  2.  c.  28.,  430. 
particulars  of  breaches  in  ejectment  on  forfeiture,  id. 
Particulars  of  Defective  Titlb: 

in  action  by  vendee  against  vendor,  194. 
Parties: 

non-joinder  of,  when  a  variance,  58. 

of  person  as  plaintiff,  in  action,  ex  eontraetuj  id, 

tUiter,  as  defendant,  id, 
omission  to  mention  survivorship  of  plaintiff^  id. 

tUiieTf  of  defendant,  id. 
in  action  on  contract  by  one  partner  for  the  firm,  no  variance,  59. 
as  by  bank  to  recover  loan,  id, 
alUer,  if  customer  sues,  id, 
husband  may  sue  bankers  for  money  illegally  deposited  by  wife,  id, 
jCMnt-owners,  fitx  goods  bought  in  name  of  one,  id, 
attorney,  for  self  and  son,  named  in  firm,  but  not  a  partner,  id, 
agent,  for  principal  renouncing  contract,  id, 
variance  in  description  of  joint  and  several  bond,  id, 
joinder  of  dormant  partner,  id. 


Parties  —  (eoHtinntd) 

non-joinder  of  plaintiflPin  tort,  subjeet  of  ploa  in  nb^oment  onlj,  63. 
except  in  mitipntton  of  duniages,  525, 
*  of  defendant,  imnuit<(rial,  63. 

unless  in  case  of  parcene)*,  joipUteoant,  or  tenant  in  ammoo 
\  .  of  land,  id. 

to  suit,  when  competent  as  witnesses,  117.     See  WHtmeu, 
effect  of  judgments  and  verdicts  with  regard  to,  ISS. 
Paetkbes.    See  JDomumt  Portner, 
admission  of  dissolution,  :)d. 
adnusaions  by,  4S. 

evidence  against  co-partner,  t<f.,  208. 
though  no  party  to* suit,  48. 

fh6ugh  made  after  dissoluttpii,  as  to  former  transactieo,  ii. 
to  prove  payment,  after  dissolution,  of  debt  to  partnership,  id. 
inadmissible  as  to  subject  of  joint  ownership,  as  ship,  id. 
of  authority  glveO  to  co-partner  to  sign  deed,  inadmissible  w  evi- 
dence of  execution  by  both,  id. 
entries  by  clerk  of  corporation  hnidnii«ible  against  tnember  saii^ 
corporation  on  contract,  id. 
when  really  interested,  actions  by,  'may  be  brought  in  names  of  all, 
though  contract  made  by  oi«e»  59. 
or  in  the  name  of  one,  id. 
proof  of  retainer  of  accountant  by  all  partners,  though  only  alleged  by 

one,  no  variance,  64. 
incompetent  witness  for  co-partn%r*in  action  against  him,  1 17. 
domunt,  not  joined  as  co-plaintiff,  whether  compc^nt  witncsa  £at  plain- 
.        .  tiff.giuere,  120. 

how  rendered  competent,  122. 
'  -answer  in  Chancery  by,  evidence  agaimt  co-partner,  140. 
where  one  can  bind  another  by  accepting  bills,  207. 
indorsement  of  bills  by,  210.     See  TndonemaH. 
'  notice  of  dishonour  of  >bill  to,  2 1 6. 
satisfaction  to  one,  satisfaction  to  all,  228. 

in  action  against  acceptbr  of 'bill,  one  of  several  partners '(dfmwcrs) 
competent  to  prove  want  of  authority  in  party  actually  dnwiog,  SdO. 
liabiUty  as,  272. 

dormant  partner  liable,  ni  ... 

a/iter,' after  dissolution,  to  parties  who  were  ignorant  of  bis 
having  been  a  partner,  274. 
partnership  how  proved,  '272. 

by  parol,  though  there  bo  a  deed,  id.,  2. 
by  answer  in  Chancery,  272,  273. 
on  plea  of  non-joinder>  SOS. 
by  suffering  name  to  be  used,  273. 

directors  of  jolnt-stoclc  company  who  have  not  retired,  id, 

clerk  whose  name  is  used  with  his  consent,  kL 

distinction  between  general  partneis  and  in  a  particular  etm- 

cern,  id. 
where  stipulation  that  party  shall  receive  no  profit  is  known  to 

contractor,  party  not  liaUe,  id, 
mfist  be  shown  that  name  used  with  party's  conaeot,  id. 
firm  carrying  on  business  in  name  of  one  of  partners*  bound  bj 
his  acts»  id, 
by  piitidipatidn  in  prbfita,  id* 

immaterial  to  what  uae  profits  Meeived*  mL 
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proportion  immateri^^  279*  ■   <.   ■     •  :    --.^ 

immaterial  whether  party  dealing  knew  of  partieipation,  id,    ' 

A wUeve.  shareholders  io  ipijoing  company  lipbU  mn  o^niniets  of 

directors,  tdL,  274. 

or  of  agent  of  shareholder^  %14* 
sbaveb^lder.  nay  ,be  charged  as  ^astBer  without  p«Oof  of- deed. 
Id 

aliter,  if  agreement  tliat  directors  should  not  proceed  witl|- 
out  certain  capital,  id.  , 
profits  must  be  taken  as  such,  uf. 

in  lieu  of  salary,  party  not  llabW,  id* 
.^..  :,,,.       .distinction  between  participation  and  paymeot  occoi^ng  to 
amount  of  proSts,  id.  -   ^  . 

retiring  partner,  id,,  ^75* 
cannot  maintain  money  bad  and  received  on  division  of  profits,  393 . 

unless  in  case  of  special  agreemenl*  id,    . 
may  recover  on  account  stated  after  dissolution,  300* 
infknt  disaflfirxnijbrq;  parto^nbip  w^ei^:ofH^«iliot  liable  lor  previova  con- 
tracts, 311. 
paymeni  to  oac,  evidence  against  all,  324,  « 
tender  to  one,  good,  331. 

of  his  own  and  partnership  debt,  id. 
ootice  to  quit  to  one  for  all,  g«c»d,  4fi4# 
petitioning  creditor  in  cases  of  partnership,  527. 
evidence  of  reputed  ownership  in  case  of  partners^  5^.5.'.-  <■ 
Partnership.      Sec  Partners. 

may  be  proved  by  parol,  though  there  be  a  deedy  2.  272.  ■ 
notice  of  dissolution,-  evid^nee  of  dissolution^  tbougl^  partner&liip  be  by 
deed,  38. 

advertisement  of,  in  Gazette,  362.^ 
when  it  must  be  proved,  by  plaintiff  suing  on  bill,  211,  212. 
proof  of,  under  plea  of  non  a««iURjp«i7,  304. 
Part  Owmsr:  .      . 

of  ship,  not  nec98af  ily  a  partner,  286. 
Party  Waix: 

not  authorized  by  14*  Oea  3.  c.  78.  to  be  built  bo  as  to  darken  ancient 
lights,  339. 
Patxmt : 

proof  of  letters  patent,  73. 
for  infringement  of,  350. 

plaintiff,  mttfiiast  iovontor^ — or  invention  not  ne#>  id. 
uewly^imported  manufacture,  within  patent,  id. 
claim  of  new  process  not  supported  by  proof  of  improvement  in 

old  process,  id, 
claim  of  noveliy  answered  by  prior  publication  in  book,  id. 
proof  of  inrolment  of  specification,  id,  »     * 

invention  not  truly  described  by  specification,  id. 

construction  of  specification  a  question  for  the  court,  351. 
illegality  or  inutility  of  inrention^  Ul, 
must  be  specially  pleaded,  id, 

sufiScient  if  shown  as  to  part,  id.  -       y 

breach  of  the  patent,  id, 
notice  of  objections,  id, 
.0«rt4ficiita^$59»  . 
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be  n.:>'-*iaeii  ay  p»3i  eviiaee,  li. 

'A  «aV  of  romJs  tA.  hi 
nfuMiT  bj  «f  rvam  or'  to  6ei:T€r 

^oods  ia  baskd*  «C  aoc  withm  €  G«».  4. 
553. 

matafc*  in  c^cne  oC  <r'2.  69. 

of  »ccorrTTvxlAtk«  roCe,  efr-tprteac  to 

plantlfT  for  a  focfi  eaa'-ifierxti'm,  IIS^  234. 
crificnee  in  actkcA  by,  a^aiiist  JCCcptOK,  905.,  <f 
pAflntwr.      See  SrAuf:Ctiom^ 

yitoew  reiulerMi  eompetent  br,  121. 

■ttj  be  proved  by  parol,  tbou^  oastMnpcd  reeopt  pvoi.  154. 
wbtn  •  <2«f«::r.ce  in  aetinc^  on  pdlcin,  247. 
proof  o^i  in  a^sonipsit  f<ir  money  pni^  2S8. 
cannot  be  giiren  in  er'tiienee  mder  mom.  mMammpaH,  3S£ 
DOT  in  reduction  of  Hiinaggs  or  debt,  idL 

bot  if  admitted  in  the  partieokn  of  pkaatiff^  iUma^tmy  h  need 

Dot  be  pleaded,  id. 
or  when  good^  scld  lor  rcadj  money,  uL,  323. 
plaintiff  admitting  pajrment  bj  portieular,  em  only  reeortr 
eice4«,  S2f5. 
pica  of,  how  far  divisible,  id. 
to  and  bj  whom,  and  how,  id. 

to  agent  or  attorney,  good,  id. 

aiiter,  to  attorney's  clerk  or  agent,  id. 
to  pertion  appearing  to  be  clerk,  id. 
to  person  employed  to  sell,  qu^'e^  id.,  324. 
to  auctioneer.  324. 

by  po«t,  good,  ia.  « 

delivery  of  letter  to  l)cl1man,  id. 
to  one  of  several  persons,  not  partiien»  bad,  id. 

aliter,  if  partners,  id. 
by  •ttomey,  though  not  repaid,  good,  id. ' 
application  of  payments,  id. 

party  paying  may  appropriate,  id, 

when  paid  generally,  party  receiving  may  appropriate,  id. 
even  at  sul)sequent  time,  id. 
and  to  prior  demand,  though  merely  equitable,  id. 
and  to  debt  barred  by  the  sUt.  of  limitations,  id. 
where  the  law  will  make  application,  325. 
in  case  of  surviving  partnership,  id. 
in  case  of  partnership  and  individual  debta,  id. 
in  case  of  payments  on  one  entire  account,  id, 
general  payment  must  be  applied  to  prior  legal,  not  to 

subsequent  equitable  demand^  id, 
in  ease  of  sureties.  id» 
in  case  of  illegal  debt,  id. 
by  bill  or  note,  id. 

npt  payment  unless  it  be  honoured,  I'dL,  326. 
unless  party  agree  to  run  the  risk,  326. 

if  party  receives  order  on  third  person  entitling  him  to  cash, 
and  takes  bill,  he  runs  the  risk,  kL 
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tdiiert  if  he  takes  check  from  parcbaser*s  agent,  S26r 
payment  not  proved  by  sending  check  for  balance,  id, 

aSter,  if  check  accepted  as  cash,  id, 
primd  facie  evidence  of  payment,  id. 

onu9  of  showing  dishonour  lies  on  plaintiff^  icL 
effect  of  taking  an  order  for  "  a  good  bill,"  ieL 
or  **  without  recourse  to  buyer  in  case  of  non -payment,"  id, 
effect  of  losing  a  bill  indorsed  in  blank  taken  in  payment, 
idL,  S27. 
where  payment  of  principal  or  interest  will  take  case  out  of  statute  of 

limitations,  316. 
plea  of,  in  action  of  debt  on  bond,  402. 
proof  of,  in  action  of  debt  for  rent,  405.     See  Rent, 
to  superior  landlord  or  mortgagee,  when  evidence  under  plea  of  rieH$  in 

arrear  in  replevin,  457. 
for  use  of  way,  how  far  admissible  under  plea  of  right  of  way  in  trespass, 

q.  c./.,  496.  *'  

to  and  by  bankrupts,  when  valid,  560. 

by  bankrupt,  whether  protected  by  2  &  3  Vic.  c.  29.,  562. 
to  executor,  under  forged  will,  good,  1 42.  578. 

aliier,  where  supposed  testator  is  living,  578. 
to  eiecutor  de  ton  tort,  when  recouped  in  damages,  id. 
Patmznt  op  Monsy  into  Court  : 
pica  of,  45. 

admits  every  thing  which  plaintiff  must  hare  proved  to  recover,  id, 
admission  oif  legal  demand  to  that  extent,  id. 
but  no  farther,  id. 
in  action  on  promissory  note,  payable  by  instalments,  does  not  bar  the 

statute  of  limitations,  id. 
on  count  for  total  loss,  no  admission  that  loss  is  total,  id. 
admits  special  contract,  id, 
on  indebitatus  counts,  id. 

concluave  admission  of  character  in  which  plaintiff  sues  and  defendant 
is  sued,  id.,  46. 

and  of  right  of  plaintiff  to  sue  in  that  court,  46. 
effect  of,  on  the  general  counts,  id. 
eflfect  of,  in  action  for  wrongful  discharge  of  servant,  id. 
admits  handwriting  and  stamp,  i^ 

admits  signing  according  to  stat.  of  frauds  in  action  on  guarantee,  id. 
admits  execution  of  deed,  in*  action  of  covenant,  id. 
admits  contract,  when  two  breaches  in  one  cpunt,  id, 
if  paid  in  generally,  admits  some  damage  on  all  the  breaches,  id, 
admits  performance  of  conditions  precedent,  id. 

waives  objection  where  action  lies  on  contingency  which  has  not  hap- 
pened, id. 
in  part,  admits  sum  originally  due,  id. 
in  case  of  restricted  liability  of  carrier,  47. 
before  new  rules,  did  not  take  case  out  of  stat.  of  limitations,  when 

statute  pleaded,  i<L 
will  not  give  validity  to  illegal  contract,  id, 
on  instruments  bearing  interest,  id, 
on  one  of  several  counts,  id. 

not  affected  by  rule  for  annexing  particulars  to  declaration,  id, 
plaintiff  may  be  nonsuited  after,  183. 
on  money  count,  effect  of,  208,  209. 
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Dniy  whcffv  s  DMBK  IS  Ics 
fortbe 
Pcsioan : 

bear— y  when  cridenee  to  prove,  S^     See 
luni^  up  IB  finnily  nmmoiBa  enoeiiei^  lA 

oliter,  if  profriiiBg  on  the  free  of  H  to  be  colWcfed 
vilky  Ac,  idL 
prabflie  boC  evidcnee  oC  95. 
proved  by  benld*i  boolL%  149. 


bifloiy  not  eridcnee  of  creelioo  o^  150l 
PjeNAX.Tr : 

lor  not  ligning  receipt  when  teudeieJ  bj  debtor,  8SS. 
eridenoe  in  ection  of  debt  far  penoltiee,  408. 

where  contract  stated,  must  be  proved  at  bud,  id. 
plaintiff  not  boand  to  prove  want  of  qualification  ia 

tdL,409. 
proof  of  oonuneneement  of  action,  409. 

by  record  showing  when  wnt  nsned^  idL 
return  need  not  be  diown,  id» 
staL  2  Will.  4.  c  39.,  id. 

action  must  be  brought  within  two  yean  after  causey  id. 
venue,  itf. 

local,  31  EUs.  C.5.,  uC 
defence,  410. 

new  rules  do  not  apply,  id, 
pEEAMBaLAnov : 

by  lord  of  manor,  evidence  of  boundary,  466. 
Peejuet  : 

conviction  Ibr,  renders  witness  ineompetent,  104. 

king  can  at  common  law  restore  competency  by  pardon,  K)5. 
a&Ur^  under  5  El  is.  c.  9.,  id. 
want  of  probable  cause  as  to  one  of  several  aasignraents  of,  eullieicnt  to 
entitle  plaintiff  to  recover  in  action  for  maliaons  indictment  for,  387. 
^rrmoiiiiro  CEBDivoa: 

depontion  of  agent  o^  to  prove  act  of  bankruptcy,  evidence  of  act  of 
bankruptcy^  141. 
PBTiTioNiiro  CEEDrroE*s  Debt: 
pioof  ol^  when  required,  596. 
nature  and  date  o^  id. 

proved  in  ssme  manner  as  ia  action  against  bankrupt,  id. 

must  appear  to  have  been  contracted  at  time  of  act  of  bankruptcy, 

id. 
oases  as  to  promissory  notes  and  bill%  id. 
how  far  date  of  I.  O.  U.  is  evidence  of  its  existence  before  the 

bankruptcy,  id. 
continuance  of  debt  presumed,  527 
most  have  been  subsisting  while  bankrupt  a  trader,  id. 

where  bankrupt  has  ceased  to  be  a  trader  subsequent  to  tbe  debt, 

and  before  the  act  of  bankruptcy,  ttf. 
when  balance  of  varying  account  constitutes  a  good  pctkioning 
creditor's  debt,  id. 
taking  security  of  higher  nature  after  act  of  bankruptcy,  immaterial,  idL 
so  that  trader  has  become  insolvent,  id. 
debt  on  attorney's  bill,  not  signed,  sufficient,  vL 
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verdict  for  damages  not  sufficient  before  jndgment,  527. 

where  debtor  taken  in  execution,  no  good  debt,  i<L 

taxed  costs  upon  judgment  as  in  case  of  non-suit  under  rule  of  oourt,  no 

good  debt,  id. 
must  be  legal,  id, 
in  cases  of  partnership,  id. 

debt  due  to  two  partners,  both  must  petition,  id. 
when  the  petitioning  creditor  is  assignee  of  another  bankmpt,  338. 
proof  of  substituted  debt,  id. 
amount  of,  id  r 

lOCtf.  in  notes  bought  at  lOt.  apiece,  sufficient,  id, 
admissions  of  bankrupt  in  proof  of,  id. 

admissible  if  made  before  bankruptcy,  id. 
aUter,  if  made  after,  id. 

but  admission  that  bill  would  not  be  paid,  made  after 
bankruptcy,  dispenses  with  notice,  id, 
bills  of  exchange  and  debts  due  on  credit,  id. 

bill  a  debt  from  the  date,  as  against  drawer,  id, 

though  not  indorsed  to  creditor  till  after  bankruptcy,  id, 
aliter,  if  not  before  commission,  id. 
debts  due  on  credit,  good,  6  Geo.  4.  c.  16.  s.  15.,    3  St  6  Vic.  c. 

122.  s.  9.,  529. 
good  debt,  though  afterwards  paid  by  acceptor,  id. 
exchange  of  acceptances  not  good  debt,  id, 
interest,  wheu  it  can  be  added  to  make  up  the  amount,  id. 
bill  a  good  debt,  though  not  due  till  after  act  of  bankruptcy,  uf. 
rebate  of  interest  not  to  be  considered,  id, 
prior  act  of  bankruptcy  does  not  render  commission  invalid,  id. 
Pew: 

presumptive  evidence  of  right  to,  22.     See  JVesacmptioa. 
vestry  book  evidence  of  repairs  done  to,  148. 
c^se  for  disturbance  of,  349. 
proof  of  right  to,  id, 

must  be  annexed  to  a  messuage,  id, 

repairs  done  by  owner  of  house  evidence   of  aonexft* 

tion,  id. 
may  be  in  respect  of  bouse  out  of  the  parish,  id, 
PjirsiciAN : 

not  privileged  from  disclosing  confidential  communications,  184.  . 

opinioa  o^  admissible  as  to  general  effects  of  disease,  130. 

not  within  55  Geo.  3.  c.  194.,  260. 

Scotch,  not  authorised  to  practise  as  apothecary,  id, 

can  maintain  no  action  for  fees,  262.  469. 

unless  under  special  contract,  262. 
proof  of  being,  373. 

fees  of,  cannot  be  recovered  in  trespass  for  8eductioii»  unless  they  have 
been  paid,  469. 

PlCTUB,BS : 

warranty  of,  249. 
Place: 

variance  in  statement  of,  66,  203. 

where  matter  of  description,  material,  66, 
unless  it  can  be  ascribed  to  ecntie,  67« 
where  descriptive  of  a  contract,  must  be  proved  as  laid,  id,    , 
in  acticNi  for  exeetnve  distress,  392. 
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in  ■tatrment  of  parisb  in  cjeetmoit,  417. 
in  statement  oC  in  rrplerin,  454. 
in  statement  of  parish  in  tre^KM,  9^  c  ^  4S7. 
pLsn  AnMivuraAYiT : 

eviiicoce  00  pica  oC  580,  581.     See  JExentfor. 
PoUTT  or  IvsL'RAStcc  :  See  ^uamaee. 
Poix  Book  : 

proved  hy  examined  copy,  83. 
evidence,  147. 
Pool- Law  CoMMJ&siOKcas : 

mlcs  dt,  not  judicial]  j  noticed,  52. 
Poktkb: 

competent  to  prove  ddiverj  of  goods,  1 14. 

PoMESSfOir  : 

evidence  of  seisin  of  land,  and  property-  in  chattels,  19.  22.  50i. 

of  house,  not  proved  bj  production  of  tradesman's  receipt  Imt 
paid  tot  repairs,  35. 

contract  adopted  bj  taking,  195. 

evidence  of  title  to  ship  or  goods,  235,  236. 

fufRcient  title  in  action  for  nuisance,  334. 

primA  faeU^  sufficient  to  charge  put j  as  assignee  of  a  tenn«  39& 

of  stranger,  whether  sufficient   to  prove  breach   of  oovenmt  not  to 
assign,  398. 

priority  ot,  a  sufficient  title,  in  ejectment  against  a  wtoog  doer,  41). 

party  lawfully  in*  cannot  be  ejected  without  previous  demand^  481. 

of  ancestor,  evidence  of  seisin  in  fee  in  ejectment,  433. 

of  guardian  in  socai^e,  evidence  of  seisin  of  infiint,  434. 

evidence  under  justification  in  defence  ot,  in  trespass  for  asauilt,  475« 

what  is  sufficient,  in  trespass  to  personal  property,  479. 

what  is  sufficient,  to  support  trespass,  q.  e.  /.,  482.     See  Tietpntt 

proof  oC  of  defendant,  in  trespass  for  mesne  profits,  502. 

when  purchaser  of  goods  is  entitled  to,  505.     See  TYtwcr. 

where  trover  may  be  muntained  without*  508. 

any,  sufficient  to  maintain  trover  against  a  wrong  doer,  509.  576. 

proof  of  right  of,  in  trover,  509. 

of  goods,  lien  cannot  arise  without,  519. 

what  possession  puts  an  end  to  iranMtiut  of  goods,  521,  522.     See  Tra»' 
nhi^  ttoppagt  in, 

what  is  sufficient  possession  of  goods  by  a  bankrupt  to  bring  i  0**^ 
within  6  Geo.  4.  c.  16.  s.  72.,  as  to  reputed  ownership,  552* 

of  goods  assigned,  when  a  badge  of  fraud,  604, 
Potr-nATiD  Bills,  xtc.  t 

check  unstamped,  bad,  161. 

•tamp  on,  163. 
Pott  Maik  : 

how  proved,  83. 

evidence  of  date,  149. 

and  of  receipt  of  contents  of  letter,  id, 

may  be  contradicted  by  parol  evideneci  id, 

not  conclusive  of  time  of  posting  notice  of  dishonour,  217. 
PotT  OmcB: 

agreement  sent  by  post,  when  exempt  from  stamp  duty,  158. 

notice  of  dishonour  of  bill  by  post,  216. 

transminion  of  money  by  post,  good,  324. 

proof  of  putting  letter  into,  proof  of  publication  in  that  oountj,  869' 
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PonzA: 

when  evidence  of  verdict,  75. 
PoffTHUxous  Son  : 

demise  by,  in  ejectment,  412. 

POUNDAGX : 

sherifTmay  retain,  608. 
Powu: 

pr<>of  of  execution  of,  99* 

terms  must  be  strictly  pursued,  id, 
defective  attestation,  cannot  be  supplied  by  parol,  id, 
omission  in  attestation  cured  by  54  Geo.  S.  c.  168,  id, 
by  will,  how  to  be  executed,  id, 
Powxa  OP  Attoenkt:* 

should  be  produced,  when  deed  delivered  by,  91. 
must  be  by  deed,  to  authorise  the  execution  of  a  deed,  itt 
joint,  by  members  of  club,  requires  only  one  stamp,  155, 
conveyance  executed  under,  may  be  refused,  1 93. 
when  necessary  to  be  produced,  in  proving  agency,  235. 
Practxcx  : 

on  trials  at  Nisi  Prius,  174. 

when  proof  of  issue  rests  on  plaintifl^  id, 

where  several  issues,  id, 

eflfect  of  tendering  documentary  evidence  prima  facie  admis^ble,  idL 

if  defence  known,  plaintiff's  counsel   must   open  whole  case  in 

chief,  id. 
parties  bound  by  views  taken  by  counsel  at  trial,  175. 
evidence  rejected  by  judge  inadmissible  after  trial  for  another  pur- 
pose, id. 
point  waived  at  Nisi  Prius  no  ground  for  complaint  of  misdirec- 
tion, id. 
evidence  cannot  be  objected  to  after  judge  has  begun  to  sum  up,  idf 
where  material  point  omitted  by  judge,  itL 
when  plaintiff  is  to  begin,  id, 

in  action  for  unworkmanlike  execution  of  contract,  id, 

by  indorsee  of  bill  against  acceptor,  where  conader* 

ation  denied,  id. 
on  life  policy,  where  intemperance  asserted,  id, 
in  issue  on  sanity  of  a  person  directed  out  of  Chancery,  176. 
where  damages  are  the  object,  id, 
in  slander,  &c.,  id. 

where  affirmative  proof  lies  on  plaintiff  to  show  amount 
of  damages,  id, 
where  one  of  several  issues  is  on  plaintiflf^  id, 
when  defendant  is  to  begin,  177. 

by  admission  of  title  in  plaintiff,  id, 
in  ejectment,  id. 

must  admit  whole  case  without  qualification,  178. 
who  is  to  begin  on  plea  in  abatement,  itL 

discretion  of  judge  as  to,  179. 
reply,  id. 

party  who  begins  has  right  to,  if  other  party  call  witnesses^  id, 
when  in  the  discretion  of  the  judge,  id, 
arguments  of  counsel,  id, 
on  points  of  law,  id, 
on  claim  of  right  to  begin,  id. 
on  objection  of  witness  to  question,  id, 
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party  condocting  his  own  case,  1 79. 
addreaaiiig  jury  and  examining  witoeascs,  1 80. 

parties  appearing  bj  separate  counsel,  bat  rtljing  oo  same 

defenee,  id. 
on  issue  out  of  Chancery,  id. 

party  appearing  in  person,  181.  « 

plaintiff's  counsd  cannot  be  called  on  to  elect  on  what  eosmt 
or  demise  he  relies,  id. 
demurrer  to  evidence,  id.     See  Evidenet. 
bUl  of  exceptions,  182.     See  BiB  of  BxetpHoms. 
non-suit,  point  reserved,  id.     See  Aoa-nof. 
amendment  at  nisi  prius,  184.     See  AmemdmttU. 
withdrawing  a  juror,  185. 
immedbte  exeeution,  id.     See  Exeeutioiu 
certificate  for  costs,  186.     See  Cotts. 
PaKaooarnrc  PaoaATs: 
when  necessary,  577. 
PaiscaiRfov : 

Lord  Tenterden*s  act  for  shortening  the  time  of,  22.  342.  495. 
private,  cannot  be  proved  by  evidence  of  reputation,  28. 
variance  in  statement  of,  62. 

must  be  proved  as  ample  as  laid,  id.  498. 
proof  of,  larger  than  laid,  no  variance,  62. 

in  case  for  disturbance,  plaintiff  need  not  prove  a  right  coexten- 
sive with  his  declaration,  63.  340. 
"proved  by  old  entries  on  court  rolls,  80.  146. 
in  case  for  obstruction  of  light  and  air,  337. 
evidence  of  prescriptive  right  of  way,  342. 
right  to  pew  by,  349. 

PaUXMTATION  : 

proof  of,  in  ejectment  by  parson,  443. 
Pbumtmxnt  or  Bills: 

variance  in  statement  of,  205. 

in  case  of  general  acceptance,  need  not  be  averred  or  prored,  206>  207. 

aliter,  if  acceptance  special,  207. 
vhen  necessary,  212. 
within  what  time,  id. 

at  certain  date,  on  last  day  of  grace,  id. 

at,  or  after  sight,  in  reasonable  time,  id, 

distinction  between  banker's  and  other  bills  after  sight,  id.,  21S. 
check  should  be  presented  next  day,  213. 

of  bills  due  on  Sunday,  Christmas-day,  Good  Friday,  or  last  day, 
on  day  preceding,  id. 
must  be  made,  though  acceptor  bankrupt  or  insolvent,  n/. 
in  case  of  death,  to  personal  representative,  id. 
to  Agent,  drawee  abroad,  id. 
at  banker's  within  banking  hours,  id. 

after,  when  good,  id. 
at  merchant's,  within  what  hours,  id. 
to  banker's  clerk,  at  clearing  house,  id. 
at  particular  place,  where  bill  made  payable  there,  td, 

where  the  house  is  shut  up,  214. 
of  bill  directed  to  particular  address^  and  accepted  generally,  id, 
proof  of,  when  dispensed  with,  id, 

where  acceptor  cannot  be  found,  id. 
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where  presentment  infonnal  by  acceptor's  default,  SI 4. 
where  delayed  by  unavoidable  circumstances,  id, 
by  promise  to  pay  by  drawer,  itL 
protest  not  evidence  of,  of  foreign  bill  in  this  country,  219. 
must  be  proved  in  action  by  indorsee  against  indorser,  222. 
when  necessary  to  be  proved  in  action  against  maker  of  note^  232. 
PaxsuMPTioN : 

of  destruction  of  will  by  testator,  5. 

of  loss  of  instrument,  id, 

of  revocation  of  will,  19. 

of  legitimacy  of  child,  id. 

of  damage  resulting  from  unlawful  act,  id, 

of  good  consideration  of  bill  of  exchange,  id, 

of  innocence,  id, 

in  &vour  of  possession,  id, 

of  the  continuance  of  things  in  ttatu  qito,  id, 

of  intention,  from  probable  consequence  of  act,  id, 

of  seisin,  in  case  of  ancient  recovery,  20. 

of  due  execution  of  deed,  after  thirty  years,  id, 

of  endowment  of  vicarage,  id. 

of  licence  by  lord  of  nuinor,  id, 

of  immemorial  custom,  id. 

of  public  navigable  river,  id. 

of  date  of  writing  letter,  id. 

of  letter  having  been  sent,  id, 

of  date  of  indorsements  on  promissory  note,  id, 

of  date  of  bill,  id. 

of  knowledge  of  rules  of  club,  by  member,  id, 

of  payment,  id, 

receipt  for  rent,  a  presumption  of  former  rent  paid,  id, 
acceptance,  after  due,  in  hands  of  acceptor,  presumed  to  be  paid,  if 

proved  to  have  been  in  circulation,  id, 
of  wages,  where  custom  to  pay  weekly,  id. 
by  agent,  where  custom  to  account  daily,  21. 
of  accounting,  by  factor,  after  a  reasonable  time,  id. 
of  satisfaction  of  debt,  id. 
of  promissory  note,  id. 
of  check  indorsed  by  plaintiff  and  paid,  id, 

quare,  whether  proof  of  payment  by  makefi  id, 
of  bond,  after  twenty  years,  id, 

and  less,  if  circumstances  concur,  id, 
rebutted  by  admission  or  payment  of  interest,  id, 
or  by  proof  of  residence  abroad,  id. 
aliter,  by  proof  of  poverty,  id, 
indorsements  by  deceased  obligee,  of  receipt  of  interest  within 
twenty  years,  admissible  to  rebut,  id. 
but  must  be  shown  to  have  existed  before  presnmption 
arose,  id. 
by  bills,  notes  or  checks,  326. 
of  property,  22. 

of  seisin  in  fee,  by  possession  or  receipt  of  rent,  id, 
of  right  to  minerals  by  owner  of  fee,  id, 

rebutted  by  want  of  enjoyment,  or  user  by  others,  id, 
of  quit-rent  to  lord  of  manor,  id, 

of  mine,  not  afforded  by  recovery  in  trover  for  lead  dug  out  of,  i(/» 
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of  personal  chattels,  by  potsesuoo,  22. 
of  grants,  &c,  id, 

of  lights,  by  adverse  enjoyment  fi>r  twenty  ycax^  id. 
oi  right  of  way  for  twenty  years,  id. 

acquiescence  of  owner  of  inheritance  most  appear,  id. 

of  right  of  way  by  lost  deed,  id. 

of  right  to  pew  by  prescription,  id. 

of  right  to  stream  of  water,  by  possession  for  twenty  years,  id. 

of  easement  of  landing  nets  id. 

tenant  for  life  or  years  cannot  make  such  a  grant,  id. 

DO  presumption  o£  grant  of  common  without  proof  of  enjoyment 
for  thirty  years,  23. 
of  charters  and  grants  from  the  crown,  id. 
of  act  of  parliament,  id, 
of  conveyance,  rule  as  to,  id. 
of  title  by  prescription,  id. 

of  surrender,  not  afforded  by  possession  of  lease  with  seals  cat  ofl^  id. 
of  dedication  of  way  to  the  public,  23. 

depends  on  time  and  nature  of  the  enjoyment,  id. 

may  be  a  limited  dedication,  24. 

what  time  evidence  of  dedication,  id. 

dedication  may  be  disproved  by  acts  of  owner,  or  circiunstanccs 
under  which  user  has  been  permitted,  id. 

tenant  cannot  bind  landlord  by  dedication,  id. 

unless  assent  of  landlord  can  be  presumed,  id. 

as  against  the  crown,  id. 

so  as  to  charge  paridi,  id. 
of  duration  of  life,  id. 

of  death,  after  lapse  of  seven  years,  id. 

of  death  without  issue,  25. 

of  death  of  person  in  missing  ship,  id. 
of  legality  or  regularity  of  acts,  id. 

of  livery  of  seisin,  id, 
'  of  a  theatrical  license,  id. 

of  having  taken  the  sacrament,  id. 

of  due  appointment  of  o6Scial  person,  id. 

of  appointment  of  public  officers,  id,  26. 

of  stamp  on  instrument  lost,  or  not  produced  on  notice  given  to 
opposite  party,  26.  153. 
of  law  in  favour  of  affirmative  of  issue,  oatci  of  proof,  71.     See  Obki 

Trdiandi. 
of  commission,  in  case  of  old  inquisitions,  76. 
of  regularity  of  old  extent,  id. 
of  execution  of  deed,  90. 

that  blanks  in,  filled  up  at  time  of  execution,  id. 
of  regular  attestation  of  will,  97. 
of  acceptance  of  tenant  by  landlord,  198,  199. 
of  effects  in  hands  of  acceptor,  219«  220. 
of  money  lent  by  indorsee  to  indorser,  223. 
of  value  given  by  holder  of  bill  or  note,  224. 
of  ownership  of  ship,  not  raised  by  certificate  of  registry,  236. 
of  inception  of  risk,  in  actions  on  policies,  237. 
of  unseaworthiness  of  ship,  238. 
of  license  to  legalise  voyage,  239. 
of  loss  of  missing  ship,  241. 
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adjustment  of  policy  only  prhnd  feuie  evidence,  244. 

of  promise  of  marriage,  25S. 

of  liability  of  husband  for  goods  delivered  to  wife,  275,     See  Wife, 

of  value  of  goods,  where  it  is  not  proved,  281. 

of  liability  of  registered  owner  of  ship  for  repairs,  285. 

payment  of  money  presumed  to  be  payment  of  debt,  290. 

of  gift,  where  money  advanced  by  parent  to  child,  id, 

of  receipt  of  value  by  finder  of  bank  notes,  291* 

for  goods,  by  agent,  id. 
of  breach  of  patent,  S5l. 
of  negligence  in  stage-coach  proprietors,  357. 
of  publication  of  libel,  368. 

of  malice,  in  action  for  malicious  prosecution,  386. 
of  being  assignee  of  a  term,  395. 
of  conveyance  of  legal  estate  by  trustees,  414. 
in  cases  of  satisfied  terms,  id.,  415. 

facts  rebutting  such  presumption,  415. 
party  setting  up  presumption  must  show  title  good  in  sub* 
stance,  id, 
ouster  of  tenant  in  common  by  co-tenant,  416. 
of  demise  from  year  to  year,  418. 

a  presumption  of  fact  and  not  of  law,  id, 
of  commencement  of  tenancy,  423. 

of  party  taking  possession  being  assignee  of  tenant  leaving  premises,  425i 
of  receipt  by  tenant  of  notice  to  quit,  426. 
of  marriage,  434. 
of  seiual  intercourse,  435. 
of  publication  of  banns  in  chapel,  460. 
of  adultery,  463. 

of  service,  in  trespass  for  seduction,  467. 

of  ownership  of  highways,  wastes,  rivers,  ditches,  walls,  &c.,  484. 
of  conversion,  513. 
of  continiunce  of  debt,  527. 
of  assets,  on  plea  of  pUne  adndtdttravii,  580. 
of  fraud,  in  assignment  without  change  of  possession,  604. 
FancaaT  Evidincc: 

rule  that  best  evidence  must  be  given,  1. 

as  in  case  of  will  of  lands,  Uie  will  itself,  id, 

in  case  of  an  agreement  in  writing,  the  writing,  id, 

but  not  the  mere  narrative  of  a  fact  reduced  to  writing,  id, 
nor  will  a  receipt  exclude  parol  evidence,  td, 
nor  the  serving  a  demand  in  writing,  id, 
nor  a  written  promise  of  payment,  id, 

nor  where  the  fact  of  a  certain  relation  is  to  be  proved,  as  of 
landlord  and  tenant,  id, 
or  of  a  partnership,  2. 
marriage  register  not  only  evidence  of  marriage,  id, 
inseriptipns  on  banners  at  public  meeting  may  be  proved  by  parolf  id, 
so  transactions  at  such  meetings,  id, 
so  an  inscription  on  a  monument,  id, 
judicial  proceedings,  or  examined  copies  of  them,  best  evidence,  id, 
counterpart  of  deed  is  original  evidence,  id, 

but  agreement  reduced  into  writing  must  be  produced,  id, 
•o  resolution  appointing  officer,  3. 

aHUr^  unsigned  memorandum,  id,  « 

LL  5 
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PftuicirAL:   See  Agemi. 
Pkivra: 

caooot  recorer  when  he  eontrarcncs  38  Geo.  S.  c  78.,  907. 

nor  for  printing  immoral  and  libcUou*  booki^  id. 
when  he  has  a  general  Ken,  518. 
Paoov :  See  Act  of  Baukmfiey, 

books  <£,  eannot  be  gi«en  in  evidence,  83.  147. 
proof  of-fiioC  of  lying  in  prison  by,  543. 
Pauovsa : 

aangnment  of,  by  former  tberifl^  613. 
PaimECE: 

of  counsel  and  aitornies  in  not  diaeloiing  matten,  ISS.     See  Mans, 
of  refusing  to  answer,  1 25.     See  WUnmM, 

of  persons  not  to  disclose  communicatioDa  with  government,  1S4, 125. 
of  member  of  parliament  to  use  de&matory  words  in  his  pbee,  877. 

but  not  to  publish  tbeai,  iA. 
of  persons  using  defamatory  words  in  the  courw  of  Icgnl  praoeediog,  ^ 
in  confidence,  t</.,  378. 
with  a  vitfw  of  investigating  fiKts,  380. 
PaiVT : 

where  document  is  in  hands  of,  notice  to  produce  to  defiendaatvifficwct 

7.     See  Notice  to  produce, 
effect  of  judgments  and  verdicts  with  regard  to^  134.     See  Irndgmat- 
answer  in  chancery  evidence  against,  139. 
l^Efss: 

effect  of  judgment  of  condemnation  as,  143. 
Pbobablx  Cause  : 

proof  of  want  o^  in  action  for  nmlicious  proieeution,  S86.      See  AA^'* 
cuHW  Protecution. 

in  action  for  malicious  arrest,  390. 

for  maliciously  suing  out  commisaon  of  baakcnpr,  391- 
against  justice  after  conviction  quashed,  597. 
Pbosatb  : 

secondary  evidence  of,  11. 

not  evidence  in  questions  of  pedigree,  27. 

proof  of,  81. 

ae$l  proves  itself,  id, 

act-book  evidence  of  executorship  without  producing  probate^  sL'. 

so  indorsement  at  foot  of  original  will  by  surrogate  and  deputj  re* 
gistrar  is  primary  evidence  of  probate,  id. 
if  lost,  court  grants  exemplification,  id. 

revocation  ofi  proved  by  entry  in  book  of  Prerogative  Court,  uf. 
not  proof  of  will  of  lands,  95.  142. 
Jurisidiction  of  Ecclesiastical  Court  in  grant  o^  141,  142.      See  ^<^' 

nattieai  Co/uri, 
when  necessary  to  produce,  516, 

granted  to  one  of  several  executors,  eridence  of  title  of  all,  id, 
effect  of  insufliciency  of  stamp  on,  id, 
•     when,  void 'or  voidable  only,  id,  577. 
Probatk  Stamp: 

whether  primdfaeie  eridence  of  anets,  581* 
Paotfsnw  Asnr: 

Admissions  by,  not  evidence  against  infiuit^  41. 
incompetent  witness  fbr  infant,  110. 

may  give  notice  of  action  against  revenue  officcr%  though  not  naned  ia 
rccqid,  572, 
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PjlOCLAMATION  : 

not  judicially  noticed  without  production  of  Gazette^  52.  ISS. 
of  fine  not  proved  by  chirograph,  74. 
PaocuKATioR: 

in  drawing  bills,  &c.y  mode  of  stating,  204. 
bill  accepted  by,  without  authority,  acceptor  not  liable,  206, 
of  drawer  admitted  by  acceptance,  S208. 
aliier,  of  indorser,  209. 
PaoDucTioM : 

of  instrument  under  spa,  due,  tec,  102. 
of  bill  of  exchange  on  trial,  202. 
PaorxaT : 

after,  plaintiff  cannot  shew  deed  destroyed,  394,  395. 
Paopits: 

participation  in,  when  it  constitutes  a  partner,  273. 
PaoM MX : 

all  the  promises  need  not  be  stated  in  action  on  contract,  60. 

but  omission  of  a  qualification  is  fiital,  id.  * 

as  omission  of  an  exception,  id, 
or  an  alternative,  id, 
or  part  of  one  entire  promise,  id. 
if  legid  effect  the  same,  variance  immaterial,  id.,  61. 
to  guarantee,  variance  in  statement  oC,  69. 
of  marriage,  not  within  statute  of  frauds,  253. 

proof  of  breach  of,  id.     See  Marriage, 
to  pay  interest,  when  implied,  298. 
to  pay  rent,  evidence  of  tenancy  at  will,  42 U 
PftOMissoaY  Note  : 

cannot  be  varied  by  parol  evidence,  11. 

presumption  of  payment  of,  21. 

variance  in  description  of,  62.  70 

improperly  stamped,  plaintiff  may  resort  to  original  consideration,  154. 

when  admissible  for  collateral  purpose^  id. 
effect  of  alteration  in,  so  as  to  require  a  fresh  stamp,  155. 

when  alteration  renders  fresh  stamp  necessary,  164. 
stamps  on,  169,  170. 

several,  for  Joint  debt,  cannot  be  declared  on  as  joint,  205. 
instruments  that  may  be  treated  either  as  notes  or  bills,  id, 
evidence  in  actions  on,  232. 
payee  v.  maker,  id. 

the  making  of  the  note»  id, 
how  proved,  id. 

what  a  aufiicient  admission  o^  id^ 
when  attesting  witness  must  be  called,  id, 
presentment  only  necessary  when  promise  to  pay  at  p«rtiettUr 
place,  id. 
circumstances  in  excuse  cannot  be  given  In  evidence  under 

usual  averment  of,  id. 
note  payable  at  a  town  should  be  presented  at  banker's,  if 

maker  cannot  be  found,  id. 
note  payable  at  two  plates^  may  be  presented  at  either, 

id. 
note  on  demand,  presentment  need  not  be  proved,  id, 
nor  in  case  of  dishonour  of  note  of  third  party  given  for 
goods,  283. 
aUter,  note  at  tight,  239. 
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Paom IS90RT  HoTE  —  (continued) 

evidence  under  oomroon  counts,  832. 
under  count  for  money  lent,  ieL 

when  plaintiff  may  recorer  on  counts  for  oonsidcrmtioo,  id,, 
233. 

though  note  not  properly  stamped,  833. 
in  spite  of  illegality  in,  id. 
not  if  note  lost,  id, 

or  if  plaintiff  has  made  it  his  own  by  iaeku,  id, 
indorsee  o.  maker,  id, 

note  only  evidence  on  money  counts  as  between  iiwwmJm— > 
parties,  ut 
indorsee  r.  indorser,  id. 
competency  of  witnesses  in  actions  on,  834.    See  Witma$» 
evidence  of  money  lent,  290.      • 

interest  upon,  when  recoverable,  298.     See  Interett  of  Motteg. 
unstamped,  cannot  be  given  in  evidence  as  an  admiiwion  of  an  aeeoont 

stated,  301.     See  Account  wtated. 
payable  on  contingency,  not  evidence  of  account  stated,  id. 
by  one  person  in  name  of  several,  303. 
payable  on  demand  or  sight,  when  the  statute  of  limitations  be^ns  to 

run,  313,314. 
effect  of  taking,  in  payment,  325.     See  I\tymnd» 
when  property  passes  on  transfer  o^  507,  506. 

proof  of  existence  of,  prior  to  act  of  bankruptcy,  when  relied  on  as 
petitioning  creditor's  debt,  526. 

PaOFKRTT  : 

proof  of,  in  action  on  policy,  236. 
in  goods  vests  on  delivery  to  carrier,  272. 
proof  of,  in  replevin,  454. 

in  soil  not  necessary  to  support  trespass,  q.  e.  f.f  483. 
proof  of,  in  trover,  504.     See  Trover. 
special,  508.     See  TVover. 
proof  of,  in  actions  against  sheriffs,  602. 
PaorosAL : 

does  not  require  a  stamp,  1 59. 

may  be  retracted  before  acceptance  by  other  party,  193. 
PaosicuTioN ; 

proof  of,  in  action  for  malicious  prosecution,  384.     See  MaHeiom$  I^ 
aecution. 

of  determination  of^  385.     See  Mtdicuma  ProtoeuHom, 
PaosECUToa : 

proof  of  being,  in  action  for  malicious  prosecution,  385.     See  Afo&wM 
Proieenium. 
PaoafrrruTs : 

when  money  for  goods  sold  can  be  recovered  from,  309,  310. 
Pbotxst: 

stamp  on,  171. 

if  not  stated  in  declaration,  most  be  proved,  219« 

when  necessary,  id. 

in  ease  of  foreign  bill,  id, 

unless  party  to  whom  given  reside  in  this  country,  tdL 
copy  off  need  not  be  sent  to  party,  id, 
in  case  of  inland  bill,  inoperative,  id, 
proof  of,  id, 
not  evidence  of  presentment  of  foraga  bill  here^  id. 
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PaorasT  —  (conttHHed) 

sUt  2  &  3  Will.  4.  e.  98.,  as  to  place  of,  219. 

of  captain  of  ship,  not  evidence  of  facts  therein  stated,  247* 

but  may  be  used  to  contradict  captain,  id, 
must  be  proved  by  person  paying  bill  for  honouri  289. 
pROUT  PxTrr: 

averment  of,  when  material,  64. 
FaoviKciAL  Notes: 

value  of,  if  received  as  money,  may  be  recovered  in  action  for  money  had 

and  received,  291. 
not  a  good  tender,  if  objected  to,  331. 
Proviso  : 

omission  of,  when  a  variance,  65, 
PaovisiONAL  Assignee: 

cannot  i^efuse  assignment  of  lease,  397. 
Public  Books: 

entries  in,  how  proved,  82. 
by  examined  copies,  id. 
bank-books,  83.  147. 
books  of  East  India  Company,  83.  148. 
of  land-tax  commissioners,  83.  149. 
of  excise  commissioners,  83. 
poll-books,  id. 

books  of  dean  and  chapter,  id. 
old  deed  in  book  in  Bodleian,  id, 
parish  register,  id. 

aliier,  foreign  register,  id» 
prison  books,  u/.,  148. 
collection  of  treaties  published  by  foreign  government,  insufficient 

to  prove  treaty,  83. 
corporation  books,  id,,  84.  150.     See  Corporaii&H. 
eOectof,  146,  147. 

when  evidence  between  strangers,  id. 
Public  Right: 

proveable  by  parties  who  have  exercised  it,  115. 
Publication  : 

proof  of,  in  actions  for  libel,  368. 
Puffing  : 

at  auctions,  fraudulent,  193.  306. 


Q.UACK : 

cannot  recover  his  demand,  262.     See  Physidan* 

QUIKEBS : 

evidence  of,  admissible  on  affirmation,  104. 
marriages  o^  how  proved,  461. 
Qualification  : 

want  of,  need  not  be  proved  by  plaintiff  in  action  on  the  game  laws,  72. 
nor  in  debt  for  penalties,  409. 
Quantum  Maaurr: 

where  plaintiff  may  recover  on,  in  case  of  special  contract,  283. 
for  goods  sold  on  a  Sunday,  309. 
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QcuT  Enjotxkkt: 

proof  of  breach  of  coTcnaut  for,  400. 

when  breach  particularised,  it  must  be  proved,  id. 
Quit  Remt: 

presumption  of,  S2. 


RaiL!;oad  : 

variance  in  statement  of  object  of,  69. 

transfer  book  of  company,  not  evidence  of  title  of  transferee,  148. 

book  of  proceedings  of  directors,'  generally  evidence  of  fiicts  thereui 

stated,  id. 
company  acting  as  carriers,  subject  to  usual  common  law  liabilities,  363. 
when  mortgagee  of,  can  recover  in  ejectment,  441. 
Rasurs: 

of  old  deed,  attesting  witness  must  be  called,  ^3. 

unless  very  ancient,  id, 
attorney  not  privileged  from  proving,  in  deed  of  client,  124. 
Uatification  : 

of  memorandum  within  the  statute  of  frauds  signed  by  stranger,  good, 

265. 
of  debt  of  wife  by  husband,  after  separation  and  adequate  allowance^ 

276.  ^ 

by  infant,  of  promise,  SI 2.     See  Infant.  ^ 

of  authority  of  agent  to  sign  notice  to  quit,  424, 
of  bailifT  to  make  distress,  458. 
Ready  and  Willing  s 

proof  of  averment  of,  266. 
Rial  Propsett.   See  Vendee,  Vendor,  Uie  and  Occupation,  CoveneaU,  EjeetmmL 

RSASONABLBIIBSS : 

of  time,  afforded  by  notice  to  produce,  8. 

reasonable  time  presumed  where  none  mentioned  in  contract,  II. 

after  lapse  of  reasonable  time,  factor  presumed  to  have  accounted,  21. 

<«  reasonable  reward  **  supported  by  evidence  of  specific  sum,  60. 

reasonable  price  and  time,  61. 

of  time  of  presentment  of  bill  payable  after  sight,  whether  a  question 

for  court  or  jury,  212. 
proof  on  count  to  marry  in  a  reasonable  time,  253. 
of  attorney*s  charges,  must  be  proved,  where  items  not  taxable,  255. 
but  cannot  be  entered  into  at  trial,  where  there  are  taxable  items, 
258. 
**  reasonable  price  **  not  proved  by  contract  at  **  shipping  prioe,**  267. 
Recalumo  : 

of  witness,  in  discrietion  of  judge,  128. 
RscEirr : 

may  be  proved  by  parol,  though  given  in  writing,  1.  39. 
for  rent,  a  presumption  of  payment  of  former  rent,  20. 

by  deceased  person,  not  evidence  of  title  of  party  claxmii^ 
under  him,  33. 
when  conclusive,  and  effect  of,  in  general*  39.     See  AdmiitioHS, 
in  full  of  all  demands,  effect  of,  id, 

lor  debt  and  costsi  by  plaintifi^s  attorneyls  town  agent,  eviilenoe  of  pay- 
ment against  plaintiff^  43. 
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ia  steward's  book  more  than  thirty  years  old^  proves  itself,  93. 

custody  of,  id, 
anstamped,  may  be  used  by  witness  to  refresh  his  memory,  ISl.  173. 
may  be  proved  by  parol>  though  unstamped,  154. 
foreign,  unstamped,  evidence  in  England,  though  stamp  required  by 

foreign  law,  166. 
stamps  on,  171. 

what  instruments  require  a  receipt  stamp,  172. 
on  bill,  prima  facie  evidence  of  payment  by  acceptor,  211. 
evidence  of  consideration  in  action  on  warranty,  249. 
containing  warranty  of  horse,  admissible  to  prove  it,  S50. 
of  money,  proof  of,  in  action  lor  money  had  and  received,  291. 
by  agent,  of  money  received  for  principal,  not  evidence  against  former, 

tU 
demand  of,  when  it  vitiates  tender,  333. 
by  carrier,  359. 

of  year's  rent  up  to  particular  day,  primd  facie  proof  of  commencement 
of  tenancy,  418. 
UscttvsB : 

appointed  by  Court  of  Chancery,  may  make  demand  within  4  Geo.  2. 

c.  28.,  as  to  double  value,  406,  407. 
notice  to  quit  by,  when  good,  424,  425. 
Recital: 

in  deed,  efiect  of,  on  receipt  contained  in  deed,  39. 
admission  by,  47. 
in  decdft,  id 

in  release,  of  lease  for  a  year,  id. 
of  writ,  taking  and  sale  of  goods,  in  bill  of  sale,  in  trespass  against 

sheriff,  id* 
in  charter,  of  former  charter,  48. 
effect  on  other  admissions  in  same  deed,  id, 
in  a  bond,'  u/. 
effect  of  statements  in  previous  deeds  against  party  claiming  under 

them,  id, 
if  used  as  an  admission,  must  be  proved  by  attesting  witness,  id, 
of  appointment  of  umpire,  in  award,  not  evidence  of  that  fsct,  100. 
of  conveyance,  in  inquisition  poet  moriemt  evidence  for  party  claiming 
under  it,  137. 
Kbcoghizance  : 

variance  in  statement  of,  65, 

to  prosecute,  evidence  of  defendant's  being  prosecutor  in  action  for  ma* 
licious  prosecution,  385. 
Record  i 

admissions  on,  38.  48.     See  Adnduione, 
variance  in  statement  of,  64. 

stated  by  way  of  mducement,  aofficient  to  prove  it  substantially,  id, 

editer,  where  gist  of  the  action,  id, 
in  action  for  false  return*  id, 
in  action  of  debt  on  judgment,  id.,  65, 
•'    '  inaction  for  malicious  proseeutjon,  6.5. 

in  action  for  malicious  arrest,  id, 
in  actidn  for  escape,  id, ' 
may  be  amended,  when,  69. 
mode  of  proof  of,  IS, 

on  issue  of  »«/  HA  record,  id. 
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RxcOKD  —  (^continued) 

by  production,  73. 
by  writ  of  cerHorari^  id. 
when  not  on  issue  of  nul  tiel  record,  id. 

by  eiemplification,  tdL     See  ExempUJleaUom, 

judgment  in  paper  no  evidence  of  judgment,  tdL 

nor  minute  book  of  sessions,  id 

nor  minute  book  of  clerk  of  peace,  of  preferment  of  jn£ct* 

ment,  id. 
nor  original  indictment  indorsed  as  a  true  bill,  uf« 
acquittal  proved  by  minutes  on  trial  before  same  judgi^  nttng 

under  same  commission,  id, 
bearing  of  appeal,  by  production  of  record,  id. 

if  no  record,  by  minute  book  kept  at  seanona,  id, 
by  examined  copy,  tdL     See  Copy, 
office  copy,  74.   See  Copi/. 
not  complete  till  inrolled  on  parchment,  id, 
rule  of  court  not  a  record,  77. 
indorsement  on,  of  name  of  interested  witness.  111. 
proof  of,  on  plea  of  comperuit  ad  diem  in  debt  on  bail  bond*  401> 
entering  of  record,  proceedings  in  bankruptcy,  under  S  &  3  WilL  4. 
c.  114.,  544,  545. 
RECOVsav: 

ancient,  seisin  presumed,  20. 

against  co-trespasser  not  joined,  inadmis^ble  in  mitigation,  in  trcipMi> 
q.cf.,  489. 
RxcToa : 

entries  by,  as  to  receipt  of  dues,  evidence  for  successor,  SS. 
ancient  documents  in  possession  of,  when  admissible,  85,  86, 

RX-XXAMIVATION  : 

of  witnesses,  128. 
RxoiSTxa : 

of  bishop,  blank  in,  for  patron*s  name,  supplied  by  parol,  18. 
secondary  evidence  of  will,  95. 
evidence  of  right  of  nomination  to  curacy,  149. 
evidence  of  vicarial  endowments,  id. 
parish,  how  proved,  83. 
of  baptism,  how  proved,  84. 

no  evidence  of  identity,  tdL  149. 
non-parochial,  under  3  &  4  Vic.  c  99.,  icL 
effect  of,  in  evidence,  150. 
not  proof  of  time  or  place  of  birth,  id. 

or  as  to  age,  id. 
must  be  of  baptism,  while  minister  was  such,  151. 
memoranda  of  clerk  inadmissible,  id. 
of  marriage,  84. 

proved  by  copy,  id. 

admissible  to  prove  marriage,  id.  150.  460. 
alUer,  in  foreign  chapel,  151. 
or  in  dissenting  chapel,  id, 
books  of  Fleet,  Queen's  Bench,  and  May  Fair,  inadmiai- 
ble,  150. 

unless  as  declaration  of  the  parties,  id, 
evidence  of  time  of  marriage,  151. 
of  navy  office,  evidence  of  death  of  sailor,  146, 
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RcoinsK  '—'(eontintud) 
of  ship,  proof  of>  85. 
effect  of,  151. 
not  evidence  of  title,  236. 

RXOXSTBT  :  ^ 

of  bishop,  proper  repository  of  terrier,  86. 
and  of  sequestrator's  receipts  and  accounts,  87. 
Relation  : 

possession  by,  sufficient  to  support  trespass,  484. 

act  of  bankruptcy  by  lying  in  prison  twcnty'^one  days  has  no  relation 

to  first  day,  542. 
of  title  of  assignees  of  bankrupts,  550* 
Relxasjc  : 

of  interest,  instrument  need  not  be  produced  on  the  voir  dire,  107. 
effect  of,  3 &  4  Will.  4.  c.  42.,  when  equivalent  to,  111. 
witness  rendered  competent  by,  1 21 . 
from  drawer  to  acceptor  of  bill,  id. 

though  not  accepted,  id, 
from'one  of  several  plaintiffs,  sufficient,  1 22. 
from  costs,  by  attorney,  id, 
partner  or  part  owner,  id 
joint,  by  commoners,  with  one  stamp,  id.  155. 
aliter,  by  guardian,  122. 

or  residuary  legatee,  id, 
or  corporator  to  corporation,  id, 
stamp  on,  155,  156.  173. 

cannot  be  given  in  evidence  under  nan  auumptit,  327. 
when  not  a  discharge  of  co-contractor,  id, 
plea  o^  supported  by  covenant  not  to  sue,  id, 

aliter,  in  case  of  covenant  by  one  of  several  joint  creditors,  wher« 
action  by  all,  id. 
discharge  of  one  joint  and  several  debtor,  a  discharge  of  all,  id, 
when  a  defence  in  action  for  disturbance  of  way,  347. 
of  tenant  by  landlord,  no  defence  in  action  against  sheriff,  608. 
Remainder-ham  : 

incompetent  to  establish  preceding  estate  tail,  108.    - 

may  take  advantage,  as  privy,  of  judgment  for  another  remainder-man, 

134. 
admittance  of  tenant  for  life,  admittance  of  remainder-many  440. 
incompetent  witness  in  ejectment  for  the  land,  453. 

RXMANBT  : 

where  cause  made,  a  subpcena  must  be  resealed  and  reserved,  100. 
Rent: 

presumption  of  payment  of,  from  receipt  for  later  arrears,  20. 

of  quit  rent  to  lord  of  manor,  from  long  payment  of  small  unvaried 
rent,  22. 
receipt  of,  from  undertenant,  proof  of  use  and  occupation  by  receiver, 

198. 
when  tenant  liable  for  proportion  of,  199. 
wrongfully  paid,  when  recoverable,  294. 
interest  not  recoverable  on  formerly,  299. 
proof  of  rent  due  in  action  for  excessive  distress,  392. 

plaintiff"  cannot  recover,  unless  distress  excessive  with  reference  to 
real  rent,  393. 
expulsion  from  part  of  premises,  a  suspension  of  the  whole  rent,  395. 
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payment  of,  prima  facie  sufficient  to  charge  party  as  assignee  in  cotc« 

nant,  396. 
forbidding  plaintiflf^s  tenant  to  pay,  no  breach  of  eoveoant  ibr  quiet 

enjoyment,  400.  * 

eovenant  for  arrears  of,  may  be  Lcougfat  within  twenty  ycara^  40S. 
evidence  in  action  of  debt  for,  404. 
on  plea  of  non  demitit,  id. 
proof  of  demise,  id, 

title  of  plaintiff,  as  assignee  of  the  reveisioiit  id, 
Tariance  in  statement  of  demise,  405. 
in  statement  of  rent,  id, 
on  plea  of  nothing  in  arrear,  id. 

pr(H>f  of  pasrment,  id. 
defence^ 

that  debt  due  to  plaintiff  shall  go  in  larisftetion,  trf.  ^ 
when  sums  expended  in  repurs  may  be  given  in  evidence,  tdL 
compulsory  payment  of  charge  on  the  land,  id, 
statute  of  limitations,  id, 

must  be  on  special  plea,  id, 
evidence  in  action  of  debt  for  double  rent,  408.     See  Dombk  Bent, 
payment  of,  to  common  agent,  evidence  of  joint-title  in  ejectment,  413. 
payment  of,  under  error,  no  estoppel  in  ejectment,  418. 
payment  of,  a  proof  of  tenancy  from  year  to  year,  idL 
variation  in,  during  tenancy,  does  not  create  a  new  tenancy,  423. 
receipt  of,  evidence  ci  commencement  of  tenaaey,  4S4. 

waiver  of  notice  to  quit,  427. 
payment  of,  to  third  person,  where  a  forfeiture,  428. 
evidence  on  ejectment  tax  breach  of  condition  for  non-payment  oi^  429. 
acceptance  o^  when  a  waiver  of  forfeiture,  431. 
tendier  of;  prevents  accruing  of  forfeiture,  432. 
receipt  o^  by  ancestor,  evidence  of  seisin  in  fec^  433. 
meaning  of  word,  in  3  &  4  W.  4.  c.  27.  s.  2.  451* 
avowry  for,  in  replevin,  454. 
effect  of  tender  of,  on  distress,  458. 
RsMT  CHAaoE: 

ejectment  for,  480. 
to  whom  made,  id. 
Rbtairs  : 

liability  to,  ratione  tenune,  not  ptoveable  by  reputation,  28. 
want  of,  a  good  defence  in  action  for  use  and  occupation,  202. 
of  ship,'  gooids  sold  to  defray,  not  loss  by  perils  of  the  seas,  240. 

liability  for,  285.      See  Ship, 
of  fences,  who  is  liable  for»  336.  485. 

of  pew,  done  by  owner  of  bouse,  evidence  of  annexation,  349. 
proof  of  breach  of  covenant  to  repair,  398.     See  QwenanL 
when  the  defendant  in  debt  for  rent  may  shew  repairs,  405. 
when  notice  to  repair  is  a  waiver  of  forfeiture  in  case  of  tHy^tnant  to 
.     repair,  431,  432. 
Replsvin  Bond  : 

attesting,  a  taxable  item,  256. 

in  action  against  sheriff  for  taking  insufficient  pledges,  when  exaeution 

of  need  hot  be  proved,  94.  615,  616. 
proof  of  insufficiency  of  sureties  (who  are  competent  witnesses),  616. 
Rcpxivih:  . 

right  of  beginning  in,  177.  454. 
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recovery  in,  a  defence  in  action  for  excessive  distress  for  same 
taking,  394.,  ted  quare, 
evidence  on  non  eept'A  or  cepit  alio  loco,  454. 

found  for  defendant,  does  not  entitle  him  to  return,  id. 
wrongful  taking,  wherever  the  goods  are  found,  id. 
place  material,  id. 
cepit  alio  loco,  when  proper,  id. 
property  in  defendant  or  stranger,  id. 
avowry,  id. 

objeet  of,  id. 

avowry  for  rent,  id. 

inquiry  under  17  Car.  2.  c.  7.  s.  ?.,  id.,  455. 

avowant  must  prove  rent  in  arrear  and  value  of  goods,  455. 
fraudulent  removal,  id.  ^ 

must  be  specially  pleaded,  id, 
rent  must  be  due  at  time  of,  id. 
need  not  be  secret,  id. 
evidence  on  plea  of  non  demisit,  or  non  tenuity  id. 
proof  of  demise,  id. 

agreement  for  lease  insufficient,  id 

unless  occupation  or  payment  of  rent,  id. 
variance  in  terms  of  tenancy,  id. 
under  avowry  for  double,  defendant  cannot  recover  single  rent, 

456. 
amendment  permitted  at  Nisi  Prius,  id, 
plaintiff  cannot  dispute  his  landlord*s  title,  id. 

unless  he  came  in  under  another,  and  paid  rent  in  mistake^  id. 
but  he  may  show  the  title  expired,  id.,  457. 
variance  in  time  of  holding  immaterial,  457. 
evidence  on  plea  of  riens  in  arrear,  id. 
»       demise  admitted,  id. 

,  all  the  rent  must  be  shown  to  be  paid,  id. 
payment  to  superior  landlord  under  threat  of  distress,  good,  id. 

though  superior  landlord  has  allowed  time,  icL 
payment  to  mortgagee,  good,  id. 

qtuBTCf  as  to  collateral  payment  by  tenant  though  stipulated  for 
by  lease,  id  •       ^ 

non  tenuit  and  riens  in  arrear,  former  found  for  plaintiff,  jury  dia- 
charged  as.  to  latter,  id. 
evidence  on  traverse  of  being  bailifT,  id. 

evidence  where  defendant  avows  taking  cattle,  damage  feasant,  458. 
evidence  on  plea  of  tender,  id. 
damages,  id. 

competency  of  witnesses,  id.     See  Witneta.  ^ 

judgment  in  the  detinet,  for  plaintiff,  vests  property  in  the  goods  m 

defendant,  507. 
not  an  action  within  94  Geo.  2.  c.  44.,  569. 

evidence  in  action  against  sheriff,  for -taking  insufficient  pledges  in,  615. 
S2e  Sheriff. 
RirLT : 

right  of,  174.  179.     See  Practise. 
Rkputation  :   See  Hearsay. 
j^EPUTKD  Ownership  : 

6  Oeo:  4.  c.  16.  8.  72.,  551. 

what  kind  of  property  is  within  the  statute,  id. 
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what  possession  is  suflBcient  within  the  statute,  552. 

evidence  of  reputation  admissible,  id, 

evidence  of  **  at  the  time  he  becomes  bankrupt,**  id, 

goods  which  come  to  his  possession  after  act  of  bankrupteyp 

not  within  statute,  id. 
nor  if  taken  out  of  his  possession  before  act  of  bankniptej,  lA 

aiiter,  if  on  same  day,  id 
demand  by  owner  before  act  of  bankruptcy,  sufficient  to  take 
goods  out  of  order  and  disposition,  t^,  553. 
evidence  of,  *'  by  consent  and  permission  of  the  true  owner,*'  55S. 
property  of  infants  not  within  statute,  id, 
nor    stock    transferred  by  accountant-general  into  name  of 

mortgagor  without  privity  of  mortgagee,  id, 
nor  goods  of  wife  when  former  wife  living,  id 
unless  she  knew  of  former  marriage,  id, 
'<  true  owner"  means  legal  owner,  id 
evidence  of,  "  have  in  bis  possession,  order  or  disposition,'*  id 
possession  of  servant,  possession  of  master,  id 
money  in  hands  of  carrier,  property  unaltered,  id 
possession  of  pawnee  not  possession  of  bankrupt  pawner,-  idL 
goods  left  in  vendor's  possession,  td^ 
wine  left  in  bankrupt's  cellar,  itL 
transfer  of  sugar  warrants,  id,  554. 
symbolical  delivery,  takes  case  out  of  statute,  554. 
when  change  of  ownership  not  notorious,  id 
furniture  left  to  be  enjoyed  with  bouse,  id 
evidence  of,  goods  sent  on  sale  or  return,  id, 
evidence  of,  goods  belonging  to  feme  covert,  55S, 
evidence  of,  in  case  of  partners,  id 
evidence  of,  ships,  id 
evidence  of,  debts,  &c.,  id. 
evidence  of,  fixtures,  556, 
goods  in  bankrupt's  possession  as  executor  will  not  pass  to  assignee^ 
id. 

uor  goods  in  his  possession  as  factor,  557. 
nor  goods  in  his  possession  for  a  particular  purpose,  id 
nor  goods  in  his  possession  as  trustee,  558. 
Rxqukst: 

act  to  be  done  on,  not  proved  by  evidence  to  do  it  on  a  certain  day, 

61. 
proof  of,  in  action  for  money  paid,  9.SS, 
cause  of  action  arising  on,  when  statute  of  limitations  begins  to  niii,S18, 

RSSALK  : 

ot  goods,  no  defence  in  action  for  not  accepting  goods,  267. 
RxsciKDiKO  OP  Contract: 

by  purchaser  of  real  property,  193. 

when  purchaser  of  horse  with  warranty  may  rescind  contract,  248, 

divesting  of  property  by,  505. 
Residuart  Lxgatek: 

when  incompetent  witness,  106.  113. 

not  rendered  competent  by  releasing  his  claim  to  the  debt  sued  for, 
122. 
Rksolu.tion  : 

of  company  to  employ  A.,  admissible  against  them  though  unstanped^ 
159,  160. 
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of  attorney,  how  proved,  255. 

of  servant,  proved  by  service,  262. 

by  executor,  583. 

cannot  be  by  executor  (2e  ton  tort,  id, 

one  of  two  executors  may  retain  for  his  own  debt  from  balance  due 
from  both,  id. 
Rktuek  : 

of  sale  of  corn  under  1  &  2  Geo.  4.  c.  87.  not  conclusive  evidence  of 

parties  to  whom  corn  delivered,  148. 
of  sherifl^  prima  fade  evidence  of  fitcts  therein  stated,  388. 
evidence  in  action  against  sheriff*  for  a  false  return,  609.  617.     See 

Sheriff. 
of  eepi  eorpua,  evidence  against  shcrifTin  action  for  escape,  61 1. 
RsvKNira  Orricxas : 
extortion  by,  295. 

evidence  in  actions  against,  572.     See  Customs, 
RivsasiON : 

absolute  sale  of,  not  qualified  by  proof  of  parol  agreement  to  apportion 

the  accruing  rent,  1 2. 
action  for  injury  to,  334.  484. 
when  assets  by  descent,  586. 
Revxesionir  : 

verdict  for  or  against  lessee,  where  evidence  for  or  against,  134. 

not  bound  by  judgment  against  tenant  for  life,  id, 

may  sue  in  case  for  nuisance  injurious  to  reversion,  334. 

though  the  nuisance  may  be  easily  removed,  ul. 
may  sue  for  obstruction  of  light  and  air,  337. 

not  bound  by  right  of  way,  enjoyed  for  twenty  yean  over  land  in  pos- 
session of  lessee,  345. 
may  sue  for  damage  done  by  creation  of  waterspout  on  contiguous 

premises,  349. 
title  of  cannot  be  disputed  by  tenant  who  has  paid  rent  to  tenant  for 

liie,  417. 
cannot  have  trespass,  q.  c.  f,,  before  entry,  484. 
may  sue  hundred  under  7  &  8  Geo.  4.  c.  31.,  589.  591. 
Revocation  : 

of  probate,  proved  by  entry  in  book  of  Prerogative  Court,  81. 
of  will,  by  subsequent  will  under  statute  of  frauds,  437. 
intention  to  revoke  must  be  clear,  id* 
by  other  writing,  id 
by  cancelling,  &c  ,  438. 

act  must  be  done  with  the  intention  of  revoking,  id» 
by  implication,  id. 

by  subsequent  inconsistent  disposition,  id, 
by  alteration  of  seisin  of  testator,  id, 
by  change  of  circumstances,  id, 
under  7  W.  4.  and  1  Vie.  c.  26.  tdL,  439. 
Rums  iir  AaaxAa: 

evidence  under  plea  of,  in  replevin,  457.     See  RtpUvitu  ' 
Rum  Fia  Dcscint: 

evidence  on  plea  of,  585.     See  Har, 
Rnro: 

evidence  in  matters  of  pedigree,  26 
Rioar  io  bkoik  ;     See  iVodiee. 
Riot  :     See  Hwsdrtdor§m 
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Risk: 

inception  of,  SSS7.     See  Insurance, 
Ritkk: 

public,  navigable,  presumption  of,  20. 

acts  of  ownership  over  part,  admissible  to  prove  right  to  the  vhole, 

54. 
presumption  of  ownership  of,  484. 
RoAaiNG : 

when  an  unsoundness,  251. 
UuLB  OF  Court: 
proof  o^  76. 
•    under  hand  of  proper  officer,  sufficient,  id. 
copy  printed  by  order  of  court  sufficient,  id. 
is  not  a  record,  id, 
effiMSt  of,  1S8. 

ni$i,  allegation  of  fact  in,  not  evidence  thereof  for  party  by  whom  ob- 
tained, id. 
making  judge's  order  rule  of  court,  evidence  of  order,  id. 
made  on  motion  of  counsel,  evidence  of  their  attendance  in  eourt,  id. 
when  evidence  of  submission  to  award,  254. 


SACaAMBNT  : 

presumption  of  having  taken*  25. 
Sailor: 

death  of,  proved  by  register  of  Kavy  Office,  14<». 
or  by  books  of  Sick  and  Hurt  Office,  t^. 

taken  ill  on  voyage  may  recover  wages,  26S. 
«Sa&k  or  Retubiv  : 

goods  in  possession  of  bankrupt  on,  554. 

S^LVAGB  : 

may  be  given  in  evidence,  though  not  speci6cally  averred,  944. 
how  proved,  id. 
Sampls  : 

goods  not  acdbrding  to,  when  a  defence,  267. 

when  aoeeptance  of,  an  acceptance  wiUiin  atat  of  ftands,  S8i.     See 
Frauds,  Statute  of. 
Satisfaction  :  See  Accord  and  Satisfaetion, 

a  defence  in  actions  on  bills  of  exchange,  228. 

must  be  specially  pleaded,  id. 
judgment  against  subsequent  petty,  no  satisftction,  id, 

nor  taking  acceptor  in  execution,  id. 
composition,  satisftotion,  id, 

taking  another  bill,  when  satisfiwtion,  or  oollaterat  seeurity,  id, 
as  to  one  partner,  satisfaction  to  all«  id> 
on  plea  of,  note  need  not  be.  produced,  id, 

SCHOOLMASTKR  : 

judgment  agmst,  Evidence  against  his  fruedetBor,  1S4. 
sentence  of  removal  oC,  conclusive,  144. 
not  a  trader  within  the  bankrupt  Uw,  530. 
Sctkntkr  : 

in  action  on  warranty  of  goods,  iieed  not  be  piovedi  52. 
proof  o^  in  action  for  damage  by  animals,  365* 

in  case  for  deceit,  when  unnecessaiy,  S66« 
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SciucsT : 

effect  of  use  of,  58* 
Scotch  Physician  : 

not  authorised  to  practise  as  an  apothooary,  S60. 

SOOTLAND  : 

law  o^  not  judicially  noticed,  52, 
proof  of  marriage  in,  461. 
ScBiVKNKa : 

if  also  attorney,  privileged  as  to  confidential  communioations,  1S3. 
a  trader  within  the  bankrupt  law,  5S9. 
Seal: 

of  courts  of  record,  need  not  be  proved,  73. 

of  foreign  court,  must  be  proved  to  be  genuine,  83. 

must  be  used  to  authenticate  records,  id, 

Uiough  too  much  worn  to  make  impression,  id. 
of  Qorpocation.     Sea  Corporation, 
of  Superior  courts,  need  not  be  proved,  81. 
sealing  of  deed,  bow  proved,  90,  91. 

of  will  of  lands,  without  signing,  inauflScient  esiecution  under  stat. 
of  frauds,  96. 
Ibrgery  of^  proved  by  persons  of  skill,  ISO. 
of  ordinary,  may  be  proved  to  be  forged,  143. 

of  Apothecaries'  Company,  must  be  proved  in  action  by  apothecary,  261. 
of  sheriff,  proves  validity  of  assignment  of  bailbond,  404. 

SXAKCH : 

what  suflScient  to  let  in  parol  evidence,  4,  5. 

SXA  WOKTHIMSSS  : 

ship  builders  not  present  at  survey  may  be  called  to  prove,  131.  239. 
what  amounts  to,  236,  239. 

owner  not  competent  to  prove,  in  action  on  policy  on  goods,  347. 
Skcowdabt  Eviokncx: 

what  is  to  be  considered  primary,  and  what  secondary  cvidt^nce,  3.     Sec 

Primary  Evidence. 
what  ground  must  be  laid  for  introduction  of,  4. 
in  case  of  deeds,  id. 

of  instrument  in  possession  of  opposite  party,  id, 
of  letter  filed  in  Court  of  Chancery,  id. 
where  attorney  refuses  to  produce  document,  id, 
proof  of  loss,  id, 

what  degree  of  diligence  must  be  used  in  search,  id, 
MS.  published  in  newspaper,  id, 
licctioe  to  trade,  id, 
policy  of  insurance,  id, 
indenture  of  apprenticeship,  id,,  5, 
where  loss  or  destruction  prolmble>  slight  evidence  sufficient,  5. 
what  shall  be  presumption  of  destruction,  id, 
objection  for  want  of  due  search  must  be  distinctly  made  at 
trial,  itL 
inadmissible  without  notice  to  produce,  id.     See  Noti^  to  produce, 
what  sufficient,  9* 

counterparts  or  examined  copies  of  deeds,  id, 

copy  of  a  copy,  insufficient,  id, 

old  copy  of  ancient  deed,  10. 

copy  of  registered  memorial,  id, 

copies  and  entries  of  letters,  id, 

copy  by  eopying  maehinc^  insufficient  without  notice,  id. 
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entry  of  aflSdavit  in  register  book  of  Custom  House,  10. 

writ  after  return,  u£,  75. 

where  two  parts  of  agreement,  unstamped  part  secondary  eTideoce  of 

stamped  part,  10. 
old  ledger  or  chart  ulary,  of  endowment  of  Ticarage,  ut,  11. 
ordinary's  regbter,  of  will,  11. 

counterpart  of  assignment  under  commission  of  bankrupt,  id. 
of  a  document,  may  be  given,  if  counsel  for  the  other  party  state  a  fiict 
from  which  the  possession,  of  the  document  by  his  dient  may  be  pre- 
sumed, 44. 
of  notice  of  dishonour,  where  it  may  be  given,  ^6* 
of  notice  to  quit,  when  admissible,  422. 
of  warrant,  when  admissible,  602. 
SicuaiTT : 

person  giving,  and  called  on  to  pay,  may  recover  from  principal  as  lor 

money  paid,  288. 
person  holding,  for  money  lent,  may  recover  for  money  lent,  [without 
tender  of  security,  290. 

SSDUCTIOK  : 

in  action  for,  admissions  of  coUuuon  by  defendant's  wife,  evidence  in 

aggravation,  44.  469. 
action  for,  467. 

evidence  of  service,  id 
what  sufficient,  id, 
action  maintainable,  though  daughter  of  age,  id, 

or  a  married  woman  living  separate,  tdL 
what  is  a  sufficient  residence  with  the  plaintiff,  id,  468. 
who  may  bring  the  action  in  loco  paretUiM,  468* 
damages— evidence  in  aggravation,  id, 

that  defendant  addressed  daughter  as  honourable  suitor,  id 
promise  of  marriage  by  defendant,  admissible,  tembie,  id, 
amount  of  surgeon's  bill  may  be  recovered,  469. 
aUter,  physician's  fees,  unless  actually  paid,  id 
evidence  of  character,  id,  55.     See  Charaettr. 

of  daughter's  good  character  only  admissible   in  answer  to 
general  evidence  on  other  side,  469. 
defence,  id 

effect  of  plea  of  Not  guilty,  id, 
plain tiff^s  misconduct,  id 
loose  character  of  daughter,  tdL 

dauffhter  not  bound  to  answer  whether  she  has  been  connected 
with  other  men,  id 
Satsiv : 

presumed,  in  case  of  ancient  recovery,  20. 

in  fee,  presumption  of,  by  possession  or  receipt  of  rent,  22.      See 

Pruump^cn, 
livery  of,  presumed  after  twenty  years,  25. 
proved  by  declarations  of  deceased  occupier,  35. 
of  Duke  of  Cornwall,  proved  by  caption  to  his  use,  1 38. 
proof  of,  in  ejectment  by  heir,  433. ,   See  Hdr» 

by  devisee,  439. 
by  guardian,  442. 
in  action  against  heir,  585. 
Suivaa  \ 

what  sufficient  to  give  tenant  a  rigjht  of  action  fi>r  esoeanTO  dtatreo^  S9S. 
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Skxtkxce  : 

of  Courts  of  Admiralty,  effect  of,  79.  142.     See  Admiralty, 
of  Ecclesiastical  courts,  79.  141.     See  EccTetiattieal  Qmrti, 
of  foreign  courts,  1 44.     See  Foreiffn  Cottrit, 
of  expulsion  or  deprivation  of  memlier  of  a  college,  conclusive,  id, 
of  removal  of  schoolmaster,  eonclusive,  id, 
SsFAaATiov: 

sentence  of,  a  merud  &c.,  admitted  without  proof  of  libel,  79. 

aHier,  decree  for  alimony,  80. 
effect  of,  as  to  liability  of  husband  for  debts  of  wife,  275.     See  JVife. 
does  not  render  wife  liable  t^feme  »ole,  305. 
whether  a  defence  in  action  for  adultery,  465. 
SEavAMT : 

declarations  of,  as  to  master^s  pedigree,  inadmissible,  27. 

when  admissible  against  master,  42. 
entries  by,  in  master's  books,  when  evidence,  35. 
negligence  of,  negligence  of  master,  64.  336.  352.  479. 
competency  of,  in  actions  for  negligence  by  or  against  master,  109.  111. 

115. 
general  competency  of,  111.     See  WUnets, 
agreement  for  hire  of,  exempt  from  stamp  duty,  157. 
of  horsedealer,  employed  to  sell,  has  authority  to  warrant,  250. 

his  declarations  at  time  of  sale,  admissible,  id.,  41. 
assumpsit  for  wages,  262. 

retainer,  service  evidence  of,  id, 
general  hiring,  hiring  for  year,  id. 

if  servant  leaves  before  end  of  year,  a  forfeiture,  id, 
with  menial  servants,  custom  is,  a  month's  wages  or  warning, 
id. 

and  servant  being  dismissed,  only  entitled  to  month's 
wages,  id, 
but  may  recover  past  arrears  on  general  count,  id, 
clerks,  &c.,  entitled  to  year's  wages,  and  notice,  id, 
clerk  claiming  to  be  partner,  may  be  dismissed  forthwith  as 

clerk,  id, 
servant  paid  quarterly,  and  dismissed  before  end  of  quarter, 

allowed  to  recover  for  whole  quarter,  263. 
misconduct,  ground  of  dismissal  without  warning,  id, 
and  forfeiture  of  accruing  wages,  id, 

master  not  bound  to  assign  cause  at  time  of  dis- 
missal, id, 
bankruptcy  of  master  not  a  dissolution  of  the  contract,  id. 

not  sickness  of  servant,  id, 
disability  to  perform  service,  id, 

contract  determined  by  consent,  no  implied  contract  to  pay 
wages  pro  raid,  id, 
demand  of  goods  by,  in  action  for  not  delivering,  sufficient,  269. 
delivery  of  goods  to,  when  it  renders  roaster  liable,  278.  360.     See 

Ma$Ur, 
hiring  of,  on  Sunday,  good,  309. 
set-off,  in  action  for  wages,  328. 
tender  to,  when  good,  330,  331. 

master  liable  for  his  negligence,  but  not  for  his  wilful  act,  352.  487. 
publication  of  libel  by,  publication  by  master,  369. 
must  prove  express  malice  in  action  against  master  for  fidse  character 
375. 
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when  master  is  justified  in  giving  bad  eharader,  S78. 
senrice  of  notice  to  quit  on,  at  dwelling-house  of  tenant,  suffident,  426, 
evidence  in  action  for  seduction  ci,  467.     See  Sedmethm, 
licence  by,  when  a  sufficient  defence  in  trespass  q.e^/.t  499. 
liable  for  conversion  for  benefit  of  master,  518.  515. 
of  pawnbroker,  refusal  by,  to  deliver  goods,  a  conversion  by  master,  514. 
cannot  confer  lien  on  master's  goods  without  hu  consent,  519. 
possession  of,  possession  of  master,  as  to  reputed  owncnhip,  55S. 
examination  o(  before  justice,  in  action  against  hundredor%  591. 
Sertick  : 

of  notice  to  produce,  8,  9. 
of  attorney's  bill,  257. 
of  notice  to  quit,  426.     See  NoUee  to  quit 
of  declaration  in  ^ectment  under  4  Geo,  2.  e.  36.,  430. 
proof  of,  in  trespass  for  seduction,  467. 
of  demand  of  payment  for  goods,  514. 
of  notice  of  action,  on  justice,  596. 
Sbssioms  : 

minute  book  of,  when  evidence,  7S. 
Set-off  t 

to  set-oflT  an  attorney*s  bill,  it  need  not  be  delivered  a  month,  under 
2  Geo.  2.  c.  S3.,  258. 
but  it  must  be  delivered  in  time  to  be  taxed,  id, 
must  be  specially  pleaded,  327.  563. 
plea  of,  not  divisible,  258. 

if  pleaded  with  other  pleas,  id. 
.  effect  of  replication  to,  id. 
when  defendant  has 'been  obliged  to  finish  work  which  plaintiff 

contracted  to  do,  328. 
in  reduction  of  damages,  id 
only  necessary  when  tiiere  are  cross  demands,  t^ 
evidence  where  bond  is  pleaded  by  way  of,  »dL 
where  set-off  pleaded,  plaintiff  need  not  prove  the  whole  of  his  account 

at' first,  id 
eflRect  of  allowance  of,  on  plaintiff's  partieulart  id 
variance  in  particular  o(^  id 
nature  of,  and  of  the  debts  against  which  it  is  set-off^  id 

in  case  of  bond  debt,  the  plea  must  shew  how  mnch  is  doe  on 

either  side,  id 
demand  must  be  liquidated,  id 

stipulated  liquidated  damages  for  non-performance  of  contract 

may  be  set  off.  329. 
judgment  may  be  set  off^  id 
debt  must  be  due,  id. 

and  not  barred  by  the  stat.  of  limitations,  id 
debt  against  whidi,  roust  be  liquidaM>  id 
demands  must  be  mutual,  and  due  in  same  right,  id 
in  case  of  bankruptcy,  idL,  563. 
in  case  of  executors,  329. 

in  case  of  factors  and  agents,  id.     See  Faetor^  Broker, 
SivxRAL  Defend  A  irrs: 

course  of  proceedings  when  defendants  defend  severally*  180i 
Sewers  : 

commissioners  of,  cannot  maintain  tres^tm  q.€.f»f  48a»  483. 
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SnuAL  Imtkkcoursk: 

rules  as  to  presumption  of,  435. 
SHKRirr : 

notice  to  produce  writ,  delivered  to  under-sheriff,  sufficient,  7. 
exemption  firom  public  duty,  not  provable  by  reputation,  28. 
admissions  of  party  who  has  indemnified,  evidence  ag^ainst,  41. 
admissions  of  under-sheriflf  or  bailiff,  when  evidence  against,  42.  603. 
recitals  in  bill  of  sale  evidence  against,  47,  48. 
precept  of,  for  election  of  burgess,  bow  proved,  73. 
in  trover  against,  officer  who  made  the  levy  incompetent  against  de- 
fendant, 109. 

aJiter,  his  assistant,  id, 
inquisition  as  to  property  by,  not  evidence  against,  138. 
liable  to  action  for  money  had  and  received,  for  improper  fee,  2?95. 
return  on  writ,  primd  facie  evidence  of  facts  therein  stated,  388. 
seal  of,  sufficient  to  prove  validity  of  assignment  of  bail-bond,  404. 
not  a  credible  witness  to  assignment  of  bail-bond,  id, 
sale  by,  without  written  assignment,  passes  no  property,  442.  • 
not  liable  in  trespass  for  irregular  act  of  bailiff  under  judgment  ob- 
tained in  (»unty  court,  476. 
liable  in  trover  for  ffoods  sold  unnecessarily,  or  after  tender,  507. 
who  has  taken  goods  in  execution,  may  maintain  trover,  508. 
liable  in  trover  for  selling  goods  of  bankrupt  after  act  of  bankruptcy 

before  2  &  3  Vic.  c.  99.,  551. 
evidence  in  action  against,  for  taking  plaintiff's  goods,  601. 

liable  in  trover  for  taking  goods  after  secret  act  of  bankruptcy,  id» 
when  liable  in  such  case,  in  action  for  money  had  and  re- 
ceived, id. 
liable  in  trespass  for  taking  goods  under  Ji,  fa.  after  notice  of 

writ  of  error,  602. 
proof  of  property,  id. 
proof  of  the  taking,  &c  ,  id, 

connexion  between  sheriff  and  bailiff,  id. 
admissions  by  under-sheriff  or  bailiff,  603. 
defence,  604. 

fraudulent  assignment,  id,  ^ 

proof  of  assignment  being  fraudulent,  id, 

continuing  possession,  primA  facie  evidence  of  fraud, 

id, 
want  of  transfer  of  possession  may  be  explained,  id. 
transfer  of  part  of  efiects  for  benefit  of  creditors, 

good,  605. 
declarations  of  assignor,  at  time  of  assignment,  ad- 
missible, id, 
damages,  606. 
evidence  in  action  against,  for  taking  the  goods  of  a  tenant  in  execution 
without  pajlihg  a  year*s  rent,  «£. 
Stat.  8  Anne,  c.  14.  s.  1.,  id, 
proof  of  the  demise,  id, 
cli  the  tenancy,  id, 
of  the  levy,  607. 
of  notice,  id, 
removal  of  the  goods,  id, 

guare,  whether  they  need  be  dittrainaUe  goods,  id, 
value  of  the  goods,  id, 
defence,  606. 
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endance  in  action  for  not  paying  over  money  leriedi  60S, 
proof  of  writ  of  execution,  id. 
proof  of  connexion  between  sheriff  and  bailiflT,  id, 
sheriff  may  deduct  his  poundage,  id. 
evidence  in  action  against,  for  not  arresting  a  debtor  on  mesne  proceK, 
and  fidae  return,  609. 
proof  of  the  debt,  id, 
proof  of  issuing  of  process,  id. 
proof  of  deftndant*s  breach  of  duty,  id* 
damages,  id, 
defence,  610. 
eridenee  in  action  for  escape  on  mesne  process,  id. 
proof  of  debt  due  from  party,  arrested,  id. 

debt  stated  in  declaration  must  be  proved,  id. 
*  but  not  the  exact  amount,  id, 

by  same  evidence  as  against  debtor  himself^  id. 
evidence  of  issuing  and  delivery  of  process  to  sheriff^  id, 

delivery  to  country  riieriflTs  deputy  in  London,  delivery  to 

sheriff,  id. 
affidavit  to  hold  to  bail,  when  necessary  to  be  proved,  id 
variance  between  process  stated  and  proved,  ul,  611. 
evidence  of  the  arrest,  611. 
evidence  of  ^e  escape,  id. 

admission  of  under-sherifl^  id,  " 

damages,  id. 
defence,  613. 
evidence  in  action  for  escape  in  execution,  id. 
$8c6  Vic.  c98.  s.31.,  id. 
proof  of  arrest,  id. 

asugnment  of  prisoner  by  former  sheriff,  613. 
proof  of  escape,  id, 

from  custody  of  sheriff^s  officer,  id, 

of  bailiff  of  liberty,  id. 
plaintiff  not  estopped  by  return  of  eqn  corpus,  id.,  614. 
liberating  prisoner  by  mistake,  an  escape,  614. 
under  count  for  voluntary,  plaintiff  may  prove  ft  n^ligent 

escape,  id. 
stat  8  &  9  W.  S.  c.  97.,  as  to  shewing  prisonen,  id. 
damages,  id. 
defence,  id. 

Not  guilty,  proper  plea  when  breach  of  duty  denied,  id. 
retaking  on  fresh  pursuit  cannot  be  given  in  evidence  under  iitZ 

debet,  id 
on  plea  of  No  escape,  defendant  cannot  shew  no  arrest,  id.,  615. 
fire,  or  the  king's  enemies,  an  excuse,  615.  ' 
80  fraud  in  the  party  interested  in  the  judgment,  id. 
that  judgment  or  writ  was  void,  but  not  that  it  was  erroneous^  id. 
discharge  by  order  of  insolvent  court,  id. 
evidence  in  action  for  taking  insufficient  pledges  in  replevin,  id, 
proof  of  the  replevying,  id, 
proof  of  proceedings  in  replevin,  id 
proof  of  the  bond,  id. 

proof  of  the  insufficiency  of  the  sureties,  616. 
damages,  id, 
•ridenoe  in  action  for  not  levying,  and  for  felse  return,  617. 
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Sbeuwf  —  (eontiniud) 

evidence  to  disproTe  the  returo,  617. 
defence,  id, 

bankruptcy,  id. 

effect  of  plea  of  Not  guilty,  618. 
where  return  of  nulla  boma  proper,  id, 
fraud  in  judgment,  id, 
pa}*ment  to  landlord,  id, 
judgment  yoid,  id, 

inquisition  as  to  property,  inadmissiblcy  619. 
damages,  id. 

competency  of  witnesses,  td. 
evidence  in  action  for  extortion,  id,  620. 
SHKMrr*s  OrpicKa: 

return  by,  of  arrest,  not  evidence  of  place  of  arrest,  37* 

when  incompetent,  in  action  against  sberifl*,  109. 

assistant  of,  competent  for  sheriff^  id.,  1 10. 

detaining  person  under  one  of  two  writs,  though  entitled  to  discharge 

under  the  other,  liable  to  trespass,  477. 
notice  to,  of  act  of  bankruptcy,  not  notice  to  creditor  under  whose 

^.  fa.  he  is  in  possession,  562. 
declarations  of,  603,  604.  617. 
Sbit: 

register  of.     See  Regitter. 

proof  of  seaworthiness  of,  131.  SS8.     See  Ifarramiy, 
captain  of,  proved  by  book  at  Lloyd's,  147. 

entry  'of  side  of,  in  register  of  Custom  House,  not  evidence  of  owner- 
ship, id. 
bill  of  sale  of,  exempt  from  stamp,  1 65. 
extension  of  time  cf  sailing  ot,  does  not  render  fresh  stamp'ne^easary 

on  policy  of  insurance,  169. 
proof  of  interest  in,  235.     See  Intwramet, 
presumption  of  loss  of  missing  ship,  241. 
stranding  of,  what  amounts  to,  242,  243. 
repairs  of,  liability  for,  285. 

registered  ownership,  prirndfadt  proof,  id, 
but  may  be  rebutted,  id, 
true  question,  **  upon  whose  credit?**  id. 
purchaser  under  void  conveyance  not  liable,  unless  eredit  be 

given  to  him,  286. 
mortgagee  not  liable,  id. 
part  owner  not  necessarily  partner,  id. 
n<^gligence  in  damage  to,  354. 
purchaser  of,  under  defective  title,  may  maintain  trover  for,  on  grounc 

of  possession,  509. 
owner  o^  jnimd  faeie  owner  of  cargo,  id, 

when  it  passes  to  assignees  under  6  Otti^.  4.  c.  1 6.  s.  72.,  as  to  reputed 
ownership,  555. 
Halt  BuiLDEJi : 

opinion  of,  admissible  as  to  seaworthiness  of  ship,  239. 
Sbit  BaoKia : 

a  trader  within  6  Geo.  4.  c.  16.  s.  6.»  531. 
SHir*s  AancLxs: 

secondary  evidence  of,  admissible  without  notice  to  produce,  6* 
SBiruiiT : 

of  goods,  how  proved,  237.     See  /luannce. 
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Ship  Ownxe  : 

admission  by  one,  not  eridenee  against  another,  43. 

incompetent  to  prove  seaworthiness  in  action  on  policy  of  goodsr  109. 

cannot  commit  barratry,  243. 

when  liable  for  repairs,  285.     See  Skip. 

part  owner  not  necetsarily  a  partner,  286. 

liable  for  money  advanced  to  captain,  289. 
SHirwRioHT : 

has  a  particular  liftn  on  ship  for  repairs,  518. 
Shop: 

action  against  hundred  for  demolition  of,  587. 
Shop  Book  : 

of  tradesman,  when  admissible,  36. 
Shopman  : 

deceased,  entries  by,  admissible,  36.  See  Htant^, 

declarations  of,  when  evidence  against  roaster,  42. 
Shobt-hand  Writer's  Notxs: 

of  proceedings  at  trial,  when  evidence^  96. 
Sight.      See  BiU  of  Exchange. 

presentment  of  bills  payable  at,  212. 

SiGNATUES : 

of  agreement  in  print,  sufficient  under  statute  of  frauds^  18Sl 

by  initials,  insufficient,  265. 
Skill  : 

on  questions  of,  collateral  facts  admissible*  53. 

so  opinion  of  witnesses,  131 .     See  WitnnM, 
Slakima.      See  DefamaHon, 
Smuggling  : 

by  captain  of  ship,  evidence  o(  barratry,  242. 

will  support  a  commission  of  bankrupt,  531. 
Soil  and  Frekhold: 

cannot  be  given  in  evidence  in  trespass  q,  o.  f.  under  general  issue. 
490. 

plea  of,  id.     See  Liberum  T^tnementum. 
Son  Assault  Demesne: 

evidence  under  plea  of,  471. 
Special  Accbptancr  of  Bill.      See  Aecepianoe  of  BiiXL 

effect  of,  205, 206. 

presentment  in  case  of,  21 3»  214. 
Special  Case: 

signed  by  counsel  on  both  sides,  evidence  of  facts  therein  stated,  44. 
Special  Contract: 

on  record,  admitted  by  payment  into  court,  45. 

when  necessary  to  declare  on,  283,  284. 

mode  of  charging  when  departed  from,  284. 
Special  Damage  : 

evidence  tending  to  increase  or  diminish,  admissible,  though  not  in« 
volved  in  the  i&sue,  54. 
as  of  defendant's  fortune  in  action  for  breach  of  promise,  id. 
aliter,  in  action  for  adultery,  id. 

or  for  malicious  prosecution,  id. 

must  be  stated  with  certainty,  id. 

when  not  stated,  evidence  of,  inadmissible,  id, 
unless  a  necessary  result,  S5. 

proof  of,  in  actions  for  defamation,  376. 

may  be  recovered  in  trover,  when,  525. 
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Special  Inoo&skuxmt: 

to  firm,  suing,  requires  proof  of  partnenhip,  211. 
Spi€Ial  Jury  : 

certificate  of  costs  of,  188. 

SrZCIAL    PaOPKRTT: 

sufficient  to  maintain  trover,  508. 
SnccxFic  Pe  aroRMA  N  CB : 

decreed,  though  property  mi  sdescribed,  192. 
Spkcxfjcation  : 

proof  of  enrolment  of,  350. 
SriRiTuous  Liquors  : 

sale  of  small  quantities  of,  illegal,  308.     See  locality. 
Splint  : 

when  an  unsoundness,  250. 
Spring  Gun:  ^ 

Uability  of  person  setting,  356. 
Stable  : 

action  against  hundred  for  demolition  of,  587. 

SrABLB-KRBPBR : 

when  liable  for  negligence  of  servants,  352,  353. 
has  not  a  particular  lien  on  horses  for  keep,  518,519. 
revivor  of  lien  of,  520. 
a  trader  within  the  bankrupt  laws,  530. 
Staob-Coach  Proprietors  : 

when  liable,  in  action  for  negligent  driving,  352. 
proof  of  ownership  of  stage  coach,  353. 
liable  as  common  carriers,  358. 
delivery  of  parcel  to  driver,  sufficient,  360. 
Stakbholdbr : 

action  for  money  had  and  received  against,  292.  295*      See  M&ney  had 

and  received. 
not  liable  to  pay  interest  on  sum  deposited,  299. 
Stamp: 

unstamped  part  of  agreement,  secondary  evidence  of  stamped  part,  10. 

presumption  of,  26. 

admitted  by  payment  into  court,  46. 

court  rolls  do  not  require,  81* 

unstamped  receipt  admissible  to  refresh  memory,  131. 

effect  of  want  of,  153. 

instrument  cannot  be  read  in  evidence,  id» 
though  lost  or  destroyed,  id, 
unless  ^tamp  can  be  presumed,  id.     See  Pretumptum. 

if  transaction  provable  by  other  legal   evidence,   such 
evidence  may  be  resorted  to,  id, 
if  plaintiff  makes  out  his  case  by  parol,  defendant   cannot 
defeat  him  by  producing  unstamped  paper,  154. 
unstamped  instrument,  when  evidence  for  collateral  purpose,  id. 
to  corroborate  testimony  of  witness  in  action  for  bribery,  id. 
to  establish  usury,  id. 

or  illegal  consideration  of  debt,  id. 
or  fraud,  id. 
to  refresh  memory,  id. 
to  prove  delivery  of  guarantee,  id. 
may  be  inspected  by  the  court,  to  see  whether  its  contents 

preclude  the  reception  of  parol  evidence^  ieU 
must  not  be  submitted  to  jury,  id. 
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Sta  VF  —  (eontinued) 

effect  of  subsequent  undamped   agreement  ytay'ing  former 
stamped,  154,  155. 
several  stamps,  and  several  contracts  with  one  stamp,  155. 
where  subject-matter  joint,  one  stamp  sufficient,  id," 
as  assignment  of  prize-money  of  several  aeamen,  si. 
agreement  to  subscribe  to  a  common  fiind,  sd 
•  agreement  of  reference  by  several  underwriters  on  one 
policy,  id, 
bond  by  several  obligors,  id, 
joint  agreement  by  three  persons  for  serrate  payment  by 

each,  id, 
release  by  several  commoners,  id, 

power  of  attorney  irom  members  of  Mutual  Insunmce 
Club,  id.  . 

qwnre,  in  case  of  release  to  two  witnesses*  id,,  156. 
several  documents  connected  by  reference,   one  stamp  suffidcnt, 
155. 
as  memorandum  appointing  B.,  added  to  agreement  ifipoint- 
ing  A.,  id, 
agreement  as  to  party's  own  good%  and  also  goods  of  self  and  part- 
ners, id. 
several  contracts  and  one  stamp*  stamp  only  applies  to  ooDtxaeC  on 
which  it  is  impressed,  id. 

if  doubtful,  paper  inadmissible,  id, 
several  admissions  of  corporators,  156. 
quantity  of  words,  how  calculated  where  there  is  a  rcfiereoceto  albnner 
agreement,  id. 

what  words  must  be  counted,  id. 
proper  denomination  of,  id, 

if  of  equal  or  greater  value,  sufficient,  id, 
time  of  affixing,  id. 

at  trial,  sufficient,  id. 
on  payment  of  penalty,  157. 
time  and  mode  of  objecting  to,  id, 
agreements,  tdL     See  j^^resmMte. 
appraisements,  160.     See  jlppraitemeni.         * 
awards,  id.,  100. 

banker's  drafts,  161.     See  Cheek. 
bills  of  exchange,  id.     See  £iB  of  Exchange, 
bills  of  sale  of  ships,  165. 
bills  of  lading,  id, 
bonds,  id.     See  Bwid. 
cognovit,  166. 
deeds,  id. 

foreign  instruments,  id. 
leases,  167.     See  Xeose 
policies  of  insurance,  169.     See  /asicraiioe. 
promissory  notes,  td.  • 

protests,  171. 
receipts,  id.     See  Beceipi, 
release,  173. 
surrender,  id, 

want  of,  a  good  defence  in  actions  on  bills  or  notes,  283. 
memorandum  waiving  warranty  in  policy,  does  not  require«  239. 
not  required  on  contract  of  marciage,  159.  853. 
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adjustment  on  policy,  does  not  require,  244. 

effect  of  giving  bill  on  ix^rong  stamp  for  goods,  S8S. 

carrier's  receipt,  if  carriage  not  above  20i„  does  not  require,  .359. 

want  of,  may  be  shewn  under  plea  of  non  ettfaeiwn,  395. 

of  probate,  how  fiir  prmd  facte  evidence  of  assets,  581. 
Statk  Documknts: 

effect  of,  132.     See  GaittU^  ParUamenL 

declaration  of  war  from  secretary  of  state*s  office,  133. 
articles  of  war,  id, 
tSfiAiM,  Mattkh&  or: 

must  not  be  disclosed,  124,  1 25. 
Statotb; 

misdescription  of,  65. 

how  proved,  72.     See  Parliameni. 
SiATnio  PaocaEDiMcs: 

rule  for,  evidence  of  termination  of  suit,  389. 
ofifer,  judge's  order,  ieU 
SnwAas: 

deceased,  declarations  of,  when  evidence,  33,  34.  146.     See  Jagraa|r.^^ 

of  manor,  handwriting  of,  to  copy  of  court  rolls,  when  it  must  be  prored, 

8a 

minute  of,  admissible  to  contradict  court  loU,  id. 

not  bound  to  produce  deeds  of  employer,  102, 

of  corporation,  may  give  verbal  notice  to  quit,  425. 

of  court  baron,  when  liable  in  trespass,  476. 
Stock: 

damages  in  action  for  not  replacing,  269. 

not  conudered  as  money,  288.  ^ 

not  recoverable  in  action  for  money  had  and  received,  291. 

contract  to  transfer,  at  future  day,  not  illegal,  308. 

within  6  Geo.  4.  c  16.  s.  72.,  as  to  reputed  owneiship,  551. 
SvoLBX  Goods: 

trover  for,  506. 
SlOLBV  NoTBs: 

property  in,  507. 
SxorrAOK  ix  TaAKsiru.    See  TVtmftlii,  Stoppage  in. 
StmAinuwo : 

what  amounts  to^  242. 
SrazR: 

local  situation  of,  not  Judicially  nodced,  59. 

dedication  of,  to  public,  23,  24.  493. 

owner  of  soil  of,  may  have  trespass  q,  e,f;  483. 
Sits: 

action  of  nuisance  for  erecting,  335. 
SvB-CoxraACToa : 

where  original  contractor  liable  for  negligence  ct,  S56»  357. 

Suucissiox  TO  AwAao: 

proof  of,  100.  254.     See  Award, 
SvEratVAi 

daeea  leeioM,  102. 

production  of  instrument  under,  mC.  • 
what  a  valid  excuse  for  not  obeying^  id, 

profesrional  confidence^  id,  ^  ^^ 

that  H  would  subject  party  to  a  criminal^ohMfge  «r  pcnttty, 

d. 
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injury  to  assignees  by  production  of  proceedingt  under  com. 
minion,  102." 

by  production  of  commission  enforced  in  action  tocvatfas;, 
td. 
that  the  deeds  required  are  the  title  deeds  of  tbe  party,  id, 
person  producing  instrument  need  not  be  sworn,  lOS. 

if  sworn  by  mistake,  not  liable  to  cross-examination,  id, 
ad  tegtificamduMt  100. 

must  be  personally  served,  id, 

when  to  be  served,  id. 

on  rtman^,  must  be  resealed  and  reserved,  id, 

reasonable  expenses  must  be  tendered,  101. 

SUBSTITUTSD    BlLL : 

notice  of  dishonour  o^  216. 
SirarxMAVT : 

cannot  maintain  mone^  paid  when  goods  are  aeised  by  superior  landlord, 

288. 
notice  to  quit  to,  by  lessor,  inoperative,  425. 
0-  or  to  relation  of,  though  addressed  to  original  lesace,  id, 

service  of,  on,  bad,  427.  * 

fiirccKssoA : 

in  office,  bound  by  judgment  against  predecessor,  134. 
SurraAMCE : 

way  by,  proof  o^  347. 
SurraANCE,  Tenant  by.    See  Tenant  by  Suffranct, 

SUGOBSTION  : 

of  breaches,  in  debt  on  bond,  evidence  under,  401.     See  B<md» 
Sum  :  ; 

variance  in  statement  of,  in  actions  on  bills  or  notes,  204. 

service  of  qgtiee  to  produce  on,  bad,  9. 

falling  on  particular  day  of  month,  noticed  judicially,  52* 

bill  stated  to  have  been  presented  on,  when  material,  205. 

bill  due  on,  to  be  presented  on  previous  day,  213. 

notice  of  dishonour  on,  217. 

on  following  day,  good,  id  ^ 

contracts  made  on,  when  illegal,  '.S09.     See  iUkgality, 
SurBassnsAs : 

must  be  proved,  in  action  for  maliciously  suing  out  commissioi^  ^90i 

not  alone  evidence  of  w^nt  of  firobable  cause,  391. 
SoacHAaox : 

of  common,  341. 
Subbtt: 

declarations  of  principal  inadmissible  in  action  against,  42. 

discharged  by  time  given  to  principal,  229.  >..    . 

action  for  money  paid  by,  .288.     See  Affa^  paid, 

in  replevin  bond,  incompetent  witnesses  for  plaintiff^  459. 

proof  of  insufficiency  of,  in  replevin  bond,  616. 

competent  witnesses  in  action  against  sheriff,  id, 
if  one  insufficient,  plaintiff  must  recover,  id, 
43iraoBOK : 

declarations  of,  as  to  time  of  child's  birth,  whan  admissibly  84« 

not  privileged  from  disclosing  confidential  communications,  124. 

asaumpsit  on  bill  of,  d61. 

whether  he  may  recover,  though  not  licensed  bj  the  CoUega^  id. 
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cannot  recover  if  he  practitesas  a  physician,  261. 

if  he  leaves  a  blank  for  his  fees,  bound  by  the  sum  defendant  pays 

into  court,  iW. 
may  sue  executors,  if  bill  not  sent  in  during  life  of  patient,  262. 
defence,  id. 

that  defendant  has  received  no  benefit  in  consequence  of 

plaintiflTs  want  of  skill,  id, 
fiilse  representationn,  id. 

that  operation,  if  successful,  would  have  been  useless,  tef. 
amount  of  his  bill,  though  not  paid,  may  be  recovered  in  trespass  for 
seduction,  469. 
SumrLUSAOB : 

need  not  be  proved,  where  the  whole  averment  may  be  rejected,  52. 
o/iVer,  if  part  lie  essential,  id. 

scienter,  in  action  on  warranty  of  goods,  need  not  be  proved,  id. 
or  that  subpoena  was  shewn  to  defbndant,  in  action  for  not 
obeying,  id. 

oA'fer,  terms  of  contract  specially  stated,  iefL 
SiraRBNDEA : 

possession  of  lease  by  lessor,  with  seals  cut  ofl^  no  presumption  o^  23. 
by  bankrupt,  does  not  preclude  him  from  disputing  the  commission,  or 

petitioning  for  enlargement  of  time,  40. 
and  admittance  to  copyholds,  proved  by  rough  draft,  80. 

by  manor  books,  tdL,  81.  146. 
of  term  of  years,  stamp  on,  ITS. 
by  operation  of  law,  in  accepting  new  tenant,  198. 
of  term,  when  presumed,  414.- 

of  copyhold,  to  use  of  will,  not  evidence  of  testator's  seisin,  439. 
presentment  of  admittance  on  court  rolls,  primary  evidence  of,  as  I)Q» 
tween  surrenderor  and  surrenderee,  id.,  440. 
Suavsr.     See  Terrier. 

of  manor,  when  admissible,  33. 
of  church  and  crown  lands,  admissible,  137. 
SuavsToa : 

admissions  of,  of  corporation,  evidence  agunst  them,  42. 
of  highways,  rendered  competent  by  statute,  116. 
what  remuneration  entitled  to,  286. 
SuavivoRSHip : 

of  plaintiff,  must  be  stated  in  actions  ex  contraetv^  58. 
aliter,  of  defendant,  id, 
Susncioir : 

arrest  upon,  when  l^al,  477. 

constable  when  liable,  567.  571. 

when  within  protection  of  24  Geo.  2.  o.  44.,  570. 
SntaoLicAL  DsLivBar: 

of  goods.     See  Frauds,  Siaiute  of. 
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Taii..     Sse  Tenant  in  TetiL 
Tailor  : 

when  be  may  reoover  for  elothss  supplied  to  infiuit*  31 U 

has  a  particular  lien,  518. 
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Taxation  : 

of  Pope  Nicholas,  admisriUe  to  prove  v^hm  of  benefices,  1S7. 
Tbkakct.     See  Ttnant,  Dtmiu. 

fcct  of,  may  be  proTed  by  parol,  though  there  be  «  loMe  in  wMam,  1, 
3,  3. 

a/i/er,  the  terms  of  the  holding,  197. 
holding  over  and  payment  of  rent,  conclusive  evidence  of,  199. 
proof  of,  in  action  for  excessive  dtstfcas,  S92.     See  JBMtsiJM  DUtrtu. 

in  ejectment,  418.     See  mtetmmU, 
proof  of  commencement  o£     See  Natim  ta  emit, 
Twaxt:  '^ 

in  possession,  competent  witness  for  reversioner,  1 14.  837. 

when  liable  in  use  and  occupation,  196. 

cannot  dispute  landlord's  title,  196.  412. 
unless  he  has  attorned  by  mistake^  197. 
but  may  shew  it  expired,  415. 

presumption  of  acceptance  of,  by  landlord,  199. 

becoming  bankrupt,  when  liable^  itL 

not  liable  in  money  paid,  where  goods  of  sub-tenant  are  »aed  by  a 
superior  landlord,  288. 

when  he  may  recover  rent  paid  to  wrong  landlord,  994. 

when  liable  in  debt  for  double  value.     See  JDoubU  Vytee, 

when  liable  in  debt  for  double  rent.     See  DmAk  IUmL 

declarations  of  deceased,  admissible  to  prove  seisin  of  lessor,  433. 

for  years,  possession  by,  is  actual  seisin  of  owner  of  inhcritflBce,  434. 

in  possession,  incompetent  to  support  landlord's  titles  459. 

holding  over,  may  maintoin  trespass;^,  c./.,  489, 

outgoing,  what  he  may  remove,  510. 
TfeMAVT  AT  Su  rr aancb: 

may  be  ejected  without  notice  to  quit,  429. 
TxNAMT  AT  Will: 

in  ejectment  against,  demise  must  be  laid  after  determination  cf  will, 
412. 

cannot  be  ejected  without  will  being  determined,  491.     See  ^ftttmemt 
ejectment  against,  when  barred  by  the  stat  of  limitationB,  459. 
trespass  q.  c./  by,  482. 
againsttf  by  tenor,  484. 
TxyAMT  IN  Common  : 

of  land,  pon-joinder  of,  as  defendant,  may  be  pleaded  in  abatement,  in 

tort,  62. 

as  plaintiff,  in  trespass, '490. 
non-joinder  €£,  may  be  pleaded  in  abatement  in  eovcnant,  896. 
eannoi  sue  jomtly  in  debt  for  double  valuer  where  theitt  has  been  no 

joint  demise^  406. 
must  make  several  demise  in  cgeetment,  41 3. 
fine  levied  by,  will  not  divest  his  co-tenant's  estate,  416. 
what  amounts  to  actual  ouster  of  co-tenant  by,  tdL 
possession  of  one,  not  the  possession  of  the  others,  447. 
separate  from  oomrneneement  of  tenancy,  452. 

cannot  receive  rent  due  to  co-tenant  after  notice  not  to  p«y  to  him,  458. 
where  parties  are  entitled  to  a  wall  as  tenants  in  oonnnon,  485. 
when  trespass  9.  e./  lies  against,  487. 
tenancy  in  common  of  defendant  with  plaintiff  or  third  penon,  when  • 

defence  in  trespass  q,  c./.,  49a 
that  plaintiff  is  tenant  in  oonnnon  with  tiuid  pmon,  id 
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trover  will  not  lie  by  one  egaintt  another,  515. 
unless  the  chattel  be  destroyed,  id, 
TxNAMT  IN  Tail: 

expectant  on  estate  for  life  without  impeachment  of  watte*  cannot  hxf% 
troYer  for  trees  cut  down  during  life  estate,  510. 
TxiTDSB : 

of  rtleaae,  to  or  by  interested  witness,  sufficient,  132. 

of  eouTeyance^  on  sale  of  real  property,  195. 

to  marry,  proof  o^  in  action  for  breach  of  promtie^  S5S. 

of  goods,  to  purchaser,  by  vendor,  266. 

of  money,  need  not  be  proved  in  action  for  not  defiTertng  goods,  269. 

plea  o(  SSO. 

operates  as  an  admission,  td. 
by  whom  it  must  be  made,  id, 

by  agent,  good,  id, 
to  whom,  id, 

to  clerk  in  the  habit  of  receiving  money,  good,  id, 
to  attorney  on  record,  id, 

to  person  at  his  office,  idL 
to  person  appearing  to  eondoet  plaintiiF't  business,  id, 
to  servant  at  plaintiflTk  house^  ut,  331. 
to  one  of  several  partners,  331. 
to  what  amount,  id, 

where  more  than  the  amount  is  tendered.  Id. 
where  there  are  several  demands,  id, 
to  one  of  several  partners,  for  Joint  and  severd  ddbt,  id, 
in  what  kind  of  money,  id, 

silver  not  good  for  more  than  40f.,  id, 

provincial  notes,  or  banker's  check,  good,  unless  objected  to,  id, 
bank  notes  good,  for  sum  above  5/.,  id, 
whether  the  money  must  be  actually  produced,  382. 

must  be  produced,  unless  creditor  dispenses  with  production,  id, 
what  amounts  to  waiver  of  production,  IdL 
moat  be  unconditional,  id. 

accompanied  with  counter-claim,  bad,  id, 

or  with  protest,  or  demand  of  receipt  in  lull,  333. 

unless  not  objected  to,  id, 
whether  eonditional  or  not,  a  question  for  tiie  jury,  IdL 
evidence  on  replication,  id, 

prior  or  subsequent  demand,  IdL 
plaintiff  may  be  nonsuited  after  plea  o^  183. 
proof  o^  unnecessary  in  action  against  earner  for  Mfusing  to  carry,  3601 
of  debt  and  costs,  by  defendant  in  custody  on  eo.  so.,  and  refosal  by 

plaintiff  to  give  diseharge,  evidence  of  malice,  391. 
after  tender  of  rent,  plaintiff  may  waive  tra^ass,  and  sue  for  exoeanw 

distress,  393. 
of  rent,  preventa  forfeiture^  432. 
of  amends,  before  distress,  makes  taking  of  eattia  damage  feamit 

wrongful,  458. 
eflfbet  of  lander  of  rent,  IdL 

before  distivss,  makes  taking  unlawftil,  id, 
befort  impoonding,  detention  nnlawAil,  IdL 

tenant  may  maintain  tre^Msa  for  aabsequent  removal  of  di»*' 
488. 
tdHBTf  nfter  impounding,  IdL 
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to  bulifi;  whether  good,  458. 
to  bis  deputy,  bad,  id. 

to  landlord,  or  his  bailiff,  id, 

of  money,  when  unnecessary,  in  case  of  lien,  520. 

of  amends,  by  justice,  under  24  Geo.  2.  c.  44.,  596.  600. 
Tkbm: 

beginning  and. end  of,  noticed  judicially,  51. 

of  years,  surrender  of,  when  presumed,  414.     See  Smrrmdtr, 

bonum  notdl/ile  whek«  the  lAnds  lies  577. 

TCKBUNI : 

proof  of,  in  action  for  disturbance  of  way,  346. 

in  action  against  carrier,  must  be  proved  as  laid,  359. 

ancient,  proof  of,  85. 

must  come  from  proper  repository,  id, 

proper  repository  o^  ecclesiastical  terriers,  t<2.,  86, 
Tkstator.      See  .£xecii<or. 

judgment  against,  binds  his  reprcsentatiTes,  1S4. 
Theatrb  : 

unlicensed,  money  expe&4ed  respecting  cannot  be  reoorered,  SOT. 
Thrkshino  Machine  : 

hundred  liable  for  destruction  of,  589* 
Timber.     See  Trees. 

agreement  for  purdiase  of,  needs  no  stamp,  158. 
owner  of  land  let  fur  years  may  have  trespau  for  timber  cut,  484. 
Time: 

variance  in  statement  of,  when  material,  66. 
in  debt  for  usury,  the  day  of  lending,  id, 
la  return  day  of  writ,  id, 
in  date  of  bill  of  exchange,  id, 
in  acceptanoe  of  bill,  id, 
in  indorsement  of  bill,  i^ 
in  trespass,  id* 
of  signing  judgment  not  proved  by  entry  in  day-book  «t  jiui^ment 

office,  74. 
giving,  to  principal,  diachargea  surety;  229.  ' 

Tithes  : 

payment  of,  by  parishioner,  evidence  against  him  of  plaintiflrs  title  to 
living,  40.  ' 

Title  : 

deeds,  party  not  bound  to  produce,  102. 

when  vendor  ikiust  be  prepared  to  make  out,  190. 

proof  oft  in  action  by  vendor  Vi  vendee  of  real  property,  id.  * 

defects  in,  192. 

suitable  defeots  sufficient,  id, 
questionable,  may  be  rejected,  id, 
vendor  of  lease  bound  to  produce  leasor's  title,  1 94^ 
:        inoof  of,  of  piaiotiflC  in  aasumpait  for  use  and  oceupatioo,  1961     ■ 

in  case  for  nuisance,  334. 
in  case  for  disturbance  of  common,  340i 
slander  ot,  383. 

proof  o^  of  plaintiff,  in  eovenant,  395; 
. .  of  .deftndant,  in  covenant,  idL 

of  plaintiff^  in  debt  for  rent,  404.  .  * 

general  proof  ci,  of  plaintiff,  in  tgeolment^  414.     See  MjtOmenL 


I 


i»i>X2C  809 

TiTLB—- (eonflfiuecf) 

of  defendant,  whether  proof  of,  admissible  in  trespass  7.  c,f,,  under  plea 

denying  plaintiflTs  property,  491. 
proof  of,  of  plaintiff,  in  trespa^^s  for  mesne  profits,  501. 
of  assignees,  5^5,  et  teq.     See  Astiyneeit  of  Bankrvptt, 
of  executors  and  administrators,  575. 

proved  by  reputation,  S8. 

by  old  table  of  tolb,  33. 
judgmenU  in  questions  of,  evidence  between  third  persons,  135. 
depositions  in   cause  between   third  persons  admissible   on-  qnestions 

of,  140. 
corporation  books  inadmissible  td  prove  right  to,  150.  .    \ 

illegal*  recoverable  in  action  for  money  liad  and  received,  295. 
when  mortgagee  of,  can  recover  in  ejectment,  441. 
collector  of,   sued  for   money  improperly  exacted,  when  entitled  to 
notice,  574. 
ToMBflrroNS :      • 

inscription  on,  evidence  of  age  of  party,  S7. 

TOMTINB : 

on  abandonment  of  project,  money  recoverable,  299. 
ToAT :  « 

variance  in,  63. 

in  parties,  id.     See  ParHn, 

no  variance,  to  prove  part  only  of  cause  of  action,  id. 

in  slander,  part  of  the  words,  id,  * 

unless  the  others  qualify  them,  id, 
in  case  for  disturbance  of  common,  tV. 
but  matter  of  contract  mast  be  proved  as  laid,  id. 
so  matter  of  description,  id. 
the  tort  muftt  be  rightly  described,  td. 

charge  of  tortious  conversion  will  not  sustain  an  imputation 

of  felony,  id. 
improper  stowing  of  anchor  will  support  count  for  unskilful 
steering,  id. 
when  remote,  and  not  proximate  cause  of  injury  is  stated,  IdL,  64« 
suflScient  to  state  legal  eflbet,  64. 

negligence  of  servant*  negligence  of  master,  id.  > 

waiver  of,  270. 

property  taken  by  wrong  does  not  vest  in  taker,  506. 
Town: 

local  situation  of,  not  judicially  noticed,  52. 
TaAnnro :  ' 

corporation  books  inadmissible  to  prove  exclusive  right  of,  150* 
sec  %  Stat.  6  Geo.  4.  c.  16.,  529,  tt  Beq. 
see.  10..sUt.  5  &  6  Vic  c.  122.,  530. 

evide^ice  of  trading  ceased  before  6  Oeou  4.  c.  16.,  will  nol  sup- 
port commission  issued  after,  id.. 
^  but  evidence  of  such  trading  admissible  to  profia  a  tradinir 

after  the  statute,  as  quo  aniwto  the  latter  acts  were  donc^ 
id.    . 
where  declarations  of  bankrupt  before  bankruptcy  admiasible  to 

prove  tmding,  id, 
what  persons  are  traders  within  6  Geo.  4.  o.  16.  c»  9.;  ML 
evidence  of  buying  and  telling  ncoesnry,  id. 
ftuoUum  immaterial,  id,  .     .  *     '  j 
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occasional  acts  not  a  trading,  5S0. 

proof  of  ceadng  to  be  a  trader,  531. 

executor  disposing  of  testator^  stock  not  aHrader,  id. 

illegal  trading  sufficient,  id, 

as  of  a  clergyman,  or  smuggler,  id, 
under  the  general  statement  of  **  buying  and  mSSng^  a 
mission,  any  trading  may  be  gi^en  in  eridenoe^  id. 
what  persons  are  within  the  particidar  words  of  S  Geo.  4,  c  1€L 
B.  6.,  id, 
TmAnrsK : 

has  a  particular  lien,  519. 
TftAXBRU,  SrorrAGB  in  : 

right  of  oonugnor  not  affected  by  usage  of  eamen,  517,  518. 

lien  of  bailee  of  goods  not  rerived  by,  580. 

▼endor  may  stop  t»  transitu  without  tendering  back  bill  to  roniigimr, 

520,521. 
erery  unpaid  vendor  entitled  to,  on  insolvency  of  vendee^  521. 

who  is  a  vendor  within  the  rule,  id, 
of  part,  does  not  re-vest  property  in  the  whole,  id. 
bow  pleaded,  id, 
stoppage  in  iranMitu — continuing  transituMf  id. 

oontinuing,  though  goods  have  arrived  at  intermediate  atagv^  i^ 
qwertf  where  consignee  goes  to  meet  goods,  mIL,  528. 
mere  demand  by  consignee  will  not  determins^  522. 
when  determined,  id 

actual  possession  by  consignee  unnecessary,  id, 
how  defeated  or  divested,  id, 

by  part  delivery,  when.  Id,  523. 
by  assignment  of  bill  of  lading,  528. 

must  be  bondjide,  and  for  valuable  oonnderation,  id, 
actual  indorsement  and  delivery  unnecessary,  524. 
by  transfer  in  books  of  warehouseman,  uL 
by  indorsement  of  dock  warrant,  id. 
by  change  of  mark  on  goods,  id. 
Taavitek  : 

of  stock,  proved  by  bank  books,  147. 

of  debt,  by  arrangement  between  three  parde%  where  money  had  lad 
received  will  lie,  296. 
Xaxasov: 

conviction  for,  renders  witness  inoompetent,  104 
Tftsss: 

value  of  standing  trees  not  recoverable  on  count  for  goods  sold,  5t70, 
if  carried  away,  value  may  be  recovered  under  coimt  for  trees^soU^tdL 
excepted  in  lease,  trespass  lies  by  lessor  for  cutting  down,  484.* 
growing  on  confines,  presumption  as  to  ownership  of^  486. 
cutting  down,  in  wood,  presumptive  evidence  of  title,  id, 
property  of,  in  landlord,  id, 

cut  down  by  strsnger,  during  lease,  lessor  may  have  trover  for,  5I0L 
Tasstass  : 

admission  of  wife  not  evidence  of,  in  action  against  busboidt  44. 
▼arianoe  in  statement  of  time  of,  SB, 

effect  of  eamiinmandoi,  and  of  divers  days,  &e.,  id, 
judppnent  in,  a  bar  to  trover  for  the  same  takings  185. 
which  par^  u  to  begin,  176, 177. 
ocrtifkate  for  costs  in,  186. 
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waiver  dt,  270.  393. 

or  case,  when  the  proper  remedy  against  justices,  &c.,  for  false  impri- 
sonment, 476. 
does  not  lie  for  execution  of  irregular  process,  u2. 
or  case*  in  cases  of  accident,  &c.,  478. 

sheriff  executing^,  fa.  after  allowance  of  writ  of  error,  liable  in,  602 
for  adultery,  460.     See  Adultery. 
for  seduction,  467.     See  Sedueiion, 
for  assault  and  battery,  470.     See  Aitatdt. 
for  false  imprisonment,  476.     See  FcUte  Imprittmiment. 
to  personal  property,  478. 
form  of  action,  id, 

when  injury  is  wilful  and  immediate,  id» 
when  immediate,  but  not  wilful,  id. 
when  consequential,  479. 

or  by  negligence  of  defendant's  servant,  id. 
when  the  property  injured  has  been  let  to  hire,  uL 
what  possession  is  sufficient,  id, 
.    proof  of  trespass,  480. 
defence,  id. 

general  issue,  id. 

no  property  in  plaintiff,  481. . 

justification,  id. 

replication  de  injuridf  id, 
damages,  482. 
yuan  eknuumfregU,  id. 
right  to  begin,  176. 
evidence  for  plaintiff,  id. 
proof  of  possession,  id, 

any  po:isession  sufficient  against  wrong  doer,  id. 
obtained  by  trespass,  not  sufficient  to  maintain  action 
against  party  dispossessed,  id. 
person  occupying  under  parol  licence,  id, 
overseers  inclosing  waste  without  consent  of  lord,  id,. 
tenant  holding  over,  id, 
commissioners  of  sewers,  &c.,  have  not  such  a  possession,  td, 

483. 
proprietors  of  canal  may  have  trespass,  when,  483. 
possession  of  key  of  chapel,  with  occasional  licence  to  preach, 

not  sufficient,  id. 
owner  of  soil  of  street  or  market  may  have  trespass,  id, 
property  or  interest  in  soil  not  necessary,  id, 

owner  of  herbage,  vesture,  &g.,  may  have  trespass,  id, 
so  owner  of  crop,  &c,  id, 
possession  must  be  immediate,  id. 

therefore  trespass  does  not  lie  before  entry  by  heir,  id, 
nor  by  bargainee^  id, 
nor  by  conusee,  id, 

nor  by  devisee  or  surrenderee,  id.t  484. 
nor  by  reversioner,  484. 
nor  by  lessee  for  years,  id. 
nor  by  parson  before  induction,  id, 
lessor,  after  determination  of  esUte  at  will,  may  have 

trespass  before  entry,  id, 
§embl€t  both  lessor  and  lessee  at  will  may  have  it,  IdL 


810 

Tacsfam  —  {etmtuuud) 

IcMor  may  hawe  tretpam  against  IcsHC  at  «W  wbo  com* 

mitt  voluDtarf  waste,  484. 
trespaa  for  iDJury  to  trees  ezeepted  in  lease,  id. 
possearion  at  time  of  trespass  solBcicnt,  adL 
potsenioD  by  rclatioOt  id. 

snffieient  to  maintain  IrtipsM,  id, 

guardians,  &c.»  holding    orer,  trfqtsawri   by  6  Anne, 
c.  18.,  id. 
evidence  of  ownership  of  wastes,  riven^  walls,  ditches,  Ac:,  484. 

acts  of  ownership,  486. 
evidence  of  locality  of  premises,  id, 
proof  of  abuttals,  tdL,  487. 
proof  of  parish  alleged^  487  • 
evidence  of  trespass  committed  by  defendant,  id. 

trespasser  by  previous  eommand  or  subsequent  assent,  id. 

feme  eooert  or  infiuit  cannot  be,  id. 
lies  against  tenant  in  common,  when,  id. 
lies  against  a  corporation  aggregate,  id. 
master  when  liable  for  trespass  of  servaiif«  id. 
principal  liable  for  trespass  of  attorney,  488. 
owner  of  animals,  when  liable  for  their  twapawM,  id. 
party  a  trespasser  ab  imtio,  by  abusing  an  niitbority  in  kv,»^ 
not  by  mere  nonfeasance,  id. 
party  distraining,  and  remaining  in  poaseoion  abere  five 

days,  only  a  treqMHser  for  the  eionas,  id, 
abuse  of  an  authority  in  foet  will  not  tender  piity  * 

trespasser  ab  initiot  id. 
landlord  entering  to  distrain,  not  a  trespasser  ok  Mttit  bj 
taking*8ome  privileged  goods,  id. 
evidence  under  alia  •norndot  and  in  aggravation,  4S9. 

plaintiff  cannot  claim  damage  for  goods  taken,  not  alleged  to 

be  his,  id, 
in  trespass  for  cutting  away  plaintiff's  land,  defoiKlsot  onl; 

bound  to  pay  value,  id. 
in  trespass  for  breaking  coal  mine,  plaintiff  entitled  to  talue  « 
coal,  deducting  expense  of  bringing  it  to  pit's  mootb,  id. 
evidence  under  the  general  issue,  id. 

evidence  on  plea  of  Hbermm  teHemenhnHf  490.     See  LStenm  7V««- 
MeanMi. 

on  plea  denying  plaintiff's  property  or  poescwion,  491- 
mortgagee  bringing  trespass  before  entry,  defendsot  en- 
titled to  verdict,  id. 
evidence  under  plea  of  justification  generally,  492. 
on  plea  of  right  of  way,  493.     See  AKay. 
on  plea  of  right  of  common,  497. 
according  to  the  new  rules,  498. 
effect  of  2  &  3  W.  4.  c  71.,  id. 
on  plea  of  licence,  id. 

expreas  or  implied,  id. 
by  servant,  when  sufficient,  499. 
by  wife  or  daughter,  id,  . 

what  included  in,  id. 
revocation  of,  id 

new  assignment  when  necessary,  id. 
on  new  assignment,  500.     See  Near  AuipmemL 
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•eompetency  of  witnessest  501. 
for  mesne  profits,  id. 

immediate  execution  in,  186. 
evidence  for  plaintiflT,  501. 
proof  of  his  title,  id, 

judgment  in  ^ectmcnt,  cTidenea  of  titl*  from  time  of 
demise,  id, 

but  not  conclusive,  unlets  replied,  id, 

where  there  are  several  demises,  judgment  evidence 

of  joint^title,  id* 
not  evidence  against  a  stranger,  id, 
proof  of  re-entry,  502. 

need  not  be  where  action  is  brought  against  party  to 
^ectment)  id, 
aUter^  where  judgment  in  ejectmant  is  against  casual 
ejector,  id, 
by  writ  of  possession,  eiecutcd,  id, 
proof  of  defendant's  possession,  id, 
duratiou  of,  must  be  proved,  id. 
judgment  not  evidence  of  time  ol  possession,  503, 
consent  rule  admits  possession  at  time  of  declaration,  id, 
damages^  id, 
defence,  ieL 

statute  of  limitations,  id, 

acceptance  of  rent  and  agreement  to  waive  costs  no  defence 

under  general  issue,  id, 
recovery  of  mesne  profits  in  ejectment  under  1  Geo.  4.  e.  87.* 
id, 
TaiAL: 

putting  off,  on  absence  of  witness,  101.    . 
course  of  evidence  on,  1 74.     See  Fraetice, 
Taovaa : 

judgment  in  bar,  in  action  for  money  had  and  received  for  same  goods, 

1S5. 
judgment  in  trespass  bar  to  action  of  trover,  id. 
verdict  in,  for  ore,  not  conclusive  against  plaintiff  in  another  action 

against  same  defendant,  to  try  right  to  mines,  491. 
evidence  for  plaintiff  in  action  of,  504. 

proof  of  general  property  in  the  goods,  id, 

owner  of  goods  in  hands  of  bailee,  may  maintain  trover,  id, 
so  where  bailee  wrongfully  transfers  them,  id, 
proof  of  general  property — vesting  of  the  property,  id. 

property  vests  on  side,  but  buyer  bas  no  right  to  possession  till 

payment,  id.,  505. 
in  goods  sold  on  credit,  vendee  entitled  to  immediate  posses- 
sion, 505. 
goods  sold  in  bulk  per  ton,  property  does  not  pass  till  weighed, 

irf. 
property  passes  on  cale  by  auction,  id, 
revesting  of  property  sold  on  condition,  id. 

or  on  rewinding  of  the  contract,  id, 
on  the  manufacture  of  goods,  id, 

no  property  passes  till  goods  made,  506.    ' 
on  the  gift  of  goods,  id, 

property  does  not  pass,  unless  deed,  or  delivery,  id. 
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on  fiaudul^it  or  UI^iaI  sale  or  transler  of  goods,  506L 

goods  obtained  upon  ftlse  pretences^  id. 

stolen  goods,  id, 

on  writ  of  execution,  507. 

property  not  altered  till  execution  executed*  idL 
on  judgment  for  damages  in  trorer,  id. 
on  judgmoit  for  plaintiff  in  the  deiitut  in  replerin,  id. 
when  tbe  property  vests  in  an  executor  or  administrBtor,  id. 
property  not  divested  by  wrong,  id, 
proof  of  property — negoUable  securities,  id. 

passing  of  property  in  bank-notes,  bills  of  exdumge,  tst^f  id. 
generally  pass  by  delivery,  id, 
proof  of  special  property,  508. 

sufficient  to  maintain  trover,  id. 

in  some  cases  without  actual  possession,  id. 

when  special  owner  may  have  trover  against  general  ovner, 

id. 
landlord  distraining  cannot  have  trover,  id.,  509. 
proof  of  possession —  what  sufficient  against  a  vFTong  doer,  509. 
any  possession  sufficient,  id. 
finder  of  property,  id. 
purchaser  of  ship  under  defective  titles  id. 
party  to  whom  ftimiture  lent,  td^ 

unnecessary  to  prove  landlord's  titles  id, 
proof  of  right  of  possession,  id. 

plaintiff  cannot  recover  without  right  to  immediste  poaeatfOr 
idL.  5ia 
proof  of  conversion — direct  convernon,  511. 
taking  goods,  id. 

prorided  the  taking  interferes  with  tbe  owner^s  gcocfu 
dominion  over  the  property,  id. 
using  goods  without  licence  of  owner,  id, 
by  person  lawfully,  in  possession  dealing  with  goods  coDtrsij 

to  owner*s  order,  id. 
to  make  conversion,  not  necessary  that  party  aboidd  dei)  vito 

goods  as  his  own,  513. 
cases  of  misdelivery  of  goods,  id. 

taking  property  by  assignment  trnm  party  not  owner,  id, 
dealings  by  factors  and  brokers,  id. 
wrongful  sale  a  conversion,  id. 
conversion  excused  on  ground  of  necessity,  513. 

or  of  licence  from  plaintiff^  id 
effect  of  the  new  rules,  id. 
proof  of  conveirsion — demand  and  refusal,  id 
presumptive  evidence  of  convenioo,  id 

refusal  must  be  positive,  id 
party  must  have  power  to  deliver  at  time  of  refunl,  mL 
when  refusal  not  evidence  of  conversion,  id.,  514. 
finder  of  goods  refusing  to  ddirer  till  title  proved,  not  g«»^ 

of  conversion,  514. 
refusal  by  servant  of  insurance  eompany,  no  eridenee  of  ^^ 

version,  id 
refusal  by  agent,  when  a  conversion  by  principal,  id 
mode  of  making  the  demand,  id 
proof  of  conversion — by  whom,  515. 
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•  txower  lies  against  any  party  ta conversion,  515. 

against  corporation,  itf, 
servant  liable  for  conversion  for  benefit  of  master,  id. 
against  several,  joint  act  of  conversion  must  be  proved,  id. 
proof  of  conversion  —>  tenant  in  common,  &c.,  id, 

.  Joint-tenant  or  tenant  in  common  cannot  have  troTer  against 
his  companion,  id, 

unless  the  chattel  is  destroyed,  id, 
whether  sale  of  the  whole  by,  a  conversion,  id. 
defence,  516. 

evidence  under  the  general  issue,  id, 

licence  of  plaintiff  inadmissible  under,  id. 
so  seisure  of  goods,  as  distress  damage  feasant  id. 
so  a  lien,  id 

or  that  plaintiiF  had  parted  with  property  before  conver- 
sion, id 
evidence  on  plea  of  Not  possessed,  &c.,  id 

that  defendant  took  goods  as  assignee  of  bankrupt,  id, 

517. 
lien,  517. 

fraud  affecting  plaintiff's  title,  id 
real  owner  permitting  fraudulent  sale,  id. 
proof  of  general  lien,  id.     See  Lien. 
proof  of  particular  Hen,  518.     See  Lien. 
cases  in  which  a  lien  docs  not  arise,  519. 
waiver  of  lien,  id 

replication  of  tender  to  plea  of  lien,  520. 
stoppsge  in  transitu,  id     See  Tramitti^  Stoppage  in, 
statute  of  limitations,  524. 
damages, '525. 
where  assignees  may  recover  goods  of  bankrupt  in,  531. 
plea  of  Not  possessed,  in  trover  by  assignees,  559. 
by  executor,  when  he  must  prove  his  title  as  such,  576. 
lies  against  sheriff,  for  taking  goods  of  trader,  after  act  of  bankruptcy* 
without  notice  of  the  act,  601. 
Tausr: 

devises  in,  effect  of,  in  giving  a  legal  estate,  413,  414. 

trustee  takes  legal  estate,  when  something  is  to  be  done  by  him 
which  makes  it  necessary  for  him  to  have  it,  413. 

aliter,  in  case  of  mere  charge  for  payment  of  debts,  id 
or  to  permit  c,  q.  t.  to  receive  rents,  id 
presumption  of  conveyance,  in  case  of  deeds  in  trust,  414.     SeeiVe* 
gumption. 
Tausns: 

admissions  by,  not  binding  on  co- trustee,  41. 
not  taking  beneficial  interest,  competent  for  e.  q,  t,  114. 
noompetent  when  party  to  the  record,  117. 
answer  of,  in  Chancery,  not  evidence  against  e.  q.  i,,  139. 
not  liable  for  money  received  by  his  agent,  292. 
of  roads,  when  liable  in  action  for  nuisance,  836. 
for  benefit  of  creditors,  when  deemed  to  have  accepted  lease,  397. 
when  he  takes  a  legal  estate,  and  to  what  extent,  413,  414.     See  Trutt, 
holding  over,  a  trespasser  by  6  Anne,  c.  18.,  484. 
goods  m  possession  of,  will  not  pass  to  his  assignees  under  6  Geo.  4. 
e.  16.  s»  7f.,  558. 
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maj  sue  hamlrcd  under  7  jsd  8  Gea.  4.  c  SI.*  S8ft. 
TuftTBs: 

penoB  liavifig  oclnfire  ri^it  of  '**CC™C'  ™?  hciv  ticipMi  ft.  cyi, 

483. 


U. 

Uxrimx: 

appointnicnt  oi,  proof  of,  IOOl 

does  not  require  a  sUnip»  161. 
UvonLVASE: 

DO  breach  of  corenant  not  to  asngn,  transfier,  or  set  over,  397. 
UmBsaLEssBs: 

not  liable  to  lessee  for  costs  of  former  action  fiir  farcadi  of 

broagbt  against  leasee,  399. 
holding  over,  not  bound  by  terma  of  new  leaae  of  which  he  is  ^ 

419. 
UirnsaoaADOAra : 

when  value  of  goods  supplied  to^  may  be  reoorered  aa  n>f  rsiai-ifs.  312. 
UxnamsHEairr: 

notice  to  produce,  given  to,  7. 
admtanons  by,  42.  603.  611. 
UMoaawooD : 

agreement  for  sale  of  growing,  confers  an  inteicst  in  lan^  158. 
owner  of,  may  maintain  trespass  q.  c  /,  483. 
Utmsawarnea: 

on  same  policy,  competent  witness,  112.  247. 

unless  he  has  entered  into  consolidation  rule,  sdL* 
representation  to  first  underwriter,  246. 
opinion  o^  when  evideDce»  i/L,  131. 
Umsouhdiccss  : 

of  horse,  what  amounts  to,  251.     See  JETant. 
Usaok: 

of  trade,  when  parol  evidence  oS,  admissible*  IS.  2^5. 
collateral  Cut,  when  admissible  to  prove*  53. 
admissible  to  proye  general  lien,  517. 
Usx  AKD  OccurATioK: 

collateral  fact,  when  admissible  to  prove,  53. 
debt  for,  lies  at  common  law,  196. 
assumpsit  for,  id, 

tUL  11  Geo.  2.  c  19.,  id. 
phuntiflTs  title,  id. 

where  defendant  cannot  impeach  it,  id. 

if  he  has  received  possession  horn  plaintiff,  ad. 

or  holds  under  plaintiff  mortgagee,  who  has  given  bias 

notice,  uf • 
or  has  paid  rent  to  plaintiff  as  c.  q.  t,  197. 
aliter,  if  he  has  attorned  by  mistake^  «L 
how  established,  id, 

eflfect  of  decree  in  Chancery  for  payment  of  rent,  td. 
defendant's  occupation,  198. 

'    constructive  occupation  sufficient,  id, 
must  be  actual  or  constrtictifc^  id. 
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Us«  AND  OccuFATiow  —  (coHtinued) 

tenant  who  has  not  entered,  uo%  liable,  198. 

assignee  of  reversion  cannot  sue  for  rent  accrued  before  assign* 

ment,  id, 
lessee  permitting  third  party  to  occupy,  liable,  id, 

though  anderlessee  hold  orer  against  his  will,  id, 
tenant    quitting    in  pursuance  of  parol  surrender,   remains 
liable,  id, 

though  landlord  has  put  up  bill,  id, 

but  not  if  landlord  accepts  new  tenant,  id, 
how  surrender  of  term  made  out,  id 
tenant  liable  though  premises  burnt  down,  199. 

unless  there  be  a  special  agreement,  t^ 
tenant  becoming  bankrupt,  not  liable  if  assignees  accept  lease, 
id. 
or  if  lease  delivered  up,  id, 
bankrupt  ofTering  to  deliver  up  possession  the  day  before  the 
rent  became  due,  liable,  id. 

assignees  not  liable  for  bankrupt's  use  and  occupation,  id, 
husband  not  liable  for  occupation  of  wife  dum  sola,  id, 
executor  not  liable  for  occupation  of  co-executor,  id, 
tenant  holding  over  and  paying  rent,  conclusive  evidence  of 
tenancy,  id, 

so  executor  of  tenant  from  year  to  year  holding  over,  200. 
but  payment  for  one  quarter  only,  evidence  of  tenancy 
pro  tanto,  id.  ^ 

under  contract  for  sale,  which  ultimately  goes  oflT,  id, 
under  mining  lease,  id. 
situation  of  premises,  id, 
need  not  be  stated,  id. 
if  misdeseribed,  a  fatal  variance,  id, 
damages,  id, 

rent,  in  general,  measure  of,  id, 

unless  no  express  agreement,  or  terms  of  .agreement  have 
been  departed  from,  id, 
defence,  901. 

lease  under  seal,  id, 

aliter,  executory  agreement  for  future  lease,  id, 
plaintiflTs  title  expired,  id. 
in  case  of  forfeiture,  id, 

mortgage,  with  notice  to  defendant  by  mortgagee,  iJ, 
defendants  occupation  determined^  id, 
by  acceptance  of  key,  id, 

delivery  of  key  to  plaintiff*8  servant,  insufficient,  id, 
by  eviction,  id.     See  Eviction, 
by  offer  to  surrender  by  administrator  who  has  received 

no  benefit,  ic/.,  202.     Sed  quare, 
by  premises  becoming  uninhabitable,  202. 
defendant  treated  as  trespasser,  id. 

by  plaintiff's  recovering  in  ejectment,  id, 
statute  of  limitations,  id, 
illegality,  id, 
distress,  id, 
tticwerf  in,  when  a  waiver  of  notice  to  quit»  4S7. 
UsuftT : 

in  action  of  debt  for,  day  of  lending  material,  66, 


814  DTDBT 

Taustkk  — (eomtinued) 

may  sue  hiiodrtd  uod«r  7  j»d^ 
TuftVEs:  lagnemc' 

penoa  having  exclusive  ri 

483.  J. 


UMPiaE: 

i4>pointment  o' 
does  no* 

no  breach  "'^^  ^*  ^^' 

.  |.  .  ol'  debt  for  double  value,  407. 

.  action  against  sherl£^  607. 

ho'  .ii**'*^ 

^  ^ibese  words  in  bills  and  notea»  804. 
Uiir     jS*-    Sec -4y»^«*»«»«i<- 

T'      i^pffticulars  of  demand,  when  immaterial,  56. 

'0  ststeinent  of  contract,  in  the  parties,  58.     See  BtartUs, 
in  the  consideration,  59.     See  Consideratiim. 
in  the  promise,  60. 

in  the  legal  effect,  61.     See  Legal  Ejfftd, 
2p  statement  of  prescription,  62.     See  PrtBeripiiom. 
of  custom,  id.,  63. 
of  torts,  63.     See  Toii$. 
in  matters  of  inducement,  64. 

in  statement  of  records,  writs,  &c.,  tdL     See  Reeardj  Wrii 
of  deeds,  65,     See  Deeds, 
of  time,  66.     See  Time, 
of  place,  tdL,  39S.     See  Place. 
amendment  of,  at  Nisi  Prius,  67.     See  Amemdmemt, 
in  situation  of  premises,  in  action  for  use  and  occupation,  SOOi 
in  actions  on  bills  of  exchange  or  promissory  notes,  J20S.     See  BiB$  tf 

Exchange. 
in  actions  on  policies  of  insurance,  236.     See  IneuntHee. 
on  warranties,  249. 
on  awards,  254. 
in  bought  and  sold  notes,  mercantile  usage  admisnble  to  explain,  265. 

266. 
in  particular  of  set-off,  328. 
in  ease  for  disturbance  of  common,  341. 
for  disturbance  of  way,  346. 
for  disturbance  of  watercourse,  348. 
against  carriers,  359. 
for  defamation,  367.  372. 
in  actions  for  malicious  prosecution,  384,  385 
in  case  for  malicious  arrest,  389. 
in  actions  for  excessive  distress,  392. 
in  action  of  covenant,  395. 

of  debt  on  bond,  402. 

of  debt  for  rent,  405. 

of  debt  for  penalties,  408* 
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'>of  of  licence,  343. 
V  of  poBseasioo,  id* 
by  user,  if  enjoyed  without  knowledge  of 

^joyment  Buq)eQded,  id, 
^  by  agreement,  id» 
ution  of  new  way,  id, 
^*  ^'^  I  ^  interruption^  vL 


she 


«*  'ar  tenant  of  land,  gives  no  right 

^  ^r  bim  or  the  reversioner,  345. 
^ind  to  tak©  go% 

a  right  to  Inspect  the^  '  m^st  be  proved.  346. 

what  amounta  to  an  acceptaiw  ncludes  aU  cattle,  id. 

.    278.     See  FramdM,  Statute  of.  ^"^  ^^^^^  P*'*'  "'- 
when  he  may  give  evidence  in  Ndoctiok 

amuDpstt  by,  agunst  Tendor,  for  bqi  a  -  ^* 

Coodi.  ^•'*» 

assumpnt  by,  of  real  property,  aguntt  ^tg^ 
special  action,  tdL  *  ^^* 

plaintiff  must  prove  contract  and  dt^M 
proof  of  payment  of  deposit,  194.         ^  *»v,» 
to  agent  of  vendor,  id, 
to  auctioneer,  id, 
against  vendor,  for  interest  and  expcn^    . 
title,  id,  ^^  •• 

money  had  and  received,  to  recover  deposit,  id, 

contract  must  be  disaffirmed  ab  tai^  id,  "^S"^* 

purchaser  cannot  disaffirm  contract  after  txv 

Bon,ui.,195.  ^^Hi^ 

when  original  contract  void,  1 95. 
vendor  not  producing  title  on  the  day,  contract  vacsu^ 
whether  plaintiff  must  prove  tender  of  conveyance^^*^  •*• 

unnecessary  where  vendor  has  sold  the  estate,  id. 
plaintiff  cannot  insist  on  objection  not  made  at  time  of 
scinding,  id,  **" 

damages,  id, 

in  special  action,  id, 

interest,  where  purchase  money  has  been  lying  idle,  id. 

in  case  of  agreement  to  lend  money  on  mortgage, 
id. 
vendee  cannot  recover  expenses  prerious  to  contract,  id, 

nor  expenses  of  sunrey  of  estate  before  he.  knew  the 

tiUe,  id, 
nor  of  conveyance  drawn  in  anticipation,  id, 
sor  costs  of  suit  for  specific  performance  by  Tendor,  id, 
nor  losses  on  re-sale  of  stock  prepared  for  farm,  id, 
nor  compensation  for  loss  of  bargain,  id, 

unless  occasioned  by  default  of  vendor,  «U,  196. 
nor  expenses  of  investigating  title,  on  money   counts, 
196. 
when  liable  for  use  and  oociipation  on  contract  going  off,  200. 
when  he  may  be  ejected,  without  notice,  on  non-payment  of  purchase- 
money,  421, 422. 
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Utoar  —  (emHnued) 

competency  of  the  borrower  as  witness,  119. 
may  be  proved  between  the  parties  by  an  unstamped  agreement^  154. 
when  a  defence  in  actions  on  bills  of  exchange,  897. 
proof  of,  in  concoction  of  note,  by  letters  of  payees  id, 
msufficient  to  support  plea  of  fraud,  906. 
yenue^  in  action  ibr,  409. 


V. 

Valob  BiiniFicioaoM : 

sdmissible  to  prove  value  of  tenths,  &a,  138. 
Value  : 

proof  of,  in  action  of  debt  for  double  value,  407. 
in  action  against  sheriff,  607. 
Valuk  axcaiVED: 

effect  of  these  words  in  bills  and  notea»  804. 
Valuation.    See  Appraisement. 
Vaeiance  : 

in  particulars  of  demand,  when  immaterial,  56. 
in  statement  of  contract,  in  the  parties,  58.     See  Bartitf. 
in  the  consideration,  59.     See  OontidenOum, 
in  the  promise,  60. 

in  the  legal  effect,  61.     See  Legal  Ejffed, 
in  statement  of  prescription,  69.     See  Preteripiiam, 
of  custom,  id.,  63. 
of  torts,  63.     See  Torte. 
in  matters  of  inducement,  64. 

in  statement  of  records,  writs,  &c.,  id     See  Record,  Writ 
of  deeds,  65.     See  Deeds, 
of  time,  66.     See  Time. 
of  place,  id,  398.     See  JPfaee. 
amendment  of,  at  Nisi  Prius,  67.     See  jimeiutmemt, 
in  situation  of  premises,  in  action  for  use  and  occupation,  900. 
in  actions  on  bills  of  exchange  or  promissory  notes,  903.     See  BiSe  ef 

Exchange. 
in  actions  on  policies  of  insurance,  836.     See  Inturanee, 
on  warranties,  249. 
on  awards,  954. 
in  bought  and  sold  notes,  mercantile  usage  admissible  to  explain^  965, 

966. 
in  particular  of  set-off,  398. 
in  case  for  disturbance  of  common,  341. 
for  disturbance  of  way,  346. 
for  disturbance  of  watercourse,  348. 
against  carriers,  359. 
for  defiimation,  367.  379. 
in  actions  for  nudicious  prosecution,  384,  385 
in  case  for  malicious  arrest,  389. 
in  actions  for  excessive  distress,  399. 
in  action  of  covenant,  395. 

of  debt  on  bond,  409. 

of  debt  for  rent,  405. 

of  debt  for  penalties,  408* 
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Variakcx  •—  (eoniimitd) 

in  local  sttuaticm  of  pfcmises  in  c^Jeetment,  417. 

in  Cfjiectinentf  under  itait  4  Geo.  S.,  between  rent  due  and  particulars, 

immaterial,  4S0. 
in  replerin,  on  plea  of  ntm  demini^  455. 

on  plea  of  turn  temtit,  id.,  457. 
in  treipaas  to  personal  property,  480. 
in  trespasB  q.  e,  /,  487.  494. 
in  action  against  heir,  585. 
in  action  against  justice,  595. 

in  action  against  sheriff^  for  escape  on  mesne  process,  610,  61 1. 
YwxwEE : 

when  bound  to  take  goods,  though  not  accordant  with  sample,  267. 
has  a  right  to  inspect  the  whole  in  bulk,  when  sold  by  sample,  268. 
what  amounts  to  an  acceptance  of  goods  by,  under  statute  of  frauds, 
.    278.     See  Frauda,  Siaiuf  of. 
when  he  may  give  evidence  in  reduction  of  damages,  in  action  for  goods 

sold,  281. 
assumpsit  by,  against  vendor,  for  not  deliTering  goods,  269.      See 

Goodt. 
assumpsit  by,  of  real  property,  against  vendor,  193. 
special  action,  tdL 

plaintiff  must  prove  contract  and  defect  of  vendor*s  title,  id, 
proof  of  payment  of  deposit,  194. 
to  agent  of  vendor,  id. 
to  auctioneer,  id. 
against  vendor,  for  interest  and  expenses  of   investigating 
title,  id. 
money  had  and  received,  to  recover  deposit,  id. 
contract  must  be  disaffirmed  ab  initio,  id. 

purchaser  cannot  disaffirm  contract  after  taking  posses- 
sion, ici,  195. 
when  original  contract  void,  1 95. 
vendor  not  producing  title  on  tiie  day,  contract  vacated,  id. 
whether  plaintiff  must  prove  tender  of  conveyance,  aW« 
unnecessary  where  vendor  has  sold  the  estate,  id. 
plaintiff  cannot  insist  on  objection  not  made  at  time  of  re- 
scinding, id, 
damages,  id, 

in  special  action,  id. 

interest,  where  purchase  money  has  been  lying  idle,  id. 

in  case  of  agreement  to  lend  money  on  mortgage, 
id. 
vendee  cannot  recover  expenses  previous  to  contract,  lU 

nor  expenses  of  survey  of  estate  before  he  knew  the 

title,  id. 
nor  of  conveyance  drawn  in  anticipation,  id. 
Jor  costs  of  suit  for  specific  performance  by  vendor,  id. 
nor  losses  on  re-sale  of  stock  prepared  for  farm,  id. 
nor  compensation  for  loss  of  bargain,  id. 

unless  occasioned  by  default  of  vendor,  id.,  196. 
nor  expenses  of  investigating  title,  on  money   counts, 
196. 
when  liable  for  use  and  ooenpation  on  contract  going  off,  200. 
when  he  may  be  ejected,  without  notice,  on  non-payment  of  purchase- 
money,  421,422. 
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of  goods,  may  bring  trespMs,  though  be  never  bad  poweerioii,  480. 
when  entitled  to  possession  of  goods  purchased,  50d.     See  TVpwr. 

Vendor  : 

assumput  by,  of  real  property,  against  vendee,  189. 
proof  of  the  oontraet,  id, 

what  required   by   statute  of  frauds,  id.     See  F^amda^  Ste- 

tuUof. 
performance  of  conditions  precedent,  190. 
proof  of  title,  id, 

subscribing  witnesses  to  deeds  need  not  be  called,  id. 
sufficient  to  shew  title  at  time  of  trial,  191. 
defence,  id,  ^    ^  -  t  "^ 

wilful  misdescription,  id,  ^^ 

▼endee  not  released  from  contract,  if  conditions  of  sale 
direct  compensation  in  case  of  mistake^  192. 
defiM^t  in  plaintiff* s  title*  id, 

vendee  may  reject  a  questionable  title,  id. 

where  several  lots  sold,  whether  vendee  can  be  oompelled 

to  take  one  only,  193. 
vendee  may  refuse  conveyance  under  pofver  of  attoniey, 
id, 
proposal  retracted,  id, 
puffing,  id, 

must  verify  abstract  by  day  fixed,  194. 
assumpsit  by,  of  goods,  against  Tendee,  for  not  accepting,  S63.     See 
Goods, 
must  tender  goods  sold,  266. 

may  re-sell  goods  where  purchaser  refuses  to  aoeept,  267. 
has  lien  for  price  of  goods  not  sold  on  credit,  519. 
Venoe: 

when  place  named  can  be  ascribed  to,  not  material  to  be  proved,  67. 
in  debt  for  penalties,  409. 
in  trespass  q.  c./.,  486. 

in  actions  against  justicesy  constables,  &&,  567.  596. 
Vebdict  : 

parol  evidence  inadmissible  to  prove  erroneous  entry  o^  13. 
proof  o^  75. 

when  necessarv  to  prove  judgment,  id, 
when  Nisi  Prius  record  and  posteil  sufficient,  id, 
effect  of,  in  rendering  a  witness  interested.     See  fHiness, 
effect  of,  in  general,  as  between  parties,  privies,  and  strangers,  133  to 

1 36.     See  Judgment, 
admissibility  in  civil  cases,  of  verdicts  in  criminal  cases,  136. 
for  damages  before  judgment,  not  a  good  petitioning  oreditorH  ddrt, 
527. 
Vesting  Order  i 

evidence  of  date  of,  310. 
Vestry  : 

member  of,  competent  witness  in  suit  by  clerk,  117« 
entry  in  book  of,  evidence  of  election  of  parish  officer,  148. 
so  of  repairs  of  pew,  icL 
VisrrxTioN  Book: 

of  herald,  evidence  of  pedigree^  149. 
Voir  Dire: 

examination  on,  107.     See  WUness, 
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VoLUMTAKT   EsCAn  : 

on  count  for,  plaintiff  may  prove  a  negligent  escape,  57.  614. 
party  escaping  may  be  called  to  prove,  61 1. 
what  is,  614. 
VoriAs: 

payment  of  eipenses  of  taking  up  freedom,  or  of  trayelling  expenses,  by 
candidate^  illegal,  307,  308. 


W. 

Waoxk: 

witness  cannot  render  himself  incompetent  by,  107,  108. 
Wages: 

presumption  of  payment  of,  20. 

wife's  receipt  for,  not  binding  on  husband,  43. 

agreement  for  seamen's  wages  when  exempt  from  stamp,  158. 

servant's,  262.     See  SenxmL 
Waivsr  : 

of  tort.    See  Tort. 

of  liability  of  acceptor  of  bill,  229. 

xj£  notice  to  quit  and  demand,  in  action  for  double  value,  407. 

of  notice  to  quit,  427.     See  NoHee  to  Quit. 
of  irregularity  in,  426. 

of  forfeiture,  431. 

suspennon  not  wuver,  id, 

of  lien,  519.     See  Imm. 
Wall: 

presumption  of  ownership  of,  485. 
Want  or  PaoiABLX  Causx.     See  Probable  Cauae, 
War: 

period  of  commencement  of,  proved  by  declaration  of  war  transmitted 
by  British  ambassador  abroad,  133« 

existence  of,  between  this  country  and  another,  requires  no  proof,  i4. 
WAanMon  Book: 

evidence  of  election  of  constable,  148. 
Wakihouss  : 

action  against  hundred  for  demolition  of,  587. 
WAaaAMT  TO  nisraAXM: 

if  attested,  must  be  proved  by  attesting  witnesses,  87. 

proof  oi,  in  action  against  sheriff,  602. 

secondary  evidence  o(  t^ 
WAaaANT  or  Attorkkt; 

preparing,  a  taxable  item,  256. 

giving^  not  evidence  on  count  for  money  paid,  288. 
WAamAMTT: 

cannot  be  added  by  parol  evidence  to  written  contract,  1 1. 

parol  evidence  inadmissible  to  contradict  plain  words  in,  1 4. 

of  horse,  declaration  of  servant,  when  evidence  to  charge  master,  42. 
in  reoapt,  requires  no  stamp,  158. 
evidence  in  assumpsit  on,  248.     See  Hon§,  ^ 

variance  in  statement  of,  60. 

proof  of  compliance  with,  in  actions  on  policies,  237. 
of  warxanty  to  **  depart  **  or  **  sail,"  238. 
of  suling  with  convoy,  id. 
of  warranty  that  ship  ii  of  a  particular  nation,  id^ 
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Waaaahtt  —  (eomtinued) 
of  neutrmlity,  258. 
of  implied  warranties,  jet 
of  seaworthiness,  id. 

upon  whom  onus  of  proof  lies,  id. 

insured  must  provide  every  thing  necesaaiy  fi>r  nsWgatioii,  idL 
negUgenoe  of  crew,  no  breach  of  warranty,  S39. 
no  implied  warranty  of  ship  being  documented,  id, 
ship  builders  may  state  opinion  as  to,  ut 
immaterial  in  what  part  of  policy  written,  id, 
not  good  on  separate  paper,  id, 
may  be  waived  by  memorandum  without  stamp,  id, 
noncompliance  with,  a  defence,  247. 
effect  of,  on  mle  of  goods,  in  mitigation  of  damages^  88S. 
infimt  not  liable  on,  SIS. 
effect  of  plea  of  Not  guilty  in  ease  of,  365, 
Wash  i 

declarations  of  deceased  lord  of  manor  as  to  extent  of,  not  evidenee^  S9L 
right  to  soil  of,  proved  by  entries  of  deceased  steward,  84^ 
possession  of,  by  tenant,  when  a  bar  to  landlord,  450. 
encroachment  on,  adverse  possession,  when  a  bar  to  the  lord,  451. 
extent  of,  cannot  be  proved  in  ejectment  by  commoners  for  lord,  453^ 
presumption  as  to  ownership  of,  adjoining  highways^  484. 
Water  : 

agreement  to  supply  house  with,  exempt  from  stamps  IS^ 

WaTXB COURSE  : 

presumption  of  right  to,  22.     See  JhruumpHon, 

prescriptive  right  to,  342. 

right  to,  not  defeated  by  alteration  of  channel,  344.  3461 

or  by  dry  season,  id, 
case  for  disturbance  of,  348. 
proof  of  possession,  id, 
proof  of  right  to  the  water,  id, 
variance  in  atatement  of,  id. 
right  may  be  gained,  though  channel  artificial,  id, 
proof  of  disturbance,  349i 

temporary  damage  insuffident,  id, 
reversioner  may  sue  for,  id, 
Wat  : 

presumption  of  grant  of,  22.     See  Prttunqjtioii, 

right  of,  founded  on  the  prescription  act,  id, 

presumption  of  dedication  of,  to  the  public,  23.     Sea  Ihtsumpiiom, 

paper  signed  by  persons  present  at  public  meeting,  eridence  agnfiast 

right,  29. 
declarations  of  deceased  occupiers  of  land,  not  evidence  oC  id, 
pleas  of  right  o^  to  be  taken  distributively,  if  capable  of  being  ao  eoo- 

strued,  63. 
public,  judgment  on  question  of,  evidence  between  third  pemas,  135. 
evidence  in  action  for  disturbance  of,  342. 

proof  of  right  of,  under  2  &  3  W.  4.  e.  71.,  idL 

the  twenty  years*  enjoyment  must  have  been  <*  as  of  right,*  343. 

without  interruption,  id, 

claim  may  be  answered,  how,  id, 

enjoyment  must  be  open  and  notorious  and  elaimed  m  • 

matter  of  right,  id, 
defeated  by  annual  paymentt  m^ 
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or  by  proof  of  Uceiioe,  343. 
or  by  unity  of  posseasion,  itL 
not  established  by  user,  if  enjoyed  without  knowledge  of 

either  party,  344^ 
not  established  if  enj<^ment  suq)eoded,  itU 

unless  suspended  by  agreement*  id, 
not  defiwted  by  substitution  of  new  way,  id, 
nor  by  accidental  natural  interruption*  id, 
effect  of  disabilities,  id. 

ei^joyment  against  particular  tenant  of  land*  gives  no  right 
under  the  act*  against  either  him  or  the  reversioner,  345. 
right  of  way,  how  proved,  tV. 

private,  pavtieular  descriptbn  oi,  must  be  proved,  346. 
for  all  carriages,  whether  it  includes  all  cattle,  id, 
where  carriages  of  a  particular  kind  cannot  pass,  id. 
to  ^'lead'*  manure,  id 
proof  of  the  termini,  id. 

hearsay  admissible  to  prove  public  right  of  way,  id 
oHier,  a  private  one,  id. 
disturbance  by  defendant,  id, 
defence,  347. 

effect  of  pleading  the  general. issne,  id. 
that  right  has  ceased  to  exist,  id, 
indosure  aot»  id, 

way  only  by  suSrance,  id 
right  renounced,  id, 
negligence  of  plalntifT,  id. 
release,  by  alteration  in  ol^ect  of  grant,  id. 
where  unity  of  possession  causes  only  suspension  of  right, 

id. 
declarations  of  previous  occupier  evidence  to  defeat,  id, 
evidence  on  plea  of  right  hf,  in  trespass  g.  e,  /.,  493. 
when  proper  both  to  reply  and  new  assign,  id.  494* 
defendant  alleging  way  from  A  to  B,  need  not  prove  direct  road, 

494. 
plea  of  footway  supported  by  right  of  carriage  way,  495. 
proof  of  public  way  not  inconsistent  with  feet  of  its  also  being 

private,  id 
under  rules  of  H.  T.  4  W.  4.,  id, 

right  to  lead  manure,  not  supported  by  proof  of  footway,  id 
time  of  prescription  altered  by  2  &  3  W.  4.  c.  71.,  496. 
effect  of  agreement  or  licence  within  period  pleaded,  id, 
evidence  of  payments  for  use  of^  how  far  admissible,  id, 
licence  to  d^endant  just  before  commencement  of  period,  id. 
unity  of  possession  evidence  on  traverse  of,  497. 
WHAftPiKOBa : 

variance  in  description  of,  70. 

receipt  by,  of  goods  above  20^.  admissible  without  stamp,  1 59. 
delivery  of  goods  to^  not  an  acpeptance  under  stat.  of  frauds,  279. 
liable  as  a  common  carrier,  358. 
leaving  goods  at  wharf,  not  a  delivery  to,  360. 
selling  goods  without  leave  of  owner,  no  property  passes,  506. 
misdeUvery*of  goods  by,  a  conversion,  512. 
has  a  general  lien  on  goods,  518. 

N  N   3 


r 


820  INDEX 

WAftftAifTT  —  (eomiiMied)  ^ 

of  neutnJity,  238.  luibiBd.  1 

of  implied  warranties,  j/ 
of  sea  vorthineaSf  id. 

upon  whom  on; 

insured  mui^  -' 

negligence 

no  implk 

ship  br 
inunaterir' 

nor 

r 


non- 


«arl.     See  WUk 
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infiu*  ~*\ft 

^  .  oe  agent  for  her  hnalMnd,  kU 

yfj^gr        ^^  dishonour  to,  when  husband  abroad,  SI 6. 
'^  against  husband,  for  goods  delivered  to,  VIS, 

where  living  with  huslmnd,  he  is  liable  to  any  extent,  mL 
where  living  separate^  for  neeeasaiies^  id. 
presumed  assent  of  husband  may  be  negativedy  td 

by  showing  credit  to  wife»  id.  '         .    .        j 

or  that  she  had  separate  allowaiiee»  of  which  pUiotiff  bsd 
notice,  id. 
where  parted  by  consent,  husband  tCtll  liable^  ML 

unless  he  makes  her  an  adequate  allowaneei  id. 
whether  notice  of  separation  must  be  ahewn,  id, 
what  is  sufficient  notice,  id, 
when  she  is  provided  for  dUimdei  id. 

if  living  apart  from  husband,  notioe  of  allowanee  inunaterisl,  U* 
husband  liable  pending  a  suit  for  alimony,  id, 

and  after  a  divorce  for  adultery,  and  deeree  for  alimonyf  not 
paid,  id.,  276. 

aUter,  after  divoree  for  noHity,  276. 
whether  husband  liable  after  express  promise,  tdL 
husband  not  liable  where  wife  elopet,  or  is  disiniifid  lor  iduU 
tery,  id. 

aliter,  if  he  takes  her  back,  id.         ' 

or  where  she  leaves  from  foar  of  violenoe^  or  is  cmimIcsiIj 
dismissed,  td. 
notice  will  not  relieve  husband  from  liability,  td. 
money  advanced  to  wife  to  prosecute  husband  for  iO-trtatmeot 
cannot  be  recovered  from  husband  as  naeesaarica,  id 

hut  husband  liable  for  expense  of  articles  of  the  pesce,  id, 
plaintiff  must  show  authority  of  wife  to  bind  husband,  id 
proof  of  marriage,  or  cohabitation  sufficient,  O, 
if  cohabiting,  no  defence  that  plaintiff  knew  there  wu  bo 
nuurriage,  id. 

but  liability  of  defendant  ceases  with  eohabitatioD,  O, 
evidence  of  wife's  authority  to.  order  goods  for  another,  id,  S{77. 
statement  of  account  by,  insufficient  to  charge  husband»  901. 

account  stated  with,  husband  may  sue  on,  id 
when  coverture  is  a  defence  in  assumpsit,  905.     See  Qnertwt, 
of  tenant  at  will,  demand  of  poesession  may  be  made  on,  422. 
incompetent  to  prove  non-access,  434, 435. 

but  competent  to  prove  connection  with  anothor  man,  435. 
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incapable  of  making  vilU  4S6. 

cannot  be  a  trespaaaer  by  precedent  command  or  subsequent  anent,  487. 
licence  by*  when  a  sufficient  defence  in  trespass  q.  c/.»  499. 
judgment  in  ejectment  against,  not  evidence  against  husband  in  trespass 

for  mesne  profits,  501. 
conversion  by,  514. 
may  be  a  bankrupt,  when,  5S0« 

gooids  belonging  to,  when  they  pass  to  asngnecs  of  huabandt  553. 555. 
Will: 

of  lands,  will  itself  primary  evidence  o^  1. 
presumptive  evidence  of  destruction  of,  5. 
seoondtfy  evidence  of  probate,  11. 
ordinary's  register,  secondary  evidence  o^  idL 
parol  evidence  admissible  to  set  it  aside  for  (raud,  13. 
latent  ambiguity  in,  may  be  explained  by  parol  evideooe,  16*    See  PBroi 
Evidence, 
aUter,  patent  ambiguity,  18. 
presumed  revocation  of,  by  subsequent  alteration  of  the  property,  19. 
descriptions  in,  evidence  in  questions  of  pedigree,  37. 
when  disputed,  declarations  of  testator  as  to  intention,  admissible,  39. 
of  personaltyi  proved  by  probate,  81.     % 

or  act  book  of  ecclfniastioil  court,  idL 
of  land,  proof  of,  95. 

production  of,  necessary,  idm 
when  lost,  id, 

what  witnesses  must  be  called,  id, 
what  signing  sufficient  within  stat  of  frauds^  96. 
sealing  without  signing  insufficient,  Mi. 
effect  of  attested  codicil  annexed  to  unexecuted  wiU,  id. 
where  testator  blind,  id, 
what  attestation  sufficient,  id, 

where  the  witnesses  are  dead,  or  deny  the  attestation,  97. 
consequence  of  witness  being  interested  under  25  G.  2.  c.  6.,  96. 
under  1  Vic.  c.  26.,  id, 
thirty  years  old,  proves  itself,  93.  97. 

time  computed  from  date  of  will,  97. 
execution  of,  under  1  Vic  c.  26.,  98. 
proof  of,  in  ^eotment  by  heir  at  law,  435. 
how  impeached,  in  ejectment  by  devisee,  436. 
forg^y,  id, 

infiuicy  or  coverture,  id!, 
idiocy  or  uon-sane  memory,  id, 
revocation,  437.     See  Revoeaiion, 
of  copyholds,  recital  of»  in  admittanoe»  not  evidence  between  heir  and 
devisee,  440. 
nor  probate,  id, 

enrolment  o^  under  4  and  5  Vic  c  35.,  id. 
Will,  Tenant  at.     See  TtntuU  at  WUL 
Windows.     See  Lightt, 
WiTMXss: 

deceased,  depositions  of,  at  former  trial,  34.  77. 
admissions  of,  in  court,  evidence  against,  37. 

subscription  of  paper  by,  not  evidence  of  admission  of  contents,  40. 
depositions  of,  cannot  be  read,  without  proving  that  he  ii  dead,  absent 
abroad,  or  not  to  be  found,  78, 
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privilege  oi,  in  tpeaking  dcfiunatocy  vonli,  877* 
Attestiiig,  must  be  called,  87. 

to  eorporation  deed,  quare^  id. 

though  the  party  has  admitted  his  ngnature^  tdL 

evidence  of  his  handwriting  admittedy  if  dead,  iiuuie^  infiunom, 

ftbroad,  or  not  to  be  found,  id, 
blind»  must  be  caUed*  id, 

what  sufficient  eridence  that  ha  is  not  to  be  found,  88. 
identity  of  P^rty  executing  must  ai^»ear»  id. 
of  name  not  suffi^ent,  id, 
what  sufficient  evidence  of  identity,  id 
if  witness  sick*  his  handwriting  cannot  be  proved,  id, 
a  inoorapetent  at  time  of  attestationi  identity  nnd  handwriting  of 
party  must  be  proved,  89« 

unless  party  knew  him  to  be  incompetent,  id, 
if  incompetent  after  attestation,  id, 

where  name  of  witness  fiotitiousy  or  if  he  denies  the  ezecutiont 
or  has  attested  withoat  request,  handwriting  of  party  must  be 
proved,  id. 
where  two  witnesses  and  one  incompetent  the  other  must  be 
called,  ad 

if  neither  can  be  called*  proof  of  handwriting  of  either  suffi- 
cient, ut 
where  recollection  is  imperfect,  90* 
deceased,  proof  of  handwriting  o^  evidence  of  contents  of  deed, 

91. 
to  bond,  when  unnecessary  to  call,  401. 
what  necessary  on  execution  of  will,  under  stat.  of  frauds,  96,  97.     See 

WSL 
attendance  <j£,  how  proved,  ICXX 
by  subpcena,  id.     See  Svbp^ttia. 
or  kabeoM  eerpia  ad  tut^candum,  101. 
expenses  o^  id, 
absent,  may  be  called  on  subpcsna  before  jury  sworn,  id, 

expense  of  nonsuit  thus  avoided  by  plaintifi^  id, 
protected  from  arrest,  id. 
putting  off  trial  on  absence  o^  id, 

notice  of  motion  must  be  given,  102. 
on  what  terms  granted,  id* 
affidavit,  how  made,  id, 
competency  of,  103. 

judges  and  jurors,  id, 
incompetency  of,  from  want  of  understanding,  id, 
idiotB  and  lunatics,  id» 
deaf  and  dumb,  id, 
children,  id, 
incompetency  from  want  of  religious  principle,  104. 
atheists  incompetent,  id. 

aiiter,  persons  believing  in  a  God,  id, 
form  of  oath,  id. 

time  and  manner  of  inquiring  into  witness's  belief  id. 
Quakers  competent,  id, 
incompetency  from  infiuny,  id, 

persons  convicted  of  treason,  felony,  crimmfadtit  &c.,  id. 
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of  eertain  conspiracies,  104,  10^. 
of  other  offences,  105. 
judgment  must  be  proved,  id. 
admisnon  insufficient,  id. 
competency,  how  restored,  uf. 
by  pardon,  id, 

if  conditional,  performanoe  of  condition   must   be 

proved,  id, 
effect  of  escaping  from  confinement,  icL 
distinction  between  conviction  for  peijury  at  com- 
mon law  and  under  5  Ells,  c  9.,  id, 
under  7  &  8  Geo.  4.  o.  S8.,  id, 
by  suffering  the  punishment,  9  Geo.  4.  c.  32.,  id, 
incompetency  from  interest,  106. 

in  case  of  wills,  made  competent  by  S5  Geo.  8.,  c  6.,  98. 
quart,  as  to  wills  of  personalty,  id, 
when  competent  under  1  Vic  c.  26.,  id, 
interest,  however  small,  renders  witness  incompetent,  106. 
oliSJection  on  account  of  interest,  when  taken,  id, 

eiamination  on  the  voir  dire,  id, 
contents  of  written  instrument  may  be  asked  after,  without 
notice  to  produce,  id. 

aliter,  if  objection  made  on  cross-examination,  107. 
bow  objection  removed,  id, 

if  raised  out  of  the  mouth  of  the  witness,  id. 
if  raised  otherwise,  id, 
time  of  acquiring  interest,  id, 

witness  fraudulently  acquiring  interest,  competent,  id. 

aliter,  without  fraud,  id, 
becoming  interested  by  operation  of  law,  his  handwriting 
may  be  proved,  108. 
what  is  such  an  interest  as  excludes,  id. 
where  witness  directly  interested,  id. 
residuary  legatee,  id, 
landlord  or  tenant  in  ejectment,  id, 
remainderman,  id, 
wife,  wbere  husband  interested,  id, 
devisee  of  annuity  charged  on  real  estate,  to  provo 

bond  of  testator  a  forgery,  id, 
puitne  mortgagee,  to  prove  former  mortgage  fraudu- 
lent, id. 
party  to  be  paid  out  of  sum  recovered,  id^ 
occupier  in  district,  to  prove  modug,  id. 
where  verdict  for  plaintiff  would  be  evidence  for  witness, 
incompetent  for  plaintiff^  id, 
customary  commoner,  id, 

dUter,  commoner  by  prescription,  109. 
fisherman,  as  to  right  of  toll  on  fish,  id. 
copyholder,  to  prove  right  to  take  timber  for  repairs, 

id, 
occupier  of  part  of  tenement,  to  prove  right  to  occu- 
pation way,  id, 
party  who  is  to  have  the  lands  recovered,  id, 
or  who  is  to  pay  plaintiff  if  he  fiuls,  id, 
driver  of  plaintiff's  carriage  which  haa  been  ii^ured,  id. 
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■hipowner,  in  aetion  on  insiuiiioe  of  goods,  where  dc-> 

fence  unseaworthineag,  109. 
fonner  seller  of  horse,  to  prove  soundnesif  id, 
where  verdict  for  plAiDtiff*  would  be  eridenee   against 
witness,  incompetent  for  defendant,  id, 
servant  or  agent,  in  action  fer  negligence,  id, 
broker,  in  case  fer  excessive  distress,  id. 
officer  of  sheriff^  id. 

aUter^  his  assistant,  1 1(X 
landlord,  in  action  against  sheriff  for  felae  return  in 
paying  over  rent,  id. 
where  witness  would  be  liable  ta  costs  of  action,  uL,  890, 
SSI. 

bail,  or  wife  of  bail,  1 10. 
party  depositing  money  in  lieu  of  bail,  uf. 
mode  of  rendering  bail  competent,  id. 
prockein  amy,  or  guardian,  id. 
^  person  liable  to  costs  in  one  event  of  trial,  id 

insolvent,  id. 
creditor  of  insolvent,  id 
Stat.  S  &  4  W.  4.  c.  41.,  and  its  construction.  111. 
decisions  thereon,  mL 
what  is  not  such  an  interest  as  excludes,  112. 

standing  in  the  same  situation  as  the  party,  id, 
as  guilty  of  same  assault,  id, 
underwriter  on  same  policy,  id, 

unless  there  be  a  consolidation  rule,  id. 
witness  believing  himself  interested,  id 
borrower  of  money  on  usury  in  action  for  penalties 

against  lender,  id, 
person  liable  to  borough  rate  in  ^eotment  by  mortgagee 

of  corporation  lease,  id 
heir  apparent,  113. 
witness  claiming  under  same  will,  competent  to  prove 

sanity  of  testator,  in  ejectment  by  devisee,  113. 
official  assignee,  ui. 

witness  equally  interested  on  both  sides,  id, 
agent  liable  to  one  party  or  the  other,  id 
payee  of  accommodation  note,  id. 
when  liability  greater  in  one  event  than  the  other, 
incompetent,  id 

as  drawer  of  bill  for  accommodation  acceptor,  id, 
unpaid  creditor  competent  in  action  by  debtor,  or  his 
.  .executor,  id 

so  next  of  kin,  for  plaintiff,  in  action  against  adminis- 
trator, id, 
so  residuary  legate^  for  plaintiff,  in  aetion  for  funeral 

expenses,  id. 
so  annuitant  creditor,  to  defeat  claim  on  assets,  id 

qmarty  whether  legatee,  whose  legacy  would  exhaust 
assets,  competent  for  executor,  id. 
so  tenant  in  possession  for  reversioner,  id 
that  witness  would  be  exposed  to  an  action,  id. 
oorpontor,  to  prove  usage  of  office,  114. 
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bond  surety,  for  adnuDiatratory  1 14. 

persons  not  taking  beneficial  interot,  id, 
trustees,  id, 
executors  in  trust,  id, 
creditor  who  has  asagned  bis  debt,  id, 
where  witnesses,  though  interested,  are  admissible,  id, 
agents,  carriers,  fiictors,  and  servants,  tdL,  115. 

rule  as  to  agents  does  not  extend  to  tortious  acts, 

115. 
agent  contracting  lor  goods  in  his  own  name,  incom« 
petent  to  prove  that  he  bought  as  agent,  id, 
on  questions  of  public  right,  id, 

as  toll,  id, 
informers,  when  competent,  id, 

party  robbed,  in  action  against  the  hundred,  id 
in  action  for  bribery  at  election,  id, 
inhabitants,  in  action  against  churchwardens,  id, 

or  against  the  hundred,  id.     See  InhabitanH* 
surveyor  of  highways,  116. 
collector  of  tolls,  id* 
officer  of  Excise,  id, 
how  removed,  121. 

by  payment  or  release,  id.     See  iZeHsoM. 
bail,  122. 

witness  liable  on  bond  for  costs,  id. 
incompetency  from  being  a  party  to  the  suit,  117. 
though  only  a  trustee,  id, 

aiiter,  if  not  technically  a  party,  and  dinnterested,  id, 
corporators  admissible  or  not  for  corporation,  according  to 

interest,  id, 
though  not  nominally  a  party,  if  substantially  so,  id, 
partner,  in  action  against  co-partner,  id, 

aUier,  director  of  the  poor,  sumg  in  name  of  clerk, 
id, 
or  member  of  vestry,  in  suit  by  vestry  derk, 
id,,  118. 
party  under  whom  defendant  makes  cognizance^  118. 
lessor  of  plaintiff  in  ejectment,  id 

party  under  whom  defendant  justifies  in  trespass,  when  com- 
petent, id, 
party   cannot   be   compelled   to   give  evidence   for  opposite 
party,  itL 

aliter,  by  consent,  id, 
competency  of  co-defendant,  id. 

party  who  is  arbitrarily  made  co-defendant,  id. 

where  nothing  is  proved  against  a  defendant,  he  may 

be  acquitted  and  admitted,  id, 
time  of  taking  acquittal,  id. 

bankrupt  pleading  bankruptcy  and  certificate,  id, 
^o-defendant  in  action  ex  ttmiraetUf  suffering  judgment 
,  by  default,  incompetent,  119. 

unless  by  consent,  id, 

aliter^  in  tort,  for  co-defendant,  id,  * 
competency  of  co-tresspasser  and  co-contrsctor,  120. 
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plaintiff's  80D,  in  action  on  oontnct,  eonpctent,  tbongfa 
ostensible  partner,  190. 

aliUr,  witneH  proved  to  be  a  partner,  mL 
unless  released,  tdL 
co<«ontractort  if  not  sued,  competent  ibr  eitber  party,  id. 
punrtf  wbeiber  dormfnt  partner  of  plaintiff  oompetent 

for  him,  id, 
co-trespasser  competent  for  ^tber  party,  tdL,  121. 
incompetency  of  husband  and  wife,  121. 

•    incompetent  for  or  against  each  other,  id, 

'Wife,  in  action  between  third  patties,  competent,  if  the  evi- 
dence  merely  extend  to  expose  the  husband  to  legal  demand, 
id, 
incompetent,  after  death    or  divorce,  as  to  maMen  vhidi 

occurred  during  relation  of  marriage,  t^ 
incompetent  to  prove  non-access,  uL 
woman  cohabiting  with  man,  competent,  id, 
declarations  of  husband  and  wife,  when  admianhle,  464. 
in  action  for  adultery,  id, 
incompetency  of  counsel  or  solicitor,  122. 

counsel,  solicitors,  and  attomies,  privileged,  id. 

so  interpreters,  or  agents  between  attorney  and  client,  id, 

so  clerks  of  counsel  or  attomies,  id, 

aUierf  person  not  an  attorney,  but  confided  in  as  one, 
12S. 
attorney  for  two  parties,  communication  by  one^  privileged 

as  against  the  other,  id, 
what  matters  privileged,  id, 

matters  communicated  for  purpose  of  brin^ng^  or  re- 
lating to,  an  action  or  suit,  i^ 
though  no  suit  pending,  id. 
all  communications  in  professional  capacity,  tdL 
scrivener  privileged  if  also  attorney,  id, 
client  may  waive  privilege,  id, 
what  matters  may  be  disclosed,  id, 

matters  not  confided  to  attorney  in  profesnonal  capa- 
city, tdL 
matters  communicated  before  retainer,  id, 
which  he  might  have  known  without  being  entrusted 
as  attorney,  tdL 
if  not  discovered  professionally,  id 
matters  of  mere  fact,  124. 
phyucians,  surgeons,  and  divines,  not  privileged,  tdL 
incompetency  on  the  ground  of  public  policy,  id, 

public  officers  privileged  from  disclosing  means  of  discover- 
ing treasonable  transactions,  id, 
communications  between  governor  of  colony  and  attorney 

general,  tdL 
letter  from  agent  of  governor  to  secretary  of  state,  id, 

oMter,  communication  not  made  in  discharge  of  pub- 
lic duty,  125. 
clerk  of  property  tax  commissioners  not  privileged  by  oath, 
id. 

nor  grand  juror,  id. 
proceedings  at  council  board  privileged,  id. 
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priTilege  of  refusing  to  answer,  IS5. 

when  question  tends  to  criminate^  id, 

bow  waived,  id. 

when  answer  would  subject  to  Ibrfeiture,  id. 

does  not  extend  to  releTant  questions  tending  to  expose  witness  to 

civil  suit,  id. 
degrading  questions,  id. 
answer,  if  made,  conclusiTe,  196. 
examination  of,  u2.  180. 

ordering  them  out  of  court,  1 S6. 
attomies  excepted,  id, 

consequence  of  witness  remaining  after  order,  id. 
leading  questions,  what  are,  126. 

names  of  partners  maj  be  suggested,  id. 

witness  produced  to  explain  records,  maj  be  asked  to  state 

result,  id. 
adverse  witness  may  be  examined  as  on  cross-examination,  id. 
examination  as  to  particular  contents  of  letter,  127. 
to  contradict  witness  on  the  other  side,  id, 
cross-examination,  id. 
practice  as  to,  tdL 

leading  questions  maj  be  put,  id. 

not  allowable  as  to  irrelevant  facts,  for  the  purpose  of  discre- 
dit, u^. 
party  merely  producing  papers,  need  not  be  sworn,  and  cannot 

be  cross-examined,  id. 
as  to  contents  of  letter,  &c.,  written  by  witness,  id. 
witness  may  admit  not  having  mentioned  fiict  on  former  ex- 
amination, 128. 
witness  called  by  mistake  cannot  be  cross-examined,  id. 
though  actually  sworn,  id. 
recalling,  id. 
re-examination,  id. 

must  be  confined  to  subject  of  cross-examination,  id. 
as  to  conversations,  id. 

where  facts  stated  on  cross-examination  not  strictly  evidence,  id. 
credit  of,  how  impeached  and  supported,  129> 
former  statements  at  variance,  id. 

but  witness  must  be  previously  particularly  examined  as  to 
those  statements,  id 
where  object  is  to  impeach  moral  character  of  witness,  id. 
former  statements  confirming  the  evidence,  generally  inadmissi- 
ble, id 
unless  to  repel  imputation  of  interested  motives,  id. 
witness  disproving  case  of  party  who  calls  him,  id 

evidence  that  witness  not  to  be  believed  on  oath,  inadmis- 
sible, id. 

qiuBre,  whether  evidence  of  former    statements    admis- 
sible, id.f  130. 
effect  of  party  calling  witnesses  to  contradict  his  own  wit- 
ness, ISO. 
admissibility  of  opinion  of,  id 

inadmissible  as  to  facts  except  on  questions  of  science,  id. 
effect  of  sea-bank,  id 
forged  seal,  id. 
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conseqoeoecs  of  disease,  ISO. 
fiicts  ▼mrying  terns  of  imoranec^  id.     See 
seswortlniiesi,  1SI. 
result  of  Ibfetgn  Uw%  id. 
handwriting,  tdL,  92. 
memory  of,  how  refreshed,  ISl. 

may  refer  to  memorandum  made  thortfy  after  Che  het^Jd. 

but  not  to  eatracte  fhnn,  or  eopy  of  a  book,  id. 
may  refer  to  entries  whieh  he  has  examined  from  time  to  dme^  id. 
Imt  not  to  affidarit  made  bdbre  oomnuanonen  of  bank- 
rupt, id. 
what  degree  of  recollection  sulBeicDt,  id. 
if  blind,  paper  may  be  read  to  hfan,  uL 

counsel  on  other  ride  may  inspect  book  witboai  being  bound  to ' 
read  it  in  etidenee,  uL 
tdiUr,  when  only  produced  to  prove  handwriting  138. 
competency  of,  in  action  on  bSXk  of  ezefaange,  290. 

of  drawer-^ in  general  competent  lor  either  side,  id. 
when  iMiikrupt  and  certificated,  tdL 

one  of  sereral  partners  eompetent  to  shew  want  of  authority 
in  partner  actually  drawing,  id. 
of  indorser — in  general  competent  far  either  side,  id. 

whether  eompetent,  on  being  released  in  action  by  indorsee  v. 
acceptor,  to  prove  that  he  only  delirered  the  bill  to  plain- 
tiir  as  agent,  uiySSl. 
of  drawee  or  acceptor,  831. 

competent  to  prove  no  effects  of  drawer  in  his  hands,  id. 
whether  acceptor  competent  to  prove  set-oil^  in  action  against 

drawer,  id. 
deelarations  of  drawee  when  admisdble  to  prove  want  of 

effect^  id. 
acceptor  incompetent,  if  under  the  circumstances  liable  to 
cc»ts,  id. 
competency  of,  in  actions  on  proHussory  notes,  834. 
of  maJLer,  id, 

of  indorser — p<yee  of  accommodation  note,  id: 
competency  of,  in  actions  on  policies  of  insurance,  247. 

underwriter  competent  for  underwriters  on  same  policy,  id. 
unless  he  has  entered  into  consolidation  rule,  id. 
or  has  paid  loss,  on  agreement  to  be  repaid  if  plaintiff  frils,  id. 
owner  incompetent  to  prove  seaworthiness,  id. 
or  captain,  for  defendant,  to  disprove  barratry,  ief.,  sed  qiutrt. 
party  jointly  interested,  incompetent,  id.,  848. 
protest  of  captain  no  eridence  of  fiicts,  248. 
bat  may  be  read  to  contradict  him,  id. 
competency  of,  in  actions  on  warranty  of  horse,  252. 

former  proprietor  of  horse,  who  has  sold  with  warranty,  competent 
to  prove  soundness,  semUr,  «dL 

unless  action  defended  at  his  expense,  id. 
competency  of  tenant,  for  reversioner,  in  action  fbr  nuisance,  337. 
of  customary  commoner,  to  prove  custom,  341. 
of  servant,  for  master,  in  action  for  negligent  driving,  3j4. 
competency  of,  in  action  for  malicious  arrest,  392. 
to  assignment  of  bail-bond,  404, 
in  ejectment,  ^52. 
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tenant  in  posmsion  ineompetent  to  support  land- 
lord*! title,  452. 
third  person  when  ineompetent  to  prove  himself 

tenant  in  possession,  id. 
when  both  parties  claim    under  same  landlord, 

whether  he  is  competent,  453. 
heir  apparent  competent,  id, 
aUUr,  remainderman,  itL 
executor  competent,  id. 
devisee  competent  for  co-devisee  to  prove  sanitj  of 

testator,  id, 
commoners  incompetent  to  prove  extent  of  waste  for 

lord,  id, 
tenant  of  premises  in  ejectment  not  rendered  com- 
petent by  6  and  7  Vic.  c  85.,  id, 
competency  o^  in  replevin,  45S. 

whether  declarations  of  persona,  under  whom  defendant  makes 

cognizance,  are  evidence  for  plaintiff,  id.^  459. 
sureties  in  replevin  bond,  incompetent  for  plaintiff,  459. 
party  named  as  tenant  in  the  avowry,  when  competent,  id, 
competency  of,  in  trespass  q.  c.  /.,  501- 

in  actions  by  assigness  of  bankrupts  563,  564. 

in  Bctions  against  hundredors,  599. 

in  action  against  sheriff  for  taking  itutufficient  pledges  In 

replevin,  616. 
in  action  against  sheriff  for  false  return,  619. 
Woans: 

proof  of,  in  action  for  libel,  367.    See  Defamation, 
WoaK  ANo  LABOua: 

contract  for,  not  within  stat,  of  frauds,  864. 
assumpsit  for,  283. 

plaintiff*8  proofs  id, 

the  contract,  id, 

where  special  contract  has  been  executed,  plaintiff  may  recover  on 

indebitatus  count,  id. 
where  work  not  pursuant  to  contract,  defendant  may  repudiate,  id. 
but  plaintiff  may  recover  if  defendant  adopts  it,  id.,  284. 
so  where  additional  work  is  done,  284. 
mode  of  charging  in  case  of  extra  work,  id. 
where  original  contract  wholly  abandoned,  id. 
where  contract  in  writing,  it  must  be  produced,  though  action  is 
for  extras,  id. 
and  though  there  I>c  a  distinct  ])romise  to  pay,  id. 

unless  extras  be  done  under  separate  order,  id. 
plaintiff  may  be  prevented  recovering  for  extras  by  form  of 
pleading,  id, 
where  consent  of  defendant  to  alterations  a  condition  precedent  to 

plaintiff^s  right  to  sue,  id. 
liability  of  member  of  building  society,  id, 
gratuitous  285. 

of  apprentice,  master  may  sue  for,  after  desertion,  id. 
particular  species  of,  evidence  under  general  count,  id. 
value  of  **  materials  found*'  not  recoverable  on  count  fur  work, 
omitting  those  words,  id, 

of  chattels  manufactured  from  plaintiff's  own  materials,  not 
recoverable  under  this  count,  id. 
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287. 
that  vork  was  not  done  aeeoidiii^  to  otdcTp  hL 
that  de&mbiit  hM  iceovcd  no  benefit,  tf. 

but  if  be  has  reeeived  aomc^  be  must  pajr  ^r»  Ania^  id , 


under  ipencnl  isnc,  id 

In  action  by  ationiejrt  mL 

illcgalitj  of  tnnnction,  307. 
fiNumly  interest  not  rceovetable  on  mooey  due  fiir,  899. 
aenrant  paid  quaiteriy,  and  tortiwMiy  discharged  in  middle,  BMiy  reoorei 
whole  on  this  count,  263.,  md  mutn.     See 


secondary  evidcnee  o(  what  snflicicnt.  Id 
variance  in  statement  ni,  €6. 
proof  oC  75> 

when  ^itt  of  the  action,  id, 
when  otherwise,  idL 
prododion  of,  with  sum  indofsed,  eridcnee  of  aiBoont  tar  which  arrest 

made,  137. 
superseding  commiatioo  of  bankmptcy,  eridenee  of  &et  of  commission 

and  its  date,  id. 
bears  date  on  day  on  which  it  tssoes,  596. 
need  not  be  proved  in  action  agsinst  sheriff  tar  taking  plaintHTs  goods. 

602. 
indorsement  of  bailiff's  name  osi,  eridenee  of  connexion  betweiai  bailiff 

and  sberi^  603. 
of  Ml*  eorjma,  eTidenee  against  sheriff  in  action  tar  escape,  611. 
▼Old,  a  defence  in  action  against  sheriff  for  cscspe,  615. 
Wamvx  CoMTKACT.     See  Band  Emdtnte, 
WaoKO  DoBSs: 

declarations  of  one  of  several,  when  admissible  lor  or  agvun&t  others, 

41. 
infant  cannot  set  up  his  infimey,  SII. 
any  possession  sufficient  to  maintain  trespass  against,  48S. 
or  trover,  509. 


THE  END. 
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